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3 ° versus f P 
Oct y0 & 
BALWANT SINGH AND ANOTHER. Noo. 13. 
° - ` e — 
Gustom—Pleadings—Burden of Proof—Sikh Jats—Punjab agriculture, e porn 
ists —Alienation of ancestral proporfy.—Necessity—F ust Debt. tase Loan 
` The plaintiffs, who were Sikh Jats, sued to set aside a deed of sale E Syg Jonn’ 


° ancestral property executed by their father since deceased in favour of the Enar, Mr. 
defendant,-on the allegation that according to’ the custom of the ‘agri- AMEER ALI 
cculturists of the Punjab their father was not competent to sell ancestral 

°? land? without ngcessity and there,was no necessity for sale, The defendant 
* by his pleadings did not deny the custom alleged: gd 
Hold, that it must be taken as admitted on the pleadifigs that the 
custom alleged by the plaintiffs applied and aonsequently the cnus of 
proving validity as against the plaimtiffs of the consideration was upon ‘hess 
defendant vengee. y e 
Held, also, that the payment of a “just debt” by the male proprietor 
of lands fo which the custom alleged applied was a necessity for which he 
could validly asagainstethe reversioners alienate ancestral property and 
the “just debt” meant,a debt which was actually due and was nat e 
immoral, illegal.“or opposed to public policy, and had not been contracted 
eof recklesse extravagence, or of Wanton waste, or we? the 


as an act 


© intention of destroying the interest of the reversioner® e 
f Devi Ditta v. Saudagur Singh No 65, Punjab Record, Civil Fudgment, i 
. approved, - a= : j E 


‘è 85 . 
AppgaL from a judgment anddecee of the Chief Court of the 
Punjab varying a judgment and decree of the Disttict® Judge of 


Gujranwala. : : e 


The question for determination in the appgal was whether the 
ents, who are Sikh Jats, were grtitled toet ` 


plaintiffs-fespond 
- aside, andeif 80, on what terms, a registered deed of sale, dated 
e ee 4 7 . - 
e% o ° y . © 
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Cmi. the 26th Augyst 1892 and executet by their father,. Sardar 


1912. Gurbakhsh Sfngh, in favour of the defendant-appellant, who had 


Kinet obtained possession of certfin lands thereby conveyed to piti; ` 
Sven ` 


= ° Gurbakhsh Singh died in 1895 leđving hjm Sprviving two sons 
Batwant the present “respondents, who instituted. the suit giving jise to 
Siwon, this appeal on the 14th June 1904. The plaing alleged inter alta 
that the land sold “was the ancestral property of the plaingifis, 4 
that acgording tq the custom of the agriculturists of the Putfab 
e én the presence of the plaintiffs, their father was not competent 
to sell ancêstr land without necessity,” and that tbeir father 
‘was a debauchee, a drunkard and an extravagant pegon” and 
“had no necessity to effect the sale.” The plaintiffs therefore 
prayed that the said deed of sale m?ght be set aside and that a 
decree for possession of the lands thereby conveyed might be 
„passed in their favour on ¢ondition that they should pay to the 


“appellant “ the money (if any) proved to have been paid by the. 
defendant for valid necessity.” 


[A. L. J. R. 


` 


The appellant did not deny the alleged custom sou pleaded 

a enter alia that he purchased the landin goodefaith on*payment 

‘ of lawful consideration without knowledge that the plaintiff's 

father was a debauchee and an extravagant pergon, has no debt 

* was contracted by their father, without necessity and that the 

debt, which their father contracted with him was spent for valid 
necessities. Oe. oe 


The consideration for the gale was Rs, 18,008, the details of 
which, as stated in the deed, are given án their Lordships’ judg- 
° ment. The District Judge made a decr¢e in plaintiff's favour for 
ion of the landg iu guenon on payment of Rep 13,100 to 
the dgfendant. Jhe chief coart Saried the decree. te 
i The defendant appealed. >. 7 y 


e De Gruyther, K. C. and B. Dube, for the appellant: | The 

* rule qf Hindu law where the Mitakshara applies is that ee the ; 
pious duty of the sons to pay their father's debts unless they -’ 

can prove that debts were contractéd for immoral purposes and j 
when the sons claim to set aside a sale of „ancestral property 
mde by thgir father to pay off antecedent debts, theeonus is*on 
the sons to prove that such debts wére contracted for immoral 

purposes. It is unnecessary for the, vendge to show thgt therep e 

. e ros 


Mg 
è ? ° i e ; . 
i e 
f ` $ . ` : 
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had been a prior inquiry or that the money had been borrowed Č. 
inea case of necessity : -o . e 1912 
Bagri Torinoa T Arenai Giir U E 1, AL bo: Kitri 
e 


Here the consideration was applied® to pay off antecedent ul SAOR, 


debts and unless the plintifls can show that there isa custom in Bawa 
the Punjab whiéh over-rides the rule of ordinary Hindu law ¢ Sinon, 
thesşle i in question is binding on them. But there is po such 
special custom in the PtnjaB,e wher, the ordinary Hindu law > | 
applies. ° © 4 
Jagan Nats v. Trgsi laas—[1898] No.72 P. R, p. 248 
Bahadar Singh v. Dærai—[1901] No. 58, P. R. p. 167. 
Among the Jats in the Punjab a father can alienate ancestral 
property for necessity and neccesity includes antecedent debt, | > 
' meaning, debt antecedent to the transaction impeached. 
Sardar Mal v. Khan Bahadur Khon—[1809] Noll, P. B. p. 56. 
$ which wgs follwed in. - R 7 
Deb! Dsita Y. Saudagar Songh—[1900] No, 65, P. Rp. 201. - 
. Digest of Customary Law in tthe Punjab, by Rattigan p. 97. 


"Sir H. Erle Richards, P. C. and Nawab Abdul Majid, for the” 
respondents : It was not suggested until now that the Mindu law 
governed the} parties, who are agriculturtists, eIn the Courts below 
the case was that the law applitable was the customary law 
which goyerned ethe Punjab agriculturists. It is, therefore, 
submitted that,the same law should be applied here. Ancestral 
land is inalienable except for necessity and it is for the appellant 
vendee to prove that there was necessity. He had notice of all 
the facts. He knew, as "found by the Courts in India, that the 
vendor was extravagant and gpntracted cee in questiew“as 


acts of reckless extravagance. e 
"Dow Ditta v. Soudagar Singh—[1900] No. 63, P. B. p. 291. , 
e Sobha Singh v. Kishore Ohand—[1907] No. 55 P. R. p. 887. e 
Jagah Nath v. Tulsi Das—[1898] No. 72,P. B. p. 248. Sa 
Lachman Das v. Pahla Mal—[1908] No. 69. B. B. p. 296. °p e ° 


Reference was also fnade to the Digest of Customary Law 
in the- Punjab, by Rattigan, pp. 93, 110, II5, 114, and 115. 
` De Gruther, K. C. in reply: If there isa ‘Previous ‘debt 
and” money_is lent ® discharge it, and if the money lent is ig 
efact so agplied, there ig no oþligation on the lender to inquire 
fas‘to the nature of the antecedent debt. or as „t0 purpose for e 
which it was incurred, 


5 é eae >a 
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„CWL The judgment of their Lordships was delivered by 
1912, ¢ Sir Jonn Epcs:—Thisis an appeal by the defendant in the 


Kirpat suit from a decree, dated the, 16th, January a@gog, of thee Chief 

pee: e° Court of the Punjab, which varied a decr@, d&ted the 31st July 
Barwant 1987,-of the District Judge of Gujranwala - $ 

Ser a: seine plaintiff, who are Sikh Jats, and the sons of Sardar 

a is Gurbakhsh Singh, degeased, brought their suit in the Court ofthe 

i District Judge of Gujranwala, to obtam possession of ancestral 

lands whichehad been conveyd i in their lifetime by their father to 

alleged in their plaint that, according,to the custom of the 

apriculturjsts of the Punjab their father was not competent to sell 

e e tbeancestral lands without necessity, and that their father was a 

debauchee and an extravagant person, and there was ho necessity 

*for the sale, and they prayed for a decree cancelling the sale deed 


and for pessession op condition that they should pay to “the® 


defendant the money, if any, whieh might be proved to have peen 
paid by the defendant to their father for valid -necessity. “Ibe 
“defendant, so far as now material, alleged in his written statement 
that he pifrchased the land in good faith on payment of lawful 
i consideration withowt knowledge that the plaintifs father was 
a debauchee-and an extravagant person, that no debt was 
contracted by their father without necessity, and that. the” debt 
which their father contracted with him was spent “for valid 
necessities. The defendant did not in his written statement deny 
that the plaintiffs and their father were *agriculturists to whom. 
the custom alleged by the plaintifis would apply. 
“‘FBording to, the” sale-degd of the 26th. August, 1892, t he 
consi€ertion was Rs. 18,000, the details of which stated in that. 
deed were— 


e 
e Left withthe vendee for paymemt to Din Muhammad Beg, Muhammad @ 
Artin Beg, poih Raj and Jagan Nath, -the previous mortgagces -. 9,500 
Oredited to the vendee on account of previous debt, principal, and 


interest due to him under g bond, dated the tsth February 1891 ° .. 4,650 
Credited to the vendee, on account of the previous debt, prtnelpal, 
apd interest due to hinf under bahi assount entered on leaf No. 115 .. 3,850 
° . Now receives in cash before the SubgRegistrar és T° es 500 


e 
“As it must be taken as admitted on the pleadings | that the, 
custom alleged by thé plaintiffs applied, the onus of. proving ¢ 


- . © 
BP TE oe err 


the defendant by a deed dated the 26th August 1882. They. 


£ 


r 
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the validity as against the plaintiffs of the consideration was hs 
upon the defendant, the vendee. On that basis the case was 1912. 
fought in the*Courts below. e KIRPAL 


It was found gs a fact by the District Judge, and on appeal by SINGH. 
the Chief Court, that „the plaintiffs father, the late Sardar Gur-” Barwant 
bakhsh Singh, Was recklessly extravagant, and that he did not Sıxan. 
know how to manage his affairs properly. That concurrent’ Sir oe 
finding has an important bearing on the {question of aecessity, Page 
as the payment of a just debt ‘by the ‘male proprietor of lands to e 
which the custom applies is a necessity fore which he can - 
validly as a finst the reversioners alienate ancestral lands, It was 
held in this connectidn by a Full Bench of the Chief Court of 
the Punjab, and as their Ltrdships consider correctly, in Dev 
Datta and others, v. Saudagur Singh and others, that a “just debt” ° 
means a debt which is actually due and is not immoral, illegal, 
or opposed to public policy, and has not been contracted as an 
act of reckless extravagance, or of wanton waste, of wit the . 
inténtion of destroying the int@rests of the reversioners. 
® The DistrictsJudge agd onappeal the Chief Court dealt with 
the items composing the Rs. 18,000 as set out in detail in the 
sale deed „of the 26th August 1892. It appears that the lards 
or same o: them which were included in *the sale deed of the. `° 
26th August 1892 had been previously mortgaged to Din Muham- 
mad Bag aad® others by the plaintiffs’ father on the 10th 
October 18@r®for Rs. 6,100 for a period of 20 years with liberty 
to those mortgagees tq make improvements, the cost of which 
with interest thereon, the mortgagor undertook to pay at the . 
time of redemptPon. ° The District Judge found that the Rs. 6,100 
part of thé item of Rs. 9,500, was a jubt antecedent d@pt, the 
payment of which wasa necessity and that it was not *proved 
to his satisfaction that the balance of the first item, namely 
Rs, 3,400, was due from Gurbakhsh Singh to Din Muhamfngd 
Beg ani the other mortgagees*or oonstituted a just debt for the 
payment of which tq . Din Muhammad Beg and “hose other 
nlortgagees of 1891 there was a nece®ity within the meaning 
of the custom. ‘With those findings of the District Judge the 
Chief Court on Appeal cogeurred. , Their Lorgships consider . 
that these concurren» findings should be accepted as concluß$ive 
go far at the sums of Rs, 6,100 and Rs, 3,400 are concerrted, 

e 


Civin, 





1912. 


KIRPAL 
Sixeu, 
v. 
BALWANT 
SINGH. 


Sir John 
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As tothe second item Rs. 4,450 of e detail of the considera- 
tion the District Judge, although he was not satisfied that there 
had been any necessity for the _borre wing by Gurfakhsh Singh 
wat some of the amounts which are included inethat item and as 
“to athers assumed from the recitals in some of the bonds which 
were produced by the defendant and without fumther proof shat 


*there had been necessity, allowed the whole item of Rs. 4650 


asa charge which the Plaintiff should payto the defendant. The 


e Chief Court on a careful consideration of the evidence dis- 


allowed the whol® of the item Rs. 4,650. » ; 


bd Ld 
The Judges of the Chief Court considered that the "District 
Judge had not rightly appreciated the ralé as ta the onus of 
proof, and they were unable to find that any necessity had been 


e 
* established for the i incurring by Gurbakhsh Singh of any of the 


es 


debts which composed the item of Rs. 4,650. From that 
conclusion of the Chief Court their Lordships see no reason to 


dissent: d : . 


The District Judge disallowed Rs. ‘1,000 of the item oft 
Re. 3,350 of the detailed consideration, ‘and the whole of the 
item of Rs. $00, finding that the Rs. t, 000 and the Rs, 590 were 
debts which Gurbakhsh Singh had incurred as acts of reckless 
extravagance The Chief Coutt fourd that the Distrigt Judge 
had rightly disallowed the Rs. 1,000 and the Rs. spo, and 
pointing out that no mention of*the Rs. 3.350 acgount was 
made in a consolidating bond which Gusbakhsh Singh executed 
On 13th February 891, found that no nace ety had been proved 
“for any portion of the item Rs. 3,350. Withethae conclysion of 
the Chief Court their Lordships wilbagree. » $ 

The sult is thaf their Lordships will humbly advise His 
Majesty that the appeal should be dismissed and the decree of 
the Ghief Court be affirmed. The appellant must pay the coats 
of this appeal. : . ° 

mae Appeal dismissed, 
Solicitors for the Appellgat: Barrow, Rogers and Nevill. 
Solicitors for the Respondent: Edward Dalgado. `° 
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° VISHWANATH PRABHURAM VAIDYA. 


we Transfer of Property Act (IV of 1883) 5. 130, (1)—Actionable claim— 
Transfer thereof by may of gecurity gf reation of a charge $n a policy 

of insurance—Depostt of the policy, ° 
130, Sub-Section 1 of the Transfer of Property Aċf covers transfers 

* of actjonable cldéim by way of security as well as absolute transfer thereof. 


Held, accordingly that a charge on a policy of insurance can only be 
created by a written documen, and that a person with whom a policy of 


CIVIL, 


1912. 
Lorp. 
MacKAGH- 


TEK 
Lorp. 

e MOULTON. 

Sır Joux 


« insurance is deposited acquires no right whatever to the policy orits ẹ © 


proceeds, by reason of the deposit. 
Appeal against the -decree of the High Court of Judicature 
at Bombay reversing a decree of Mr. Justice MACLEOD. e a 


The suit was brought bye the present respondėnt against 
the London and Lancashire Life Assurance Company and the 
présent appellants, and it related toa policy issued Py the said 
Compagy on the life of one Dwarkadax Dharamsey deceased. 
The Company paid the amount of the pokicy into Court on the, 
14th Apgl, 1910, and was discharged from the suit. 


The question was whether the respondent was entitled to the 
sum so paid Mto Court as held by the High Court on appeal, or 
whether the appellant, was so entitled as held by Mr. Justice 
MAcLEop. 


The claim of the’ respondent was baseg upon deposit of the 
gaid policy with him “by the Said? Dwarkadas Dharamsy some 
time about the end of the year 1904. 


The claim of the appellant rested upon a deed of assigment 
of the said policy- duly executed in his favour by the sai@ 
Dwarkadas Dharamsey on the 13th August 1909. e ? 

The question was whether in view œs. 130 of the Transfer of 
Property Act the bare deposit of the said policy with the 
"respondent gave him any right thereto sor its procegds. Si 

* Mr. Justice Macleod held that the respondent had obtained an 
equitable interest in the policy deposited with him; but’ that on 

e y . $ 


o qm 


. yf 
e 4 e s ` e 
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Aides 13th August 1909 the appellant had obtained the legal estate 
1912. therein and therefore ordered the money in court to be paid out 
Murray tO the appellant. y ‘e ° 


e 
awr- ,¢ The learned Judges of te Court of Appépl held that both 
NATH. parties had equitable rightsand that the charge in favour, of the 
respondent being earlier in time prevailed over the claim Qf the 
* appellant, and they accordingly reversed the decree of the first 
Court sgcured by it." os 
e oe The plaintiff appealed.”* es S 
a Younger,*K.@. and G. R? Lowndes, for the appellant: Mere 
= deposit of a policy of insurance creates no tharge thereon ‘in 
favour of the person with whom it ds deposited. It is an 
actionableeclaim within the meaning of those words in S. 3 of the 
> e Transfer of property Act and under S. 130, Sub-section r theteof 
as amended by Act 2 of 1900 a charge on the policy can only, 
be created by a written document, When the law expressly 
reqaires ttansfer to be made in writing, it cannot be made” 
without a written document. Phe respondent has no right to 
~ the money in Court, but the appellant by virtue of the assignmest 
“to him is entitled . thereto. Reference was made to Act 4° of 
1882, ss. 5,6, 9, 54, 100, -£18, 131, 132, 134 135, & 137, 
e Ex parte Whithead (1812) 19 Vesey 209. j 
Dz Gruyther, K. C and Kenworthy Brown, for the respongent, 
contended that the section in question refers’ tæ an. absolute 
transfer and not to a transfer by way of charge. °Be depositing 
the policy with the respondent an equitable chgrge is:created in 
* his favour. The Act does not expresgly provide that such a 
chagge can be created only by a written®document. The 
Assignment to the appellant i$ subjecf to the “respondent's 


charge.. Reference was made to the Transfer of Propert Act 


s. 3 (c). l 
o ° Tumoro v. Dalagoa Bay (1889) L.*B. 38 Q. B. D. 289. b e 
R. Youngem °K. C. and “Lowndes were not heard in reply 


The judgment of their Lordships vas delivered by 


Lord Houl- Lop Mourron:— The question in this appeal is as to whether 
R, 


the ‘appellant oe the respondent is entitled to a’sum of Rs. 29,44 

1490 now standing in Court to abide «the result of the action. It 

represents the net proceeds ofa poliey of insurance one life of 
° Dwarkadas Dharamsey who died on 28th August 1909. - 5 ° 


. = 
. 
s. a. a 
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` 


~ 
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The“appellant bases his claim onan assignment in writing  . Civ, 


under the hand of Dwarkadas Dharamsey, dated the 13th of ioia. 
August 1909.° Ít „$8 in form an abælute assignment; and was 


MULRag 
according to the qvidgnce given under pressure from the appaia v. 
lant tœ whom Dwaykadas Dharamsey was then indebted ina mych oo 


larga sum. “Thewalidity of the assignment is therefore establish- 
ed. df may well be that although absolute in form it was ° Moulton. 
int&fded to be only by way of security so as to be subject tò a 

right of redemption, but this does not affect the right of the e 


parties under the circumstances of the present cas®, 
e 


The reSpondent bases his claim upon a deposit of the policy 
with him by Dwarkadas Dharamsey undoubtedly with the 
inteption of its acting as security for the repayment of a debt 

then owing by him to the respondent. This deposit was made x 

in November 1904 and was unaccompanied by anything ine 

ewriting. The particular debt owing at the time was subsequently 

paid off, but in and subsequently to April 1909 Dwarkadas ° 
Dpatamsey again became indebted to the respondent, and it is 

claimed that the deposit Was made on the terms that it shouldee on 
acteas security not only or the then existing debt hut for any 
indebtedflesg that might subsequently arise. Whether cr not ‘ 
this contention of fact is established is not in their Lordships’ 
opinién | material, . 

The decision of the matter m issue turns entirely on the inter- 
pretation of Section 130 sub-section 3, of the Transfer of 
Property Act, 1900.” It is as follows: — y 

“The transfer of gn acticfable claim shall be affected only by the execttion , 
of an instrunfent, in writing, signed by the transferor or his duly authogised 
agpnt, and shall be complète ind effoetulll upon the executiog of such instrument, 
and thereupon all the rights and remedies of the transferor, whether byway ot 


° damages or otherwise, shall vest in the transferee, whother such notice of the 
a transfor ae ty fhereinafter: provided he giver ñgt ¢ e 


“ Provided that every dealing with the debt or other actionable alaim by the ° 
debtor or other person from or against whom fhe transferor wWoeld, Sut for such 
instrument of transfer as aforesaid, have been entitled to recover or enforce sush 
debt or other actionable claim, shall (save where tHe debtor or other person is 
a patty to the transfer or has received expregs notige therect as hereinafter 
profided) be valid as against such transfer.” __ e 


lt is agmitted that, thé right to the monies becoming due 


9 under the policy is an actionable claim. Their Lordships age also 
"3 [aR] oe 


e 
e g . I K ė d e 
e 
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è 40 PRIVY COUNÇIL. - (ALL. J. R. 
Civi of opinion that the section covers transfers by way of security 


1912. „ê well as absolute transfers, [f any doubt existed on either of 
these two points it would e set at rest by thg second illugtration 


w. „° to the Section which is given in the Act. e ' 
Visawa-° ° . s 
WATE, e In the present case the respondent ebases his claiħ on a 


Lord Moul, deposit of the policy and not under a written“wansfer, and elaims 
Yon 


| that this creats a charge on the policy, The section speciigally 
enacts that such a proceeding shall net “have any such effect; 
"sucha charge can only be ereattd by a wgitten document. It 
follows that the respondent acquired no right whatéver to ¿he 
policy or 1ts proceeds by reason of the deposit, ° 


The appellant on the other hand claims under an instrument 

e è in writing conforming in all respects to the provisions of the 
section. He therefore acquired by the execution of that instrn- 

° ment an absolute right to the proceeds of the policy. — a 

The decision of the court below was therefore erroneous. 
The error arose from the learngd Judges not having appreciated 
Ss atat the positive language of the sectign precluded thé applida- ; 
tion in India of the principles of English Law on- which they 

based thelr decision. ° . >» 


s Their Lordships ‘will ther¢fore humbly advise His Majesty 
that the appeal be allowed, and that it be declaréd that the 
appellant be entitled to the monigs standing in C8urt,*and that 
the respondent pay the costs in the courts below*af well as the 
costs < f this a, peal. ee .. 


LUF. T Appeal allowed. 
Solicitors for the appellant: Waltons &Co, $ 
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SMicttors for the respondent : Latteys and Hart., 
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BHADESAR TEWARI AND OTHERS. soot 
b e is ° 1912. 
; \ e versus P Ao 
e 3 Novembar, £4. 
e KAMTA PRASAD AnD ANoTHER.* — 
. : Barz, J. 
Crimi Procedure Oode—(Ack V of 1898) Section 195 gh. (b) and (0)— Sanction 
to proseoute— Power Bf the Appellate Gouri to grant sanction. 
e e e@ 
A document was preduced before a Mrtasif with an endagsement whieh 
ehe held®to be a fprgery. On appeal an Additional 
the findihg of the Munsif. An “applicatigsefo erential 
plaintiff and his witnesses was made to ite Add 
` the appeal. Aeiiithat the Additéonal- 
the application. i a eT) e 9 


Held further that an appeal from an ‘order passed Ulter-Segtlf 

the Criminal Procedure Code was a Orimin} Appeal undar shak-Godgr 4 

e First appeal from an order of E, E. z Rore sq. agot 
Judge,of Gorakhpur. The facts of the casé appear sufficiently 


froj the Judgment of the court. 
4, H.C. Hamilton for the appeilants. | P / | a / a 
. e i ” e 


Moti Lal, Nehru, for the respondents. 
The following judgment was delivered by . 


BaNERII J.—This is an appeal from an order of the additiqnal Banorý, J. 
Judge ‘of Bast? granting sanction for the ‘prosecution of the 
appellants for offences punishable under sections 471 and 193 of 
the Indian Penal Code? *The appeal, being one from an order 
passed under sectipn 19§ of the Code of Criminal Procedure ° 
should be “degmed to be an appeal under that Code and thus a 
créminal appeal. It should have ‘been resgisterd as such, and 
.I have heard it asa criminal appeal. It appears that a suit 

„Was brought on a bond in the court of the Munsif of Basti. [n 
the c8urse of that suit, the appellants*produced the original bond,* e 
which was the basis of the claim, with an enddreemtnt on it 
purporting to be an endorsement of payment of the amount 
due upon the bdnd. Witnesses were examined to support the 
endorsement The ‘court of first instance held’ that the endorse- 


ment was a forgery An apptal was’preferred 
R #F, A. F. 0,.No. 101 of 1913, 
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Orv. by the additional Judge of Basti. He also was of opinion that 
1913. „the endorsement was forged and the evidence given‘in support of 
Buapman it wasfalse. He affirmed the decree of the court Qf first igstance. 
“© e° An appeal preferred to this court was, I am i aes dismissed 
PRANAB, uader the provisions of order 41 Rule el the Code ef Civil 
—  __ Procedure, After these proceedings in the Crvgl Court, the plain- 
tiffs to the suit made an application to the additional IJifége of 
E . e 2 o.. 
Basti fbr sanction tô progecute the pregent appellant and on this 
e *application the order giving sarction now complained of, was 
La) $ e 


made. e - e 


_ It is urged on behalf of the appellants that the ‘additional 
Judge of Basti had no jurisdiction to give the sanction asked 
e. for. In my opinion. this contention is untenable, The docu- 
ment which was found to be forged was given in evidence in the 
suit which in the stage of appeal was pending in the court of the 
additional Judge. It was, thus given in evidence ina proceeding® 
. in the court of the additional Jydge. Similarly, the false gvid- 
ence was given in a proceeding*which was pending in the stage 


=e ef appeal in the additional Jidge’s*court. ‘Therefore, under 
an) clauses (b} and (c) of section 195 the learned additional Judge 
E was competent to sanction the prosecution of the appellants. 


* It is true that the document was not produced in his court but it 
was, given in evidence in the appeal which was pending iħ that | 
court, That appeal was certainly a proceeding within’ the mean- 
ing of section 19§ ‘The additional Judge hag, thêrefore, juris- 
diction to make the order appealed agamst and this appeal must 


* fail. Į accordingly dismiss it. ° 7 , 
ê i 7 ra Appeat dismissed, 
o e ° e 
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. NAQI AHMAD AND ANOTHER. e  CRDMUL 
$ . 8 eVCTSUS, . 1912. 
e 
i ° KING EMPEROR ® © Norombar, 43. 
Code of Criminal Progedure® (Act V of 1898) 3. 345 (6)—Appellate conri- Porer to TUDBALL, J. 
ERROR COMPTOMEC. A 


ee The power of an appellate court to grant gsanetion to compromise a 
3133 acliing under sestio 333 ef the Code of Oriminal Procedure is given 
to an appellate court under clatise 5 of section 845, of the Code of Cirma] ° 
Proggdure. This section is rendered unnesessnry if ‘the appellate Court be - 
held to have power to grant snnetion to Compromise under elause (d) of pee- 
tion 463, of the Code ef Cirminal Prooédure. Section 439 grants certain fixed 
powers, and. does not mention „estion 345, clause (5). Emperor v. Ram 

e Pyare, 33 AIL, 158, doubted. 


CraunaL REFERENCE made hy Syed Muhammad Ali Esq. 
Additional Sessions Judge of Moradabad. 


The material facts appear from theefollowing order Of re- « 
ference :— ; . 


The applicants havt been convicted of an offence undes ~ — 
section 323 Indian Penal Code and each sentenced to pay a 
fine of Rs?50 of in default to one month's rigorous imprisonment. —_, 
The case was instituted on the complaint of Tashuq Husain 
wh8 now appligs for permission to compound the offence. He 
has been pefmitted by me w do so in appeal No. 117 in which 
Nagi Ahntad was appellant. A cross case (appeal No. 116) 
has also been permitt®d® to be compounded as both cases ap- 


` peared to be the resudt of school boys’ quarrell and the parties ` 


being of respectable families it was bgtter to let them eettle 


*their quarrell amicably. cS . å 


As the sentences passed in this case are not appeal- 
abje I order the record to be submitted to the Hon’ble High 
Court with a recommendation that the convictions and sen- 
tences be set aside. z " 
, ° ‘ 
R. Malcamson (Assistant Government Advocate) for the 


Crown. | . ° È 


e The accused were not eeptesented! 
$ * Or, Ber. No, 707 of 1913, 


J ` . 
R -e 
; qd : 
Me “14 HIGH COURT. es [ALR 
Ornama The following Judgment was delivéred by ° 
1912. Tuppatt J:—The point I find is covered by the decision in 
laar Aminn. King Emperor v. Ram Piyare (1). Personally P very much 
Kria doubt the correctness of thfs decision ag th power of an 


EMPEROR. œ 
2? appellate court to grant sanction to compro ise is given to 


Tudal, J. an appellate court under clause 5 of section 345 Crimjpal 
‘Procedure Code. This clause and clause (d) “of sections 423 
were placed in the @ode at one wand the same time t.e. fn 
e 1998. The furmer was put In to m&et the decision i in Empress v. 

- Thompson (2).~ . ee 

The Code of Criminal Procedure section * 439 sets forth 
the powers of a court in revision. It only “grants certain fixed 
powers and‘does not menticn sectidn 345 clause (5). If the 
° appellate court has power under clause (d) of section 423, to 
giant sanction to compromise, then clause (5) of section 345 

\ Was unnecessary. 


_ However I am bound as a gingle Judge to abide by the’ 
ruling. . i 7 

s TA a, ° . is 

*°In the circumstances of the case I think the sanction may 


with advantage be granted and I accordingly alloy the com 


e promise. The`result will be an acquittal. 


Conviction sebasidg. 


i (1) [1910] 82 AN., 158. ea ad 

(2) [1879] 2 AIL, $9. e i 
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Penal Code (Aot 45 of 1860)-*seohen, 188, 198--Complamt to the magtsirate as BAU: 
° o 


head of the Potoo and not as a magtstrate—conttotion andor sockon 198 bad. 


P. tppesred hpfore a Distriet Magistrate and stated that he did not wish 
to make a complaint but wished him to make an enquiry to prevent a pollee 
ofloer behaving tyrafinically towards him. The Distriet Magistrate 


examined him‘on oath. On enguiry the charge was found to be groundless 
eand P. was convicted under Sections 182 and 198 of the Indian Penal Code. ae 


Hold that as the statement of P. was. made to the Magistrate not as a 
Magistrate but as head of the Poliee the convietion under Section 193 could 
not stand. f 
ÇRIMINAL Revision from an order of R. C. Tute Esq, Aidi- . 
tional Sessions Judge of. Meerut» 

-The ii of the case appear ‘sufficiently from the judgment of 
the court. ane ° 


L. M. Banerji (for W. Wallach for the aopticant ` 


R. Malcomson (Assistant Government advocate) for the crown. 
e 


The foltwing judgment, was delivered by 


Tuppart J. —The applicant Phulel went to the District Twdbah, J. 
Magistrate and rhade a ‘statement before him that a certain police 
officer had beatep him, demanded a bribe from him and locked 
him in the police hawalat. He added tbat he did not wigh to 
fnake a complaint as it would nof be possibleeto prove the’com- . 

. plaint, but he wished the District Magistrate to make an inquiry 
go as to prevent the police officer behaving tyrannically towards 
hinf, I spite of the fact that hẹ stated that he did not wish fù» 
makc a complaint, the Magistrate made him talge te oath and 
makeastatement. Inquiry disclosed thgt the charge was ground- 
less. Phulel was put on his trial under sections 111 and 182 Indian 
Penal Cede. The Magistrate came to the conclusion thatesec- 
tid att, did not apply asethe man distinctly refrained from in- 
R stituting > a complaint, but sheld that he was guilty of offences 
ery Or. R. 844 of 1912, P 
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Ornaxat. under sections 182 and 193 Indian Penal Code ‘and gentenced 
1918, shim to separate sentences for each of those offences. On appeal 
PHULEL “the learned Additional Judge held that the mau Rad commit‘ed 
Exo: , conly one offence and that he should not be Pp nished twice over 
ExprRoR, © fog the same act. He held that the facts estfblished an offence 
Tadbali, J. under section 193 Indian Penal Code. fe maintained the con- 
” viction and sentence under that section and set aside the con- 
viction «and sentenc? under section 183. It is quite clear*that 
e «rhen the applicant stated thate he did not wjsh to institute 
- criminal proceedings or make a complaint, the Magistrate was 
nt ‘moved qua Magistrate, but only as district head of the 
police. It was unnecessary and perhaps uhlawful tor the Magist- 
‘rate under*these circumstances to Mave forced the man to take 
°° “anoath. As the Additional Judge has said the man committed 
-only one offence. He‘sither committed an offence under sec- 

tion 182 or 211r Indian Penal Code. he conviction und ery 

o section 193 cannot stand, l therefore, alter the finding of the ~ 
court below to a conviction ugder sectfon 132 Indian Penal 
Te „Code and I maintain the sentonce of three months *regorohs 
` imprisonment, which was originally impoyed under that section. 
f Pi Gonvistion altered, 





PRENN BANARSI DASe > 
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1912. versus | e ; 


November, 29. 3 , “PARTAB SINGH $ . i 


TUDBALL J. Croma Procedure Uode (do V of 1898) Boo, 135—Junsdichon- Appeu—lrsirict 
Magistrate aanot sot aside ordor of Magistrate of tho First Class 

* ` P was bound over to keep tne peace by a Magistrate of the First Class. ° 

~ He applied to the District Magigtrate to eancel the order under Section 125 

of the Crimimal Procedure Codo. The District Magistrate troated it as an 
appeal and set aside the order. Hold that no appeal lay to the Distrivt 
Magistrate against the oréer and that under Bestion 125 Qe could cancel the 
ponds only on the gapund that they were no longer necessary. 
CRIMINAL Revision from an ogder of Babu Mahadéo Prasad 


Officiating District magistrate of Muzaffarnagar. © 
e # Or, Rev. No. 802 of 1912. . 


"h 


“i4 
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Thė' facts of the case ree from the Judgment. Canaman. 
, Satya Chandra Mukerji for the appellant. ° 1912. 
C, Dillon for the opposite party, * Dia Dik 
The followin juggment™ was delivergd by ar Piris 
Tena. Jes he facts of this case are briefly as follows:—The Sarea 


present applicant“Banarsi Das applied to a magistrate of the first » Tudbalt, J. 
clase asking him to bind over the opposite party to keep the 
peace. The magistrate afteregcordiag all the evidence passed | 

an order that the ,opposite party should furnigh security for a 
certain period. «ibe opposite party Pratab Singh made an 
applicatidn to the District Magistrate which purported to be one 

under section 125 of the Code of Criminal Procedure. The grounds 

of this application were however directed against the order ee 
of the magistrate binding him over to keep the peace. The 
application was treated as an appeal by the officiating District’ 
Magistrate, was registered as such and he went into the evidence 

on the record, and his order ended as foll6ws:—‘I accept the 
appeal and cancel. the order of tlre lower court; all the bonds are 
cancelled? {P It is quite cleat that the officiating District magistrate ‘ 
who passed ‘the order» onthe application treated tee matter 
before hifa as am appeal and he came to the conclusion that the ` 
magistrate’s order wasa bad one ah initio. An examination of the ` 
Codeewill® show „to the officiating Distritt Magistrate thar no 
appeal whatsotver lies-to him. from an order of this description 
by a first clats Mnagistrate. It was only in his power to éxamine 


“the record, and if he four that an improper order had been 


passed to submit the agase to this court for the exercise of its 
revisional power. * His order is not an order,which can be passed 
under section 125 of the code, ° The canceMation of honds 
contemplated in that section can be only on the ground that the 
‘bonds are no longer necessary. The magistrate has decided the 


“appeal without having‘any jurisdictidn todo so. His order is “* 


void, and I therefore set it aside. The matter however is one- 
concerning the peace of the district; ang I think it advisable 
_in the circumstances of the case that the record should be placed 
before the present District magistrate so that be may exami fe 


. it himself “and see whether er not it is ‘any longer necessary to 


ER the .oPPosite party onder his bond. I direct accordingly. 
Order set gside.{ © 
. [32] 


1912. 
Docomber, 3. 


Ee J z 


Tedball, J. 
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e. BALDEO PRASAD AND avorufa, : 
versus s o e 
Raz e e 
KUNWAR BAHADUR AND ANOTHER.® om 
Code of OŠI Procedure (Ace V of 1998) 0. 9.7, 8—alponce of the appollani’s plea 8B at 
the —appetlant prosoni—asked. for adjownment—adjotrmmont refusod— 
appeal ais not prossod— Proceduro to be adoptéd—Pracirce. 


On the date fixed for the hearing of an appeal one oPtwo appellants apj- 
ared before the Court and applied for the adjournment of the appeal. He was 
called onto argue his appeal but he said he had nothing to say and there- 
upon the appeal was dismissed on the ground that it had not bean supported. 
Heald that the fact that the appellant applied for an adjournment showed that 
he did not drop his appeal and under the cireumstances it was for the Judge 

» to consider the grounds of appeal and to decide the ease on the merits. 
Saconp APPEAL fram a decree of H. E. L. P. Dupernex Esq: ° 
District-Judge of Farrukhabad,’ confirming a decree of Babu 
, Gauri Shankar Subordinate Judge of Fgtebgarh, te ` 


The fagts of the case appear from fhe , Judgment. 
Tej Bahadur Sapru and Durga Charan Banerji for the appel- 


° lants, 
Sarat Chandra Chaudhri (for Satish Chandra Benegji) for the 


respondents. `` i : è 
The Judgment ot the Court was delivered by © o 

. Tuppa J.—This appeal arises ou? of the following circum- 

stances. The plaintiff appellants Baldeq Prasad and Musammat 

Ram Piari filed a partgership suit in the Munsif’s court against the 

e The suit was dismissed’ They filed an appegl 


two respondents. f 
March 1911, in the court of the 


which was admitted on the 77th 
District Judge. The date fixed for the hearing of the appeal was ` 


‘The 6th of June. On the frst of May on the application af the 
respondents the court fixed the rath of July instead of the 6th of 
June. On that date the appeal was, not heard as the District 
Judge had no time by reason of other work. It-was adjourned 
to the a8th of July. Again the court suo motu adjourned the 
appeal to the 28th of September. On that dgte at the appellant's 
request and with the consent of the, respondents the appeal was 


adjourged to the 8th of November. On the 3rd of Novémber the 
" © Æ, AL No, BTL of 1913. oe . 
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court of its own motion fixed the 6th of December for the hearing 
of the appeal. On this date the respgndent’s pleader was absent 
having gene t thg Delhi Durbar. The case was adjourned for this 


reason to the oes Tecember. So far the case had been adjournee? | 


only once at the r uest of the dnpellants: and twice at the request 
of thg responflentgand three times for the convenience of the court. 
On the 20th of December the male appellant Baldeo Prasad appe- ` 
areffand he applied for twp days adjouspment to secure thé attend- 
ance of his pleaders. One of*them had gone to Agra and wai 
expected back « on the 2and of December. The “other had gone 
into the camp. * There is no order on the application, but appar- 
ently it was rejected atd the Judge called on the male appellant 
to argue the case. Not beig a lawyer the man was unable to 
do so and fairly said that he bad nothing to say. The learned 
Judge’s judgment runs as follows :—“ Respondents’ pleader urges 
ethat as the appeal is not supported it should be dismissed. al 
agree.” For this reason the District Judge dismissed the appeal 
without going into the meritse The female appellant Musam- 


mat Ram Piare subseqaently filed an application for hear; , - 


ing on the ground that sufficient cause for her non appea pance could 
be estabtished. This dpplication was rejected. There are two 
appeals before us, one from the original decree and the other from 
an osder tejecting the application of Musammat Ram Piary It 
is quite clear that the learned District Judge is wrong. To ask a 
non legal apfeflant to argue his case is asking for what is prati- 
cally impossible. e The application for adjournment shows clearly 
and distinctly that he did not wish to drop his appeal. He wish- 
ed to pres? it, The bare fact that he could not argue it did pot 
justify the District Judge in d&miesing it. Itevas neccesary for 
, him under the circumstances to consider the grounds of appeal 
and to decide the case on the merits. This he has not down. 
°” We therefore admit the appeal, set agide the decree of the District», 


Judge and remand the case to his’ court with digections to re- - 


admit the appeal to its owginal number in the register and to 


dispose of it onethe merits. Costs will follow the event. 
* Appeal allowed. 


s z ° Cansa remanded, 


1912. 
Novombar £5. 
TUDBALL, J. 

Rariq, J. 
e 
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à è ` 
= BALDEO SINGH. % * i 
ER versus : . 
KALKA PRASAD. “ * . 


Court Foes Act (FIL of 1870) 800.7. ol. 9—Sult for sale on a mortgage ot Gourt 
fof payablo in appeal—vayys of the wjJook mailer—anowst declared duo on 
dato fixed for payment. 


In a sult forsale on a mortgage a decree wis passed iiiar a sum of 


money due on the mortgage whieh ineluded interest on the prinetpal amount - 


secured by the mortgage from the date of suit 4o the date fixed for payment. 
The defendant appealed valuing his gppeal at a sum whieh did not inelude 
the interest from the date of suit to the date fixed for payment. Hold. that 


the value of the subject matter of appeal was the Amount whieh the Court 
a below had declared due to the plaintiff on the date fixed for payment and 
be: the Oourt fee payable was an ad valorem fee on that amount, 
Stamp Report. 
_ The question in this case is #s to the amount upon which 
the court fee is payable ona memo. of appeal againstea decrée 
‘awarding t the mortgage money with interest pendente lite to date 


of payment and declaring the amount 30. ‘awarded. The follow- . 


ing extract from theeoffice report gives the material- facts. © 


The plaintiffs brought a suit for recovery of Rs. 4,19511- -6 


on account of principal and interest calculated upeto the date of ~~~’ 


suit on foot of a mortgage dated 7-12-85 execute by the ances- 
tor of the defendants in favour of one èf he filaintiffs and ances- 
tors of the other plaintiffs, mi 

e The court of firgt instance decreed the plaintiff's claim with 
futurg interest til? the expiry ef 6 months from the date of décree 


~~ 


at the bond rate and allowed no interest thereafter. A decree ‘ 


for sale under order 34 rule 4 of the Code of Cfvil Procedure 


was accordingly drawn up ¿which awarded to thè plaintiffs a 


sum of Rs, 1487-7-6 sompored of the following itents. 


Rs. Tigi-1I-6 amouft claimed. 
Rs 129-12-0 pendente lite interest. 
166-0 costs of the guit. s e 
e e e 


Total Rs. 1487-7-6. b 
; B, A, No, 351otd91a, o r 
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Against the said decre the defendants preferted an appeal Crvi. 
_to,the lower appellate court valuipg it at Rs. rrọtī-11- -6 thẹ 1912. 
amoupt orngițall claimed by the piaintiffs and payinga court BALDEO 
fee of Rs. 85- ag was id by the, plaintiffs on the plaint? , Sy’ 
and praying for @reversal of the decree of the court of first Sr 
instance. The oply ground taken in the memorandum of appeal 
was td the effect ‘It is fully proved from the evidence and i 
probabilities that the coasideyation of,the Bond in suit hàs been 
paid off. The lower Court. is not right in its finding to the 
contrary. The lower apellate court allowed the “appeal and 
dismissed the plaintiffs’ suit. Hence the plaintiffs have preferred 


this second appeal. ; 


According to the long setublighed practice of this Court I oe. 
reported on 18-6-12 that the proper valuation of the appeal inclu- 
sive of pendente lite interest was Rs. 1321-6-6 on which a court 

“fee of. Rs. 95-0-0 was payable, and that a court fee of Rs. 8540-0 
` -havieg been paid there was therefore a deficiency of Rs. 10-0-0 
due , by ethe defendants for the lower appellate court. The 
report was initialled by the learned Vakil for the defendants 
respondents | on 20-6-12. He did not dispute the accuf&cy of the 
report within 3 weeks thereafter under rule xo chapter I. The 
report wa laid before the Hon'ble‘Judge receiving applications 

by” order of the Taxing Officer. Ths Hon'ble Judge ordered the 
matter to bę laid before the Taxing Officer who after referring 
the matter to the learned counsel, and consulting the Hon’ble 

_ Taxing Judge, to the best of my recollection, passed the f. lowing 
order on 23-7-12. # It is not open to the learned Vakil to dispute 
the accuracy bf the offiee reportnow. He “should have objected 
within 3 weeks of 20-6-12. He is time barred by rule io Clmpter 

* 10 High Court Rules.” 


On the matter coming .on agait before the Hon’ble Judges 
receiving applications on 6th August, 1912 the report was dis- 
puted a second time, and it was directedghat the matter should 
be referred to the Bench hearing the appeal. 


dn spito of the order of the taxing officer with reference to the 
Hoh’ble Courts’ Rulés quotéd above it is I respectfully submit 
e expedient that the question, dt pendente lite interest should be 


6 e 7 : 2 
e 
e 
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Orin. decided once-for all as there are several other similar dbjections 
1912. raised by the learned vakils in other cases and our present Taxing 


BALDEO raise has been pleased tc order that they ghoufd be kept in 
„ ‘abeyance pending orders of ‘the H8n’ble Court in this particular 
KALKA case. 


The taxing officer thereupon recorded : as lows :—It is im- 
portant that a final decision should be reached on the qifestions 
raised By the Taxing Clerk. I am, in antire agreement with the 
“deciaicns of the previous Taning Officers Messrs. Hose and 


Burkitt. x . 
Sital Prasad Ghose for the respondent. 


The words “the amouut claimgd” in section 7 of the Court _, 
ee Fees Act mean, the specific amount claimed in the plaint, that 
is, the amount of principal and interest up to the date of the suit. 
There being no provision in the Act for paying court fees upon 
interest pendente lite, upon the analogy of the provision of Section® 
IL of the Court Fees Ket relating to mesne profits, it followæ that 
the words “subject matter in dispute” in article r Schedule eof 
the Act must mean either the whole or a portion of the “amount 
claimed which was the only thing upon which the parties 
° joined issue. In the present case the appellants i in the lower e 

appellate court did not challehge the adjudication of the court of 
first instance with regard to interest pendente lite under section 34 - 
of the Code cf Civil Procedure. “Therefore no question of such 
interest ever formed “ the subject matțer in dispute in appeal ” to 
that court. : 

Sunder Lal, for the appellant, was jat calli on ita reply. 


The order of fhe Court was passed by ° 


Twdbal, J. TupBaLL, J :—This suit was one forsale on the basis of a mort- ° 
„=gàge. The plaintiffs claimed a certain sum as principal with . 
interèst up to the date of inaano together with pendente lite 
and future interest and in default of payment asked for sale of 
the property. The maħ defence - was that ‘the debt had been 
satisfied. The first court held in favour of the plaintiffs and 
passed a decree which is,worded as follows: — E s 


“ This suit coming on this oth of July IQII, iPis hereby 
è declared that the amount due to ‘the platotiffs on adeount of x 
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principal, interest and costs, calculated up to the oth day of Ovi. 
Janyary 1912 is Rs. 1487-7-6 and it isẹedecreed as follows. Noe 1912. 


order iş passed as te future interest. . bd : Hispes 
. ° , Sivan. 
(x) + That if tt defendant pays intS court the amount sv v. 


declared due op or Hefore the said gth day of Jaauary rg12 the PRASAD, 
plaintiff shall deliver up to the defendant or to such person as he “ryan. J 
appasats, all documents in his possession or power relating to the 

property and shall, if so Fequired, retransfer the property to thee o 
defendant free from the mortgage and from alleinéumbrances 

created by’the plaiftiff or any person claiming under him. 


(2) That, if such payment is not made on or before the said 
‘day of gth January 1912, the ‘mortgaged property or a sufficient 
part thereof, be sold, and that the proceeds of the sale &c.” 


_’ From this decree the defendants appealed and the sole ground 
Of appeal was that it had been fully proved by evidencethat fhe 
consideration of the bond had been paid off. They valued the 
appeal at Rs. 1191-11-6, "the amount of the principal, plus, in- 
terest up to the date of the institution of the suit as claimed by 
the plaintiffs and they paid ‘court fees accordingly. The lower 
appellate court held in their favour and dismissed the suit ona ,. ° 
Preliminary, point. The plaintiffs have come up here on appeal. 

The Taxing Offjcet has reported that the defendants on their me- 
morandum of agpeal to the lower appellate court ought to have 
paid court fees on Rs. 1321-y-6, the amount decreed against them 
by the court of first instance which included interest subsequent 
to the date of institution. The court fee payable by the defen- 
dants in the lower appellate court is an advaloreys fee according 
to the amount or value of the subject matter in disput® in 
appeal. In view of the wording of the decree granted by the 
court of first instancc it is quite cléar that the amount or value 
of the subject matter in disput ise Rs, 1321-7-6 {exclusive of 
costs) which the defendants had been ordered to pay on or before 
the gth of January 1912. It may be tha? the decree is not pro- 
perly drawn up, but we cannot go behind the decree in deciding 
this inatter.’ It is quite clear that as the decree stood it im posed 

on the defendants a liability to pay a sum of Rs. 1321-7-6 on a 
*fixed dat@*and by the appeal’ they sought to set Bede. that 
e’ e ° ; 


e 
e i i a * e 
a : as 
. ( wit - 7 en w aE 
e Daan S z % . i ` 
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OIL. liability. _Ąn' argument has been atronely pressed upon us that 


A 


1912. ein the circumstances of thç present case the gubicct matter of the: 


Barongo appeal is the 3ame.as the sfbject matter of thg sult, z.e. the gale 

Biman * of the plaintiff's claim, ee our opinion the ges beigg as it is 

Kara there i js no force in tnis contention. The vaBue of the eubject 

Passer matter of the appeal before the court below lpas We have etated 

Tudball, J.” above. The defendants must make good the deficiency *as re- 
ported by the Taxing as i BAe R 

° se Order accordingly. 


e. i Cc 
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č ALI JAN AND OTHERS? , : 


‘Mahomedan Lavo—Wakt—Oods of Ota Procedttre, (Aœ V of 1908)—section- 
94 ({)—Mutwalll, duly appointed— Cannot be removed emogen ty suit. 
e Wher a trust wes a trust created for a public purpose of a religious or 


charitable nature no suit can be instituted for-the removal of a duly 


f appointed metal, savo fn conformity with the provisions of section 92 

sub-section (1) éf the Code of Ctwll Procedure. V 

First APPEAL from a decree of Babu Keshab Deo, Subordi- 
nate Judge of Jaunpur. 
s One Sahib Ali erected a mosque and an Imamgarah at 
Jaunpur. After his death his wife Bikani Bibi became owner 
ang in 1856 she executed a deed of endowment with respect to 
this property, and it was provided therein that Himayat Ali 
_.the brother of her deceased husband was to be the first gnxtwalls 
-and after him bis descendants, generation after generation, 
whoever among them was a fit and proper person. After Hi- 
mayateAli fis son Mehdi Hasan became _mutwalls, During his 
tenure of offic a suit was brought by two persons seeking for 
the removal o®Mehdi Husain on the ground that he bad been 
guilty of breachee of trust. He was removed by the District 


Judge and filed an gppealsbefore the High Court. During the: 


pendency of that appeal he died. His coupsel brought his sgn 
the*present plaintiff on- the record As his legaP representative. 
Subsequently the appeal was dismissed. 
e Now the plaintiff brought this suit for a declaration that he 
was the rightful'muiwalls as he was a descendant of Himayat Ali, 
and for the removal of the defendant, who had bech appointed 
to that office by the District Judge whem he removed Mehdi 
Husain. s a 

The lowér court-dismissed the plaintiff's auit on the grounds 
that w plamtiff had not taken the sanction mentioned in section 
Pee my 4 F. A. Wo. 119 of 1911. 
es [42] a ns 


e f - 
er 7 as HİGH couRt Le [ALR 
Ori. 92 of the Code of Civil Procedure and that the court had no 
1912. jurisdiction to hear the suit (2) the question: was resinaicata 
Barrap Au: 20d (3) the suit was time barred. s 
° ° ° a 
Asa ae - Plaintiff appealed. a l . ? 5 
- © S. M. Sulaiman (with him S. A. Hadar, qrulam Mujtaba and 
. . Rahmat Ullah) for the appellant. r e 
Under the Mahomedan Law the office was to “devolve 
e » accdrding to the provi8ions ofthe deed of endowment and the 
appointment Qf the defendant was bad. « 
[Ricnarps, C. J.—It might have been so if the couft had enot 
intervened.] š - 
` The sħit was not one under seg2 C. P. C. dt all. It was not 
eae 


brought by the plaintiff as a member of the Shiah community 
to which the waksf belonged. The plaintiff sought to enforce 
his private right to be appointed mutwalli. Wakfs under Maho- 
mtdan flaw were not necessarily public, they might be for the 
benefit of a family. The law*of procedure could not override 
the provisions of Mahomedan Law, In the former suit ¢he 
questions was not as to the qualification of the present plaintiff. 


[Ricuanos, C. J.—Could you have brought a guit for the 


removal of plaintiff's father outside of section ga.] 


eYes, because it would have been for the enforeemegt of a 
private right. Section 92 refers to suits brought en behalf of the 


public. o 
Budroo Das Mubin v. Ohooni Lal Johurrf and others, [1906] I. L. R., 88 CaL, 

789 at 807. , 
The purpose of the section was to limit ¢he number of suits 
brought on a representative baajs—it could not affect the right 


of a®private individual. 
Further the District Judge was not competent to appoint the 


defendant. The section no, doubt was wide enough to enable a. 
court toe appoint a-Christiad or a Hindu, It wag, however, 
unlikely that it would do go but there was nothing to prevent its 


doing so. j 


e Besides an Imambarah was not a public place. 
Darus Banoo Bogun Y. Ka s00 Abdoor Bahman [1875] 28 W. B., 458. o 


[Bans], J. —Referred to z 


Tojammul Husain v. Fasal Basil, i Pale RB, 774)", ` 


. 

. 

° . e e503 e 
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Satya Chander Mukerjs, for the respondent was not called upon. Otvite 
.The judgment of the Court was delivered by o’ a Pa 
Reæaarns, C. P—The facfs connected with this appeal are. E Al 


shortly as follows’—mm the year 1856 ene Musammat Bikani® Au Jax 
Bibi made a deed | f wakf of certain property for the purpase of Bichards, 0.J 
meetfng the expenses of a certain mosque and Imambara. The | 

deed provided that she had appointed one Syed Himayat Ali, 

son-in-law of her husband's ¢gidest brother to be the nazir and 

mutwalli and that after him the fittest and ablest in, the family," 

who shotld be a follower of the Shia sect, and a good and 

religious man, should be appointed, generation after generation, 

as sazir and wxtwalli of the wakf. In the course of time the 

office of mutwalls was held hy the plaintiff's father. During his fa 
incumbency a suit was instituted before the District Judge of 
Jaunpur alleging that he had been guilty of breaches of trust 
eand seeking to remove him from being mutwalli, That suit was 
instituted under the provisions of section $39 of the Code of 
Civil Prqcedure of 1882; which was then in force. The result of 
the -suit was th&t the Itarned District Judge removed the 
plaintiff's father from the*office ‘of trustee and appginted the 
defendant Sged Ali Jan Babadur, mutwalls, in his place. An p 
appeal was taken to this Court against the decree of the District 
Judge but pending the hearing the plaintiff's father died. « At 
the instance bf the present plaintiff he was brought on to the 
record as the®representative of his father, the appellant, but 
when the case came on fof htaring it was dismissed, the appellant's 
counsel stating that he was unable for certain reasons to press 


the appeal. , À y i~ 
eThe present suit has now bêensinstituted elaiming various 
„reliefs but there can be no question that in substance the plaintiff 
„asks that the ‘present mutwalli should be removed and that he 
should be appointed mutwalli in his*place, and that he should % l 
have a declaration that he was entitled to hold the trust property 
as -mutwalli, The plaintiff*claims that ,he fulfills the various 
conditions menfioned by the. maker of the wagf as essential 
quatificatians of the mxtwalli. = ° e 
The court below has disntissed the suit upon the ground that 
the suit ifenot maintaipable,, Mt was contended amongst other a 
e? à 3 š e 


1912. 


we 
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‘things that the trust was Eat a trust fot a public-Pinpcse ofa 
„charitable or religious nature within the meaning of sèċtion 92. 


Barran Au. “In our opinion having regard to the terms of the wagf, and its” 


At JaN 


Bari Gb 


* necessary to say anything further upon this point. 


e description as given in thg plaint itself, it is impdssible to hold 
that the present trust was not trust created” for,public purposes of 
a charitable and religious nature, and*we Ho npt consider it 


As already stated the plaintiff himself had his name br@tight | 


° *on the record as the representative of his deceased father, and the 


appeal was deéided with him asa party. ‘This perhaps would ~ 
be almost sufficient ground for dismissing the present appeal.” It 

is however urged that he could not leyalty have been brought on 
to the recbrd because the cause ofs action did fot survive. He 
was there, it is said, not aè his father’s son and heir but’as a’ 
person claiming to be, in the events which had happened, the 
person who was entitled to be appointed mutwalli, We there- 
fort do n&t decide thç appeal upon this ground. The important 
question is whether or not tife present suit is maintaifable, 

Bearing i in mind that the trust was a trust created fof a ‘public 
purpose of a religious or charitable nature, it is clear that the 
defendant now is and was at the time of the institytien of ‘this 
suit in fact the duly*appointed mutwalls of the trust. It is there- 
fore, obvious that the plaintiff seeks in the present suit tg have 
him removed from his office and to have himself appointed myt- 
walli instead of the defendant. There is an expyess provision 


: in section 92 of. the present Code of Civil Procedure that no 


suit claiming relief of this nature can be instituted, save in con- 
_,formity with the provisions of sub-section (1), that is to say it 
“can only be broyght*by two pr more persons after” sanction bas 
beew obtained in the manner provided by the section. 


? ` Appeal dismissed. 
= > 7 e e z 
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e +. e 
- © . f * 


Orvit, 


1912, 


Kinti 
PRANAD 
, 


36 HIGH COURT, ` [A. L J, B. 


Kamta Prased, however, sontinuod in poaseasion and aceordingly, on*the 25th of 
August 1909 Fanns Lal sued him and Jhandu in the Revenue Court for ejectment. 
e They set up thelr mortgage, butthe court of first instance hgld that they were 
“tenants without rights of oocupansy,and ordered thelr ejefimeat. Fromehe order 
€ of the court of first instance ghey sppealed firat to tho O@mmissioner and after- 


Pama Lan, wards to the District Judge. The latter held that the appeal was tine barred 


Sy pA 
© 


t 


and diAmissed it. From the decision “of the Distrfst Juĝge, the application tor 
revision No. 4 of 1913, which has just now been decided, Was filed. That appliea- 
tlon having been dismissed, the order of the District Judge has become fgg! and 
nosessarfly the order of djectment made by thesAssistant Collestor on the 13th of 
© Mareh 1910 has become final. In pursuance of this order Kamta Prasad and Shanda 
have been ejestede On the 2nd of March 1910 Panna Dal brought the two suits out 
of Which this and the connected appeal arise for arrears of rent for the period bet- 
ween the date of the ejectment of Godha and Hamir Bingh and that of the ajost- 
ment of Kamta Prasad and Jhandu. The alsim was decreed by the court of first 
instanoe andthe deolsion of that court was affirmed by the lower appellate court, 
Tho firat contention in this appeal is that the mortgage of the or lands ineluded 
a mortgage of the proprietary rights in those lands and that, therefore, the pur- 
chase by the. plaintiff was subject to the mortgage in favour of Kamta Prasad and 
Malkhan and the present sult for arrears of rent could not be brought against the 
appellant. ‘As to this the farms of the mortgage deed of the 10th of March 1897 
clearly show that what was mortgaged wis only the right to oultivate the si lands 
and the lands held as an occupancy holding. Tpe proprietary rights in the ar 
lands were not Included in thé mortgage. The mortgage deed in specifo terms 
recites that & was a mortgage of the right to oftltivate (bag kasht), so that it was 
a mortgage of the right to cultivate the sir lands.” As after dho sate of the zamin- 


e dari, the sir lands deased“to be sir, the mortgage may be deemed to have attached 


to.the exproprictary rights sequired by Godha and Hamir Singh ap the sale of 
the samindari right. Therefore Kamta Prasad and Jhandu became as regards 
the sir, mortgagees of the exproprietary rights. For non-payment of arrears of 
rent the mortgagor having been sfested, thetr rights as mortggees determined 
with the determination of the exproprictary temmnsy. Ifthe mortgageca wished 
to maintain the exproprietary rights, they ought to have paid the rent payable in 
respest of the expropristary holding and they ought to hawe paid off the amount 
of tle decree passed again the exproprictary tenants. There was no obHgation 
on the landholder toue the mortgageés. He properly sued his tenants and 
obtain@l a deeree for rent and for non-payment of the amount of the deeree he 


took out ejectment proceedings and thereby determined the tenancy, so that, as ° 


regrds the sir lands, the appellant cannot contend that his rights as mortgagee 
till eubsiste. Aa I havo said above the appellant was ejected under the Meerse 
passed by thë Asistant Oollestor on the 12th of March, 1910, but during the 
interval between the determination of the tenqney and the final ejestment of the 
defendant appellant he remained in possession, He was allowed to continue in 
possession and as the egurts below find that his possession must be deemed to 
havé been that of a tenant oa the same rent, on which Godha and Hamir Bingh 
held the lands, it was not necessary to sue to assess him with rent. As polgted 
out above, upan the determination of the tenancy the mortgage slo determined 
and, subsequently, to such determination the mortgagess must be deeumf, as held 
` . 


x b 
e 
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by the Revenue Court, to have bean the plaintiff's tenants. As such tenants they Orv, 
were liable to pay rent and H is reasonable to infer that their tehansy was one on == 
the understanding that the rent, which their r hortgagors paid should, be paid by 1912. 
them. dn my opinion the view takeh by the pourt below is right and this appeal KANTA 
must fall. I, accordingly, gismiss it with costs. : Prasan 


Against this decisiop an appeal was preferred sode section I0 Pama Lat. 
of the Letters Pagent. 


Girdhari Lal Agarwala for the appellant, 
Benode Behari for the resporent. ° i ia 


. The Judgment, of the Court was delivered by” 


Tuppa.t J.—The facts out of which this and the connected  yatan, J. 
appeal No. 51,.0f 1912, have arisen are set out at Jength in our 
judgment in L. P. A. No. 49 Y of 1912. Those two appeals arise æ 
out of the two suits for rent therein mentioned. 


We find it impossible to hold that the plaintiff. respondent is 
entitled to recover the rent which he clayms in regard to*the’ à 7 
periód of time between the flyo ejectments. Admittedly no 
rent was fixed as bet weenethe present parties, either by agreement 
or by decree of court. Section 34 of the Tenancy Act (II of x90 - 
Local) cleanly dges not, and was never intended to, apply to the 
circumstances of the present case. It relatés to the case of ae 
persoa taking posession for the purpose of cultivating asa tenant 
without the consent of the landholder. 


Here the “resent appellant- -defendant took possession with 
the full consent of the landholders Jodha and Hamir Singh in the 
year 1897. It is true that the latter by operation of law became | 
the exproprietary tenagts and have been eejected and that*the 
appellant contimed to occufy the land. Section 34 clearly, does 

* not apply. aa 


$ Section 28 of the Act applies to the case of a sub-letting bys Pea: 
a tenant before the commencement’ of the Act oga sub-letting i 
subseqent to the Act in accerdance with the provisions thereof. fee" 
In the present case there was no sub-letting prior to the Act by 
a tenant and there thas been no sub-letting éince the Act came 
into foie, in accordance, with the provisions thereof. This 
section, the refore, does not apply. 

cae miei eo 14 $ 
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e 
Where the’tenant has sub-Jet, otherwise than in accordance 


ewith the provisions of the,Act, section 29 applies. It gives the 
land-holder the option of® gnforcing or not, the covenants bet- 
*ween the tenant and sup-tenant. In the prescht case the plain- 
tiff respondent is not seeking to enforce Any such covevaht ; nor 
was there any sub-letting subsequent to the.acthuisition by Jodha 
and Hamir Singh of their exproprietary rights, unless we htdthat 
mortgage operated as a sub-lease with effect from the date of the 
‘acquisition pf ex proprietarycrights, Section, 30 of the Act merely 
states that the interest of a sub-tenant ceases with the extinction 
of the interest of the tenant for whom he holds. THe plaintiff 
does not in the present suit seek to enforce the terms of the con- 
tract between the appellant and°Godha and Hamir. He puts 
them entirely on one side. Therefore we can find no provision in 
the law which enables him to enforce, as against the appellant, 
the contract between himself and the ex-proprietary tenants. 


Unless he is entitled to recoveg this rent by some provisiqn of 
the law, in the absence of a éontract’between the parties, ona 
. š ° . e 
decree of court, he is not entitled to recover it. . 


For these reasons we must hold that the suit fails. , We allow 
. the appeal. The suit*will stand dismissed with costs in all courts. 


e 


A.C. M. . 
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Coury Roos Act (VU “of 1870,) 200. Ta. §—Deoree on morigage— Separate abrikos mance J. 
æ of distinot properiies— Appeal in reapsot of distinct proper. SALL 
In a suit for sale on 8 mortgage a decree was passed. declaring thee e 
separate liabilities ofthe different propérties mortgaged, One of the de- - 
-fendante whote property was held liable for specifo sums of money 
aan Had that the proper court fee payable on the memorandum 
of appeal was feo caleulfted on the sums of money for which the datend- 
ant’s property Was held Hable agd not for the full amount of*the decree. 


Stamp Report. = 
The question in this case is as to amount of court fee 
payable in this case on the memorandum of appeal. The follow- 
ing report of the office gives the material fagts :— ? X e 


«The plaintiff brought a suit out of which this appeal has 
arisen for recovety of R%. 48,000-0-0 principal and interest on 
foot of a mortgage dated the 28th of March 1909 by enfprcement 
of hypothtcation dien. The original document, the basis of the 
suit. was not produced aš it could got be found, and the suit was * 
brought on*the basis of a copy of the bond. ks 


The suit was resisted on vartous grounds. However the court 
below decreed ‘the plaintiffs claim for Rs. 14,554-7-0 of the 
amount claimed together with pendente lite interest and propor- 
tionate costs and emade “the different properties liable for the 
rateable contribution., The property ofemauza Bisoha was 
made liable to contribute Rs. 6,315-0-8, and of Tehra Man 
Rs. 1,013-11-5.. These are the two properties with which we are 

„concerned in this appeal. ° 

A “decree for sale under order 34 Rule 4 [was prepared. The 
decree awarded to the plaintiffs 

1. Rs. 14,554-7-0 principal and interest on foot of mortgage. 

2. Rs, 11,220- -24-0 pendente lite interest, 

3 Ra, 6a2-9b, proportionate costs. e 





» - 
Total, Ra. 26,397- raba. ? 
e ° À [5 R] : e 
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Ovi. Against the said decree the defendants above named have 


1919. preferred this appeal praying that the suit may be dismissed 
Omamas &gainst them. The appesi is valued at Rs, 9,227-12-1 the 
6. *contribution money in gespect of the two villages mentioned 
Waro above and a court-fee of Rs, 305-0-0 has been paid thereon, ,1 may 

i say here that the proper court fee payablê on the said valuation 

is Rs. 365-0o-o. „The first four grounds of appeal taken} jn the 
memorAandum of appeal affect the whole decree obtained byethe 
-e “plaintiffs in the suit, and. if they” succeed the plaintiffs would 
naturally be déprived of the decree obtained R them i in the suit. 


On the authority of a ruling of the Hon’ ble Taxing Judge j in 
F. A. No. 197 of 191a, Jugul Kishore and others appellants v. - 
- Hirde Narain and others, the defendanta appellants are liable 
` to pay a court fee of Rs, 915-0-0 on the amount of decree t.e., 
Rs, 26,397-14-6. A court-fee of Rs. 305-0-0 having been paid, 
there is therefore a deficiency uf Rs, 610-0-0 to be made goode 
by the defendants appellants on this memorandum of appeal. 


The matter was referred to “the Taxing Officer whọ refered 
the question to the Taxing Judge with the following remarlee:— 


The appellants | in this case are defendants Nos. 5;8., 
* ` The facta cf the ‘appeal arg stated in Tagine Clerk’s note cf 
31st October 1912, and the latter stated that court fee amount- 


ing to Rs. 915 was payable on the whole amouat of the decree 


Rs. 26,397-14-6. ~ ° 
The learned advocate for the deferidants*appellants main- 
tained that court fees should be paid or the value of the appeal, 
onty Rs. 7,227-12-1.. This would amount to Rs. 365. 


_ This case is I consider similar to F. A. No. 197 of 1912, *in 
which you passed an order, dated 23rd February 1912. In that, 
order you stated that “ the defendants contest the mortgage as 
a whole, a and they can only save their property from the @pera- 
tion of the decree by succeeding in their pleas mentioned above. 
H they so succeed, the triortgage falls to the ground. 4 


. The learned a@vocate for the defendants „appellants urges a 
didinetion, however, between this case and that of F; A No: "197 
of 1912. Here he says the liability” of each property for’ the 
proportionete amount of the mortgage-debt is definef, in the 
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other case, it was a joint mortgage and the liability of each party 
was not separately defined. He also declares that the result 
of this appealecannot affect the parties who are not appealing. 


ia. the face, heweyer, of your order pf 23rd February r912,° 
order's XVI Rule 33 of Civil Procedure Code, and Taxing 
Officer’s ruliftig ofh7th® February 1912 in S. A. No. 680 0f rgrq, 
wheres a part of the property was exempted in the decree, I do * 
nofagree. ° 


But the matter is one of “geneyal importance,, and under’ 
section 5,0f the Court Fees Act, I beg to refer the matter. 


The {cllowing decision was given by 


TupBALL, J.—This case ig clearly distinguishable frou the 
case in F. A. No. 197 of 1912. Here various properties have 
been held separately liable for separate sums of money. The 
present appellants are transferees of two parts of property which 
have been held liable for specific sums of moneys If they 
succeed in their appeal it is only those properties which will be 
released trom the operation of the decree and it is only these 
sums which the dectee-holder will lose. The rest of the decree- 


holder's decree for various other sums and for variĝus other- 
properties will still hold good even if the appellants’ appeal | 


succeeds. The correct stamp on this appeal will be Rs. 365. 
I allow one fortneght to make good the deficiency. g 


'e Order accordingly. 


OovuBT OF 
ARDE. 


Tudbal, 





Chamier, J. 


, PRAG AND otakus . - 
! versus ” & >œ : 
RAM NIRANJAN anp ortneERs.® ee 


Hindu Law—joim Hindu famlly—Morigagg—Swit by aubsoquent morfpageo— 
making prior sorigagos piriy—son bi i the prior mortgagee nota party—offect of 
the darco gains the ‘son—phes umption. ° 
A mortgaged to R certain property in 1887. In 1892, he mortgaged fo B` 

the same property and again in 1893 he mortgaged it to R part of the 

consideration being the amount due on the mortgage of 1887. In 1809, B's 

heirs sued tor the recovery of the améunt due on the mortgage of 1892 Hek 

ing R who was then in Jail a party. He did not make, R’s son who was then 
living, a party to his suit. R did not enter appearance and the suit was 
decreed. In execution of this deeree, the property was sold and purchased 

e Y.B, ehose heirs subsequently transferred it to A. In a sult brought 

ie R's son upon the mortgage of 1898, it was held that the desree obtained 

against R by B was not binding ujon R’s sop and E under the circumstances 
of the case could not be presumed to have Tppresented his son he the previous 
litigation. 

Szcofp APPEAL from a decree of Pandit Kanhaiyalal District 

Judge of Jaunpur modifying a decree of Pandit Bebi Prasad 


Chaturvedi second additional’ Munsif. 8 4 
‘Facts of the case appear from, the Judgment of the Court. 
Muhammad Ishaq Khan for the appellants. ° © 


D. R. Sawhny for the respondents, 
The following Judgment was delivered bye 


* CuamiEr, J.~ The facts found by thé lower appellate cowrt 
are & follows.—In April, 1887 Akbar Ahir mortgaged his share, 
in a fixed rate holding to the respondent Ram Niranjan for 
Rs. 40. In May, 1892, he mortgaged the same property tp one ° 
Bhagwan Das.—In June, 1893, he mortgaged the same property 
along with a house, trees etc., to Ram Niranjan for Rs. 150 out 
of which the sum of Rs. 6r-8-o was due upon ¢he mortgage of 
1887. In 1899. tit heirs of Bhagwan Das sued upon the mort- 
gage of 1892 and obtained a decree fpr sale in execution of which 


they themselves bought the holding in August, 1907. o In that 
* 8, A. No. 464 of 1912, ° . 


VoL XI] = HIGH OOURT. 34 ° 


suit they impleaded Ram Niranjan as a puisne mottgagee. Ram Omi 
Niranjan had at the time a minor son Bhagwan Prasad who was, 1912. 


joint with him,and was interested in the mortgage. The decree Pais 
shows that Ram*Niganjan did not defend the suit. Itissaid* piu Nme- 
that hewas in jail and that he sent a petition from Jail claim- AWA 


ing to be a-pfior ghortgagee of the property. The-fact that he Chamior J. 
was if‘jail was admitted before me but there is no such petition f 
on the record. By deeds dated 1904 ayd 1909 the heirs of Bhag- 

wan Das sold the plots of land to the, grand-sons of the original? ° 
mortgagog Akbar and it has been found that the *real purchaser 

was Akbar himself, ; 


Ram Niranjan and his song (two were’born after the previous 
suit have now sued upon the mortgage of 1893. The Munsif œ 
dismissed the suit but the Additional Judge on appeal held that 
the mortgage of 1893 was originally binding upon Akbar’s fami- 
"ly to the extent of the sum due upon the first mortgagee of 1889, 
and that it could to that extent be enforced against the property 
inthe hands of Akbar and, his family notwithstanding the suit 
of r899 and subsequent. proceedings. His view was that the 
son’ of Ram Niranjan nbdt having been impleaded in @he previ- 
ous suit were not*bound by the decree obtained therein and that . 
as the property had got back to thé mortgagor the latter could ° 
not bè allowed toe hold ıt Iree of the mortgage which had not 
been paid off. 


If the toes of1899 wa% binding upon the sons of Ram Niran- 
jan then it seems clear that the auction purchasers held the land 
free of all incumbrances created by the mortgagors and it fol- 
lays that when Akbar bought the land years afterwards from the 
auction purchasers he also obtained it free from incumbrancés. 


Thus the question for decision is whether the decree whs i 
bindfng upon the eldest son of Ram Niranjan who was not im- 3 
pleaded in the suit (the other sons were born later? and may be 
disregarded). There is no evidence that tite plaintiffs in the former 
suit were aware vf the existence of Ram Nirapjan’s son but they - 
would nodoubt have discovered his existence if they had made 
enquiries. They were content to implead the person who 
appeared,to have advanced tht money. 
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Referençe has been made to casés in which it hasbeen held 

e that a son connot avoid a decree passed upon a mortgage made 

"by his father merely on tRe ground that he, wab not a party to 

* the suit but that he must “show that the mortgagee had notice 

of his interest and that afterja sale has taken place in execution 

he cannot avoid the sale except upon showlag that he was not 
bound to pay the debt secured by the mortgage. ee 


Those cases have little bearing upon the present case. “Here 
* the family consisting of Ram Niranjan and his son Bhagwan 
Prasad were in the position of first mortgagegs as regards part 
of the amouut due to them. -All that they had to*do was to 
plead and prove the first mortgage, a mere formality for the 
existence of the first mortgage was disclosed by the mortgage 
of 1893 which was admitted by the plaintiffs in that suit. 
Had they done so the plaintiffs in that suit would have been 
_Teguired,to pay the amount due on the mortgage of 1887. It is 
the amount now due on that mortgage which has been decreed 
to them in, the present suit. *Ram Niranjan was not sued, as 
manager of the family property and°being a? the time in jail he 
was notein fact in a position to manage that property. «The 
question is whetheg Ram Niranjan’s son was effectively represent- 
ed in the suit. In my opinion he was not. In many cases it is 
possible to presume that a father represented his sons‘in previous 
litigation but'in the present‘case ‘on the facts no sfich presumption 
arises. It appears to me that Ram Niranjan's®eldest son was 
not bound by the decree obtained agaist his father and therefore 
could have enforced the mortgage of »887 against the auction 
purchasers and thag the present defendants respondents are in 
no better positidh. The appealis dismissed with costs, ° 
Appeal dismissed, 
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* ABBAR SINGH e 


o versus 


e MUNIGIPAL BOARD, CAWNPORE.® >- 
Municipal Board—Rules of—rulos £, d—any person who solle— meaning of. 


Where the only part a person fakes in a fransanction is the weighing of . 


the produce and recatying of payment for ais services as a wolghman, he is 
„not “any person who sells” within the meaning of the rulos framed by the 

Municip Board prohibiting a sale without paymmt of fee and he eannot 
be convicted of breach oftthose rules. z 


CRIMINAL Revision from ar order of H. Bomford Esq., Dis- 
trict Magistrate of Cawnpore. 


The facts of the case appear from the judgment of the Court. ` 
° Purushottam Das Tandon for the applicant. è ai 


æ 


R. Malcomson (Assistant Government *Advocate) for the, 
Créwn. ° . : 


The following judgment.was delivered by 


TuppatieJ.—The applicant Jabbar Singh has been convicted 
of a breach of the Municipal rule made by the Municipality of 
Cawnpore ‘and hgs been sentenced to fifty rupees fine, the 
maximum punifhment allowed.» The rule is one which purports 
to have been rade under section 128 clauses (b) (1) for the regu- 
lation of the Collettorguhj*market in the Cawnpore Municipa- 
lity. Rule 2 of these rules recites: — 


‘No retail transaction shall be permitted in the market.in the street knows as 
the¢'Pharyas street” and on a strip of lafd laing on both sides af and extending 
baek cight feet from the pucca road traversing the market and leading frof the 
Kotwali to the Bawandnkan. Retail sales are only permitted subject to the pay- 
«ment of rent at the rate of eight annas per square yard per month for the arba 
oceupidi and subject also to the condition that polther grain nor vegetables shall 
be sold. For the purpose of these rules any transaction in which®less*than a eart 
load of produce is sold shall be considered retail trgnsastion. The fees shall be 
collected and broughé to account in accordance with the provision of the Muni- 
etpal Account Code.” A a = 

Rule 4 says :— 

‘Any person who sells retail in the market otherwise than in accordance with 
Rule 2 shaft þe punishsble with fine witch may extend to Rs. 50/-. 

s . © s i . 
` f 


e . ä 7 

. a 
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Ornar, The case which was brought against the appellant was that 
1912. he sold gur retail on that portion of the market which was res- 
Janpan tricted to whole-sale transagtions The Bench „Magistrates before 
Bwen ewhom the case came found 4sa måtter of dach that the transac- 


LB 
poe tion in regard to which’ the accused was charged had takej place 


Oise on that portion of the land specially set ‘asidg,for éretail” tran- 
Tudball,, z,“ sactions, But the court convicted him because he had AD paid 
rent atéhe rate of eight annas per square yard per monthprior 
e etd the transaction in question. Among other de'ences the appli- 
cant pleaded that he was a mere dandidar ‘or a weighman and 
that as such he was neither a seller nor a buyer nor an agent of 
either, The Bench Magistrates held thar he was a dandidar; but 
they held that because the dasdidars frequently’ arrange a sale 
between the seller and the buyer or rather they frequently Bring 
the buyer and the seller together, therefore, the man who weighs » 
produce in the market isa person who sells. I may note here 
A that certain points of law are raised on behalf of the applicant 
which go to the root of these rifles and the validity and the le- 
gality thereof, But I do not propose tp waste time in decidmg 
any question of law, when clearly upon the facta of the casé the 
applicant has not committed any breach of the rule iteglf, Rule 
* , 2 says that retail sabes are only permitted subject to payment of 
rent. The rule is cumbersomé and unwieldy and should think 
mést difficult indeed to work. It is urged that, the applicant 
should have gone and paid rent ‘at the rate of @ght annas per 
square yard per month prior to carryigg out sale, iA was alleged 
that he had sold in this mannėr previously and was warned. But, 
the Bench Magistrates very much doubted thee truth of that evi- 
dence. It seems to Me extremely doubtful that Rule 4 of these 
 rulewwas ever intended to be used in the manner in which it is 
being used in this case, that is to say, to fine a man becaus2 hee 
, has dot paid a fee which was due to the Municipal Board. There . 
is nothing to show that anw demand was ever made for payment 
or that he ever refused to pay. The definition of retail sale 
is quite unworkable, [Tt is according to the rule a sale of any- 
thing less than a qart-load of produce. Carts , vary in size, from 
a hand cart to a camel cart and bullock cart cartying forty 
maunds, It would almost be open to any one to say that he sold 
within the meaning of the rule if he carried a toy cagt-load of 
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produce to the market and sold it there. Even if'the applicant Osmanan, 
had been the actual seller in the preseng case it would be difficulte 1913. 
to hold in the face ef these rules that He sold less than a cart load. 
But it is quite clear thet applicant was neither the seller nor the ° Soten. 
buyer. “ln the present transaction he sold neither retail, nor MomaraL 
wholegale. He may or may not have brought the buyer and the 
seller together. The only part he took in the transaction was 
the Weighing of the produce and receiying of payment for his 
services as a weighman. It was not his duty to pay rent for the i 
land ner was he liable to pay any such rent. He has committed 
no breach of rules and therefore ought not to have been convicted. 

I therefore accept the application and set aside the cpnviction 
and sentence. The fine, if paid? will be refunded. In my opinion 
the Municipal Board would be wise if it revised its rules and 
brought them-a little more in accordance with common sense. 

é Applicatiow allowed. . 


OaWXSPORE, 
Tudbal, J. 


e f . ‘ 7 e 
z . a e 
$ 2 sPRIVY COUNOLL, 3 iA. L J. K. 
e- e ; 7 z 
3 PRIVY COWNCIL. : i 
° e : 
1913. '  AHMEDBHOY HABIBBHOY¥ ° : 
Nov. 1, 46. versus oe 
— e -a 
ee A BOMBAY FIRE*AND MARINE INSURANCE 
LORD . . €o., Lro. . 
MOULTON. 
B JOHN Ayre Insurance—Pokcy—Power of the Company to tako and hold possession of the ‘pre- 
MR. AMR muses damaged by fro— Loss due to firo and nator ysod to extingwush fre—warlairation, 
ALL —admagtion of ovidence—Potution to revoke submission to arbitration, 


The provisions of a policy of fire insnselise relating to the Insuranog Com- 
pany taking and holding possession of premises damaged by fire are for the 
purpose of enabling the company to minimise the damage. The Company 
takes and holds such possession in its own interest, not because it is under 

` -° a duty to the assured and its powers are of the nature of a privilege to do 
that whioh is most for its benefit under the circumstances so as to reduce 


loss. s . 


e e 
Hald therefore, that while immediately attor the fire an Insurance Company 
takesænd holds possession of the insurefl premises damaged by ñre-ander 
the provisions of the poliey in that behalf, the lov» dug to fire and water used 
° to extinguish the fire i» to be determined when the company gives up posses- 
sion of the premises to the owner. è 


Heid, also, that in an arbitration to ascertain tHo total amount of loss 
from fire to’ a Mill the arbitrators did not exceed their authority in allowing 
the owner to give evidence to prove that the machinary wits seriously injured 
not orly by the fire but by the act of the Tn#nrance Gompany in allowing the 
water used to extinguish the fire to lie on {he machmery while the Company 
was in possession of the Mill, and the submissiof{i could not be revoked 

e e 


upon this groupd. . 


SApPPEAL from a decree of the High Court of Bombay. 


e The appellant was the owner of a certain cotton Mill in 
1 Bombay known as the Victory Mull, which with its machinery 
and accesséries was insured against fire by divers policies of 
insurance entered intp with 19 different Insurancé Companies 
carrying on business in Bombay. On the r4theof October 1906 
a fire broke out“n the said mill whereby a considerable damage 
was done to the mill. Claims have been made by the appellant 
against the said companies and the parties have failed to come 


. to am agreement as to the amount payable in respect, Bi ne lossi 
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19 different agreements wert made referring the said claims to 
arbitration. The said agreements were all in similar form and 


ONIL. 
1913, 


provided (inter alia) that the arbityators were to award and® 4 maæbsnor 


determine whether aniy ang if so°what amount was due irom , 


A AAEBROI 


each of the said companies to the appellant in pursuance of he Bownar Pa 


contracts for assurance for or in respect of the damage alleged to 
have been caused’to or sustained by the building, machinery, e 
andeaccessories, the “subject of the said insurance. It was also 
provided by each of the said ‘agreements that the submissions to, 
arbitration therein -houid be deemed to be and shpul be treated 
aston sub‘mission tn respect of which one award could be made. 


Evidence was laid sbefore the arbitrators on behalf ef the 
appellant with ‘reference (inter alia) to the damage déne to the 
machinery. It was contended on behalf of the appellant that 
the damage done to the machinery was due principally (if not 


scatirely) to the wetting of the different parts by the water used 


to extinguish the fire, the Insurance Companies, though’in posfes+ 
sion of the salvage from the 16th of October 1906 (i. e., two days 
after the ‘occurrence of "the fire) "having taken no adequate steps 
to dry or to clean the partg affected. Counsel for the Companies 
objected .to, the admission of evidence to prove the appellant's 


contention. . 


- Itewas ‘admitted by Counsel on ; bebalf of the Companies that 
the original wetting of the machinery was a cause of damage 
arising out ofthe fire, but he contended that rusting through not 
cleaning or for other reasdhs was not a result of the fire, and 
that the liability for damage to property ceased, the moment the 
fire was extinguished. The arbitrators held that such evidence 


could be admitted. ale ° o . 
An application was made to the Higb Court to set aside the 
reference. Davar J. dismissed the application. P 


The defendants appealed. The appellate court made observa- ° 


tions to the effect that such evaence could not be @dmitted. 
(J 


Plaintiff appealed. 
J: R. Atkin, K. C. and G. R. Lewndes, forwhe appellant. It 
is contended for the Insurance Company that it was the duty of 
the owner to remove the water and prevent the machinery from 


ABURA HCE 
Oo., LTD. 
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Ora. rusting. But the Company was in Possession and the owner 
1913. 


had no duty’cast on him to remove the water to prevent the 
Amapsuoy “machinery from rusting. “he Company is liqble for the injury 


aie cite atO the machinery to be ascertained*when it Beve up possession. | 
. e ° ee 

AT [Lorn MouLTON referred to s. I0 of the Indian Arb#tration 

ora Act, 1899.) “ ° 


The order of the Court of Appeal means that the °Ħarbi- 
trators had gone wrong on a question, of law in admitting the 
e *evidence, and that Court decides that the contention of the 
Company is right. But the arbitrators had npt gone, wrong as 
the loss due to the effect of the water is covered by fhe policy. 
The evidence admitted is, therefore, rélevent to the inquiry. 
Even if there are grounds to shew that the "evidence is not 
admissible, the Court will refuse to revoke the arbitration: 


8. 8. Den of Airlie Oo. v. Afstsm and Oo. (1911-18) 17 Commercial Case, 116, 
at p. 129. 


> eCasesweferred to by DAVAR, J. in his judgment, were relied on. 
Falkingham v. Victoria Hotheay Commmsionar L. R. (1900) A. O. 452. 


Sir Alfred Cripps K. C. and H. 4. b4cCardie, for tħe respon- 
dents, contended that the order appgaled from was right. The 
évidence*tendered was such as to take the mind of the arbitrators 

e | outside their jurisdittion. The Court of Appeal thought so and 
their decision is right, because it simply decided thgt the 
reference to arbitration did not include any claim based on 
breach of duty by the Company. It did not “decide that the 
Company was not liable for the injury., done „to the machinery 
by the water. The court below has acted in the exercise of its 
discretionary power and the Board would no? interfere with its 
detision. P : É 

dtkins, K. C. replied. 


The Judgment of their Lordships was delivered by 


Trait ° Lorp Mouton :—This Appeal relates to certain arbitfation 
ton. proceedings einstituted for the purpose of ascertaining the 
amount due to the appgllant under fire policies taken out by him 

with the respondent Company and z8 other Cémpanies upon a 

cotton mill in Bofibay known as Victory Mill. 


The facts of the case are ver simple and may be briefly 
stated as follows:—A fire broke out in the Victory MIL on the 
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14th October 1906, and did very extensive damage. Immediately Cru. 
after the fire the appellant gave notice of his claim to the Insur- | 1912. 
ance Companies, and they took posse@sion of the premises under A munbtoY 
powers * reserved tœ them in fhat behalf qnd retained possession è HOY 
fcr a ‘gonsiderable period for salvage purposes during which Bownay Frer 
time they soldeand gealised certain salvaged property. Possession “Tmacnaxce 
of the premises was ultimately given back to the appellant, who ° ~ 2 
therepon made out the amount of his claim under the®*policy. Lees Meal: 
The Companies disputed the amount of "his claim, and in accord- ° ¢ 

ance with the terms ôf the policies, “the matter wis referred in 

each case ŝo arbitration, but as the policies) were substantially 

in the same form a joint enquiry was held before the arbitrators, 

at which all the Companies weve represented by one Counsel. Its À 
object was to ascertain once forall the total amountef the loss 

from which the shares to be borne by the respective Companies 


could immediately be deduced. 
e 


°. . . 
In these arbitration proceedingg the preseñt appellant tendered 
evidence to prove that the machinery was seriously injured not 
only by the fire, but by the*effect of the water that had been used 
` to extinguish the fire. This’ evidence showed that theainjury to 
the machintry by the presence of the watgr was in ita nature 
progressive, i.e. that it had been sersously increased by the length 
of time duting which the water had been allowed to lie on*the 
machinery. Cdunsel for the Companies objected to the admis- 
sion of this latter evidence. He admitted that damaye done by 
the water employed to ektinguish the fire, came within the loss 
insured by the policy, butehe raised the contention (to use his own 
words) “that,the liability for damage toe property ceased ehe 


-mement the fire was extinguished.” ° ss 


The question of the admission of this evidence was formally 
argued before the arbitrators and they decided that they would 
allow the evidence to be given. Thereupon the whole of the 
Companies petitioned the High Caurt to revoke the submissions 
to arbitratlon gn the ground that the arbitratorshad exceeded 
their jurisdiction in gxdmitting the evidence. ‘he pétition came ~ 
on fôr hearing before Davar, J., on the rrth January 1908. The 
facts were not in dispute. “In the argument on the hearing 
Counsel “for the Insurance Companies apparently treated the 

e 2 . 
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e 
Ory. evidence thatthe injury to the machinery from the presence of the 


1913. e water had increased during the time that had elapsed between 


AHMEDBHOY 
HABIBBHOY® being EU eR that gould relate solely to what was termed “a 


the fire and the delivery® up of possession bw the Companies as 


Bowsax Fme tortious act ” on the part of the Insurance Companies, snd they 
Issuranor contended that no such question was referrede to the arbigrators, 
On the 23rd January 1908, judgment was delivered. The learned 
Lord Morl- Judge‘made no order on the petitipn and directed the petitfoners 
to pay the costs of the present appellant in the petition. The 
main ground of the judgment was that by admitting the evidence 
the arbitrators had decided nothing, and that there was}no cause 
to interfere with their action, š 


Fow this decision the{preseħt respondent appealed to the 
High Court sitting in appeal from its original civil jurisdiction. 
The appeal was heard by CuanpAvarkagand BATCHELOR, JJ., and 
oa the 7h December 1908 judgment was delivered allowing the 
appeal, The maine ground of the judgment is expressed by 
BATCHELOR, J., as follows .— e . 


e . 
“For whereas this contract refers only to loss by fire, those da mages would 
arise fron a totally diferent origin, an origin which it seems to me is yrholly 
. distinet and separable from the fire, namely a neglect by the Ogmpanies of some 
e duty imposed on them eter the lo33 by fire and water had become an accomplished 


fact.” ° 


*The order made by the High Court was of a Very wnusual 
kind; the only operative part Was that it set afide the order of 
Davar, J., and directed the present appelen “te pay the costs 
of the petition and appeal. This “was accompanied by an ex- 
pression of the view of the court on the poing of law involved to 
which more particwlar reference will bẹ made later on. But no 
order was made revoking the submission, the court evidently fea- 
lizing that their expression of opinion would be accepted by the 
‘arbitrators as authoritative guidance in the matter and that there 
was no reason to fear their,not acting in accordance with # in the 
future conduct of the arbitration. 

From this order fbe present appeal is brought. It raises, 
therefore, the phain and simple issue whether the loss due to fire 
and water under such a policy is to be determined at*the moment 
the fire is extiaguished or when the Companies give up pbsses- 
sion of the premises to the owner after exercising the powers 
e 
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given to them by the policy for the purpose of enabling them to Orv. 
minimise the damage. It is, however, scarcely necessary that 1913. 
‘their Lordships, should formally negative the contention of the as 
Companies in this sespect for if isso obviously unreasonable that e MABIDRHOY 
the eminent Counsel who appeared for them on the appeal did Bownay Fme 
not attempt to*suppert it? They confined their argument to con- Te 
tending that although the Insurance Companies were undoubtedly ° O0., Lro, 
liabl for the damage done by the presence of the water subse- Tore Kog; 
quently to the fire during thé, time “that the premises were * e 

in their possession | the judgment appealed from’ was correct 

in law because it did not pronounce to the contrary but only 

decided that no claims based on breach of duty by the Compa- 

nies had been referred tothe arbitrators. Their Lordships are 

of opinion that this does not rightly represent the effect of the 

judgment or of the Order made thereon. The effective portion 

of that Order is a declaration of the opinion of the Court in the 


following words :— ; £ ee 3 


e 

_ ‘This appellate Court is of the opinion bhat the jurlsdttelon of the said arbit- 
rators extended only to the dispute relating to loss or damage from fire under the 
terms of the polisy of insurance in each case and not to the question of any loss or 
damage alleged to have arisen trom the neglest of the Insurance Oomfanies who 
are parties to thè abov®-meantioned arbitration to take eare of the machinery of the 
Respondent after the fire mentianed in the pefitian of the Petitioners abore named e 
b ont giad been extinguished and the Insurance Companies had entered upon 
Gcaiesslon under Qanfe 11 of the Policy of Insurance mentioned in the ‘said 


petition.” .’ 

Taken in connection wigh the contentions of the parties it is 
clear that the High Court intended by this expression of opinion 
to direct the arbitrators that the loss must be estimated from 
the condition of the machinery, | &c., at the moment wheo the 
fire was extinguished. Had the present appellant permitted 
this order of the High Court to remain unappealed against, the 
arbitrators would have been bound to estimate the damages 
upon that erroneous footing. é 


The fundamental error jn the contention of ‘the present . 

respondent seemgto their Lordships to have arisen from a mis- 

apprehension of the, position of an insurance wompany taking 

and ‘holding possession of premises damaged by a fire under the 

provisions of the policy in that behalf. The provisions in virtue 

ot which a does 50 are for the purpose of enabling it to minimise 
. ° . 
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e 
the damage, ‘Inasmuch as it has to bear the Joss there ‘ts no one 


so directly interested in going everything that is wise for the 
` J 


: ee pote 
Anurosnoy Purpose of making the best of the situation.s It,does sq in its 


HABIEBHOY * own interest, not becayse it is under a dupy #o the assured. Its 


. . P 
Bowray FRE powers are of the nature of a privilege to do that which4s most 
id e 


INSURAMOE 
Oo., Lr. 


Lord Mow- 
ton, 


for its own benefit under the circumstances mp asto reduce the 


* loss. In the present case, therefore, there is no questioneef tort 


on the*part of the Companies. They may have thought that ir 


° was not worth while to expend «money in drying the machinery. 


In this view they may have been right or wrong, but they 
unquestionably had full power to take the course which in fact 
they did take. But when they have thu’ taken possessi n of the 
premises and done what in their opinion was wisest to minimise 
the damage, they cannot say that the actual damage is not the 
‘natural and direct consequence of the fire. 


e Their Lordships are therefore of opinion that the High Court» 
“ought to have affirmed the ‘Order of Davar, J., dismissing the 
petition, and they will therefore humbly advise His Majesty that 
the appeal be allowed and that the Orfler of Davar, J. be restored 
and that ghe present respondent be directed to pay the costs ofthe 
appcal to the High Court and ofthis appeal. + sa 


There have been various irregularities in procedure in 
connection with the various stages of the petition, But it%s not 
necessary to refer to them in this" judgment becatuse at the hear- 
ing of the appeal these irregularities were waived*by the appel- 
lant on the terms assented to by the respondents, that the General 
Accident Fire and Life Assurance Corpdtation Limited should be 
taken to be a respondent to the appeal sq faras liability for costs 
is concerned. . i 

J. M. P. Appeal allowed. + 

° Solicitors for the appellant: T. L. Wilson & Co. 


Solicitors for the respondeñts : Cameroon, Kemm & Cc, 


VOL XL] . PRIVY COUNCIL 49 e 
1 : e E - 


e 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL > “vm, 
= 


A VETSUS j 1912, 
- oe n ° J. MOMENT. November $97 
e e December, 10; 


° — Governmend of India doi 1858 (81,88 Vio., O. 106)-800. 56-Powor to legislate— Burma 


mon and Village Act (1V of 1898) See. di b-Lsmitation on plaints fle’ right to suo Lorp Omax- 
Ultra Vires—Sult against Governments—Cownell Aot 1861 (84, $5 Yio. O. 67). oF 
The Secretary of State as representing the crown is in noeposftion different Toup Mac- 
efrom that of the olé Hast India Company. The Government of India has no ta ÀTKIK- 


power to fegislate so as to take away theright of a subject fom suing the 80, LORD 


Sesrotary of State in any case in which he sould have sued the old East India Jee 


Company. Where, therefore, an ‘Ae was passed enacting that no Civil Court in Enar AND 
Btrma (Burma Act 4 of 1898) ean determine a claim to any right over land ee ra 
as against Government, held that the Act was «lira sires, Inasmuch as a 
similar suit could be brought against the Bast India Company. The Porasular 
e œo Co. oto. v. Seoretary of State & Bom. H. C. B. Appendix A, approved. , 
Vasudev Sadashiv Modak v. -The Collector of Ravmagirt, 4 L A. 119, dis- 
tinguished. R ‘e 
APPEAL against a jdm of ene Chief Court of Lower 
Burma. e > ° 
The afpéal raised an important questian of law as to the . 
validity of section 41, Clause (b) of the Lower Burma Town and 
Village Lands Act (Burma Act'4 of 1898) which runs as follows! — 
“No Civil Cour? ghall have jurisdiction to determine any claim 
` to any right ovêr ‘land as agginst the Government, X 


The facts out of which the litigation arose are as fol- 
lows:—The respontent wasin the year T905, and had been for 
- some years before, in possession „of,a piece of eground ‘in the 
Cantonement of Rangoon known as 36A Sandedth Road. ® 


° The appellant claimed that the land belonged to him ande 

that he was entitled to evict the ptaintiff at any time on paying » 
him the value of any buildings erected ‘thereon. Acoordfngly he 

sued the respondent for possession of the sajd land, and obtained 

a decree on the.3eth May 1905, in execution of which he took 
possession of the land ‘and buildings thereon o& the 18th Sep- 
tember 1905. Meanwhile respondent had appealed against that 
decree, which was set aside by the appellate court onthe 18th 
December ‘905, the ground of guch decision being that the Givil e 

; [7 nl 
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e 
Courts had ag jurisdiction to entertain the suit by reason of the 


e Provisions of section 41(bh of the Burma Act 4 of 1898. See 
Moment v. The Secretary of State [1905] 3 Lower-Burma Rulings 

In accordance with ‘the appellate, deeree the appellant 

restored possession of the land to the respondent, j . 


During the time that the appellant was in*tpossession ef the 
said land the buildings on it were put up to auction arf? sold. 
, The purchaser at the auction, partmlly dismantled the “said 
"buildings befpre possession of’ the same ,was restored to the 
respondent, who, therefore, instituted the suit, giving sise to th’s 
appeal, in the Chief Court of Lower Burma claiming’ damages. 


, The appellant pleaded ‘(inter qlia) that the suit was barred by 
section 41(b) of Act 3 of 1898 (Burma). The learned judgeewho 
tried the suit, dismissed it with costs, oS 

On appeal the decree was reversed and the Chief Court 
° passed a "decree in favour of the respondent. 

The defendant appealed. 


Sir H. Erle Richards, K. C. and A, M. Dunne, for the Appel- 
lant: S.e65 of the Government of Indja Act, 1858, isa pere 
transfer section. ‘A partial transfer from the Egst IndiaCompany 
to the Crown was effected by the Government of India Act 1833 
(3 & 4 Will. 4, C. 85) and this transfer was completed by the Act 
of 1858. Ss. 65, 66 and 67 of the Government “ofeIndia Act have 
always been regarded in India as mere machite for effecting 


- the transfer. They merely intended to» prevent the Government: 


of India from raising those defences which are open to the Crown 
in,England. But the Chief Court said that s. 65 puta limit on` 
the power of the legislature i in India, ° The principle involyed 
in's. 41 (b) of the Burma Act 4 of 1898 is not a novel principle. 
Taking away the decision of questions as to the right to land 
from the Civil Courts and vesting it in the Revenue Coyrts is 
part of *thee general policy of the Government of India. To 
prevent land speculation the Gowernment, in the district of 
Burma to which this Act applies, have kept the waste lands to 
themselves, and*reserved to themselves the power of determining 
who is to occupy those lands, 


S. 65 of the Government of India Act, 1858, is an, enabling 
section, It was imperative that there should be such- a sgction 4 
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as the diffrculties connected with the penton of rights arose in 
an acute form owing to the fact that sujts had to be brought in 
India. , . 

(Lord Chancellér:—1 gather that the abne brought a 
suit respecting land.) ; 

(Lord Moufton g-It appears to be a case of Tort. You do 
not suggest that the Company would have resisted such a suit.) 
No ; but the Company could have legislated so as to deprive the 


subject of his right of guit. š — 

; However, in this case it is assumed that batons: 1858 the 
respondent “could have bgought’a similar suit against the East 
India Company. -But it is quite open to the legislature to say 
that she law is to be different as regards the Crown. 


The general powers of the Governor-General in Council to 


legislate when the Act of 1858 was passed are to be found in 13_ 


Geo. 3, C. 63, ss. 36, and 3 Will. 4, C. 85. Preamble afd ss. 4, 
9, 10 and 43. Under these powers the Government of India 
could have passed the provigion in the Burma Act in question 
before s. 65 of the Act of 1858 was passed and it is submitted 
that the lattgr section is subject to the power of legislation, 
which existed before 1858 and is not taken away since. 


(Thg Lord Chancellor: :—It might be said that a provision 
like the one ine question was sepugnant to the laws of the 
Realm). pn 

(Lord Moulton raferred¢@ s. 10 ot 3 and 4 Will. 4, C. 85 
and pointed out that the power of legislation “was subject to 
the provision of this Act ”). 

That section ig very similar to ®. 65 of the Act of 1858. 
Under s. 22 of the Indian Councils Act of 1861 (24 and 25 Vit. 
C. 67) the Government of India cannot by legislation affect any, 
provisiens of the Government of India Act of 1888, and if s. 65 
of the latter Act has the effect contended for, it must be admitted 
that s. 41 (b) of the Burma Acte4 of 1898 ‘ipfringes it. But it is‘ 
submitted that it*has not that effect. At all events no such 
effect,has previously. Been attributed to it by tht Courts, The 
effecteof the section was considered by Sir Barnes Peacock, in 

Tho Peaingular and Oriental Steam Navigation Company Y. The Secretary of State 
fap India (1800$ 5 B. H. C. R. app. A. : 


. 
° 
e 
e 
e a 
: “ 


Lord Ohan- 
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e 
which lays, down that the Secretary of State is liablé in Tort. 
There is no direct authogity on this point, but in the case of 


Vasudev Sadashiv Modak v. Collegter of Ramagiri (1877)"L. R 4 L A. 319, 


a suit to recover certait pensions from the @overnment wag dismis- 
sed under s. 4 of the Pensions Act (23, of 1871); which ` enacts 
that no Civil Court shall have jurisdiction’ f% entertain Such a 


ee 
suit save and except as thereby provided. e 


(The Lord Chancellot : —The point was not discussed there.) 

No, bat ét would have been a complefe answer to say that 
s. 4. was ultra vires. Reference was also made to the Govérn- 
ment of India Act, 1858 ss. 1 and2; Bengal Rent Act 10 of 1859 
Field’s Irandlord and Tenant (2ng ed.) pp. 781,445. 


The matter is very important and if the decision of the Chief 
Court be upheld, all general Acts, such as the Contract and 
Limitation Acts, and the Code of Civil Procedure, will bg 
affected? and Imperial Legislation will be necessary to put the 
matter right. 


De Gruyther, K. C., B. U. Edis afd A. P. -Pennel, for the res- 


pondent, were not heard: iia . 
The judgment pf their Lordships was delivéred by” - 


Tuak Lorn CaanceLLor (Lorp HALDANeE)— This appeal raises 
thé question whether the Government of Indja could make a 
law the effect of which was to debar a Civil Ceurt from enter- 
taining a claim against the Government to any right over land. 
The question is obviously one of great importance, The pro- 
ceedings out of which the appeal arises related to an ordinary 
dipute about the etitle to land, in the course vf which there 
emprged a claim to damages for wrongful interference with ‘the 
plaintiff's property. The only point which their Lordships have 
to decide is whether section 41 (b) of the Act IV of 1898 
(Burma), was validly enagted. A majority of the Judges" of the 
Chief Court of Lower Burma have held that it was not, and 
the Secretary of State appeals a against the Judgment. 


The section gnacts that no Civil Court ig to have jurisdiction 
to determine a claim to any right over land as agains the 


“Government. In the Court below it was held that this enact- 


= . . e . 
ment was ultra vires as contravening a provision in Section 65, 
f e. 
7 A $ 
. 
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of the Government of India Act, 1858, that there is to be the 
same remedy for the subject against the Government as there, 
would,have been against the East Intia Company. 


e 
Their Lordships ate satisfied that a®suit of this character 
would have lain against the Company. The reasons for so‘hold- 
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ing are fully expħined in the Judgment of Sir Barnes Peacock, 3, ced 


C. Je in The Peninsular etc. Company v. The Secretary of Qtate (1) 


and the only question is* wAether it*was competant for the, 
e 


Government of India to take away’ the existing gight to sue in 
a Civil Court. This turns on the construction of the Act of 
1858, and “of the Indian Councils Act of 1861. ` Their Lordships 
have examined the provisions of the Act of 13 Geo. IIL, c. 63, 
andg & 4 Wm. lV, c. 85, to which reference was made in the 
course of the argument, but these statutes do not appear to 


r 


materially affect the argument. 


The Act of 1858 declared that Indiq was to be “governed” 
directly and in the name of the Cyown, acting through a Secre- 
tary, of State aided by a Council, and to him were transferred 
the,powers formerly exercised by the Court of Directors and the 
Board of Cantrol, The propetty of the old East India Company 
was vested in the Crown. The Secretary of State was given a 
quasi-corperate character to enable him to assert the rights and 
discharge the diabilities devolving on him as successor to the 
East India Comfany. The material words of section 65 enact 
that . . 

‘The Secretary of State in Gounell shall and may sue and be sued as well in 
England by the name of the Secretary of State in Ooynell as a body corporgte } 
and all persons and bodies politic shall and may have and éake the seme suits 
remedies and proceedings, legal and equitable, against the Becretary of Stabe in 
Connell of India as they could have done against the said Company.” 

Section 66 isa transitory provision making the Secretary of 
State in Council come in place of the? Company inealleproceed- 
ings pending at the commencement of the Act, without the 
necessity of a change of name. Section 67 is also a transitory 
proyision making tngagements of the Company entered into 
before the commencement of the Act binding on the Crown and 
enforceable against the Secretary of State in Council in the 

e ` (1) [1885] 5 Bom., H. O. B., app. . 


e s x ži . 


Lord Char- 
oellor. 
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Oty. same manner and in the same Courts as they would have been 


1913. ein the case of the Company had the Act not passed. 

Tae Beon- By section 22 of the Indian Coyncils Act 8f 186r the Gover-. 
TABY OF o i a eor ° . 

Brats yor .nor-General in Councfl is given power eto “make laws in the 


One manner provided, including power to regeal or amend existing 
= e 
v. z 2 s . r 
J. Mounwr, , laws, and including the making of laws for alf? Courts of Jħstice. 
EEN But a proviso to this section enacts that there is to be no pgwer 
Lord Cha e 


odlor, to repeal or in any way affect, gatong other matters, any provi- 
* ‘sion of the Goyernment of India “Act, 1858. . 


Their Lordships are of opinion that the effect of section 65 
of the Act of 1858 was to debar the G fvernment of India from 
passing any Act which could prevent a subject ‘from suing the 
Secretary of State in Council in a Civil Court in any case in 
which he could have similarly sued the East India Company. 
They think that the words cannot be construed in any different, 

e lense without reading into them a qualification which is not- 
there, and which may well have*been deliberately omitted. The 
section is not, like the two which follow it, a merely ‘transitory 
section. it appears, judging from the Janguage employed,. to 
have been inserted for the purpose of making it clear that the 

s subject was to have‘the right of 80 suing and was to retain that, 
right in the future, or at least until the British Parliantent should 


take it away. It may well be that the Indian Gêvernment can 
legislate validly about the formalities of procedere so long as 
they preserve the substantial right of the subject to sue the 
Government in the Civil Courts like any other defendant, and 
do not violate the fundamental principle that the „Secretary of 
State, even ag representing ¢he Crown, is to be in no position 
difféfent from that of the old East India Company. But the, 
- question before their Lordships is not one of procedure, It 
e i3 whether the Government of India can by legislation “ake 
-away the raght to proceed against it in a Civil Court 
- in a case involving a right over laħd. Their Lordships have 
come to the clear conclusion that the language Of section 65 of 
the Act of 1858 renders such legislation ultra Sires, œ e 


It was suggested ia the course of the argument for the ` 
e 


R appellants that a different view mrust have been taken “by this ė 
. @. 


e 
. e 
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e 
_ Board in the case of Vasudev Sadashiv v. The Collector of Ratnagiri, (1) om 
The answer is that no such point was raised for decision. g. ee 
Ther Lordships i ‘will humbly advise pe the appeal should EU E 
be dismjssed with costs? STATE FOR 
IxDLA IN 
The Solicitor, India Offce, Solicitor for the appellant. Goyer 
Sanderson; Agee Lee and Eddis, Solicitors for the respondent. #: MoxErT, 


Lord Char- 
J.M. P. Sas . Appeal dismisSed. ie 


(1) [1877] 41. AS 119, | e 
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HIGH COURT. -° g 
s CRIMINAL, 
7 UDIT NARAIN DUBE anp oTHERS =n 
ry e 1912, 
Perens e November, £7. 
KING-EMPEROR,” ToDBALL, J. 


Prackes—High Cougt, Powers of, to interfere with orders of Disiriet Rogistrar—Codo 
i Qruninal Provedure—{ Act FV of 1898), 8. 470. 


A District Hogistrox is not 8, Court subordinate tothe High Court either on 
the Civil Oriminal or Rovenue side and the High Court has no power to m- 
terfere with the order of the Rogistrar impounding a document and calling upon 
the applicants to show sanke why they should not be prosesuted for forgezy. 


Crnanat Revision from an'ofer of W. R. G. Moir -Esq., 
District Registrar of Mirzapur. 


D. R. Sawhny for the applicants. 
e 
R. Malcomson (Assistant Govermment Advocate), for the 
Crown. : PY : 
The following judgment was delivered by 
‘Suppart J :— This application has arisen out of the following  Twdball, J. 
factd:—The District Registfar of Mirzapur had before him an 


applicatien in reference to a certain document for an order of 
° = *Cr. Rev. No 857 of 1912, 


d 
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Orm. compulsory, registration of that document. The Subt Registrar 
1912. „ had refused to register it ọn the ground of denial. After making 
Uorn Namane some inquiry the District Registrar refused to register it yon the 
o ə ground that he belieyed the document eto be æ forgery. He 


ner. passed the order on the 27th of July 1912. Immediately’ below 
a the order he recorded the following ordef:— „  » 7 


Tuddal, J. 
“The deed in question is imponnded. An inquiry will be held by meamder sec- - 
tion 476 “Criminal Procedure Code on my return from leave. The writer®of the 
e deed, the attesting witnesses, Khub Lal And Udit Narain will be called on to show 
canse why they akould not be prosbeuted for forgery." 

So far no action appears to have been talfen by the Disttict 
Registrar. Presumably the present application, though it does 
not say go, asks this Court on the criminal side to pass an orde? 
that the District Registrar should make no such inquiry. * The 
District Registrar may,or may not have power to pass such an 

~order ana District Registrar. He may ormay not have power 
"as Disinet Registrar to make the inquiry qua District Registrar 

or even qua asa private persof. But with that I have nothing 

to do. I fail to see that Ihave” power éo forbid a District Regis- 

7 trar to make an inquiry into the matter if he so pleases, He is 
not a court subordinate to this Court either on the ,civil, * cri 

* . minal or Revenue Side, and it isa matter in which at this stage 


I seg no ground for interfering even if I had power to go 60. ‘The 


application is rejected. os 
g 3 A l ti jected. 
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Codo of Otel Prooadure (dot V of 15083 s0. 1¢~Roa Judtento—Fwat swi by sube 9 KxOX 3 
soquent mortgagoo—peayer of redempuon Bf prior mortgagee NS reef granted— dai 
e Prior mortgagoo pagty—Socond swit by prior mortgag oo—Not. barred, 
Certain property was mortgaged to A in 1890 and again to R in 1897. In 
1897 R brought a suit on his mortgage admitting the prior mortgage and 
offering to redeem it. @ did not®appear. A decree was passed in favour of 
RB but no mentfon was made of G’s mortgage in the decree, The property 
was sold and purchased by J. The representatives of G then brought this 
suit for sale upon the mortgage of 1890. Hold that the claim of the prior 
mortgages having been admitted in the sult of the subsequeny mortgages 
there was no oesasion for him to appear and proye his claim and the suit Ts + 
therefore not barred by the rule of r®s judicata. Srmmivas v. Yamuna, 29 Mad. 
84, Katphalat Mudat v. Ruppamna Buda, M. W. N. 1912 p. 41, followed. 
Sri Gopal v. Perih Singh, 24 AIL, 429; Nathu v. Aman, 80 Mad, 858; Gopal 
e Lal v. Banara Prasad, 81 AlL, 438, distinguished. e 
Secon AppeAt from a decree of E. E. P Rose, Esqr., Addi- ° 
tional District Judge of Gorakhpur, reversing a decree of Munshi 
Harbandhan Lal, Additional Subordinate Judge. : 


e e 
Suit for salegipon a mortgage bond. 
e 


The facts were, briefly,eas follows:~-The mortgage bond in 
suit was executed in favour of the plaintiff No. 1 and the 
ancestor. of the dther plaintiffs. A aupeegquent mortgage was 
executed in favour of Ram Saran. eIn a suit brought by Ram 
Saran on foot of his mortgage he admitted the existence ofthe 
“plaintiffs’ prior mortgage and impleaded the plaintiff No. 1 ard 
some of the predecessors in interest of the*other plaintiffs as » 
prior mortgagees. Among the relieff claimed in that suit Ram 
Saran offered to be allowad to redeem fhe prior mortgage. In 
that suit.the pripr mortgagees, who had been thus impleaded, 
entered no appearance and made no defence. The decree which 
way ? passed embodied a copy of the plaint in which the prior 
mortgage was mentioned, but in the operative part of the decree 

é #8. A. No. 965 of 1911, ° 
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és HIGH COURT. ; O. TA. LJ. E 
there was no méntion of that mortgage and no direction that the 
sale should be subject to aa prior encumbrance. The property ~ 
was sold in execution of eh decree and pufchased by Jnayat ` 


Ullah who obtained possession. ‘Therealtew the plaintiffs brought 
the present suit on foot of their mortgage. The court of first 


„instance decreed the suit. On appeal the Dtstrict Judge held 


that the suit was barred by res judicata inasmuch ~ ds the 
Present plaintiffs had taken nq steps about their mortgage 
although they, had been impleaded in Ram Saran’s suit, 


The plaintiffs thereupon appealed. é 


Jang Bahadur Lal, for the appellants :—The suit is not barred 
by res judicata ; for the matter noW in issue, namely, the mort- 
gage sued on, was not at all in issue in the previous suit. In that 
suit the existence of this mortgage was admitted in the plaint 
itsglf and.was not denied by any party. There was no dispute, 
about the matter andesit was, therefore, not in issue between the 
parties. So, there was no need for the present plaintiffs to 
appear and prove their mortgage in that suit. The case is thus 
different rom those relied on by the. lower appellate court 
namely :— . s 


Sri Gopal v. Pirihi Singh [1902] L ka. R. 24 AL, 439 P. 0. 
Gopal Lal v. Banarsi Porshad [1904] I. L. B. 81 Oal, 42% * e 
Nathu Xrishnama v. Anmangara Okariar [1907] L L. R. 80 fad, B68. 

In the firat two cases the prior mortgage upon which the 
subsequent suit was brought was not set out or admitted by the 
plaintiffs in the previous suit; in fact the holder of that prior 
moftgage was impleaded not as such butin a different capacity. 

It was, therefore, his duty to disclose and prove his prior mort- 
gage. The third case was that of a holder of two succeasives 
niortgages who had obtained a decree on foot of his first i 
mortgage without disclosing the second, and then brought & suit 
upon the second mortgage. 
4 e 


In the present case the plaintif in the former suit not only 
disclosed and admitted the prior mortgage but actually offered 
to redeem it. Nothing, therefore, remained to be done by, ‘the ` 
prior mortgagees in that suit the omission to do which can 
operate as a bar under explanation IV, S. ņ1, C. P. C. r 


e 
I rely on the following cases :— ox 
Katohalal Mudali v. Kuppanna Mudal [1911], Ma4. W. N. for 1913, p. 41, 
Arunachala Beddi Y. Perumal Redds [1910], 31 M. L. J. 686, 
Srigteasa Rao v. Yamumadhai Ammal [1905] L LPR. 39 Mad., 84. 

The same remarks which have already been submitted with 
refer8nce to the tases relied on by the lower appellate court 
appty’to the two following cases :— ° 

e 
Gajadhar Tak v, Bhagwonta [1919] 19 A. L. J. B., 4. N 
Mahabir Porshad Singhev. Prabhu Singh [1908] 9 O. L. J., 78e ° 
° In thå latter dase the existence alone of the mortgage had 
been admitted and notits priority which should, therefore, have 


been established. ý 


. Muhammad Ishaq, for the respondents :— 
The suit is barred by res judicata. Although in Ram Saran’s 
* suit the existence of the prior mortgage was admitted by bip 
and heofferred to redeem it yet the decree that was passed 
in that suit did not provide for tte prior mortgage but ordered 
the’sale free from any encumbrance. It was the duty of the prior 
mortgagees, who were made parties, to safeguard theis interests 


for their rights, was passed. They did not do so, nor did they 
get the decree amended or corrected. . 


The resuli? that they have lost those rights and can not 
enforce them in a subsequent suit. Vide p. 437 of I. L. R. 24 


All., cited already. f 

This duty, of theirs could not be dispensed with by reason 
merely of the fact that Ram Saran had admitted their mortgage. 
„Moreover, the mortgagors who were parties to Ram Saffin’s 
suit did not admit the prior mortgage. It was the duty of the 
priormortgagees, therefore, to prove their mortgage as against 
the mortgagors. In the case in I. L. R. 29 Mad., 84 the mort- 
gagor, too, had admitted fhe prior martgage. As regards the 
mortgagors or *their representatives in interest, therefore, the 
prier mortgagees are precluded from setting up their mortgage. 


The cases relied on by ‘the lower appellate court and the 
last two'gases cited by the appellants support me, ` 


4 


+? 
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by taking care tó see that a proper decree, making due provision , 


(% 


V. ma 
e . 
— 60 HIGH OOURT. . [A. L J. R 
e 
Crvi. Jang Bahedur Lal, in reply :—The fact that the decree in the 
1912. previous suit did not in éerms reserve the rights of the prior 


AzJooma Mortgagees does not necessarily defeat those righs. > Vide I. L. 
PADE R. 29 Mad., 84 and Mada W. N. (1912) p. 41, cifed above. 

Inayat- . 
ULLAH. 


Bag, J. ~ Raro J:—lt appears that one Ram Phal Man Ttwari 
executed a deed of mortgage in favour of Guptar Pande gnd 

e Ajudhia Pande on the 2oth of+Séptember, 1890. Ram Phal 

Man executéd another mortgage subsequently in 1892 in respect 

of the same property in favour of Ram Sarah. In 1897 Ram 

Saran brought a suit on the basis of,the mortgage of 1892 

for the recovery of the mortgage money by sale of the hypothe- 

cated property. The suit was brought against Ram Phal Man 


The judgment of the Court was delivered by 


mortgagor and against, Ajudhia Pande and some of the legal 
representatives of Guptar Pande, who had died prior to the ins- 
_tetution offthe suit. Some other subsequent transferees were also 
impleaded in the case’ as defendants. Ram Saran prayed for the 
relicf among others that he should be allowed to redeem the prior 
mortgage of 18go in favour of Guptar Pande and Ajudhia Pande. 
The mortZagor and the prior mortgagees did not defend the suit 
e „Or put in any appeafancein court. The court trying the case of 
Ram Saran framed two issues only which related to the, execution 
and registration of the mortgage dged of 1892 bŷ Ram Phal Man. 
A decree was passed in favour of Ram Saran for the amount of the 
mortgage money, which was to be realised by sale of the hypothe- 
cated property. The decree did not declare any charge of the 
prior mortgage on the property to be sold în execution of the decree 
of R&m: Saran. In txecution of the latter decre@ Inayatullah 
Chagsdhri became the purchaser of the property sold. 


_, On the and of August r910 Ajudhia Pande and the legal re- ` 
. presentatives of Guptar Pande deceased instituted a suit ig the 
court of the Swbordinate Judge of Gorakhpur to recover the mort- 
gage money due on thg mortgage of the and of September 1890. 
The claim was brought against the legal representatives of the 
original mortgagor, [nayatullah Chaudhri, the auction purcha- 
ser and some subsequent transferees. . The claim was resisted-on 
the ground, among others, that it was barred by res judjcata, in 

‘-e  asmuch as the prior mortgazees being defendants jn tite ayit of e 


“io 
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Ram Sarari failed to prove the amount of their deb} in conse- 
quence of which the relief of Ram Saran regarding the redemption 
of the prjor morieai could not be allgwed. 


Thescourt of first Snstance didnot accept this defeace and ` 


decreed the claim. On appeal the learned Additional Judge of 
Gorakhfur accepted*the plea of res judicata and reversed the decree 
of the first court and dismissed the claim of the prior mortgggees. 
The learned judge came tô the conclusion that the plea of res 
judicata barred the claim of the plaintiffs appellants qn the autho- 
rity of the cases :—S?: Gopal v. Pirthi Singh (1), Nathu Krishnama 
v. Annagara (2) and Gopal, Lal v. Banarss Prasad (3). 

The case has been argued before us fully and at some length by 
the learned counsel for both sides and some additional authorities 
have been cited before us. The cases referredto by the learned 
Additional Judge and some other cases on the same point go to 


INIL 
1912, - 
AJODHIA 
PAMDE 
v. 
INAYAT- 
ULLAH. 


e Rafiq, J. 


show that if a prior mortgagee isa defendantin the suit Brought e | 


by the subsequent mortgagee in which the debt of the prior mort- 
gagee i.e., the debt prior to the debt in suit is not mentioned and the 
prior mortgagee omits to set up his claim on his prior mortgage, 
a subsequent suit wold be’ barred under section 11 of tHe Code 
of Civil Procedi: * These cases are no authority for holding that. 
the plea of reg judicata’ applies to tHe present case. In the case 
before us the debt, ofthe prior mortgagee was admitted by Ram 
Saran in his plaint and in fact he offered to redeem that debt. 
There was no occasion for tke prior mortgagees to come to court 
and to bring to its notice. that prior debt. In fact in two cases, 
namely, Srinivasa Rao Saheb v. Jamunabhai Ammal (4) and 
Katchali Mudalt v. Kuppaana Mudali Ke an l ° 

it has been held that under such circumstances the plea of rgs 
judicata does not apply. Weare therefore of opinion that the 


claim of the plaintiffs appellants isnot barred by. section 11 of the® 


Code of Civil Procedure. We ‘acceps the appeal, set aside the 
decree of the lower appellate « court and remand the case to that 
court for determination according to law.* The appellants will © 
get their costs in this,Court. Other costs will follow the event. 
Be K. M- Appeal decreed, cause remanded. 
(1) [1909], L L. R., 24 Al., 439. (8) LL. R., 30 Mad, 850.- 
(8) Pgh R., 81 Oal., 488. (4) [1905] 29L L R., Mad, 84. 
ee (5) 1911 AL W N. [1913] p; aL 


TuDBALL, J. 
Raviq, 4 s 
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e . 
e Pee j 
KALIAN AND OTHERS z 
VETsSus E ed . e 
SADHO LAL AND OTHERS. ° na 


Code of Owl Procedure (Aoi V of 1908), 9. 3E E. 38—Eurtension of Kmo for payment of 
money in a redompivon etait —Stdt m its inception a puit for sale—Plainisff ordered to 
redoom a pror morigage-Ohkange of nature of awt. n . 

In a suit for sale upon a mortgage the plaintiffs were drdered to EA 
certain prior mortgage. They deposited the money but by miscaleulation 
depokited a smaller amount than ghey were required to do. The court gave 
them on extension of time to deposit the deficiency. Held that the eourt was 
justified by Order 84 Rule 8 to extend the time for payment. 

A suit which in its inception was a suit for sale upon a mortgage besame 
a compound suit for sale and redemption as soon as one of the defendamts 
claimed to be a prier mortgagee and demanded redemption, 


Exscution First APPEL from an order of Baby Shekhar 
„Nath Banerji, Second Additional Subordinate Judge of ers 

Thé@ facts are fully set forth in the io iat a 

The decree-hotders appealed 

, Sarat Chandra Chaudhri "(with him Sarsh Chagdra Banerji) 


for the appellants. . ° 

The plaintiffs having failed to deposit the whele money with- 
in the time fixed by the decree their’ stit stood dismissed. Sec- 
tion 148 of the Code of Civil Proceduse could not be called in aid 
asthe court had nq, power to extend the time fixed in the decree 


‘ for the deposit 8f the whole amount of mortgage money. 
© 


Hot Singh v. Trka Bam [1919] L L. R., 84 AI., 888. x 
* [TupaLL, J.:—Section 148 of the Code certainly does not. 
apply but the proviso to Qrder 34 Rule 8 would apply Because 
this was a Pompoune ouit involving a sale of the property as 


` well as redemption J’ Í 


In order to determine whether the rule in question would apply 
one has to look to the scope of tbe suit. The rule speak§ of a 
suit for redemption pure and simple, whereas the present sujt was 
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i . ` 
one for salé: The nature of a suit depends upon the rglief asked 
and redemption was not the relief sought in this case, There- 
fore the pule would ‘not apply. Evert assuming that the rule 
applied, the court Was,not entitled to extend the time because 
no good * cause was shown for such extension. The decree 
providedethat the mqney was to be deposited to the credit of 
defendafts 17, 19, 20 and 2r. But the respondents deposited 
the money to the credit of defendant 17 and one Bidhi Chand 
who at the date of thesuit possested no interest in the property. 
The deposit thereforeswas made in contravention of “the express 
terms of the decree. The principle of the following case applies 
to the present case 98 showing that such a deposit is not valid. 
Debendra Mohan v. Rani Sona Kunwar [1904] L L. R., 26 AIL, 291. 
Gokul Parshad (with him Sundar Lal) for the respondents. 


„No appeal lay from an order of the lower court granting an 


extension of time. Order 43 Rule 1, Clause (6 o) gives a right of œ x 


appeal from an order refusing to exfend the time for the payment 
of mortgage tnoney. The latter order being expressly provided 
for as ,appealable, an order like the one now in question < cannot 
form the subjeat matjer of an appeal, under the provisions s of the 
Code. The mistake in the deposit was a bond fide one because 
in the decree it was provided that the. money should be deposited 
to the credit of defendant 17 and Bidhi Chand. The respondents 
were misled by tkaf provision in the decree. 


Sarat Chandra Chhadhriin reply. 


The order passed in the present case is a decree. 
e ` e 


Bahima v. Nopal Has [1892] L B.B., 14 AlL, §20. s 


According to the appellants’ contention the court below hat? 


no jurisdiction to extend the time and consequently this Court can 
déal with the matter in the exercise of its revisional jurisdiction. 


The judgment of the Court was delivered by 


Tuppatt, J.—This appeal arises out of the following circume 
stances. The respondents to this appeal brought a suit for sale on 
the basts of a mortgage. They impleaded certain persons as subse- 
quent transferees. It-appears that there were three prior mort- 
gages, one ifg favour of Bidhi Chand and two in favour of Kalian. 

. è : 
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i) 
Bidhi Chagd sold his rights to Kalian and the other three appel-- 
lants before us. Atthe frial of the suit these four persons thought 
it fit to stand upon their® rights as prior mortgagees and claimed 
that the plaintiffs shquld red eetii them beforé they sold the mort-_ 
gaged property. The result of this wasa compoundedécree i In 
favour of the plaintiffs to the following effeog, The courg ordered 
theoriginal mortgagors to pay up the plaintiffs’ debt within three 
monfhs. It then ordered that af they failed so to pay, the’ plain- 
tiffs should PY within afurther period of one month to the pre- ° 
sent appellants the sums due on the three prior mortgages, and 
conditional: upon their so doing the decree gave the plaintiffs 
power to consolidate the amounts due on all the mortgages and to 
put`the] property to sale for the fut] amount. It went on to say that 
if the plaintiffs failed to pay off the amounts due on the prior mort- 
gages within the time allowed, the suit should stand dismissed. 
The orginal mortgagors failed to pay the money within the time 
allowed. Therefore the plaintiffs within a further time of one 
month deposited Rs. 31690-00 stating4n their application deposit- 
ing the money that the amount is due 4 Bidhi Chand and Kalian. 
The money was really payable to Kalian and the otherthree 
appellants, who had acquired the rights of Bidhf Chand. The 
sum which ought to haveebeen deposited by the decree-holders 
really amounted to something over Rs, 4,00040-0. There kad been 
an error in calculation and theréfore after the piod of one month 
Kalan and his co-appellants put in a petition of objection in 
which they pointed out that the amourft deposited was not the full 
amount and therefore the plaintiffs’ ctaim under the terms of the 
decree should be dymissed. They made no mention of the error 
in entering Bidhi Chand’s fade in the application. The decree- 
holders in reply pleaded that the deficiency in deposit was due.to 
emis-calculation. -They also pointed out the error in entering 
Bidhi Chand’s name and asked for further extension oftime to 
make gdod“the deficiency. The court plowed the application. 
Hence the present apfeal. 


e 
The argument of the appellants is that the court had no power. 
whatever to extend the tias, that section 148 of the Code o 
Civil Procedure does not cover the case in which a time is fixed 
by the decree for the doing of some act mentioned inSthe decree, 
. e, 
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and that Order 34 Rule 8 would not cover the case asthe suit was Orm. 
not one for redemption. On behalf of the respondentsit is con- ° 19132, 
tended „that the order being an ordes extending time, no appeal | Rana 
whatsoever lies, as Order 43, Rule x, Claus? o only grants appeals ° 
when tht court refuses to extend time. The reply to this is two fold, =S 
first that the order ranting tine is a decree within the meaning | 
of sectfon 47 of the Code, and ‘secondly, that even if it bg not a 
decree, the order passed is witheut jurisdiction and the court has ` 
power toset it aside in, revision. ‘In oar opinion theorder passed 
by the lower court «vas with jurisdiction and was justified by 
Order 34, Rule 8. It is true that in its inception the suit was not 

a suit for redemption. It was asuit for sale, but directly the pre- 
sent appellants determined to ‘stand upon their prior rights and 
demanded redemption, the suit became a compound suit and asa 
matter of fact the decree was both for sale and redemption, and 
se far as the decree between the present parties is concerħed it # e 
clearly and simply a decree for sedgmption. *In our opinion th> 
proviso to Rule 8 of Order34, clearly applies and the lower court 
had power to pass the order. So far as the merits of the case are 
conctrned we think the order of the court below is corre@t. The 
objection taken by*the present appellant wase simply as to the -" 
amount and the court below was gatisfied that there was a bona j 

fide mistake’ in calculation. As to the entry of Bidhi Chanti’s 

name the error was pointed out by the plaintiffs themselves. The 

lower court’s ofder has done, material justice. We see no reason 

to interfere and dismiss iS appeal with costs. 


2 © Appeal dismissed. 
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SABTA PRASAD AND ANOTHER . 
€ versus ae % j ° 
é DHARAM KIRTI SARAN AND OTHERS.“ 


° Aword—validsiy of— Unnooessar y party notgorning tn tho reforence— Decree m accordanos 


tath the Acar Appeal—Prachoo— Hands Law—Pofation—enit for— Hinds widow 
in posscaaonin Lou of mamtenarce—not a necessary park. no 


A Hindu widow in possession of propertydn lieu of maintenance is not a 
necessary party to a sult for partition instituted by the male members of the 
family. Where therefore a suit for” partition, in which such a widow is a 
defendant, is referred to arbitration without the widow joining in the 
reference the award is a valid and legal award and no appeal lies from a 

` decree e passed in accordance therewith. 
~ Tinet APPEAL from a decree of S. R. Daniels Esq., District 
Judge of Moradabad. e ; l 
° . s s 
Suit for partition. The facts appear from the judgment. , 


The fhatter was referred to arbitratfon. The arbitrator pave 
an award in accordance with which a decree Was prepared. 


P E. O’Conor and Ghulam Mujtaba for the appellants. 


4. H. C. Hamilton, Madan Mohan Malavtya, Jogendra Nath 
Chaudri, Satya Chandra Mukerji, Girdhars Lal fl garwala, Benode 
Behari and Rania Kant Malaviya forethe respondents, 

- The judgment of the Court was delivered by 


Bangril, J. — Ths and the connected appeal Ng. 20 of 1911 
arse out of two suits brought” for partition of certain property 
which originally belonged to Sahu Radha Kishen, i 

The plaintiffs to the two suits are the descendants of Sahu 
Ganga Sahai and Sahu Gokal Prasad, two of the sons oP Sahu 
Radha Kishen. One Musammat Janki v was made a defendant to 
the suit: She isthe widow of Sahu Shiam Saran one of the sons 
of Sahu Ganga Sahai. All the parties to the two suits referred 


_ their disputes to arbitration, save and except Musantmat Janki 


who did not AA in the submission. A decree was made by the 
* No. 264 of 1910. . 


° | oe gf 
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arbitratér, who was the subordinate Judge in whose court the Crvi. 
suits were filed, and who was appeinted arbitrator not only, 191 
with the consent of the parties but alło with the sanction of the BABTA 
Government. Deéreeg have Been passede i in both the suits ine PSA#4? 
accordance with the award, and it is against these decreeg that diy ai ee 
the twp appeals bebore us have been preferred as also the appeal 
No. a of torr in wh'ch Musammat Janki is the appellant. - The” 
decrée haying been made im accordance with the award, a preli- o 
minary objection has been taken on behalf of the respondents > 
that no appeal lies, If the award is legally valid, the decree being 
in accordafhce with the award no appeal can be preferred from 
the decree and the objection must prevail. We have therefore to 
determine whether the award if a legally valid award. 


o Baer, J. 


Mr. O’Conor, who appears for the appellants, challenges the 
validity of the award on the sole ground that Musammat Janki 
was not a party to the submission. If Musammat Janki was nof 
a necessary party to the, suit, tħe fact of her not joining in the 
submissior would not in eur opinion affect the validity of the 
awafd, As regard Musammat Janki the allegation of the plaintiff 
was that she was in possession of some village in lieu of 
maintenance. Her statement was also to the same effect, and . ° 
what she claimed was that her right of maintenance should not 
in any way be affected by the partition claimed in the two 
suits. It thus a oPpears that all parties were agreed that she was 

“nota necessary party hayieg regard to the nature ‘of her right. 
Had the case goné to trial no question of her rights could have 
been determined in a partition suit. So that it is manifest that 
she was not asthe partiés themselvas atso practically admitted, a 
necessary party to the suit. The fact that she did not jořnin The 
‘submission did not therefore in our opinion vitiate the award. 
The decree having been passed jn accordance with the award, no o 
appeal lies and these two appeals mutt fail. ee 


We “accordingly dismiss this appeal with two sets of costs, 
one set to be obtained by Parsotam Saran respondent and the 
other by Sghu Dharam Kirti respondent. The objections under 
Order 41 Rule 23 fail and are dismissed with costs. 


4 i appen dismissed. 
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i LOKNATH, AND ANOTHER. : 
1912. v - versus ° Pe . 
Deconba, lix MANORATH RAM, AND anotier.* Ra 
HODHALT J, Adverse possession, tile by—Sudbmerged land, posseamon during time it is ont oMrater— 
oe possession crotterbed otory year. 


_ Plaintiffyyclaimed possessfon of cortein land which was submerged during 
part of à year and was in possession of defendamts during the other part. 
The defendants pleaded adverse Possession. Held, that during the time the 
land was submerged the constructive possésaion was in the rightful owner 

and & title by adverse poascasions sould not be acquired bya trespasser. 
Socralary of State v. Krishnamoni, 20 Cal. 518, applied. - 2 
SECOND APPEAL against the decree of S. Muhammad Ali, Esq. 
District Judge, Banda confirming a decree of L. Achal Behar, 


*Shbordinate Judge. \ 


The plaintiffs were the owners of Mahal Baldeo Pershad and 
the defendants the owners of Mahal Sahadra Bai. The bed of | 
i the riva Ken, which flows through the village in which the 
mahals are situate, was algo partitioned aed. a portion af it 
« No. 4) was allotted to the plaintiffs’ Mahal and another portion 
Na "y was allotted to the defendants’ Mahal. The plaintiffs 
alleged that a portion of the river bed No. §! had beencultivated 
in the dry weather by the defendants and sued ‘them for posses- 
sion and mesne profits. The defendathts pleaņed that the land 
in suit had appeared more than twelvesyears ago and had been 
cultivated ever since by them and that they were in adverse 
proprietary possession. Both the courts below held that the land 
in®suit had appeared more than twelve years ago but that in the -. 
giny season it used to remain submerged in water and that_in ’ 
the dry weather the defendants used always to remain in posses- 
sion and*that therefore the plaintiffs’ claim was barred by defend- 
ants’ adverse possessiog, The plairttifis appealed. 
Peary I al Banerji (with him Damodar Das) fôr the appellants, 


The courts below were wrong in holding that the defendants 


had established the plea of adverse possession because upon the 
4 #85, A, No, 699 of 1919, : 3 
~ p . > ; š 
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finding that land in suit used to remain submerged in water Orvi. 
for three or four months in the year, adverse possession would be e 1912. 


impossiple. Possesion to be. adverge must be continuous and Lorat 
without a break. Pn tþe present case there was an obvious break ° are 
in the continuity for three or four months during every year; Rau. , 
and duging thé peod tħe land remained submerged in water 
constractive possession remained not with the defendants, e tres- 
passers but with the plaintiffs the real owners, The case sdems to 
be completely covered by the dectsion,of the Privy Council. 


Seoretary of Stato v. Keisha Mom Gupta [1902] 29 Cal. 618. 


The view taken by the lower courts was taken in the case of 
Kally Churn Sahu Y» Tho Secretary of State [1881] 6 Cal., 725. : 
Bat that case was expressly over-ruled by their Lordships of 
the Privy Council. 
Benode Behari for the eases 7 Za 


The facts of the present case are materially different from 
that of the Privy Council case relied on by the appellants. In 
this case the land used to-rémain submerged in water for a very 
shortperiod during every year whereas in the reported ease the 
land remaified submerged during the greater part of every year. 


[TupsaLL, J.—But there is no fifference in principle. The 
point if whether thore was or was not a break in the trespasser’s 
possession.] Ve l " 

There was no doubt a þreak in the continuity of possession 
but that was more nominal than real. It would be preposterous 
to hold that possession is discontinuous if by chance the posses- 
scr loses actual’ physi-al possession, far a day’ oftwo owing “to 
some act of nature over which he has absolutely no control. œ 

Peary Lal Banerji was not heard in reply. 


The following judgment was delivered by 2 


TupBaLL, J.—This is a plaintiffs’ Appeal arising out of asuit Tudball, J.° 
for recovery of possession of -land together with mesne profits. 
The plaintiffs’ case was dismissed by the court below on the 
ground of limitation. Their claim was as follows :—The village 
in quéstion has been partitioned into several mahals, of which 
mahal Bakleo Sahai has been allotted to the plaintiffs, and 
e .e . : . 


ONIL. 


1912. 


LOKMATH 
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mahal Sahadra Bai has been allotted to the defendants. These 
two mahals lie side by ajde on the same bankof the river Ken. 
According to the plaintif? the bed of the river was also parti- 


v. tioned and di 
AEE one portion 4! was’ allotted #o their mahal and 


Tudbaht, J. 


another pcrtion $! was allotted to the defendants’ mahal. The 
land in suit is part of the river bed. ° I nate that the glaim is 


* limited to what is described as plots Nos. r—1o0 in the Kanungo’s 


report. The plaintiffs state that these are part and par@el of 
plot .4 and belong to them and the defendants have taken 
possession Within two years prior to the suit and that they are 
entitled 10 possession. The defendants’ case is first of all that 
these plots are not part and parcel of*the plaintiffs’ mahal and, 
secondly that if they are, the defendants have been in adverse 
possession for a period of over twelve years, Neither of the 
courts below came to a clear finding as to whether these ten 
a plots farm part and parcel of the plaintiffs’ mahal. The lower 
court assuming that the plaintiffs had title originally has 
dismissed the suit as I have said above on the question of limita- 
tion. It isan admitted fact that this land. is submerged, every 
year dyring the rains and at the egd of the rains when the 
river falls it is uncovered and melons are grown ort Ħt here and 
there. The lower court has held that whenever this land is 
uncovered the defendants have taken possession of eit agd have 
given the land to tenants for cultivation and hae recovered rent 
from those tenants and it therefore held that? ag this has been 
going on practically since the time*of partition the defendants 
have acquired title by adverse possessign, This finding is attacked 
ingsecond appeal agd reliance is placed on the decision of their 
Lordships of “the Privy Council, in Secretary of State for 
India v. Krishna Mont Guptaii1), The portion of the judgment 
*on which reliance is placed is to be found at page 534. It will 
be seen that the case of Kally Churn Sahoo, v. The Sgretary 
of State, Yas quoted before their Lordships and was very 
specifically over-ruled® as being b#d law. The only difference 
between the present case and the case that® was befgre their 
Lordships is that in one the land ‘is submierged every year for 
three or three and half months dusing the rainy season, whereas 


-(1) [1908] 29 Cal., 518, t 
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in the qther the land “was submerged for several yearn A refer- 
ence to the case of Kally Churn Sahoo shows that Sir RICHARD 
GARTH G J. held therein that when a frespasser has taken pos- 
session, such possessfon would ‘continue unwl the true owner has 
taken possession and he cannot be held to be disturbed when 
the land, becamt sulgmerged. On page 739 of I. L. R. 6 Calcutta 


the judgment runs as follows: — . 


“ Bat thelr contention is that if the Government were in faot wrong doors 
whilst they remained in possession from 1806 till 1869 no presumption ought to be 
made in favour of their possession continuing after the land became dfluviated as 
if they had been $ho rightful ownera. But it seems to me very difficult to aot 
upon that prinsiple. If the Goyernment had merely committed a casual aot 
of trespass that would not have had the effect of permanently disturbing or dis- 
continuing the plaintiff's possession. Brft if what they did amounted to putting 
the plaintiffs, the true owners, out of p ossesuion and they kept possession them- 
solves under a claim of right for so long a period as four or five years I see no 
reason why the fact of the land beeoming diluviated should be considered as 


putting an end to their possession. If this wore the law, it would havea mbsi impome 


tant effect upon mary tsiles in Boxgal, which aro fondech upon adverse possesston, 
because we all know chat large traets of land gre always more or less covered with 
water during the rainy season ; ar if tho fact of ther becoming thus covered sath 
water had the offoct of putting an end to the possession of any porson other than tho true 
owner and of restoring the true ownel to possession during tho time that tho Pubsersion 
contaued n would causo a tory material “‘ change in the law ot bywtation.”” 


In Secretary of State for India vw Krishnamont Gupta their 
Lordships distinctly state that they can not agree with this view. 
They say “On the contrary they think that on the dispossession 
of the governmeht by the ‘vis major of the floods, the constructive 
possession of the ldad was (if any where) in the true owner. 
Further on they remarked. ° 


‘‘Dispossession by ss malor, has the same effect as voluntary abandonmftnt 
and they are of opinion that the case of Kalif ORurn Sahoo v. The Seorctary of Stqjo 
was wrongly desided and ought to be over-ruled.”’ 

Applying this principle to the present case it is quite clear, ® 
assumimg that title was originally in the plaintiffs, that the 
defendants have not held continuous possession for a period of 
over twelve years, Every year*their posses§ion was disturbed by 
the flood and in th® period of time during which the land has been 
submeyged the constriictive-possession was {if any where) in the 
true owner. Even so in the Year prior to the suit during the 

é (2) [1881] 6 CaL, 725. 
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rainy season when the land was covered with water the plain- 
1913. tiffs must be considered to have been in possession on the 
LOKKATH assumption that the title was in them. It sedis quite clear that 
Maxonarn An the circumstances hke the present it weuld be impossible for 
Rat, a tr&spass®r to acquire title because it yould be difficulf for him 
Tudball, J. to hold possession durimg such periods of subiersion. It therefore 
* seems to me that the deciee of the court below is erronédus, In 
order*to decide the case Properly Lb must have a finding. from 

e * the lower appellate court ọn tht following issue :— 


~ Is the land in dispute, plots Nos. 1-10 in she kanungo’s report 
situate within the boundaries of the plaintiffs’ mahal ? 
The parties may give furtheg evidence on* this issue and on 
receipt of the finding ten days will be allowed for objection$, 


A.C. AL Issue remitted, 
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R DEBI DAYAL AND oTHERS Czoma, 
e ° p 1919. 
Z versus uo” aos 
e : g December, 5, 
e KING-EMPEROR.* ' 7, 9 peek 
i M TYDBALL, J 
Holdence—retracted oomfassion—so:no Gooused not presem when coafession made— bd 
corroboration of approver’s evlenos. 7° 
* Cartain aecused persons made confessions which led to the arrest of eertain 
other persons. The confessions were subsoquently retracted but were corro- 
borated by the evidence of the approver. . 
e 
Mold that the retracted confessions taken behjnd the baek ofthe socused 
who had no opportunity of cross-examining the persons who made them 
were not sufficient corroboration of the approver’s ovidenco and no convietion 
should be based on them. ’ 
. 7 woe 
CRIMINAL APPEAL from an order of E? C. Allen, Esq., Sessions : 
Judge of Mainpuri. . ° 
E. A. Howurd for the appellants, 
R? Malcomson (Assistant Government Advocate) fôr the, 
Crown. i . ; i 


The following judg sment was delivered by 


TupsaLe J.: she fifteen appetlants, Debi Dayal and others yaa, J. 
have been convieted of dacoity under section 397 of the Indian 
Penal Code and havg been sentenced to ten year’s rigorous impri- 
sonment each together witha fine of Rs. roo each or in default to 
undergo one year’s further rigorous imprisonment. The fact of 
dacoity is beyond all doubt. On the «sth of Junelast a money 
lender in Kuberpur, named Nagarjit was attacked by some twenty” 
or thirty men at about midnight. He was sleeping outside as e 
also wag his son Ram Charan, another son was sleeping on the ° 
roof and the other members were sleeping inside. Nafarfit was 
aroused and found himself surréunded dy agumber of men. He 
was beaten and one of his arms was broken and he was seized by 
the dacoits. Some of fhem climbed up a tree and from there on 
to the roof and opened the door from inside. Nagarjit was taken 
inside, was Dranded on the face and was made to disclose the 

; * Or, A. No. 715 of 1919, 


. [iq 2] 


othe fiv® men were arrested and finally all five of them made state-. 
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money and’ ornaments. His wife was beaten. His son Ram 
Charan was sleeping on ‘aecart. He was struck with a Jathi and 
he hid himself beneath his tart. Some of the dacoits had fire- 


arms, which they fired off from time to tite. The looting of the > 


house took about an hour or an hour and a half, and then Nagar- 
. jit was taken out of the house and further 41l- treated find the 
dacoits decamped. The matter was reported the same night and 
inquiry started the next day. A list ôf the property was given by 
Nagarjit. e Qn the 30th of*June the police officer received certain 
information which led him to the village of Jaéli where he searehed 
the houses of certain persons. Behari Singh, the approver Khush- 
hal, Gaoga Din, Gajju and Baz Singh were five residents of the 
village, who were absent from their homes on that date. On the 
5th of July the police received information that these five men 
had returned and the Sub-Inspector at once went to the village. 


ments. In one case*the sfatergent led to the recovery of part of 
the stolen property from the*possessigh of one Pohap Singh. In 
the other cases each man handed over to the police certairt items 
of proferty all of which have been identified by Nagarjit? On 
the 6th of July these persons were placed béfore a "Magistrate. 
Each made a confession irtplicating himself and his other four 
companions and other persons in the commission of the facoity. 
These statements led to the arrest of the other accused and on 
the 13th of July Nagarjit and his son Ram Char&én were taken to 
the district jail where the accused persons mied with other under- 
trial prisoners were shown to them to see if they could pick out 
tHe dacoits. Nggasiit with some hesitation picked out Sheo Dayal. 
tle also picked out another man, who had nothing to do with this 
dacoity and stated that he suspected him. His son Ram Charan 


i picked out Sheo Dayal, Baz Singh, Buddhu and Pirthi four of the 


present agcused identifying them as four of the dacoits.® There 
was a person named by the approver Behari as the son of Daryai 
as having taken part in the dacoity. Behari Singh pointed out 
the accused Dharma as the man whom he had mentioned as the 
son of Daryai. At the magesterial inquiry Behati Singh was 


given a conditional pardon and was examined as a witness, Baz. 


Singh, Khbushhaf, Ganga Din and Gajju retracted theigtonfessions. 
. i ° e Fy e 


A 
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The guelia in the case of each of the appellants is whether or 
not there is sufficient evidence on the record to prove his parti- e 1912 


cipation in the dacdity. 3 . Dust DAYAL 


In the case of phe ofher eight appellants however the appro- “Kote Rare 
ver’s evidence stands uncprroborated unless we may say that the PoR 
four refracted “confessions afford corroboration. It is true that Twdball, J 
those jetiacted confessions may be taken into consideration aghinst ° 
those four men and their cosaceused. But they stand on a very 
much lower level than the approver 's evidence. The Jatter was 
taken in the presence of the accused and stood the test of a long 
cross-examination. The retracted confessions were taken behind 
the accuseds’ backs and they had no opportunity whatever of 
croas-examining the persons who made them and though they 
may be evidence in the strict sense of the word, they do not 
constitute corroboration of a high value, and without corrobbra- 
tton the approver’s evidence is not sufficient basis for cofivictiowme 
in the present case. Except under “special circumstances it 
would be dangerous in thigcountry to convict on the approver’s 
evidence supported only by retracted confessions of co-accused 

' persons. , At least it does’ not satisfy me that it proves*beyond 
doubt the guilt of Bachchu, Dharma, Nijju, Bidhi, Debi Dayal, A 
Raghuber Dayal, Parshadi and Dwatka. I, therefore, admit their 
appeals, set aside their convictions and sentences and direct that 
they be released. e As regards the appellants Baz Singh, Buddhu, 

Sheo Dayal, Pirthi, Khushhal, Ganga Din and Gajju I uphold the 
convictions and A R ead dismiss their appeals. 


Appeal of some alowed 
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Ciya l BHAGWATI PRASAD : 
1912. s e S 
n versus e e 
December, 10 n oe 
eae e =. BHAGWATI PRASAD anD otuers.® è 


BAQ. © Hindu Lau—Joint fawnly—Partice— Minor not party ropreeented— mors interest 
identical Rh tho managing “and other xombers Efect of deerco—Land Rere- 
muo Act (IIT of 1901) $s. 111, 119, 288k—8ut! to soi abide partitiqn procectkstys noi 
matniainable.. 

A partition fairly and honestly obtained against TEET members of 
a Hindu family is binding on the minor members even though no guardian is 
formally appointed by court. Where tnerefore all the members of the plain- 
tifs famiy inelnding the plaintiff who was a minor were made parties to a 
partition proceeding beforo a Revenue Court but no guardian was formally 

— appointed by the court and it appeared that tho interest of the minor wis 
identical with that of the other embers, no fraud was practiced and the 
interest of the minor did not suffer in earrying ont the partition, held that the 
minor was bound by the partition prooced{ngs. . 

Agult to set aside partition proscedjngs is not a suit in ewhich 

a question of proprietary title is raisod and does not fall wibhia -sections 111 

° and 113 of the Laid Revenue Act. Beetion- 238% of the Act bars such a sult. 
e 

„SECOND APPEAL from a decree of F. D. Simpson Esq.. Dis- 

trict Judge of Gorakhpur, reversing a decree of Munshi. Harban- 


dhan Lal, Additional Subordinate Judge. š 
Suit for a declaration that the plathtiff Was not bound by 
certain partition proceedings. The fects are fully set forth in 

the judgment. Shqrtly they were as follows :— 
e The proceedings were instifuted by the defendants against the 
‘plaintiff and other members of his family. The plaintiff was a 
“minor when those proceedings were instituted. No guardian was 
formally appointed to repsesent the plaintiff but the major*mem- 
bers of the family acting for themselves and the plaintiff arrived 
at an arrangement with the opposite party in accordance with . 
which the proceedings were carried out. The’ plaintiff brought 
this suit to set aside these proceedings. g ° 

The court of first instance decreed tbe suit but the lower 


appellate court reversed the decree. $ 3 
i #8. A, No, 626 of 1911, er S 
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Plaintiff appealed. 
Tej Bahadur Sapru for the appellant. 


Thete was no formal appointment of guardian for the appel- e Prasan 


_lant in, the partition proceedings. Therefore the appellant 
cannot be heldbousd by fhe partition carried out by the Revenue 


court.e The minor might have been a member of joint Hindu e 


famil¥ the managing member of which was made a party to the 
proceeding but that did ‘not mate an express provision of the 
law, namely that a minor must be represented bẹ a formally 
appointed guardian in order to bind him, unnecessary and 


superfluous. 


Ag regards the question of the Civil Courts authority to 
question a partition carried out by a Revenue court, it should be 
noted that what was challenged in this case was not the validity 
of the partition proceedings of the Revenue court but tHe modes 
of distribution of the mahals which involved’a question of pro- 
prietary title and as such was maintdinable in a Civil Court. 


Sunder Lal (with whom E. A. Howard) for the respondents. 


There may have been some irregularity in not appointing a 
guardian to the minor in the Reverye court during the course of 
the partitioneproceedings but there are several circumstances jn 
the present case which bind the minor, inspite of that technical 
defect. The mingr Was a member of a joint Hindu family all the 
members of which, pincluding the plaintiff appellant, were made 
parties to the partition progeed ings: 


The interest of the minor was identical with that of the otlfer 
members, no fraud was practised hor was there even any alle 
gation of it by the plaintiff and the interest of the minor did not 


in any way suffer in carrying out the partition. Under these cir- ° 


cumstawces there is no doubt that the mjnor was boupd PY the 
partition proceedings. Moreover a suit to set aside a partition 
proceeding is not a suit in which a question of proprietary title 
is raised and does not fall under the provisions of either section 
41 or section*112.0f the Land Revenue Act and therefore section 
233 kof that Act will bar such a suit. 

Tej Balgdur Sapru was heard in reply. 


e 
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Civiu. The judgment of the court was delivered by f 
1912, 8 Tuppa J.:—The facts out of which this appeal has arisen are 
BraewaTl as follows :— ° . ° 
Prasan ° 
v. -The plaintif Bhagwati Prasad together ie his half brothers 
BHAGWATI 


PRASAD. Jokhu and Lachman and his uncles Untrao apd Ram Nath and 
Tb, J. «the widow of his deceased uncle Nandan constituted P joint 
Hindw family. The family owned a share in mauza Debaria 

e ¢ Buzurg. = 


The defefdants first party Bhagwati Prasad No. II minor &c., 
were also co-sharers and so also were the defendantsethird party. 
These three groups of co-sharers cultivated their separate sir 
lands. The defendants second party are the plaintiffs, half brothers 


and uncles and aunt, 


The first set of defendants applied to the Collector under the 
Jand Revenue Act for partition of their share into a separate 


` mahal. . 
; e 


The plaintiff was then 2% minor énd as the names of all the 
members of the family were recorded in the khewat, hia name 
was alf@ recorded therein under the ‘guardianship of his* half 
brother Lachman.. There was no objection to the partition nor 
it ig denied even now thatthe parties to the partition were not 


the owners in possession of their recorded snares: ° 


In the wajib-ul-arz there was sepeonded the express wish of the 
then co-sharers that at the time of partjtion if it Occurred in the 
future, the various co-sharers should be maintained in possession 
of the various lands which they then held. This is also in accord- 
anĉe with the pgovition of the Land Revenue Act and it is a rule 
regularly followed in all partitions unless it is not possible to 
divide the mahal fairly and justly between the co-sharers, in 
“which case the rule has perforce to be broken. Provision i is made 
for this yn tke Act. In theepartition proceeding there was an entry 
to the effect that the rule was to bę followed. 


But apparently the defendants first party and the plaintiffs 
brothers and uncles came to an agreement out of court and 
threw their sir lands into the hotch pot and the whole mahal was 
divided into shares. Fraud, collusion and dishonesty were alleged 
by ine plaintiff'in the present suit. against both his own eons 


2. 
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and the first set of defendants, but he has utterly faile’l to prove ne 
these allegations and the courts below have held against him on ° 1912. 
this poiat and if is not now put forward. It may therefore be Biriewiti 
taken for granted that che partition was justly and fairly carried Prstan 
out and^t was completeg and sanctioned by the Collector on Baa warr 
30th September 1908. The plaintiff at that time though a n 
minor Was not far from his majority, for he instituted the present Tudal, J. 
suit on 27th May 1g1o a# being major and of full age. He | a 
attained his majority in fact on Novamber 25th 190§ (vide his 
plaint). are 

In the course of the partition many l plots of land which he 
and his family cultivated as sir, ` were placed in the mahal of the 
first defendants. 


In the course of the partition case the Revenue Court omitted - 
to make any formal appointment of a guardian ad litem for the 
present plaintiff, = 


The application for parition "was fade on 19th February 
1908. i 

On and Aprila petition was filed by the plaintiff's brothers 
and uncleseto the effect that they had no objection. It was not 
signed by Lachman but by Jokhu on his behalf and the plainuf's + ° 


name was omitted. - : 


On and July 8 the agreement mentioned above was written 
and it was filedon 3rd July 1908 and with it a mukhtar namah 
signed with Lachm4n’s nfme. Plaintiff's name was entered in 
this application (or agreement). 


Jokhu again appears to have signed for Lachman, ° 


Oa the same day Jokhu filed an application that the plainteff 
was a co-sharer and his share should be entered in Lachman’s: 
patti. His name was then entered in all papers from which it 
had béen omitted. After the partitior lots had beem drawn up ” ; 
the family apparently conclyded that it was a mistake not to : 
retain their sir plots in their own shares, Accordingly Umrao 
and Ramnath the two uncles and Jokhu filed a petition of objec- 
tion en 318 August 1908, This was disallowed. 


Thereupon Lachman and others appealed to the Commis- 
sioner andghis was also disallowed. The partition was completed, 
° a 7 ` 


CIVIL, 
1912, 
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The preSent suit was brought by the plaintiff alleging 


(t) Fraud and dishonesty on the part of his own brothers and 


BHAWATI » uncles with intent to min his intefests. ° Š 
Prasan ° 


Baie 
PRASAD 


Tudball, J ` 


(3) That though Lachman was PODA eda as a guardian 
ad litem the court did not formally appoint him. é 


(3). That he was unfit to Act as guardian and not entifled to 


the post as minor’s mother was „alwer 
e 


(4) That he did not as à matter of factelook after the minor's 


interests. ° ° 


(5) That the Revenue Court did not grant any sanction to 


' the agreément in regard to thg mode of partition of the lands 


and that the said partition had been detrimental to the mfnor’s 
interests, é 


On ghese allegations he asked for a declaration that the 
Partition was unlawful and void and that defendants first party 
had no right or share in the fyè anna four pie share of the family 
and those plots of land which had been the sir and khwdkashi 
of plaintif s family and which had been allotted to them 
(the defendants). In the alternative he asked to be put into 
possession of those specific plots. The court of first instance 
held that the plaintiff was entitled to maintain the sait ingespect 
only to his own share and granted a declaration that the partition 
was not binding on him and that the defendants ferst party were 
not entitled to the possession of the plots (of sir and khudkasht) 
in dispute belonging to the plaintiffs share. It was futher 
decJared that the decree did not affect the rights of the defend- 
ants first party*regarding #o much of the lands in dispute as 
appertained to the share of the defendant second party. 


* This decree clearly was one which if it- were to have any 
effect would really upset the whole partition, It did no? even 
make the plaintiff restore to the other party those lands which 
he received in lieu of his sir and khudkasht plots in dispute. 


On appeal the District Judge dismissed the suit in toto. He 
was of opinion that the managing members of the joint family 
were parties to the partition and as there was no fraud or 
collusion proved all members of the family were bound by i it band. 


s ' 
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could not go behind it and that the present suit wag one brought ONL. 
at their instigation to get behind the pattition and to attain the e 1912, 
object which they failed to attgin in the Revenue Court by their pragwant 
objections and appeal. e z PRAAD 
The plaintiff appeals.e In the beginning we have to point Peser ae! 
: é : peas 
out . o Tudbatl, J. 


(1), That no fraud has becn established. Š 


(a) That it has nowhere been $hown that the partition has 
been made to the defriment of the plaintiff or that Be has not 
received hisdair shate of the parent mahal. 


(3) That his objection to it is directed not to a question of 
proprietary title but merely to the mode in which the lands have 
been distributed. 


(4) That the Revenue Court is not in any way Subordinate 
tø the Civil Court in respect to the mode of distribution ®f thee 


r 


land. The suit must fail. í > 


Firstly séction 233 clause (k) of the Land Revenue Act clearly 
states that no person shall institute any suit or other proceeding 
in the Civil,Gourt with respect to the partition of mahals ^ except 
as provided in sectiond 111 and 112 of the Act.” The present suit 
does not fall under ather of these two latter sections. Of courge 
a person who was no party tœ a partition proceeding in the 
Revenue Court ¿culd hardly be held to be bound by such a 
partition but the Civil Court while giving him relief in such a 
case could not go behind the partition and redistribute the land. 
It would have to take the new mahals as they were and give 
the plaintiff adequate relief. ya ” 

The plaintiff's case is that by reason of the omission of the 
Revenue Court to formally appoint a guardian he was really no 
party t® the partition and that even if this formal defect be not 
fatal to the partition, his brother Lachman was unfit for the post 
and did not look after his interests and ought not to have been 
appointed in the presence of the plaintiff's mother. 


But whatever might otherwise have been the result of the 
Revenue Court's irregularity, there .is in the present case a 
circumstan@e which is fataltto the plaintiff's case, His family 
e a é 
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was a joint family ie, one legal entity and it was duly repre- 
sented by the adult male members. The whole body of adult 
members was made a party to the proceeding. | Their interests 
and the minor's intesests were one and. the same, ‘There was 
no fraud and nothing has been put Belore the court to skow that 
the interests of the family or the minor ‘have da any way guffered. 


There has, therefore, been a partition fairly carried out Between 
the family on one side and the, other defendants on the “other, 
The minor was duly represented eithey by Lachman or the 
managing member or members of the family. In regard to 
Lachman the plaintiff in his evidence stated “ Lachman was 
master and did all my business after my father’s death.” We 
are therefore of opinion that’ even though no guardian was 
formally appointed for the plaintiff in the Revenue Court, he 
was duly represented and a partition fairly and honestly ob- 


“tained Against the managing members of the family is binditg 


on him. ase $ 

We would note here that we alléwed the plaintiff an oppor- 
tunity pf taking the matter of the partition on review to the 
Board of Revenue, the highest court of appeal and revision on 
the Revenue side 50 that any injustice might, if it existed, be set 
right. The Board has rejected his application and nothing has 
been shown‘to us which goes to prove that me partition was 
other than just and equitable. e 


lä the circumstances, therefore, w we held that the suit was 
propedy dismissed. We dismiss the 2ppeal with costa. 
a Appeal dismissed. 


e 
"A. C. af o 
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SATYA SHANKER GHOSHAL AND OTHERS 
e  VErsis 


e "MatIARAJ NARAIN SHEOPURI.® 


Aswution of docrea— Deeres appealed againsi—Hxrecukon Couri has no power to stay 
Excoution— Possession giron We ezio cannot be restored by the exoouting Covert | 
—Jurisdiotion. as Oo 2 

A deeree holder ebtained a deeree for possession of iimoveabió property 
and mesÅe profits, applied for execution on 11th April 1912 and the Court 
Amin put him in posseasion of it and attached the judgment-debtor’s move- 
able property of 28rd April 1912, The judgment-debtor appealed on 20th 
April 1912 but did not apply for stay of execution. He however, made on 
45th April 1912, an appHeation to the executing court for release of the 
moveable property and restoration of possession and the court ordered 
accordingly. Held, that the executing eourt had no power to stay execution 
after an appeal had been filed and had also no power to dispossess £m 
desree-holder as the decree had already been executed as far as possession 
of the house was concerned,; the order of that eourt was slira wires and 


Without jurisdiction. 


Subordinate "Judge of Benares. ° 
The factg of the case are as follows :— 


The plaintiffs, who are the appellants in this case, obtained 
‘a decree agaigst’ the defendants for possession of a house and 
for mesne profits ðn January 26th rg1a. In that decree the 
defendants were allowed, one month’s time within which to 
“vacate the premises in OEA The ocre: holders applied for 
execution of their decree for possegsign, for costseand for mesne 
‘profits, on April rz, rgt2 and on April 23, 1912 obtained possés- 


sion of the house through the court amin and got some moveable, 


propegty of the judgment-debtors attached. In the meantime 
the judgment-debtors had filed an appeal against the d¢cree in 
the High Court on April 20, «912 and without applying for an 
order for the stay of execution in that court put in an application 
„on April 24, 1912 inthe court which passed the decree, praying 
for the restoration of possession to them pending the decision of 


the appeal i in the High Court. On April 25, 1912, the subordinate 
TR. F, A, NS 194 of 1912, . 


TUDBALL, J. 
RAFIQ, J. 


First APPEAL from ‘a decree of Babu Srish Chand Basu, 


“u HIGH QURT. : [A. L J. R. 
’ 


Judge ordered restoration of possession to the judgment-. 
debtor and accepted Rs. 2500 as security from them. 


The decree-holders appealed. 
e 


Gmo e H. K. Mukerji (with him J. N. Chaydr? and A. C. Mitra) 


Tudball, J. 


for the appellants. E 


The order.of the lower court is illegal anà without furisdic- 


* tion dn several grounds. An appeal having been filed against 


. the decree, the court which passe@ tħe decree had no power to 


stay executign or restore possession to the,judgment-debtors after 
having once given possession to the decree-holders, The enly 
court where such an application could then be made was the 


appellate court which had seizin of the suit and no other. 
Ohenei Lal v. Anant Ham—[1898] 25 ORL, 898, 


Moreover, there can be an application for stay of execution: 

only where there is something to stay and not where a decree 
as been executed. 

Dharam Singh v. Kishey Singh, 120. L. R. 582. * 

In the present case possegion having been given by the court 

to the decree-holders there was nothing left to be done so far as 

that pagtion of the decree was concerned and the execution court 

had become functus officio. The execution of the decree having 

been completed even the appellate court could not grant a stay 

orger, much less the court whose decree had been appealedagainst. 


Sital Prasad Ghosh (with S. C. Banerji ang*S. N. Sen) -ior the 


respondents. ° 


The lower court may have been technically wrong in 
superseding its own order passed on Previous occasion. But that 
court having takenssecurity from the judgment-debtors this Court 
should not interfere. In any Case justice will surely be done if 
this court simply upsets the order of the court below which ig 

“under appeal without prejudice to the judgment-debtors now 
applying to obtain a stay order from this Court which is seised 
of the matter as the appellate court. í 

The judgment of the court was delivered by 


TvDeaLL, J.—The circumstances out èf which, this appeal 
has arisen are as follows:—The decree-holder on the 26th of 


January 1912 obtained a decree for possession of çerjain house 
é 


~ 


e 
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property together with mesne Sia and costs. Under the decree 
. judgment-debtors were directed to vacate the house Within one 
month, t.e, the judgment- -debtora were allowed one month’s 
grace to%emove they property.» On tħe rth of April 1912 ‘the 
decree-holder applied fo execute the decree. He asked to be 
put in possessiqn of the bouse by ejectment of the judgment- 
debtors because the Tatter had not vacated it. They also asked 


= o 
for attachment and sale of moveable preperty in order to rgcover 


the, costs and mesne profits. °Oa the 20th of April 1912 the 

judgment-debtors filed an appeal against the origingl decree in 

this Court. NoappKcation was made at the time for stay of sale. 

On the 23rd of April r912 the Amin in the court below gave 

possession to the decree-holders and duly ejected the judgment- 

debtos. Moveable property was also attached. On the 24th of 

April 1912 the judgment-debtors filed an application stating 

that they had filed an appeal in the” High Court and had also 

applied to that court for stay of execution (which was inforrect)s 
and they asked the court executing the decree to postpone the 

proceedings.until the order of the High Court was received. On 

the 25th of April they made another application to the court 

below stating that they had filed the appeal, but theedecree- 

holders had în execution dispossessed them and attached their 
property, that they had money readyas security and they asked 

the court to felease he property and restore them to possession. 

The court thereubgn ordered the’money to be deposited in ‘the 
treasury as secufrity, released the moveable property and passed 
an order to the amih to replace the judgment-debtors ın posses- 
sion. Accordingly the decree-holders were dispossessed and the 

judgment. debtors replaced in possession, It js against this ogder 
that the present appeal has been “måde. In thé first place on 

filing an appeal against the original decree if the judgment- 
debtors wished to secure stay of execution they ought to have 
applied at once to this court' for that pprpose. The lower court 

had no longer any power to stay execution after the “appeal had 

been filed in this court. In the next pl&ce the decree having 

been executed in’so far as possession of the house was concerned, 

that portion of the decree could no longer be stayed, it having 

been executed. The utmost that the lowet court could have 

done on the 25th of April was to stay its hands and go no further, 

á ` 
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Civit. It had no power whatsoever to go backward, to drive fhe decree- 
1912. holders out of possession, and replace the judgmerit-debtors in 
possession. ` Its order was clearly passed without Junsdiction 
SHANKAR | and was completely ultra vires. ‘We accept she appeal, “set aside 

v the order of the court below and direct fhat the decree: holders 


Mamanis be at once restored to the posession which will be theirs until 
SHROPURL . the decree is set aside. The appellants will have their, costs in 
Tudban, J. this gourt. ' e 
Pa A. C. M. $ Appeal allowed. 
7 OS gy C8 : á i z 
A e . 
e ; ` 
es E HAR NARAIN 
1913, A ON versus - 
Dooowmber, 18. ~ SHEO | PRASAD.® 
OHAMIER, J. "Limitation Act (LX of 1908) see. 19 Ackworiadgmont—afec of—then made to 
third party.” ; . 


Tg a sale-doed of 1906 the vendors stated that the property sold was held 
by them as mortgagee under a mortgage-deed of llth June 1849. The 
i correct date however, of the mortgage was llth May 1849. The plaintiff in 
a sult for redemption of that fnortgage relied upon the above statement as 
e an acknowledgment under seo. 19 of the Limitagion Act. eld that the 
_Statement relied upon could not bå ruled out merely bSeause the date given 
in it was not correst ; Hald further : that the mere taeġ that the statement 
y in question was not addressed to the persgn entitfed to redeem could not 
` ' affect its admissibility as an acknowledgment and if the balanee on 
- Investigation turned out to be against thé person making tho statement, the 
e scknowledgment yas sufficient, Mam Ram Soth v. Seih Rup Okand, 88 Cal. 
1047 and Dip Mngh v. Gwand dingh, 26 All. 813 followed. Imam AW v. Baijnath 

_ © Ram Bahs, 88 Oal. 618 and Mylapore v. Yookay, 141. A. 168 distinguished. 


~ SECOND APPEAL from a decree of Babu Gokul Prasad Subordi- 
nate Judge of Shahjahanpur, confirming a decree of Pandig Gauri 


Shankar Tewari, Munsif of Sahaswan. 


Suit for redemptitn. The courts below decreed the suit, 
Defendant appealed. ° j 
» Lakshmi Narain and Peary Lal Banerji, for the appellant: 


Gokul Prasad, for the respondent. 
š ; #9, A, No, 766 of 1912, : 


‘ 
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The following judgment was delivered by Sa Orvin, 
Cuamige J.:—The respondent in hisplaint claimed redemp- e 1912 
tion of a mortgage made on May 14th 1849 to secure a sum. of “Har Naram 
Rs, 22-8-0. The respgndent is the purchaser of the right to ° Biro 
redeem from the heirs of: the original mortgagors. The defend- Prasan. 

ant-appellant Purchased the property sought to be redeemed by Chamier, J. 
a deedMdated October 13th 1906 in which his vendors stateďd”that ° 

the property was held by them as s mortgagees under a mortgage 

of June 11th 1849 made to secure the payment of a sum of Rs. 26. ° i 
The courts below have accepted the statement in the deed of 
October 13th 1906 as an acknowledgment within the meaning of 

section 1g of the Limitation Act. They have found that the 

true date of the mortgage was May 11th 1849 and the first point 

taken on-behalf of the appellant is that the statement in the deed 

that the property is subject to a mortgage of June 11th 1849 
cannot be treated as evidence of an acknowledgment-regarding_ 

a mortgage of May 11th 1849. This quegtion arose and was $ 
decided in Dip Singh v. Girand Singh (1). It was held that such 
an acknowledgment should be treated as an acknowledgment 
that at the time.when it was made the mortgage was a subsisting 
mortgage, Witatever its date might be, for there was a clear and 
express acknowledgment that the pegson who made thestatement + ° 
was in, possession of the property as mortgagee. l must.hqld 
therefore that the statement retied upon in the present case 
cannot be ruled out merely because the date of the mortgage 
given in the statemeht is mot correct. The second point taken is 
that the statement in question is not admissible as an acknow- 
ledgment under section 19 of the Limitation Act because it was 
not addressed to the person wha, was entifledeto redeem fhe 
mortgage. The learned Vakil for the appellant relies upon tif 
decision of MacLean c.j. and Muxgers J. in Imam Als v. Baijnath > 
Ram Qahu (2). In that case Muxers J. delivering the judgment, 
of the court relied upon some remarks made by Sir B&rnus PEA- 
cocx in the case of Mylapore v? Yeokay (3h as authority for the 
proposition that the admission contemplated by section 19 is an 
admission of liabilityemade to the plaintiff or toa person through 


whom the plaintiff claimed. Sir Barnes Peacocy referring toa 
(1) [1908] 26 AJL 618. (2) [1906] 88 Cal. 618. 
s (B) [1887] 14 Uel., 801 : 141. A. 168. 
.° P i * 
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statement which was relied upon asan admission says “he does 


not admit that he was liable to be turned out of possession or 
that any one had a right of possession ag against him nor does he 


° make any admission &t all to the plaintiff of to any one through 4 


wham he claims. Under these circumstances the clausesdoes not 
apply.” In that case it was not necessary fr their Lordships to 
decide whether an admission in order to come within section 19 
must be an admission of liability anade to the person entifled to 
the property or right. But, in a later case, Mani Ram Seth v. Seth 
Rup Chand (1), their Lordships had to decide this very question. 
The statement in question in the later case had beef made by a 
defendant in a petition presented by him to the court in a pro- 
ceeding to which the plaintiff w&s no party. i 


° 

Their Lordships after considering the various requisites of a 
valid admission under section 19 of the Limitation Act, say “the 
«acknoWledgment is not addressed to the person entitled but 
according to the explanation, given in section 19, this is not 
necessary, We have therefote the baye question of.whether an 
acknowledgment of liability, if the balance on investipation 
should@urn out to be against the person making the acknowledg- 


ment, is sufficient,” and then their Lordships go on to hold that ~ 


the acknowledgment theré in question was sufficient. This 

dévtision appears to me to conclude the matter. The result there- 
e 

fore is that this appeal fails and is dismissed wgth costs. 


: v ` a I a 2 ad 
(1) [1006] 38 Cal., 1047, 5 ppea tsmiss 


ye 


v- 
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è e ° 
e 
: BABU RAM 
; . ° versus 
Ave JODHA SINGH AND OTHERS.? 7 ° 


Li@tation Act (1X of 1908) art 15 Default th payment of instalmonis— Paver. 


Where a registered bond brovičd that the whole amoupt of the debt 
should become payable in the case of default being made in the payment of 
“the instalment and the plaintiff brought his suit more than six years after 
tho first instalment had become payable, without making any allegation as 
to his waiving the benefit of the provision held that the mere fact that he 
waited so long after the last instalment had fallen duo did not really indi- 
cate waiver as contemplated by art. 75 of the Limitation Aot. 


Civic Revision from an order of Moulvi Muhammad Seraj- 
yddin, Judge, Small Cause Court of Cawnpore. e 


. 


Surendro Nath Sen, for the applicant. ° 

M. L. Agarwala, for the opposite parties. 

The facts of the case appear from the judgment. 
The folowing judgment was delivered by , 


TupBALL J :—This application atises out of a suit brought by 
the plaintiff, "applicant i in the court of Small Causes at Cawnpore 
to recover a pringipal sum of Rs. 200 plus interest at 12 per 
cent per annunfon a bond of the 3rd of October 1903. The bond 
was an instalment bond and the money was payable in four 
equal instalments of Rs. 56 each without interest on the four 
following dates: 29th of April i 13th ef May 1905, 8t? of 
May 1906 and 27th of May 1907. “There is a condition. in the 
bond that if any instalment is not paid on the date, then it wa s 
open to the plaintiff to put on one side the condition of payment. 
by instalment and to recover the whole of the Toney with 
interest at 12 per cent per anoym within the period fixed by the 
bond or the period fixed by the law. The defence to the suit 
was that the bond wag without consideration, and secondly, that 
the suit was barred by time. „The court below has dismissed the 


suit holding that it is barred by tim. Tne article applicable is 
s #Clv. Rev.: No. 98 of 1913. 
7 7 [12 R] . 


QiviL. 


1912, 


Dovomber, 13. 
TULBALL, J. 


“Dedball, J. 


ONIL. 
1913. 


Basu Rat e 


’. 
JODHA 
Srxeu. 


Tudball, J. 
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Article 116 of the Limitation Act, which has to be read in the 


° present instance with Article 75. Article 75 distinctly states 


that where a bond is payable bys instalments, Which provides 
that, if default is made in payment of orfe or more instalments, 
the whole shall become due, then the period of limitation shall 


begin to run when the default is made unteds the payee” waives >» 


the benefit of the provision, and then when a fresh default i is 
made, in respect of which there i$ no such waiver. It is there- 
fore clear that unless thére was a waiver, the plaintiff was 
bound to bring his suit within six years of the date of the farst 
default, namely the 29th of April 1904. Under the terms of the 
bond it was open to the plaintiff to waive his right and to recover 
the money simply by instalments, My attention has been galled 
to several rulings of this court, but it seems to me that there is 
no conflict of opinion. The question is whether there was a 
waiver When one or more of the instalments became due. If 
the present case nô waiver was alleged and the only possible 
evidence of waiver is the bare fact that the plaintiff waited so 
long before he brought the suit, #. e., so long after the last instal- 
ment fell due. There being no allegation of wajyer in the 
plaint, the questfon of waiver seems to have been over 
looked by the parties in the court below. The plaintiff did 
not go into the witness box and no fact is alleged in 
the plaint from which a waiver may be implied. There is 
only the fact that the present suit was net brought till the 
21st of May 1911. I findit impossible to hold that there is ahy 
real indication of ‘waiver in the ease and in the absence of 
ayer the plaistiff*ought to fave brought his suit within six 
years of the agth of April rgo4. The suit ie therefore barred by 
dime and it was rightly dismissed by the court below. The 
application is rejected with costs, 


e ° Application rejected, 
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e ` . e 5. a 
, : ONIL 
e MUZAFFAR HUSAIN 3 —— 
r ; ° 1918, 
i f ° versus ; - January, ‘i 
s „BIBAN. s e TUDBALT, J. 
Prownoal Small Cause Court Act (Ix of 118%) Art, 35 (J)—Swit for damages for egal ° o 
: attachment, ° 


e 
An ekifa and pony belonging to the plaintiff were seized in execution of A 
decree against a third person. She brought a suit for damages for illegal 
attachment. H&d that the sultewas asuit for eompensation for illegal, 
improper or exeessive attachment and was excepted from the cognizance of: 
the Small Cause Court by the provisions of Art 85 j. Act No. IX of 1887. Siam 
Civit Revision from an order of Captain H. W. F. Paterson 


Judge, Small Cause Court of Agra Cantonment, » 
Benode Behari for the applicant. 


The opposite party was not represented. 
o 


The following judgmeht was delivered by 
Tudball, J. 


Tuppart, J.—This is an application in revision against the 
decree of the Small Cause Court of the Agra Cantonments, The 
plaintiffs case was that the defendant had in execution of a decree 
against a thirg person illegally attached her ekka and pony in 
1910 and that it wasreleased on her objection on the 14th of 
January rgtt. She therefore brought this suit for compensation 
for illegal attachment of her property. „The property was 
actually seized and taken fromeher possessior? One defence 
among others was that the suit was not cognizable by court of 
Small Causes. The point was not touched by the judge whoe 
decreegl the suit. The second Schedule of the Provincial Small œ 
Cause Courts Act sets out those suits which are excepfed from 
the cognizance of the Courfs of Small*Causes. Article 35 (j) 
shows that a suit*for compensation for illegal, improper or exces- 
sive distress or attachment is not cognizable by Courts of Small 
Causes, The present suit was clearly for compensation for 


illegal ang i improper attachment of the plaintiff's property. It 
S ; Otv, Rey, No, 108 of 1912, 


i ; 
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Crvn. was not a suit for recovety of moveable property or for recovery 
1918, > of money due to the plaintiff, but simply a suit for compensation 
Muxarrane for improper and illégal attachment, It was’ therefore not cog- 
ie nizable by the court below. I there‘ore allow this application 
= and set aside the decree of the court below. +The *plaint, will be 
Tudball, J. | returned to the plaintiff for presentation to the proper court. As 
the plaintiff is not present, notice must be given to her of this 
e ° order. The record will be returned to the court below and that 
court will return the plaint to the plaintiff or,her pleader. In the 
circumstances of the case I make no order as to costs. 


: Application allowed, 
e 
ORDONAL. RAMA AND OTHERS 
1918. a versus x 
i x o 
Janwary, 7. . KING EMPEROR. 
TUDPALL, J, Penal Code (Aci XLP of 1860) soc. 188 Order foredàng pandas io enter 
raleay promsses cacopt for tracelng—Legalsty of—Summary trial—No evidence 
regorded, E 
The publio havg a right to go to the railway station tor many purposes 
p other than travelling and ay order forbidding persons to enter railway 


premises exoept for travelling purposes is an ilegal order. Where therefore 
certain Pandas who were ordered mot to enter railway, premises except for 
travelling entered those premises ond importuned pilgrims they eould not 
be convicted of offences under sestion 188 Indian Renal ode for disobeying 
orders lawfully promulgated, ` 


When there is nothing on the resord to slow that an order was promulgated 
‘ by a publio servany lawfully empowered to promulgate such an order the 


High Court Would set asideea sonviction based under section 188 I. P. 0, 
© even if the accused were convicted in a summary trial. 


e  CriminAL RaFERENCE made by W. R. G. Moir, Esq., Sessidns 
e Judge of Mirzapur. ° 


Neither party was represented. 


` 


The following judgment was delivered by 


Tadbal, J. TUDBALL, J.— Certain persons have been conyicted by a 
Magistrate of an offence under section 1£8 Indian Penal Code 
and have been sentenced to pay certain fines. The cage has been 
referred to this Court by the Sessions Judge with the fecommeny 

° * Or. Ret. No, 1008 of 1912, i 
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œ 
dation that the convictions and sentences be set aside and the Caluinar, 


fines refunded. „As far as it is possible to do so from the record 1918, 
I gather the facts tbe, more or less as foallows:—Some officer e awa 
or other ehas Sablished 3 an arder forbidding the accused, who are KREMIE 
Pandasgfrom going on the railway station at Bindhachal except ` "0 
for bona fide purposes of travelling The record does not show » Tedball, J. 
by wRom that order was-jasyed and whether he bad power to 
issue it. There is nothing to show that it was issued to the ° 
accused personally, | apparently it was generally proclaimed. 
The record shows that the accused went on to the platform and 
importuned certain pilgrims. The Magistrate has therefore held 
them guilty under’section 188 Indian Penal Code. That section 
runs a3 follows :— 
“ Whoever kmowing that, by an order promulgated by a publie servant, 
lawfully empowered to promulgate such order, he is directed to abstaim from a 
oortain act, or to take certain order with certain property in his possession or ° 
under hi» management, disobeys such directbon, shall, if such disobedianoe causea 
or tends to eause obstruction, anndyance or injury, to any person lawfully em- 
ployed, be punished with simple imprisonment for a term which may extend to 
one month, or with fine which may extend to two hundred rupees, or witheboth.’”’ 
There is héthing on the record to show that any order was 
promulgated by a public servant lawfully empowered to promul- 
gate such order. It, is true that the case was tried summarily 
and in a summary trial the evidence need not be recorded, but 
the record shows that no evidence whatsoever was taken to 
prove the order thfit wał promulgated or to prove that the 
person who issued the order was authorised to issue it. More- 
over if the order be, as described in the openjng clause of the 
judgment, forbidding persons to entér railway quarters except, 
for bona fide purposes of travelling, such an order is far from being 
legal. The public have a right to goto the railway premises ” 
for many other purposes than travelling and orders igrbidding 
persons to enter railway premises except for travelling purposes 
could not legally be issued. It would indetd defeat many other 
purposes for which railways are intended. For this reason the 
order must be set acide. 


° = . 
There are other grounds as pointed out by the leaned sessions 
Judge on Which it is open to this Court to set aside these 
c@nvictiens, but I do not think it necessary to discuss them,: It 
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a : 
Camaimat, js incumbent on the prosecution to prove the necessary ingredients 


1918 which go to constitute an offence. Unless the proof is before the 

Rawa è cturt it can not besaid that the*offence hasbeen established. I 

S therefore set aside the convictions and séntences and direct that 
EMPEROR. the fines if paid be refuned. _e i : 
Tudball, Jv. ; Convictions se aside, š 

e e = 
e . s E 
- 
th y pets. 
. 

wees : BAIJU . 

1913. versus , 
December, 5. : KING-EMPEROR.*® 
TUDBALL, J. Eydence Act (I of 1878) Sco. 114—Presumption—Stolen property fowd in 

. possesmon of the acoused naxi morning —Joint trial—Tkief and rocarer of solon 

property—Legabty of. e 


Where burglary was committed at night and stolen property was found in 
possession of the scoused next morning there was a presumption that he was 
om® of the men who committed the thoft.. 


Observation. JVhere the receiving of stolen property is ‘a totally separate 
? transaction from the burgiaxy in which the property is stolen the trial of the 
reselver of stolen property with the thief would be illegal, 


CrimInaL Revision from ‘an order of G: C. Badhwar Esq., 


Sessions Judge of Shahjahanpur. ° 


E. 4. Howard, for the applicant. i i 


R. Malcomson, (Assistant Government Advocate) for the crown. 

The following judgmeat was delivered by 
Tudball, J, ° TupsaLL, J.—The applicant Baiju was tried for an offence 
* under section $}! of the Indian Penal Code jointly with two other 


z persons Puran and Durjan, who had been charged undey section 
457 of the Indian Penal Code. The facts are briefly as follows : 


The house of Musammat Tulsha was broken into and pro- 
perty stolen during the night. In the moming a report was 
made at the police station. On the same mormirg Puran and 
Durjan were arrested at the railway station with property in 
their possession merely on suspicion. On informatign given by ` 


è Criminal Revision No. 845 of 1912, . z e 
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recorded có-sharer in’respect of the one anna share ‘of which he 
claimed to be the true owner, could nof raise any objection in 
respect thereof,- As to the groves ke allowed the applicants’ 
contention. The objector Jadunandan fal appealed to the 
District Judge who dismissed the appeal with the following 
judgment : :—“ No appeal hes to this court under S. 112 of the 
Land Revenue Act because the appellant is not a recorded’ co- 
sharer.” Jadunandan Lal appsaled to the High Court. 


Jang Bahadur Lal, for the appellant, contended that fadunan- 
dan Lal’s name being entered as a mortgagor in respect of the 
one anna share in the 8 anna patti, he was a recorded co-sharer 
within the meaning.of S. r11 of the Land Revenue Act. He having 
raised a question of proprietary title and the Assistant Collector 
having decided that questioa, an appeal lay to the District Judge 
who ought to have decided it on the merits. 


° Kalindi Prasad, (with him Iswar Saran), for the aeni 
contended that a person must be a r&corded co-sharer in the area 
sought. to be partitioned befére he was entitled to come in as an 
objector within the meaning of S. rrr of the Land Revenue Act. 
In the present fase the applicants wanted a partition of their 7 
anna share inter se and the objector was not a recorded co-sharer 
in respect of apy portion of that 7 anna share. He cited 

* Habb Ullah v. Musagmat Kushimba [1900 8 A. L. J. R., 481; at p. 488. 
. Parbhu Dial y. Muhanfnad Khurshod Als [1906] 8 A. L. J., Notes of cases, p. 
» He further contended that, the mere fact that Jadunandan Lal 
owned a half share in grove*’No. 133 in the 7 anna share could 
not make him a recorded co-sharer ia the said P anna share. ° 


` Jang Bahadur Lal was not heard in reply. 
The following judgment was delivered by 










Grivsin, J.—This appeal arises out, of an application 
partition by the Revenue Court. The appellant Jad 
Lal filed objections. la the application for fartition 
iffs-respondents who are the holders of a seven 
of eight annas in patti, No. t asked for partija 
in the seven anna share inter se.* The obj 
is a recordedgco-sharer in respect of a Q 


: BESS” 


Cva. 
* 1912 
JADUNANDAN 
e LAL 
v. 
Davart Rat. 
E 
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Ovi patti as a’ mortgagor. .His objections: were two-fold, first, in 
1918. ° respect of a one anna share out of the seven annas.held by ‘the 
Ja UKANDAY plaintiffs; which he alleged the plaintiffs Han bought from .one 
Lat Musammat Rup Kali? In respect of this ghare his objection wag 
DAVLATRAL that Musammat Rup Kali as a Hindu widow had ny right to 
Griffin, J. transfer, that he was now the owner of that shafe and, that he 
intended to bring a suit to recover it. A» he was not a ‘ecorded 

; co-sharer in respect of that share,.ha had no right to object to its 

a partition, and the ‘courts below have rightly dismissed the ap- 
pellants’ objection on this point. His second objection Was as 
regards three groves Nos, 100, 251 and 133- The plaintiffs claim 

groves, Nos. 100 and 251 as their exclusive property and with 
respect to No. 133 they say tha? the objector Jadunandan Lal is 
entitled to one-half. The objector alleges that all the’ three. 

groves were his exclusive property. The Assistant Collector in 

an order which it is difficult to understand dismissed the objection. 

The objector appealed to the District Judge, who held that no ap- 

peal lay to him under section Tri of the Land Revenue Act because’ 

the appellant was not a recorded co- -sharer. The learned District 
Judgewas ‘apparently under a misapprehension. The finding of 

the court of firat instance that the objector is nora recorded’ 

: co-sharer is with respect to fhe one anna share which the plaintiffs 
bave acquired from Musammat Rup Kali. The learned District 

Judge has not gone into the question whethemw the three groves 

No. 100, 251 and 133 are the property of the ‘plaintiffs ‘or of the 
defendants or whether they are jointly eatitled to them. Iti is 
contended on behalf of the plaintyffs respondents that as the 
opjectar, i is, nct a recorded co-sharer in the seven anna share, 
which i is the ‘sAbject of _Pantition, the objector is not entitled to 
"raise the question of ‘his proprietary title to these grovés. “He 
did raise an objection and his objection was entertained’ by the 
t of first instance. The objector is a recorded co- -shąrer i in the 
tas patti out of which the plaintiffs are now secking an. 
rtition im respect of Seven anna share. The objection’ 
bjector raises a question of proprietary title in, 
e groves set out above, It has still to be 
ivision of the patti ‘these groves appertain.. 
entitled to have his objection conii- 


4 













e court, which has ismised his 
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appeal upon insufficient grounds. I allow this appeals-set aside’ Crvih, 
the decree‘of the” court below and'remarfd the case for’ decision. e 1918" 
fb the lower appellate court ugder the provisions ‘of Order 41, Japunanpax 
Rule 23 of thre’ Code of Cjvit Procedure with flirections to re-admit ° TAL ' 
it unde? sits original number and dispose of it according to Jaw. Davia Bat 


Costs ‘of ¢his ‘appeal cluding fees on the higher scale will be Griffin, J 


the cosfs in the cause. | 3 2 
BK. M e Dene, e „Appeal decreed, Cause i 
"BUNS š - oe 
es ? = = E as e ° 
Sha e ATMA RAM AND OTAERS l Orm. 
yn dpe ste! versus i i K 1913. 
E “ UGRASAIN, -AND OTHERS. à . December, 10. 
orks t Bogustrat on ae (XFI of 1908) eas 39—Prosentation for registration. i ee 

d. 


_ Where it is shown that prior to the reglatration of the document by the TUDBALL, 7 
g „duly authorized ofisial, a person who ia competent to present the dosument j 
Se” tor registration, Was’ present before that Offletal assenting to the regiftration’ 

- thes requirements of the Registration Act are sd Melantly eamplied with. 
- Mutbunaiea V. Abdul. Rae, 23 All 283, Karta Ksshan v. Har Narain 
140 & L. J. B 510, referred to. 7 so 5 


n Seconn.AppEaL from a decree of W. D, Burkitt Esq., District 
Judye of Shiran pit, confirming a decree of Maulvi Muhammad 
Shafi, Subordinate Judge. ` ° hehe . . 


tow - 


» Motilal Nehru, for the appellants. - S 
Sundar. Lal, for the respondents. 
- The following judgments were delivered: — 

Ricuarps, C. J.—The ohly- question which has heen argued Rocairds,CJ 
here is whether the documents, the foundation of the present suit, 
were or were not duly registered.” It appears that the documents 
were brought to the Sub-Registrar By þersons who*were not duly 
authorized to present the documents for registration in the manner. 
prescribed-by the ‘Registration Act. It however also appears © 
that on®the same date, if notat the same time the mortgagor 
being a "person who was entitled to present the documeht for 
registration,-came to the Sub-Registrar's Office, admitted execu- f 
tiongand'that thereupon the documents were in fact registered. i 
The questionis whether or not this amounts to a good presenta: 


tisw-within the meaning of the Registration Act. There cannot 
r * S, A. No, 1857 of 1911, i x 
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Cvm., be the leagt dpubt that the mortgagor was present as an assenting 
112. e party to the documents being registered. The question involved 
Arua E Rax Was very fully argued before a Full Bench of this Court ina 
Dari Sam.? Tecent case, At the canclusicn of the argumerfts, however, the case 


turned on another point and no decision was actually given. 


Baharin, Practically speaking precisely the safe questior arose jn Karta, 
~ Kishan v. Har Narain(t),and a Bench of this Court decided on the 

15th Yay of November 1912 that ysegistration under circumftances 

pond very similar to those of the psesent case was a good registration. 


In my opinion where it is shown that prior to the registration of the 
document by the duly authorised official, a person who was com- 
petent to present the document for registration was present before 
the Sub: Registrar assenting to éhe registratioh, the Registration 
Act is sufficiently complied with. J have nothing to add*to the 
views which I expressed in the decision to which I have referred. 


uial, J. +  Teépparr, J.—I fully concur. It seems to me quite clear chat 
the present case comes well within the principle which is set forth 
in the decision of their Lordships of the Privy Council in Mujib- 
un-nissa v. Abdur Rahimya). Their Lordships therein observed 
“ When the terms of section 32 are copsidered with due regard to 
the nature of registration of deeds, it is clear that the power and 

. jurisdiction of the Registrar only come into play when he is 
iavoked by some person having a direct relation to the deed”. In 
the present case it is perfectly clear that prior to the registration 
the mortgagor who was a person having a direcg relation to the 
deed, did come forward and invoke the Reistrar to exercise his 
power ‘and jurisdiction and this aetion was tantamount toa 
presentation for gegistration. I donot think that there is any 
@nagic in the mere physica! handing over of the document. 


By tae Court.—The order of the Court is that we allow tHe 
appeal, set aside the decrees of the two courts below and remand 
the cage éo thè court of first instance, through the lowe? appel- 
: late court with directions to readmit the suit under its original 

number in the file and proceed to hear and determine the case 
on its merits. Costs here andin the courts below will be costs 


Afteal decreed, Cause remanded, 
(1) [1912] 10 A. L. J. R. 510, (2) [1900} 28 AN., 288, 
e 


in the cause. 
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° NARAIN DEI. 


° bi e versus 


ee DURGA DEI AND ANOTIIER.® i si orp 


Oodi of Ooi Procedure—( Act F of 1908 )*-So0, 65—ocerlified purchaser representative of 


A Hindu widow purchased at a olvil ‘court auction sale a house dn the name 
of her son-in-law and inoorporated it into another house left by her husband 
who had died sonless. On her death one of her daughters claimed the house 
as an heir of her deceased father. The son-in-law in whose name the house 
was purchased raised the plea that he waa a certified suction purshaser 
and the suit was barred by soo. 66 OP. 0. Hold that as she plaintiff did not 
elaim through the widow but through the husband of that widow, it sould not 
be said that the purshase was made on behalf of the plaintiff or any one 
through whom sho slaimed and the suit did not come within the provision 

* of ses. 66 0. P. C. Bam Narain v. Mohanian 26 AIL, 82 reforred to. 
Appzat ‘under section ro, of thé Letters Patent frem a Judg- 
ment of Mr. justice Sir George Knox, confirming a decree of H. W. 
Lyle Esq, District Judge of Agra who modified a decree of 


Khwaja Abdul Ali, Additional Subordinate Judge. 


The facts of the case are fully set out in the judgment of Sir 
George Know reported in 10 A. L. J. R. 97. 2 


Shiam Krishnd Dar for the a ppellant. 
Tej Bahadur*Sapru for the respondents. 
The Judgment of the court was delivered by 


Ricuarps, C. J:—The facts out of which this Letters Patent 
apreat arises are very clearly stated in the judgment of the 
learned Judge of this Court. The judgment is reported in 
10 A, L. J. R. 97. The suit is to recover amongst other things a 
share in a house by partition and also for mesne profits. The 
court of first‘instance decided in favour of the plaintiff. On 
first appeal the decision of the court ef first instance “was 
reversed so far as the property now in dispute was concerned, 
on the ground that the claim in respect thereof was barred by 
the provisions of section 66.of the Code of Civil Procedure. 

* L. P, A, No. 87 of 1912, 


` 


1918. + 


_—— 


January, 5. 


Richards C.J. 


CIVIL, 


1918. 
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This decisign. was in due course affirmed by a learned Judge of 


e this court and against his decision the present Letters Patent 


Naras Det appeal has been preferred. 


e 
When the case was belot us on a, prévious occasion we 


determined that we would consider the evidence in ghe case 
without rewanding the case‘and so ‘avoid putting the parties 
to the expense and delay of referring ‘issues. We granted time 
to th® parties in (order that the .evidence might be fooked, 
into. Aga result we are able-to consider the present case upon 
‘a state of ladts which have to be admitted.” «The house in question 
“was purchased by-one-Musammat Sunder Dei, the widow of 
‘one Bhola Nath. This house was subsequently. incorporated 
“into another one which admittedly belonged to’ Bhola Nath and 
‘formed part -of his estate. [It is quite clear therefore. that. it was 
-the intention of his widow that this house should: be part-of her 
‘husband's estate and should not remain’ her separate property. 
Dr. Tej Bahadur has further to admit that he cannot contend on 
the -bvidettce’ that- the house Was not jn fact purchased ‘on behalf 
oF tHe widow though it was mdde in the name of Batdeow “We 
are-algp satisfied “upon the evidence that Musamniat Sunder “Dad 
remained in possession of the-house up. to the timèot her death, 
and that during ‘her ‘life-time. Baldeo never pretended thatrthe 
pyoperty was his, or that. the auction purchase had been’-made in 
reality for his benefit. _ 7 658 . A 
The only question therefore for decision® in, the „case ig a 
purely legal one, namely whether under the circumstances of 
the present case section 66-0f the Code of Civil Procedure prevents 
th¢-preseat suit being brought. It is no-doubt a.’guit against a 
certified. anctian’ purchaser and so far it is within the yyords of, 
fection 46... However it is contended by the appellant that- the: 
plaintiff does not claim through Musammat , Sunder, Det but 
through, her, oywn-father Bhola Nath, that consequently the suit 
is not_asuft brought on tHe ground that. the: purchase was made; 
ọn behalf of the. plaintiff or on béhalf of any one through .whoni 
she claims and that therefore the suit is not barred by the prowi-~ 
sions. of. section 66. In our opinion thiseplea. is: well founded, 
The learned Judge-of this court refers in hig -Judgment to the Full 
Bench case of Ram Naraiu v. Mohanian = In that case one Ram 
(1) [1963] 26 All., e 
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Sahai had, represented himself-to be the owner of certajn property. 


I¢-tyrned.out that-he had no title to part of the. praperty,.at--thée 
date.of the. mortgage. Subsequent]y however ‘that part: -of‘the 


property “to which hê had no-title was put op toale ir execution ° 


of a simple money decree against: the real owner and purchased 
in the pame of Musammfat Mohanian the wife of Ram Sahai, 
_ The plaiptifis in the, suit, who were the mortgages of Ram, 
Sahai,® claimed that the purghase of Mohanian was Benahi for 
Ram Sahai and that under the provisions of the, „ Transfer pf 
Property Act any estate which Ram Sahai subsequently acquired 
in the property whicb he purported to mortgage became subject 
to the mortgage. It was held that the plaintiffs were not en- 
titled to maintain ‘the suit having regard to the analogous section 


317 of the Code of Civil Procedure of 1882. Referring to the case- 


the learned Judge of this Court, “gays” The words used in 
section 317 were the subject of careful consideration by five 
Judges of this Court, and they arrived unanimously at the 
conclusion that this section wis intended to preclude the 
institution of a suit agains? the certified purchaset by the bene- 
ficial owner or the ‘successor’ in title of the beneficial gwner. 
“We do net. think that the’ decision in the full. Bench case 
justified these remarks of the learned Judge of this Court. True 
itis that the, learned Chief Justice gays in hiş Judgment fat page 
87) “It appearsg¢o ‘me clear thet the section was ‘intended to 
preclude the ingtifution of a suit against a certified purcHas=r 


by the beneficial owner or¢he successors in title of the beneficial _ 


owner.” It œ quite;clear,when the. learned chief justiceyuses 
the words “ successors in title” he was referring to a claim w ich 
was being made by a ‘Person who derived title fram the alleged 
beneficial | owner. ‘Tei is quite clear that the plaintiff mortgage? 


ONIL. 


a 


ə 1918, 
Nanan x DEL 
Doras Dar 


— 


Rrokirdy à 
Ù. J. 


was claiming’ ditectly through the mortgagor, whose wife Hae 


wab alleged ‘had ‘purchased the property benams for him. TK 
judgment’ of two of ‘the members of *the Court in *the mot 
express language decided the case upon ethe ground ‘that he 
plaintiff was claiming throuzh Ram Sahai, and that in “ astnich 
as Ram Sahai could* not have maintained the suit against 
Mohanian, the persons who claimed through him had no bettét 
right to do so. We think that under the circumstances of the 
present ciséethe plaintiff’s claim is as heir of her father Bhola 
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CIVIL. Nath, that she is not claiming in any way through her mother 
1918. e Musammat Sunder Dei and that therefore her suit does not come 


„Naram Dut Within the provisions of section 66. The facts being ag already 
i De stated she in our opinion was entitled tp recover possession by 
haere Partition of the property in dispute and was also entitled to 
mesne profits as held by the court of first insfance.’ e 
` We therefore allow the appeal, set aside the decree “of this ` 
Court and also of the lower, appetlate court and restore the 
7 
decree ofthe court of first instance with cpsts in all courts. 
Appeal allowed, 
RALLI BROTHERS. 
Cvit. 
ae versus 
apia ` AMLUKA PRASAD.® : 
~~ ` . 
PRT Coniraci— Opos dork —Mbnial sercant—Master and sortant. 
TUDBALI, J. An office clerk, like menial servants, is*bound to give one month’s notice 


before leaving the service of his employers; he is not entitled to get 

rohuneration for a broken portion of the month when he leaves the service 
e 

in the middle of jhe month, without the consent of his employer. 


Civit Revision from af order of Muhammad Siraj-ud- ain 


Esq, Judge, Small Cause Court of Cawnpore. i ; 
AJ 
A. H. C. Hamilton for the applicant. 7 ‘ 
e 
k The respondent was not represented.  »- ; f 


The following judgment was delivered by 


- 


e TUDBALL, J;— Phe opposite party to this application was a 


Beane elerk in the employ ment of Ralli Brothers on a monthly salary 
of Rs. 50 per month, He left his service in the middle of the 
month without the consent of his employers and he then brought 
the suit owt of which this application has arisen to recoGer the 
3 salary Tor the broken porion of the month. He gave no previous 
notice of his intention to resign. The lower court has held that 
as he is an office clerk and not a menial servant the rule as to 
notice does not apply, and therefore he is entitled td recover the 
salary claimed. The question is one between master and servant, 


* Olvil Rev. No. 112 of 1912. . 


' 
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The plaintiff waz engaged on a monthly salary and ehe would Orin. 


therefore have been, in the absence of côntract to the contrary, © 1912. 


entitled tp one month’s notice before hjs dismissal. Equally his RALL Bro-e 
e THERS 
ae 
i ini i appli MBIKA 
The lower court is of opinion that this rule applies only. to aes 


Tudball, J. 


master was entitled to qne month’s notice b&fore he left service. 


menial Servants. This opinion is by no means correct and has 
probabl¥ frisen,.because cases of this description usually arise ins 
regard to menial servants. ‘Fhe English cases on the subject are 
to be found i iu Smith’s Law of Master and Servant, §th,edition, 
beginning at page 182. The case of Ridgway y. Hungerford Market 
- Company (1) is the case of a clerk of a pubie company whose 
salary was paid quarterly and who was discharged for improper 
conduct. The judgment in that dase runs as follows “ Turner v. 
Robinson, and many other cases, have shown that if a party hired 
for a certain time, so conducts himself that he cannot give the 
comsideration for his salary, he shall forfeit the current salary 
even for the time during which he has served.” See also 
Dhumce v. Sevenoaks (2), Rarkjiv. F. D, Little. The same principle 
applies when the servant refuses to work in the course of one of 
the periods for which thz satary isdue. The decision of thetourt 
below is moreak and on the findings the suit should have been 
dismissed. I gant the application ‘and dismiss the suit with p N 
i ~ e e 
SARET SRN AN j Application allowed. 
e (1) Sm. L. O. 183. A Ra A 
# (9) [1888] 18 CaL, 80. : 
p” (8) [1878] 10 B. H. C. R. 67. 
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PR. BASANT LAL f 
1918. e e e 
ae versus e 
Janua YT. . . °’ . 
— N e CHHIDDAMMI LAL AND ANOTHER, ® 4 
_QROTIS, J. . © i 
, CHADE, J. Timstation (doi IX of 1908) Ariy 91 and 120—Berawidar— Cause of action, 
t o aocor wal of. ° 


A sult for a declaration that the defendant whose name appeared as 
leaseo had no interest under the lease and his name appeared only as 
benamidar for the plaintiff, is not one to cancel or set aside an instrument 
and article 91 of the lat schedul® of the Limitation Act does not apply. 
Artisle 120 of the Limitation Aot applies to such a sult and thd cause of 
action accrues to the plaintiff when his position as a lessee is challenged. 


Fyrst APPEAL froma decree of Pandit Pitambar Joshi, Second 
. Additional Judge | of Moradabad. 


The material AR appear from the judgment. 
e 


“The court below dismissed the suit. 


Plaintiff appealed. 


+ @ 


* -  Haribans Sahai for the appellant. 


e Ibn Ahmad for the respondents. f . 
. The judgment of the Court was delivered by 
Chamier, J. CHAMIER J :—The suit of the appellant has*been dismissed by 


the court below on the ground that it is barred by Article gt of 
the first Schedule of the Limitation "Act. The view taken by the 
Subordinate Judge i is that the suit is one to cancel or set aside an 
e instrument and that time “began to run against the appellant 
more than three years before the suit was brought. On examin- 
ing the plaint we find that the suit is not one to cancel or set aside 
an instryment, The appellant has asked for a declafation in 
effect that the first defendant whose name appears as lessee in a 
certain lease has no *interest under the lease and that the person ` 
really interested under the lease is the „appellant for whom the 
firat defendant acted as benamidar. It seems to us that the suit 


4? 
i 


is governed by Article 120 and that the cause of action accrued 
*F. A, No. 388 of 1911. ? 
e 


. q x . . 
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to the appeľlant when his position as a lessee was challenged by Urrin. 
the first defendant. We allow this appeal, set aside the decreeof ° 1912, 


the court,below and remand the, case te that court to be disposed Bagarr Late 
of according to law. eCosts in this Court will be costs inthe ° 


Crmppasai 
cause. ° - $ e P: < LaL 
z = i Appeal decreed, cause remanded, Chamier, J. 
° 5 7 oe Fd 
° = 
"SHAMI NATH SAHI AND ANOTHER Orvit. 
EEIE 1918 
ies 
LALJI CHAUBE®anp ANOTHER. ° Janvary, 8 
Majority Aat ( "Ys, $-Appointment of gxardian—Ago of mifority—Sanotion GRIFFIN, a 


to sall by District Judgo—Sale Afioen years later. 
A father died leaving two minor sons, The mother was appointed guar- 
dian of the persons and properties of the minors. ” Hold that the appoint- ° 
ment had the effest of prolonging tHe minority “of both to the end of 
thelr twenty first year although their interests undivided. 


A sanction by the Distriet Judge to the guardian to sell in 1891 eould not 
support a sale fifteen year» later when the elreamstanees of the fami? must 


“have altered. 2 
First APPEAL from a decree of Babu Jagat Narain, Subordi- 
nate Judge of Gorakhpur i ° 


D.-R. Sareen for the appellants. , 

Kalindi Prasad, ‘and Dugga Charan Singh, ise the anden 

The judgment of the cougt was delivered by 

Cuamigr, J.—Udit Narain Chaube died several years ago 
leaving a widow Musammat Rulemtna Anas two sons Lalji 
Chaube and Gopal Chaube, respondents to this appeal. Both” 
gons were minors when their father died. Mutation of names œ 
seems t® have been effected in favour, of the widow as well as 


Chamier, J. 


‘ the two sons. But it is common, ground that the two Sor only 

succeeded to the property with which wê are now concemed, 

namely, a five anna four pies share in a village called Koelaswa. - 

In Septembere18go the widow was appointed by the court to be 

the guardian of her two sons arfd in the following year she ob- 

tained from the District Judge permission to sell half the share 
s *F, A, No, 371 of 1911, 


Oram, 


— 


1913.- 


- ’ . 
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in the village, No action seems to have been taken on that per- 


e mission, On February roth, 1906, the widow and the elder son 


Baa Naru Gopal who had attained pajority sold a two anna 3, pie 134 
* e chitaks share to- thee appellants for a gtated consideration of 
vB Rs. 5.774. The younger son Lalji, who alleges that hacame of 


° San 
v. 

Lawi Ca 

Cha mier, 


e 


J. 


a 


age less than three years before this guit was brought, ehas sued 
for a declaration that the sale deed of Feb Tuary roth, ago6, and 
a moftgage dated December fst, 1902 are not binding ‘on him 
‘and he prays that they may be cancelled and that he may be put 
in possessio& of the share which was sold. The court below has 
decreed the claim so far as it relates to the plaintiffs? cwn share, 
that is, as to half of the property covered by the deed of sale. 
"The putchasers have appealed. The first point taken in appeal 
is that the suit is barred by limitation for two reasons, namely, 
that thé plaintiff attained majority when he completed his 
eighteenth year and, secondly, that even if the plaintiff attained 
hia majority when he completed his twenty-first year, the present 
suit was not instituted withid three years of the date on which 
- he attained his majority. In support*of the first argument.we are 
referred to the decision of the Privy Council in Garibulla v, 
Kharak Stagh(1). In that case one Chet Singh died leaving three 
sons two of whom were minors and his widow was appointed by 
the court to be the guardian of the persons and property ‘ot the 
two minors. Their Lordships held that theintgrest of a meimber 
of a joint family was not individual property „at all and that 
therefore the widow of Chet Singh theugh appointed guardian of 
the minors by the court had nothing to do with the family pro- 
perty and had no right to join with the eldest son in making a 
tr@nsfer of it. e Thtir Lordghips expressly refrained from deciding 
«he question whether the appointment of the widow as guardian’ 
of the two minors would have the effect of prolonging their 
minority. In the present case when Musammat Rukmina was 
appointed guardian of hèr sons, both of them were minors. The 
appointment was thegefore not pen to the objection considered 
by their Lordships of the Privy Council and we must hold that 
under section 3 of the Indian Majority Act the sons, did not 
attain majority until they completed their twenty-first year. 
The result is that the plaintiff Lalji must be held to have attained 
his majority when he completed his twenty-first yehr. On the 
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evidence the court below has held that the present suit was insti- 
tuted within three years of-the date on Which the plaintiff com- 
pleted hjs twenty- first year. We haye not been asked to review 
that evidence.. The Subordinate Judge seefns to have given good 
reason fer the conclusion at which he has arrived, and we, there- 
fore, agrees with hirt in Holding that the suit is nat barred by 
limitation. . oe AY 

The second point takén® by the appellants is that fhe 
sale to them was made, with the ‘sanction of the Digtract Judge. 
The so called sanction was obtained in September 1891. The 
sale deed in question was executed in February ‘1906 about four- 
teen and half years afterwards. The sanction is referred to in 
the sale deed as if it authorised the transfer of the property. But 
it is quite clear that the District Judge in 1891 did not intend to 
sanction the transfer of the minor’s property fifteen vears later 
when the circumstances of the family must have altered consider- 
ably. In our opinion the transfer, cannot be supported by the 
sanction given in 1891. We would observe also that this point 
was not definitely taken in the memorandum of appeal before us. 

There remains the question whether the transfer @ sup- 
ported by legal necessity. We were reefrred to some cases 
‘in which the question was considéred whether transfers made 
by å father were bimling on his sons. Those cases have no best- 
ing on the present case. If the transfer is to be held valid 
it must be on fhe ground that it was made for legal necessity 
and it was not enough for the appellants to show that part 
of the consideration was devoted to the discharge of pre-ex- 
isting debts Of the stated consideration of dts. 5774, a sum of 
Rs. 3319-8-0 was left in the hands df ‘the appellants for the dis 
charge of a mortgage held by one Doman Bhagat. The plain- 


tiff concedes that that mortgage is binding on him. But it is not x 


suggested that it was necessary to sell the property mergly to dis- 
charge that mortgage. Asa matter of fact the appellants have 
not vet discharged that mortgage. The remainder of the con- 
sideration is made up of several items, each of which was consi- 
dered separately by the court below. We have not been taken 
through, the evidence regarding these items. But it appears from 
the judgment of the Snbordinate Judge that all that was at- 
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tempted tobe proved was that the majority of the ‘various items 
Were previously existins°debts, _There is no evidence that these 
d-bts were incurred for neaessity or for the benefit of tha family, 
and there is no evidénce that the appellants made any enquiry 
regarding them or that they were induced to believe and did be- 
lieve that the debts were incurred for legal nécessify. Orfe of the 
appellants was examined as a witness and he does not evén sug- 
gest that he made any enquiry, ‘Pht result is that the appellants 
have failed to prove that there’ was any ngcessity for the sale of 
the property. There being no cross appeal by the plaintiff in this 
case, we are relieved from the necessity of considering whether 
the sale.should have been set aside in its entirety. The decree so 
far as it goes appears to be corrêct. The appeal fails and js dis- 
missed with costs. 


Appeal dismissed, 


° (1) [1039] 235 All, 407. 8 
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TULSI RAM AND OTHERS CROGA ASE 
e e ° R versus Í 1918. 
š KING EMPEROR.® Janvary, 8. 


, : < ar P 
Codo%f Orvannal Procedure (Act ¥, of, 1898) seo. 408(8)— Aggregate sentorfoes— TUDBALL, J. 


Meaning of—Santenoes run concurrently. a 


The words ‘ aggrogate sentenco” and in faot the whole of*el. k 3, bec, 408 
relate to abase of consecutive sentences. Where therefore two sentences 
-havo to run concurrently there ls no aggregation of sentences within the 
meaning of vestion 408(3) of the Code of Criminal Procedure. Sher Moham- 
mad v. King Emperor, 1901 P. R. Creoases 85, King Emporor v. -Tulsi Das, 11 
Bim. L. R. 544, followed. ‘ 


CRIMINAL \PPEAL from an order of Babu Kunwar Sen, Seioens 


Jydge of Aligarh. 


the Assistant Sessions Judge of Aligarh some of them of offences 


C. Dillon, and Satya Chandra Mukerji for the appellants. 
R. Malcomson (AssistanteGovernment Advocate) for the crown. 


The following judgment was delivered by 


Tupsact, J :—The appellants in this case yere convicted by Tedbgll, J. 


under sections 304 apd 147 and some of them under ections 325 
and 147 of the Indian Penal Code. Of these, two persons, Tulsi 


Ram and Chota Lal were each sentenced to four years rigor- 


ous imprisonment {nder ection 304, and one year’s rigorous 


imprisonment under section 147, the two sentences to run con- 


currently. These two have filed their appeals here, and the qyes- 
tion arises whether these appeals have been rightly filed in this 
Court or whether they lay to the court of the Sessions Judge. 
Section 408 says that when inany case an Assistant Sessions © 
Judge passes any sentence of imprisonment for a term exceeding . 


four years, the appeal shall lie to the High Court. This is in 


clause (b) of the proviso ; otherwise underthe opening clause of 
the section an appeal would lie to the court of session. It has 
been urged that under section 35 and section 408(3) the total of 
the two sentences passed betng five years the appeal lies to this 


>œ Or. A. No, 846 of 1912. 


t 


P “4 
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Court. Clase (3) of that section lays down that for the purpose 
of appeal, aggregate sentences passed under the section in case of 
convictions for ever offefices ateone trial shall be deemed to be 
a single sentence. It'is quite clear to mvè mind that the words 
aggregate sentences, and in fact the hole o' clanse (3) relates 
to the case of consecutive sentences mentioned’ in clfuse ( (2). 
Whe ord “aggrezate” implies an adding together of agparate 
items and where sentences are tohcurrent there is no such ag- 
gregation. „As a matter of actual fact the sentences which these 
tivo appellants would have to undergo on the decision of the 
Assistant Sessions Judge are sentences of four years rigorous 
imprisonment each and no more. , 

My attention has been called to the decision of the Calcutta 
High Court Abdul Khalek v. King Emperor.(') The ruling no 
doubt is in the appellant’s favour but the judgment gives no 
reasons. On the other hand the point was considered in the case 
of Sher Moh ımmad b. King Eperor(?) and it was therein held that 
where two sentences had to run concairrently there could be no 
agzregatiðn of sentences and aa there was no sentence of impri- 
sonm@ht for a term exceeding four years the appeal lay to the 
Sessions Court. ‘That was in the case of a decision by an Addi- 
tional District Magistrate. *The same point was considered in 
Emperor v. Tulsi ‘Das Lachman Das.(8). The rulingof the Punjab - 
Chief Court and also an old ruling of the Bombay High Court itself, 
Regina v. Ghelam Abbas(*) were followed. In tny opinion these 
decisions are perfectly correct and as these two appellants have 
not been sentenced to imprisonment for terms exceeding four 
years by the Agsistant ‘Sessions Judge, their appeals will lie to the 
court of the Sessions Judge? I therefore direct that the memo- 
randum of appeal be returned to the appellants to be filed in 
th: proper court. The Sessions Judge will no doubt under the 
circumstamces of the case admit the appeal although thty may 
be out of time when presented te him: 


Memorandum of appeal returned. 


(1) [1912] XVII G, W. N. T2 s 
\ (3) [1901] P. R. Or.’sasæ No. 25. 

(3) [1908] 11 Bom. L. R. 54h 

(4) [1875] 12 Bom. H. O. R. 147, ° 
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BHAGWATI MISIR 
6 . s versus 


os RAM DAYAL®* 3 
o 
False complaint—sSanction to prossoute, when noPio be given on motion of the oppusite 
party—Oode of Orindmal Procedure (Act V of 1908) See, 476e ° 


It is not advisable to give sanction to one party to prosecute another in 
casea which there is a dispute over property causing breach of pense as it is 
likely that the party who receives the sanction will use it as a means of 
revenge or extorting from his opponend an admission of his claim. If the 
court thinks that in the interest of the publie welfare sanction should be 
given, it ought to take action under section 476 of the Code of Criminal Pro- 
cedure and itself make a complaint. 


CrimtnaL Revision against the order of E. P. Fawcett Esq., 


District Magistrate of Basti. ° r 
R. K. Sorabji, for the appħcant. 


R. Malcomson (Assistant, Government Advocate) and balit 
Mohan Baner, for the opposite party. 


The following Judgment was delivered by 


TUDBALL, J- —Thiseis an applicgtion in revision against the ~ 
order of the District Magistrate of Basti, dated the 2and of Octo- 
ber 1912, whereb? he granted sanction to the other party, to 
prosecute Bhagwati Misir, under sections 193 and arr of the 
Indian Penal Code, The facts are briefly as follows :—The 
applicant Bhagwati Misir is the servant of ne, Rajit Ranf. 
Between Rajit Ram and the opposite party there appears to be 
a dispute in regard to some jungle land bearing trees. From the 
record I gather that there has been a riot. Bhagwati came to 
the cour? and laid a complaint against Ram Dial, Ghifrag and 
Ali Khan or Ali Jan, accusing thet of having voluntarily caused 
grievous hurt. His statement briefly put was that they were 
cutting certain trees in the jungle, that he went to protest and 
that Ram Dial struck him with,a lathi on the middle finger of 


the right hand, completely severing the upper joint. The medical 
v * Cr. Rerision No. 872 of 1912. 


os - [15 R] 


TUDBALL, J 
= 


Tudbal', J. 
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Crumau  evidencesproved very clearly that the upper joint ‘of the finger 
1918¢ had been roughly amputated by some sharp weapon. In view of 

3 Briawain the medical evidence the Mapisjrate had to acquit the accuced, 
ia ° The judgment endtd as follows :—‘ Frobably there was some 
Raw Daval. quarrell and the complainant received some slight injary on his 
Tubal, J. finger. There is however no evidence of tRis fatt on tHe record?” 
When the opposite side applied for sanction the Magistrate 

refušed to grant the sanction mainly cn the ground ‘that the 
= granting of it would merely keep open the feud between the- 
parties and because he was not satisfied that there was no just 

and lawful ground for the complaint. On an application in 

revision the ‘District Magistrate has granted the sanction for the 
prosecution of Bhagwati under sections 193 and 211 of the Indian 

Penal Code, and in his order he details a part of Bhagwati’s 

evidence, which he deems to be false, and which runs as follows:— 

“ A portion of the finger was severed. I searched and found athe 

5 severed portion of my finger. I have it here just new with me.” 

I am asked to set aside the Sanction. In my opinion it is highly 
inadvisable to give sanction to one party in such a matter where 

-~ thergis a dispute over property as this. The party who receives 
the sanction uses it as a means of revenge or éxtorting from 

- his opponent an admission of his claim, He does not look at the 
we matter from the point of view of the public welfare. At the 
same time the case appears tô be such thet ehe court trying it 
ought to have taken action under section 476 of the Code of 
Criminal Procedure and itself to have made complaint against 

the person, who made the charge or committed perjury. The 

~ matter having come to the notice of this Court jn the course of 
this judiciale préceedings I, think that the sancticn should be set 

_ aside and that I should take proceedings under section 476 of 
= the Code of Criminal Procedure. I therefore set aside the sanc- 
s tion granted by the court below and I direct that seoagate pro- 
ceeings Be instituted and notice issued to Bhagwati Misir to show 
cause why he should not be prosecuted under’ section 193 and 

211 of the Indian Penal Code in respect of this matter. 


j Order modified. 


`~ 
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š PRAG NARAIN AND oTHERS 
e . ° “versus 
i ., KADIR BAKSH ano oruers.” . 


Trawilar of Prozori Aci (IV of 1383) soe 1d1ol 9: —Forfeiture—Domal of Landlord s 
ttle—Inlontion to determine the lease. 


The dental of landlord’s title by the tenant, in order to work as forfeiture, 
under Ses. 111 Clause (z) of the Transfer of Property Aot (IV of 1882) must 
be an unequivocal and unambiguous denial. 


Hold, therefore, that mere non-payment of rent or mortgaging of land stating 
that the land belongs to the mortgagor is not sufficient to work asa forfel- 
ture of a tenant’s interest. 


The lessor must do some act showing his intention to determine the lerse 
þefore he ean file e suit for efestment. 


The mere filing of tho suit by a landlord against a tenant does not amount to 
doing some aot showing the intention of the landlord to determine the lease, 
within the meaning of Ses. 111 tg) of the Transfer of Property Act. 


AppEAL under section 10 ,of the Letters Patent from a jugg- 
ment of Mr.*Justice Chamier, reversing a dgcree of Babu 
Shekhar Nath Banerji, Additional Subordinate Judge of Agra, 


January, 4, 
r 


RICHARDF, 


Baxman, Y. 


who confirmed*a decrge of Maulvi Muhammad Amanul Haq, = 


Additional Munsif of Agra. 


The facts app@ar from the judgment of Mr. Justice Chamier, 
reported in 9. A. L. J. R., 794. 
Tej Bahadur Sapru, for the appellant. 


The denial of landlord's title took place Wheg the tenan? 
mortgaged.the house with the land and the tenant was, therefore, 


liable to ejectment. 
The deed hypothecated the land which the mortgagor said 
belonged to him, along with the house. ° š 
The point for decision was if “the filing of the suit was suffi- 
cient intimation for determining the lease, within the meaning of 
section trr g of the Trafsfer of Property Act? 


It was submitted that it was. Sec. rrr clause g was to be 
read with sec, 113. [t was not negessary to do any act, other than 
A ; 


CIVIL. 


1913. 


e PRAG 


Narain ° 


p. 
Kapit 
Baxsan. 
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that of filmg a suit, to determine the lease. There ivas a denial 
of title and there was nothing to show that there was any act of 


waiver on the part of the landlord. ; ` 


Ghulam Mujtaba, for the respondents was not called on to 
reply. s ; ; l 
The judgment of the Court was delivered by 


e i . 3 
Richards. J. ©  Rıcuarns C. J.—This appeal arises out ofa suit ia which 


the plaintiffs sought to recover certain household property situate 
in the city of Agra. The plaintiffs based their claim on an alleg- 
ed forfeiture. The acts, which the plaintiffs contended constituted 
a forfeiture were first, non-payment of rent and secondly, a 
denial” of the plaintiffs’ title., So far as non-payment of rent 
is concerned, the court below has held, and we think sightly, 
that mere non-payment of rent is not, in itself, sufficient to work 
asa forfeiture of a tenant’s interest. The other act was the 
making of two mortgages. In one of these mortgages the hotse 
without the land is mortgaged. In the other mortgage the 
house as well as the land is mortgaged. The mortgagor states 
in the mortgage, that he mortgages the house together with the 
land, which belongs to him, withdut the particjpation of any 
other sharers. ‘No further evidence of acts by the lessees deny- 
ing the plaintiffs’ title has been given, nor has it been shown 


that the lessors, prior to the 4nstitution of the suit, did any act 


showing their intention to determine the terfancy as the result of 
the alleged denial of their title by the tenants. It may well be 
doubted whether the mere making of the mortgages, in more 
or less ambiguous terms, amounted in fact to a denial of the 
plaintffs’ title aðall. They were acts which might very well 
have been explained by the tenants, had they been allowed 
an opportunity of doing so. The denial in our opinion ought to 
be an unequivocal and unambiguous denial of the plaintiff’s title. 
The leaMed Judge of this Court, however, accepted the conten- 
tion that the making of the mértgage, in which the land as well 
as the house was mortgaged, did amount.to a denial of the plain- 
tiffs’ title. But he held that the plaintiff had no right to ins- 
titute the present suit until they had complied «ith the provi- 
sions of section 111 of the Transfer of Property Act, which provi- 


des that where the lessee has denied his landlord’s gitle the lessor 
e 
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must do sdéme act showing his intention to determine the lease. OrviL. 
It was contended at the first hearing in this court, as also in e 1918. 
this present Letters Patent appeal that the institution of the spss 
suit was sufficient compliance with the section. In our opinion ° at 
the learaed Judge of this Court was right in holding that the Kapir 


2 : . Baxan. 
institutibn of ‘the Suit was nota sufficient compliance. In our ae 
judgménet the act showing the intention to determine the .lease iia ad 
must have been done before the suit was instituted. We &ccord- 
ingly dismiss the appeal with costs. _ > 
5. M. Appeai dismissed. 

5 e 
CHHEDI ER 
versus . oa 
MOHAMMAD ALI.” ° uel 
E January, d. 
Act X11 of 1859—By whom to bo put in molion— Magwsirate—power io tako proceehng = —— 
7 undar. i TUDBALL, J. 


Aot XII of 1859 can only be put in motion by the employer and a magisa 
trate has no jurisdiction to pass ordera under that act when the case beforge 
him is one under the Indlan’Penal Oode. S 
CRIMINAL REFERENCE made by Austin Kendall Esq., Sessions ° 
Judge of Camnpore. 


A. P. Dube, fer the applicant? 


Satya Narain and Kamaluddin Ahmad Jafari, for the opposite 
party. g ° 


The following judgmerft was delivered by 


TupBALL, J.—In this case one Mphammatl Aji made a còm- 
plaint against the present applicant Chhedi, charging him with Papert 
the offence of cheating, under section 420 of the Indian Penal 
Code. He had prior to that preferred a complaint under Act 
XIII Sf 1859, but with-drawn that complaint and preferred a 
complaint of cheating. . The M&gistrate isgued process to Chhedi, À 
a date was fixed, evidence of the prosecution witnesses was taken 
and then a further date was fixed for their cross-examination. 
There were’a few postponements and the cross-examination did 
not take place. Then, suddenly, without examining the accused 

k : 


, 
e 
e 
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Osguuwar. or framing any charge against him or taking any defence and 
1913. „ relying on the statements ån chief of the prosecution witnesses, 
Ommo the Magistrate passed an order purporting to be under Act, XIII of. 
Duanan ©2859, to the effect that Chhedi was eithey at once to pay the 
ALL ` advance of Rs, 60 or give security for Rs, 60 with one surety, 
nihil, J. that he would make two pairs of boots ever} week for Muham- 
mad. Ali, in default of carrying out one of the two ordets, al- 

ready tentioned, he was to undergosrigorous imprisonment for 

- two months. Chhedi was sent to jail. The case has been 
referred to fhis Court by the learned Sessions Judse with the 
recommendation that the order be set aside. Further comment 

is unnecessary. The Magistrate has.acted quite illegally. There 

was no case under Act XIII of 1869 before the Magistrate. That 

Act can only be put in motion by the employer. I set aside the 

order of the Magistrate and direct that the complaint of Muham- 

mad Alp be heard de novo by som: other Magistrate to wam, 


e the District Magistrate may think fit to transfer it and. not by the 
Magistrate whose order has just been sgt aside. 
` F Order set aside. 
> = oy A . 
e 
—— 
1918, versus 
— ros . SAMAND AND OTHERS.’ , ° 
Auary, D. ° 
——' Agra Tenancy Act (LI of 1901) seo. 58—Morigagess’ rights—go? up by dofendant— 
TDBATD, 4 Propnetary tilo- Appeal lios to Distroi Judge 


In a suit for ejestment under sec. 58 of the Tendnoy Act the defendant 
pleaded that he was not a tenant but a,mortgages of proprietary rights. 
Hold that that amounted toa distinct claiming of a proprietary title or at 
feast a portion pt tl® bundle of rights which go to make a proprietary title 
and an appeal in such a case lay fo the Distret Judge. 


Cıvıl Revision against the order of L. Marshall Esq. District 
Judge of Moradabad. 


M. L. Agarwala, for the applicant. 
Muhammad Ishaq, fer the opposite parties. - 
‘The following judgment was delivered by 


TupBaLy J.—This application for revision arises* out of the 
a e . 
following circumstances :-—One Abdul Rahman was a zamindar 


* Civ. Rev. No. 111 of 1913. 2 
° 


wdball, J. 
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of plot No’ 1381, which is involved in the present? suit. He 
cultivated it as his sir land. On the rith of May 1892 he gave 


a usufructuary mprtgage toethe predecessors-in-title of the karraxi 
e 
t 
SAMAND, 


present defendants. eln 1897 Abdul Rahman’s proprietary 
rights were sold in execytion of a decree and purchased by 
Kalian*Mal, Subsequently to this the heirs of Abdul Rahman 
were récorded in the patwari’s papers as exproprietary tenanjs 
of that plot. The mortgagtes under the deed of the 1rth of 
May 1892 were recorded as mottgagees of the expsoprietary 
‘tenure. Kallian Mall brought a suit against the heirs of Abdul 
Rahman for the rent of this plot and obtained a decree and the 
formality of ejectment was gone through, on the.a7th of 
December 1910. Asa matter of fact the mortgagees remained 
in possession and were no parties, whatever, to the proceedings 
in the revenue court taken by Kallian Mall.. The present euit, 
qut of which this application has arisen, was brought Against 
the mortgagees, the predecessors-in-title ofthe opposite party, 
ostensibly under section #8 of the Tenancy Act. The defence 
of the mortgagees to the suit was that the relation of landlord 
and tenant did not exist hetween the parties and that thep were 
the mortgagees of the proprietary rights. In other words they 
clearly set up their mortgage and said that Kalian Mail was a 
mortgagor, having agquired the equity of redemption and that 
they were the mdrtgagees. ° 

The first coutt dismissed the suit holding that the relation- 
ship of landlord and tenant did not exist between the parties. 
Kallian Mall appealed to *the Commissioner, who held that a 
question of proprietary title was involved in the case and that 
an appeal lay to the District Judge. On the 24th of February 
1912 he returned the appeal for presentation to the proper court. 
The appeal was presented on the 26th of February, 1912, to the 
District Judge. An affidavit was filed. The appeal waseadmitted 
and then on the roth of June the District Judge made the fol- 
lowing order:— Heard pleader. A mortgagee of a right to 
occupy ex sir land hgs been ejected, as the exproprietor relin- 
quished, thotgh without redeeming the mortgagee. There isno 
question of proprietary title, nor was any question of jurisdic- 


tion decided in the lower court, No appeal lies here, Returned,” 
E 


CIVIL. 


1918, 


Ea LYAN Mar 
. 
BAMAND. 


Tubal, J. 


CIVIL. 
1918. 
January, 10. 


RICHARDS, 


pasha, J 
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HIGH COURT. 
* Itis perfectly clear that the defendants distinctly claimed a pro- 
prietary title or at least a portion of the bundle of rights which 
go to make up proprietary title. e An appeal did lie to «he Dis- 
trict Judge, I, therefore, admit the application, set aside the 
order of the District Judge and direct the Judge to readmit the 
appeal cn its original number and proceed to heat and decide it 


agcording to law. I make no order as to costs. 2 


: Application allowed, 


BHARATENDU AND OTHERS 
VEPSHS : 
YAQUB HUSAIN ann oTHERs.* ` 
Oode of- „0 Procedure (Aot V of 1908)—Order 80, rule 19—Proliminary decroe— 
Direction for preparatkon of Anal decree— Appeal. 


In a sult for partition a preliminary decree was passed and senile on 
appeal. When the case went back to the pourt of first instance for the pas- 
sing of a final decree it passed an order difecting that actual partition should 


~. ne. made In accordance with eertain directions then given by him. Held that 


the appeal lay against that order at that stage in os much as no final decree 
had been made. . The order appealed against could not amount to a sesond 
preliminary decree as the Code of Oivil Procedure contemplated one pre- 


ew liminary deeree and no more, 7 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice Piggot, 
Dupernex Esq., District Judge of Farrukhabad, who confirmed 
a decree of Babu Gauri Shankar, Subordinate Judge. 


reversing a decreg of H. E. L. P. 


The father of the appellants brought a suit for partition and 
obtained a preliminary dectee. Appeals against that decree 
were taken up to the High Court but the decree was confirmed. 
Before the court proceeded to pass a final decree an application 
was put ia by the plainyff appellant asking leave to abandon 
certain shares in the property to which he had been declared 
entitled, subject to a charge and also praying that as owing to 
certain events during the pendency of the suit he had aquired 
some more shares in the property his share be proportionately 


augmented. 
* J P, A. 78 of 1912, I 


(A. Te J. Bi, 
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The court of first instance framed the application and directed  Crviu. 
that a final decree be prepared in accordance with that order. ` 1918. 
On appeal the loweg appellate a urt hêld that no appeal lay, as pranami 
no final decree had beem passed. In second appeal to the High 4 


Yagua- 
Court it was held by the Igarned judge that the first court had Humm 
passed a%econď preliminary decree and he reversed the decision Piggot, J. 


of the l8wer appellate court. ` 


e @ 


Piggot, J. delivered the fôlfowing judgment :— 


Preaorr J.—This was a suis for partition of certain houses. A preliminary 
decree was passed dismissing a Portion of the claim, but declaring the plantiff’s 
right to possession by partition of oertain specified shares in each of the two 
houses, This doalaration was, however, subject to condition, ws, that a 
smaller fractional share» in each house, that is to say, a portion of the share des- 
lared to belong to the plaintiffs, was subject to a charge of Re. 877-0-0 in favour of 
the defendant Yakub Husain and diresting that the plaintiffs should pay the same 
before they could obtain possession. That decree was contested up to Letters 
Patent appeal before this court, and was substantially affirmed. The plaintiffs 
theh presented to the court of first instance an application to the effect that they , 
had no desire to redeem the fractional shaass subject fo the charge of Ra. 877, 
but could be content with aetual potgon of a smaller share in each house arrived 
at by deducting the share subject to the charge from the share decreed in their 
favour in the preliminary deeree. The learned Subordinate Judge, on reesiving=™ 
this application, proseeded to frame certain issues, He came to the econelnsion that 
the plaintiffs were in effect abandoning a portion of thelr claim, and that they had . ’ 
a right to do this at any stage of the suit, even after the pasning of the preliminary 
decree, Dealing with the question on this basis, he arrived at the conclustou™ 
that the plamtiffs were entitled without making any payment at’all, to a share 
of fas in one house, and of one third in the other. He ordered separation by 


actual partition by metes and bounds of the shares thus ascertained from the 
rest, of oach of the houses tn question, and a formal order was drawn up which 
undoubtedly reads like s preliminary deeree in a partition sult and fulfils all 
conditions of such a decree, embodying the declaration ang the direction ab&ve 
stated. An appeal against this having been lədgbd to the court of the District 3 
Judge, the learned District Judge has held that the order complained of is not a 
decree and that no appeal lies against the same. This order is supported before @ 
me on behalf of the respondents on the ground that there cannot be more than ° 
one prelimfhary decree in a suit for partition, and that the defendént should 
be content to wait for the passing of a, final deeree in the suit, when he would : 
be entitled in appeal from such a desree to challenge the*vorrestness of the order 
now in question. After examining the record it seems to me that this mush is 
certainly clear, ww, that the learned Subordinate Judge concerned himself to 
the passing a second or supplementary preliminary deeree in the sult, as if on 
an mended plaint. It is a Httle difficult to discuss the abstract question whether 
an appeal lies or not, without allowing it to be complicated by the further question 
whether the ordémeomplained of is a good order in law, or one which the learned 

e 
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Subordinato Judge was cntitlod to pass. I take tho defondart’s contention 
to be that the learned Subordinate Judge had no right to do anything beyond 
correstly interpreting and oarrying out the terms of the preliminary decree before 


cri him. If the learnod Subgrdinate Judge® had doalt with the matte? from this 


Yagua- 
HU8sAIN 


Prggot, J. 


point of view, that is to Bay, that the only questlon before him was whether 
the preliminary decree a3 passed would or would not beara certate interpreta- 
tion, and order passed by bim on this basi? would be nemere ingorlocutory 
order only to be challenged by way of appeal from the final decree. gene order 
kefore sme, however, is not of this nature, It seems to me that" the learned 
Subordinate Judge concerned himself to thè dealing with the matter upon a new 
set of footy which had come into existence since the passing of the preliminary 
decree which” had been appealed to this court. He considers that the plaintiffs 
were abindoning a portion of thoir claim and had a right to take buch a step, with 
or without any formal amendment of the plaint even after a preliminary deoree 
hod beenspassed. If this view is correet it necessarily involves the passing of 
a sesond preliminary deoreo on a new sdt of fasts. There is n> foree in the analogy 
which wa3 pressed upon me in srgument between tho present case and that of 
a plaintiff in a partition suit, who soquires, by inheritance or otherwise, a further 
share p the property in suit after the preliminary decree has been passed. If, 
however, the learned Subordinate Judge wos mistaken in the point of wew 
from which he regarded the plaintiffs application and if as a matter of faot 
nothing could happen which would justify the. passing of a sesond or supplemen- 
tary dosree, then his whole proceedings are open to question beonuse he did 


2 confine himself to merely interpreting the preliminary deerce as originally 


passa, but undoubtedly thought it to be shsceptible of modification in view of 
facts which had subsequently ossurred, namely, the abandonment by the plain- 
tiffs of a portion of thetr claim. To sum up, therefore, my opinion regarding 


eothis appeal, I hold that it is not in itself an impossibility that there should be 


a second preliminary decree passed fh a suit for partitign if sush second decree 
is based upon faots or ciroumstanees alleged to have*come into existence after 
the passing of the first preliminary deeree. Thold thaf the question whether 
in the present case any cirenmstance had or had not “ooourred since the passing 
of the first preliminary decree sufficient to justify the passing of a second 
preliminary decree, is a question whieh has to do with the merits of the 
d&iston now ogled “in appeal, and not with the question whether an appeal 
lies. I hold that the order appealed against is in fact a second preliminary decree 
İn this partition suit and was intended to be a sesond preliminary deuree, and 
was open to appeal to the District Judge. I therefore set aside the order of the 
lower appellate court and remand this ease to that court under the pgovisions of 
order 41, Rule 28 of the Ood of Civil Procedure diresting it to be readmitted to 
the file of pending appeals and dispose & of assordingly. Costs will abide the event. 


Sarat Chandra Chaudhri, (for Satish Chandra Banerji), for the 
appellants, 


The respondents should haves waited till a final decree was 


‘passed. The law only contemplated one peoia decree. See - 
Code of Civil Procedure O. 20. R, 18, ‘ 
K . 


s 3 i 


1 
VOL. XL] kron cover. 133 
The court could have passed a preliminary decree with direc- I 
tions for further enquiry. Matters could, be enquired into with a 1918. 
view to facilitate the preparation of the fi Š Sets 
a prep ion of the final decree. B = 
Ld 


The judge did not make a second preliminary decree. He laid: o Viste 
down the lines on which the final decree was to be passed, Husam 
À —— 
Any® objection could be taken in appeal against the final  iggot, J. 


decree.” At this stage no appeal lay. The order passed was not 


e e Cd 


a decree. . 
Pearey Lal Banerji, gor the respondents. è 
- a e 
Any directions for preparation of the fingl decree werein the 
nature of interlotutory orders; but the court could not pass an 
amended decree im substitution of the first preliminary decree. 
2 : 


Nô appeal lay against an interlocutory order, but this order 
went beyond that e.g. if after the preliminary decree one of the 
defendants dies and the plaintiff claims that his share has been 
augmented and the court makes an adjudication, could not then 
he appeal from that order? It wasesubmitted that he could. 


If a court reviews his judgment after appeal the order is not 
a nullity and an appeal dies. A decree was any order declaring 


the rights of parties and the second order here did so, inconsis- 


tently with the first decree. nfs & 
The Judgfnent ofthe Court was delivered by 2 


- RicHarDs, cS. »—The facts out of which this appeal arises Richards, C.J. 
are very shortly ‘as follows :—There was a suit for partition, A 
preliminary decree was made. Appeals right up to a Letters 
Patent appeal were taken Against that preliminary decree but 
without success and the decree of the courk which made «ethe 
preliminary decree for partition was confirmed. On the case 
going back to the court of first instance for the passing of a final 
decree an application was made by the plaintiff in which he 
asked fo be allowed to abandon certain share to which he had 
been declared entitled subject toa charge. | His case apparently , 
was that he would not press for these shares because they were 
not worth the charge. He also asked that having regard to 
certain events which had happened whilst the appeals eres 
pending the shares of certain other persons. had been acquired 
by him aåg he asked that his share con partition might be 
` ae 2 


e J 


- I 
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augmented accordingly. The court of first instance, went into 
these matters and granted the plaintiffs application and direc ted 
that actual partition should be made in agcordance with his 
decision. There was an appeal against 4. decision to the 
. lower appellate court. It held that po appeal lay in as much as 
no final decree had as yet been made. An appeal was then 
preferred to this court and a learned Judge of this court set aside 
the dgcree of the lower appellate court holding that the @ecision 
of the court of first instance appealed against was really a second 
prelimirfary decree. We think that the decision of the learned 
Judge of this court was not correct. The Code of Civil Proce- 
dure contemplates one preliminary decree and no more. We do 
not forea moment Suggest that any hardship has been done to 
the respondent by the decision of the court of frst instances We, 
however, think that we should state in our judgment, that it must 
be clearly understood that it will be open to the respondent to 
challenge the propriety of the decision of the court of first instance, 
dated the 19th of Adgust, 1g1@, after a final decree has been made 
in the matter. That order in our optnion is only to be regarded 
as an interlocutory order preparatory to the making of a final 
ecr®. We accordingly allow the ‘appeal, set aside the order 
of the learned Judge of this court and restore that of the lower 
appellate court. We direct that the costs of all these proceed- 
hgs shall be costs in the cause.» x 


(J 
° Appeal allowed. 
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e Utrsus 


i MUNNOO.® 


MulsoBus Prosccutson—Aotion for—Dharge falso to tho knowledge of dofondaĝi— ” 
Maloo in law—Reasonabis and probable cause. 


Bringing of a criminal ‘charge false to the knowledge of tife prosecutor, 
imports in law, malice, guffielent to support a civil action for damages for 
malicious prosecution. No question of reasonable or probable cause arises 
where the charge is such as must be true or false to the knowledge of the 
defendant. Posion} v. Quocn Insuranos Co., 25 Bombay, 852, distinguished. 
Hiralal v. Bandu Bhagat 1889, A.W.N. 189, MWoatherall Y. Dillon N. W. P, 
H. 0., 1874, p. 200, referred to. 


Sgconp APPEAL from a decree of H. Dupernex Esq., District- 
Jifdge of Farrukhabad, hiis decree of Babu Jotindro 
-Mohan Bose, Munsif. 


Suit for recovery of money. 


A. P. Dube, for the appellant. — 


Gulsari Lal, forthe respondent. : è 


The courts below decreed the suit. 


Defendant appealed. 

The followingsjudgment was delivered by 

Knox, J.—This sécond appeal arises out of a case instituted 
by one Mannu who brought a suit in which the prayer for 
relief is that Rs. 100 on account of damages may, be awarded 
against the defendant. In the plaint he set out that the defen- 
dant out of enmity had lodged a false complaint against 
him without any reasonable and probable cause, in criminal 
ccurt, Wader sections 323 and 355 of the Indian Penal Code. 
` The complaint was dismissed by the criminal court without 
any charge being framed. Both the courts decreed the claim. 
The lower appellate court found that the evidence, adduced by 
the defendant in support of the alleged assault and causing” 
hurt, was worthless and that the complaint in the criminal court 


a, * S, A. 754 of 1912, 


ee 


126 HIGH sot LA, tod. R, 
Omil. was falses It considered the amount assessed as damags very 
1918. reasonable. In appeal “here it is contended that as there has 


EavuzrLan been no finding by the aourt helow that Phe case was one for 


Ea in ; . DAE 
Muxxoo, Malicious prosecutiĝn, the claim ought go have been dismissed. 

aes There is also no finding that the complaint was not fer reason- 
Knox, J. 


able and probable cause. The learned couñsel fer the &ppellant 
maintained that before damages could be decreed in & suit of © 
this nature, there must be a findingthat the prosecution was mali- 
cious and there was reasonable and probable cause for the com- 
plaint. In support of this he cited a passage from Halsbury’s 
Laws of England and also the case of Pestonji Muncherji Mody v. 
The Queen Insurance Company (1). The facts of that cace differ 
very much from this. It has been laid down ‘in this court in the 
case of Hira Lal v. Bandhu Bhagat (*), that where the “charge 

is one which must have been true or false to the defendent’s 
knowledge and in which there could be no mistake on his part, 

no question of reagonable or r prob: ble cause arises, Bringing of 

a charge, false to the knowledge af the prosecutor, imports in 
law malice, sufficient to support a civil action. There isa previous 
mmmenca, Weatherall v. Dillon (8), The learned Judges who decided 
that case were judges of considerable skill and experience in 

= English civil law and yet found themselves able to rule on the 
«same lines as the Chief justice Sir Joun sEpGE m Hira Lal v. 

Bandhu Bhagat. ‘he appeal’fails and is dismissed with costs, 

e Appeal dismissed. 
` (1) [1900] 233 Bom. 389, g 
-(3) [1889] A. W. N. p 189. 

, @) [1874] N.W.P. H.O. R. p. 200. 
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e 
pe AND OTHERS 
versus é 

PITAMBAR DAS AND ANOTHERS 
Morlgage—@ubrogatign—Atiuch nonin execution of money deoree— Pricate sale pend ag 
attachment— Payment by purchaser of prior morigage—Intcniion to keep it alice as 
against Auchon purchaser— Presumption. - a 3 

Where some property was mortgaged and then attached in executién of & 
money decree, and while under attachment it was privately sajd’ by the 
mortgagor to a third person, who paid off the mortgage, hold that it must be 
presumed that he intendod to keep the mortgage alive for his own. protes- 
tion, and ‘that it could not have been his intention to elear the property 
from the incumbrancs for the behefit of any person who might punshase the 
property at an auction sale’ to be Held in purauanoe of the attachment, 
Gofal Das v. Paran Mal, L L. B., 10 Cal, 1035; Drrodandhw v. Jogmaya Dasi, 
I. L. R., 29 Oal., 154 followed. 


First APPEAL from a decree of Babu Baijnath Das, officsating 
Subordinate Judge of Bareilly. 


Suit for sale. The material facts will appear from the judg- 
ment. - ' 


Motilal Nehru and Tej Bahadur Sapru, for the appellanta 


Sundar Lal and Gobind Prasad, for the respondents. 
The judgment of the Court was delivered by 


CHA MIER, f:—OneJune 22nd, 1883, Akbar Husain mortgaged’! 


a 7+ biswas share în a village to Ram Charan and Bhola Nath. 
On September 7mh, 1886, he sold the share to one Asghar Ali 
Khan. At the time of the sale, the share was under attachment 
in execution of a money decrée which had been obtained against 
Akbar Husain, The actual date of attachment appears to ebe 
August 28th, 1886. Shortly after pufchasing the property Asghar 
Ali paid off the mortgage of June 22nd, 1883. On February 
17th, 1888, he mortgaged the share to one Nazir Khan. A suit 
was breught on that mortgage anda decree was obtained in 
execution of which the share was sold to the present plaintiffs in 
April, 1897. “After the purchase by the plaintiffs the share was 
put up for sale in pursuance of the attachment above mentioned, 
and six out of the seven and half biswas were purchased by 
defendants 1 tog or their ancestors. The defendants sued for 


8 * F, A, No, 845 of 1911, 


e : 


~e 
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` 


possessiorsof the property. The plaintiffs resisted the suit, but 
it was held that they ‘were not entitled as purchasers of the 
Property to possession of it as, against tye defendants. The 
Present suit was brofght in August, 1919. The plaintiffs claim 
„to be entitled to enforce the original mortgage of June 22nd, 
1883. It is conceded that they stand in “the fame p8&sition as 
Asghar Ali and that if Asghar Ali was entitled to set®up the 
Mortkage of 1883 against the defendants, the plaintiffs are en- 
titled to do so The question is what was the effect of the 
discharge ‘of the mortgage of 1883 by Asghar Ali. The court 
below has held that he must be deemed to have intended to 
keep alive the mortgage of 1883 for the purpose of resisting any 
claim made by a purchaser at an execution sale held in pursuance 
of the attachment, and the court has held that the plaintiffs are 
entitled to recover so much of the amount due on the mortgage 
of 1883 as is proportionate to the six biswas purchased by the 
defendants. In our Opinion the decision of the court below js 
correct. The case seems to hs to be governed in principle by the 
decisions of their Lordships of the Privy Council in Gokul Das 
l Das v. Puran Mal Pransukh Das('), and in Dinobandhx 
Shaw Chowdhry v. Jagmaya Dasi (3). In those caseg the law on 
the subject is stated thus ; —“ When the owner of an estate pays 
w.charges on the estate which he is not personally liable to pay, 
the question whether those ‘charges are toebe considered as 
extinguished or as kept alive for his benefit is ymply a question 
of intention. The intention may be found in the circumstances 
attending the transaction or may be presumed from a considera- 
tion of the fact whether it is or is not for his benefit that the 
chirge shouldebe kept on fogt.” In the present case Asghar Ali 
paid off a debt which he was not personally liable to pay. He 
was no doubt aware at the time that the property had been 
attached and he cannot have intended to clear the propegty from 
the inguribrance for the*benefit of any person who might purchase 
the property at an execution sale to be held in pursuance of the 
attachment. “It must be presumed, we think, that he intendéd 
to keep the mortgage alive for his own protection. The appeal 
is dismissed with costs. ° 


A l dismissed, 
(1) [1884] L L. B., 10 Oal., 1085, (2) [1901] L L, R., E 154. 
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Oantonwents Houss Accommodation Aof of 1908, sections 6, 8, 18 and #1—Decision’of eae 
arbiiration committes fral“ A military officer’, sloaning of—Fresh appropriaken ae 
of rent in oase of refusal fo let a howse at a reasonable rent—Procedwre of soe. 8 
not folowed—Amotmi of rent a matter of contract. 

Where there is a dispute between the owner and the taiant of a house 
in Cantonments ag to the rent payable, dt elearly comes within sestion 21 
of the Cantonments House AscommSdation Ast of 1902, and the desision 
of the arbitration committee, appointed thereunder, to consider the rent of 
the house, fixing a certain amount as its rent, is final and binding upon 
the parties, though it be not asked to consider and does not consiger -the 
* question of alteration and improvements, 
The words ‘“‘ a military offiser” and “ the military officer” used in sections 
6, 8, and 18, refer to the paréloular military officer at whose instanoe s 
notice 4s issued under seo, 9 and not to his successors in office. The Aet 
does contemplate a fresh appropriation of rent whenever the omq—wih=——"™ 
house in thé eontonments refases to let it at a reasonable rent to a military 
offeer who oan bring himself within sestion 8 (2) of the Act. l 2 


_ Where thg ,proseđure presaribed by see. 8 of the Act is not followed By a 
military offloer the ambunt of rent payable by him is a matter of contract, 
express or implied, otrreen him and the owner of the house, 

SECOND APPEAL from a gecree of J. H. Cumming, Esq., District 
Judge of Jhansi, modifying a decree of Babu Lala Ram, Munsif. 


: 
oe 
-Y 


Durga Charan Banerji, for the appellant. 

C. J. A. Hoskins, for ths respondemtst f = 

The following judgment was delivered by 

CHAMIER, J.—The appellant is the owner of a house in the 
Jhansi Cantonment. The respondent oocupied the howse from 
October 16th, 1909, till the end’ of June y910, and from the 
beginning of November, 1910 till, the end of March rgrr. - The 
question for decision in this appeal is whether the respondent 
is liable to pay rent during the period of his tenancy at the 
rate of Rs. 75 per mensem as contended by him or at the rate 


of ns Too pty mensem as contended by the appellant. The 
#3. A. No. 288 of 1912. 
[xvu rR] 


~ 
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Munsif decided in favọur of the appellant. The District Judge 
decided in favour of the respondent. 


The house ‘wag built and “became he for occlpation in 
1905. A Major Stevens, who was Brigade Major, offered to take 
the house at a rent of Rs. 100 pet mensem byt the gppellant 
demanded a higher rent. At the instance of Major Stevens 4 
gotiee was issued to the appellant under section 6 of the Can- 
tonments (House Accommodation) Act, 1902. The appellant 
lodged’an objection under section 18 bf the Act and a com- 
mittee of arbitration was constituted to enquire into the matter. 
The committee fixed the rent at Rs. 75 per mensem. Major 
Stevens entered into possession and, notwithstanding the decision 
of the committe, paid rent at the rate of Rs. 100 per mensem, 
the rate which he had himself offered in the first instance, It is 
common ground that rent was paid at that rate so long as the 
house was occupied between 1905 and 1909. 


The respondent arrived upon the-scene in October, 1909, and 
entered into occupation of the house on the 16th of that month. 


comming, Munsif finds that he agreed to pay rent at the rate of Rs. 


100 per mensem, but the District Judge finds that there was no 
express or implied agreement on the part `of the respondent 
to pay rent at that rate, The learned Judge has* accepted the 
account given by the respondent, namely, that he went to the 
appellant’s shop to take the house, that appellagt then demanded 
rent at the rate of Rs, roo per mefsem, ‘that the respondent 
demurred to that, made no agreement at all and entered into 
pgssession, feeling certain that the rents of all houses in Canton- 
ments were ffxed and thifikimg that he would have to pay the 
fixed rent and no more, 

In February, 1910, the appellant applied to the authorities 
under section 21 of the Act, that the dispute between hirtself and - 
the respondents should be refereed to a committee of arbitration. 
He stated, what is now admitted, that the preceding tenants 
had paid him Rs, 100 per mensem and he also alleged that the 
house had been much improved since the decision of the com- 
mittee of 1905. The second committee decided that the rent 
should be Rs, 100 per mensem, The respondent wag mot satisfied 


a 3 
VOL, XL] : HIGH COUR‘. 131 


with this and the Cantonment authorities consulted „the Legal 
Remembrancer, who advised them that tHe committee of 1910 had 
acted ultra vires bégause the only groynd on which they could 
have been asked to reconsider the rent was that additions or 
improvements had been made to the house, whereas they had not 
been asked to proceed upén that grcund and that they had in 
fact determined the rent on other considerations. Accordingly a 
third cémmittee was constituted and they proceeded to fik thé 
rent at Rs. 75/- per mensem. The courts below have foupd, and 
the respondents counsel here admits, that the third committee was 
constituted illegally and that their decision may be disregarded. 
The District Judge seems to have accepted the view of the Legal 
Remembrancer, that the committee of rgro acted ultra vires, and 
he hag; to use his own words, ‘fallen back’ on the decision of the 
first committee. He seems to have held that the decision of the 
first committee held good not only during the tenancy of Afajor 
Stevens but during the tenancy of any successor in the appoint- 
ment of Brigade Major. sá 

[t appears to me that the opinion of the Legal Remembrancer 


followed by the District Judge was clearly wrong. Sectiomsee=- = 


of the Act provides that if the owner and the tenant of a house 
disagree (a) as to any change in the rent of the house which is 
prop 
or for any similar*rgason or’ (b) any matter relating to rent or 
repairs not otherwise provided for by this Act, either the owner 
or the tenant may require that the matter he referred toa com- 
mittee of arbitration. 

The appellant desired a reference to arbitgation upon two 
grounds as already stated and the cotmmittee was ‘convened “ to 
consider therent.” The Act declares that the decision of the com- 
mittee shall be final. The fact, (if it bea fact) that the committee 
were ndt asked to consider and did not gonsider the quastion of 
alteration and improvements, carmot affect the finality of their 
decision, for the appellant did not ask for a reference on that 
ground only, There was a dispute between the sppellant ana 
the respondent as to the rent payable, which clearly came within 
section 21 of the Act, and the committee were required to ‘ consider 


osed in cofsequenge of dilapidations or additions to buildings æ 


Onm. 
1918. 
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the rent.’ In my opinion there can be no doubt that. the decision 
s 


of the committee was biading upon both parties. 


Supposing, however, that the committee agfed ultra vires, as the 
Legal Remembrancer advised and the Digtrict Judge has decided, 
the result appedrs to me to be the same. The rent fixed by the- 
committee of 1905, appointed at the instance of Major St@vens, was 
to be deemed under section 18 of the Act to be the rent payable by 
that “officer, but I cannot agree with the District Judge*that the 
words “a military officer” and “ the military officer” in sections 
6, 8 and 18 refer not only to the particular military officer, at whose 
inatance a notice is issued, under section 9, but also to his succes- 


‘sors in office. The words obviously and unmistakeably refer only 


to the former. The District Judge observes: that if this is the 
correct construction there should be a fresh ‘ appropriation” under 
section 6, whenever a fresh tenant wishes to occupy a hcuse, and 
that there is no object in ‘registering ’ the rent. It appears to me 
that the Act does contemplate a fresh appropriation whenever the 
owner of a house in Cantonments refuses to let it at reasonable 
rentto a military officer, who can bring himself within section 8 


S~a the Act, and that the object of registering the rent is shewn 


by the first explanation to that section. i 


But that explanation of course applies only to an application 
made by a military officer under section 8. dt cannot be treated as 
an independent provision allowing any military officer to take 
possession of a house without following the pr&cedure laid down 
in section 8 and to decline, in any event to pay more than the 
registered rent. Where the procedure prescribed by the Act is 
net followed, the, amount of rent payable by a military officer 
isa matter of contract express or implied between the owner 
and himself, Ordinarily, no doubt, the owner would be willing 
to accept the registered rent, for he knows that if.he sets the 
proceduse of the Act inemotion the committee of arbitration will 
not award him a higher rent than the registered rent, unless for 
good cause shewn. 


Apart from the Act the case is perfectly clear. The appellant 


demanded Rs. roo/- as rent. The respondent did not agree to pay 
that amount, according to the District Judge, but he took Posseg- 
e 
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sion knowing that the appellant had not agreed to accept a lower 
rent. If the case had rested there I shoujd have held that the res- 
pondent was liablq to pay rent at the rate of Rs. 100/- per mensem. 


That wag the rent Which had béen paid by, previous tenants and | 


the respondent was ndt led to believe that the appellant would 

accept lgss. As a matte» of fact, the respondent's locum tenens 
paid ret at the rate of Rs. rooj- per mensem for the'four months 
during evhich he occupied the house i in 1910, though this dags not 
affect the issue. 


-In my opinion any déubt that there might have been “as to the 
amount of rent payable was set at rest by the second committee 
ofarbitration. For the above reasons I hold that the decision of 
the Munsif was right and should not have been disturbed. I 
allow the appeal, reverse the decision of the District Judge and 
restore that of the Munsif. The respondent must pay the appel- 
lant’s costs throughout. š 


Appeal allowed. 


@ 
- 





. ABDUL HAMID KHAN 
° : ` _ versus 


BABU LAL AND oTHERS.® 


General Olausos dot (X of 1897 )—s6e. 3 (45) Provinaal Small Causo Court Act LX® 


of 1887, Soh’ I Gh 18. Right to a térry—Immoveable property—Jurisduotion of 
Provinelal Smal Oabse Court. 


The right toa ferxy is a benefit which arises out of land and somes within 
the defmition of immoveable property under see 8 (52) of the General 
Clauses Act and a suit by a lessee of a ferry to levy a toll falls under clause 
18 of the sesond schedule of the Provincia] Small Oause Court Act and is there- 
fore not cognizable by that court. Golul Ohand v. Lal Okand 1897 P. B. No. 
48, 215 ; Desa Singh v. Narindas, 1808 P. R. No. 80, 378 followed. 

Civit Revision from an order of Moulvi Muhammed Shaf, 
Judge„Small Cause Court of Allahabad. 
e 


, 
e 


Suit for money. ° 
The court below dismissed the suit. 
Plaintiff applied ir revision. 


Ghulam Mujtaba, for the applicant. 
* Cty. Rev, No. 118 of 1012, 


am P ON 


1918. 
»— 
January, 9 


TUDBALL, J 


dds 
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Sital Prasad Ghosh, for the opposite parties. 
The following judgment was delivered by 


TupsaLL J. This is an application in fevision against the 
order of the Judge bf the Small Causg Court at Allahabad. 
The plaintiff, who is the applicant here, is a lessee of a ferry 
from the Cantonment Committee of Allahabad. ‘The défendants 
are fishermen, who, according to the plaintiff, ara danding 
their “fish on the river bank where his ferry is situafe. He 
claims that as lessee of the ferry he is entitled to a fixed toll 
of Rs, 8 per boat. The suit was instituted in the Court of Small 
Causes at Allahabad and the Judge of that court has held that 
he had no jurisdiction as the suit is one which falls: under clause 
13 of the second schedule of the Provincial Small Cause Courts 
Act. The plaintiff comes here in revision and urges that the 
suit is cognizable by the court below. Article 13 contemplates 
a suit to enforce payment of dues when such dues are payable 
to a person by reason of his interest in immoveable property 
and the question is whether the plaintiff by reason of his lease 
of the ferry has an interest in immoveable property. The point 


© ewm considered in two cases, namely, (1) Gokul Chand v. 


* 


Lal Chand and, (3) Desa Singh v. Narain Das.* The right 
to a ferry no doubt is a benefit which arises out of land and 
‘comes within the definition of immoveable preperty under 
section 3 (25) of the General Clauses Act. @ fully agree with 
the two above mentioned rulings. In my opjnion the order 
of the court below is perfectly righan I dismiss the applica- 
tion. The costs of this application will abide the result and - 
will be costs in cause. 

i 7° e. Application dismissed 


(1) Punjab Record 1897 case No. 48 p. 215. 
(3) Punjab Record 1808 case No. 80 p. 278. 
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GULAB CHAND Orr. 
a ° . versus A 1918. 
°. SHANKAR LAL anp orners.* à Janvary, $1. 


Codo of Oio Procedure (Aot V of 1908)°0. 9 R. 18—Guardian of minor detendanf— OORL 
Appäioation opposed—Vakalatnanah fled— Misolanoous matier Sergas of fresh Rariq, J. 
ROKOS mocessary. 

A defendant is entitled to reseive notice of the admission of the suit 
together with a copy of the plaint. Where therefore à defendant appears 
through a vakil before the admission of the suit, to defend an application 
for his appointment as guardian of a minor defendant, kald that. the 
appearance is not one for the purpose of defending the whole suit and notice 
of the admission of sult should be served upon him. 


First APPEAL from an Order of Babu Baijnath Das, SuBordi- 


nate Judge of Agra, tg . 
- Application for setting side an aporis decree. The court 
below dismissed the application. 
æ °> 
The appligant appealed. ° . - 
Lalit Mohan Banerji, for the appellants. Cota > 
B. E. O'Conor and Mohaxlal Sandal, for the respondents. ‘ 


The judgment of the Court was delivered by 
TupeaLL J.:—he appellant, in this case, was the defendant 


in a suit, in the court below, which was decreed exparte 
against him. He applied under order g, Rule 13 of the Code 
of Civil Procedure to have the exparte decreg set aside On the _ 
ground that summons had not been sérved on him and therefore 


he was unable to appear and defend the suit. The suit was 
against the appellant and his minor brother Harbilas as owners 
of the ffm Gulab Chand Har Bilas, .Harbilas wasa minor 
and when the plaint was filed there was an application by the 
plaintiff asking the court to appoint Gulab Chand as guardian 
of the minor. Notice of this application was issued to Gulab 
Chand. On the 27th of July, 1911, he filed a vakalatuama and 
objected to his appointment as guardian of th€ minor. His 


eo * F. A, F, O. No, 66 of 1912, 
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objection was allowed, and finally on the Ist of September one 
Musammat Champo was appointed guardgan. On the same 
day the suit was registered and summons whs ordered to issue. 
Summons was issued to Gulab Chanĝ, but it was returned 
unserved. Therefore the court passed an order thatgas there 
was a vakalatnama on the record it was unnecessary to take 
any durther step. The suit was decided exparte agaings Gulab 
Chand. His application was rejected by the court below on 
the ground that a vakalatnama, dated *the 27th of July, 1911, 
had been filed and showed that a vakil was appointed to defend ' 
the action filed and therefore service of summons was unnecessary ` 
after that. It is quite clear that on the 27th *of July, 191r, the 
only matter pending was the miscellaneous matter relating to 
the appointment of a guardian. The suit was not registered 
and he pleader was appointed for that miscellaneous matter. 
It was the duty of the court to serve the summons after fhe 
suit had been registered. * It is true that Gulab Chand knew 
that a suit had been instituted, but’ he was entitled to .receive 


æ wagopy of the plaint and be informed of the date fixed in order 


that he might be able to protect”his rights. Therefore the 
order of the court below is wrong. Weallow the appeal, set 
aside the erparte decree, as against the present appellant and 
direct the court below to restdre the suit to igs original number 
and proceed to hear and determine it acéording tolaw. The 
costs of this appel will abide the event. . 


i Appeal allowed—Canse remanded. 


` 
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BALDEO PRASAD Cryin. 
ri ; e versus i 1918 
PRAG DAS -AND ANOTHER.? January #0 


? e 
Registrati Aci of 1900 s. 43—Oral, Agreement to seli— Subsequent registered sal- Kwox J, 
dood to a therd person tath nonce of ugreement— First agreement can be spooyloally 
enforced — Priority of regestgred agreon:oni— Notice. ° 
An oral agreement to sell property evon though not accompanied or 
followed by delivery of possession would be protested againat o subsequent 
sole of the same property effected by means of a competing registerod 
` instrument, if the person claiming under the lattor had in factmotice of 
- such agreement, 
Nathu Ram v. Phl Chand, 6 All, 681 not followed. Noman'Charan v. 
Kok Beg, 6 Cal, 534. Maman Bam Ohandra v. Dhokba Enshwaf, 4 Bom., 
. 126 followed, e 


* SECOND APPEAL froma decree of J. H. Cumming Esq., District 
Judge of Jhansi, reversing a, decree of Babu Lala Ram, Munaif. 


Suit for specific enforcement of an agreement. The court 


of first -inatance dismissed, the suit but the lower appelMeté” z 
court reversed the decree. a Wg 

Defendant appealed. 
_ Hartbans Sahat, for the appellant. j 
s Satya Chandra Mukerji, for the respondents, 

The following judyment was delivered by 

Knox, J.—Pandit Prag Das instituted a suit for specific per- 
formance of a contract. The suit was instityted | against: one 
Ram Dial,’ the person who had ehtéred into an oral contract 
according to the plaintiff, and Pandit Baldeo Prasad defendant, 
transferee, from the said Ram Dial. The property in 
dispute ewas a share in a certain mahal. It is found b the 
lower appellate court, upon the question gt fact, based upon r 


evidence, that Ram Dial did agree on the and of April to 
sell the share in dispute, to the plaintiff for a total considera- 
tion of Rs 100, which the plaintiff was to pay, on the proposed 
sale-deed being executed, alo that Ram Dial did receive 
#8, A. No. 468 of 1912, 

; x [1S R] 


138 i HIGH COURT. [AL J. R. 


from the plaintiff Rs. 15 as an advance in cash, ‘as earnest 
money, also that the plaintiff did, on the ar of April, inform 
the defendant, Baldeo Pmasad, of all these Pacts, lastly that 


* Baldeo Prasad persfaded Ram Dial tq sell the share to him- 


self and not to Prag Das. On these findings the lower appel- 
late court gave the plaintiff a decree for specifte perf§rmance. ; 
of ae contract by Baldeo Prasad, and it also passedah order 
that Baldeo Prasad should pay thee plaintiff's cost throvghout. 
In appeal, on behalf of Baldeo Prasad, it is contended that the 
registered document, which Baldeo Prasad persuaded Ram 
Dial to execute in his favour, should, in accordance with the 
provisions of section 48 of the Indian Registration act of 1900, 
take effect as against the oral agreement made by Ram Dial in 
favour of Prag Das, the more so as the oral agreement has not been 
followed by possession, The result of giving effect to this conten- 
tion would be toget at naught the provisions of section 27, clause 
(b), of the Specifig Relief Act I of 1877, and to favour, what 
on the findings appears to’ be, if not a case of actual fraud, 

acase yo narrowly divided from fraud that it is difficult to 
dağ a distinction. The learned vakil for the appellant relies . 
upon the case of Nathu Ram v. Phul Chand (1), The judgment 
in that case is a very meagre one, and it does not appear 
whether this particular aspect of the question was brought to 
the notice of the learned Judge’. If there ts ao ruling of this 
Court to the contrary, there are abundant rulings in other 
courts in which this particular point was brought to the notice 
of the learned Judges, who held that an oral agreement, even 
though not accompanied or followed by delivery of possession, 
would be protectéd against g subsequently competing registered 
instrument, if the person claiming under the latter, had in 
fact notice of such agreement, See Nemai Charan Dhabel v. 


Kokil Bee (°), Waman Ram Chandra v. Dhondeba Kreshnaji (8). 


It was next contended that the findings of the ower appel- 
late court were opef to question in as much as that court had 
not considered certain material evidence, namely admissions 


(1) [1884] 6 Al., 581. (2) [1881] 6 Cal, 534. 


Š (8) [1879] Bom., 126. 
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made by the plaintiff and reliance was placed upon Yarati v. 
Hashmat Bibi (4). The case relied on ‘differs from the present 
in as much as in that case it was found that the lower appellate 
court had improperly rejected importaht piece of evidence 
bearing on the issue before it. The contention to my mind is 
merely Ån attempt to get behind findings of fact based upon 
evidentesin second appeal. $ 
The last plea raised is that in this case Ram Dial ought not 
to have been exempted from his liability. Asl understand the 
case, Baldeo Prasad had attempted to carry out a piece of what 
I must call very sharp practice and has cut his fingers in the 
attempt. The appeal is dismissed with costs. e 
E Appeal dismissed. 
(4) A. W. N. 1897, p.-90. 


NATWAR vir oriens 
i versus 
ALKHU AND ANOTHER.? -' 
l  Eudenoo Aot (Lof 1873) Seo, 13 and 38 (b)—Sale doad of a plot showing ownership 
of an adjohung ploi— Adsussible in endonce, 


In a rogisthred docyment more than thirty years old which waz a sale deed 
of a plot of land, on adjoining plot “was dasoribed as the property of a 
oortain individual. "Held in a subsequent suit, in which the ownership of 
that adjoining land Wes in isane that the sale doed was admissible in evidence 
under ses. 82 (b) of the Evidence Act, to prove title to that property; 
Nagawa v. Bharmappa 23 Bombay 63 and Abdullah v. Kun) Bekar, Lal [1911] 


14 0. L. J. 487 

Sxconp APPEAL from a decree of H°M. Smith Esq. Additional 
Judge of Agra at Muttra, reversing a decree of Babu Benoy 
Bhushan Dey, Munsif of Muttra. 

Suif for declaration of right. a =) . 

The court of first instance decreed the suig in part. The lower 
appellate court dismissed the suit. 

Plaintiffs appealed. ° 


Gulaari Lal, for the appellants. 
* 9S, A. No. 407 of 1912, 


January, £7. 
CHAMBER, J, 
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Sttal Prasad Ghosh for the respondents. 
The following judgment was delivered by y’ 


CuAMIER, J.: —The süit, out of which thil appeal his arisen, 
relates to two plots of land known in the case as the ‘ upper’ and 
the ‘lower’ plots, These plots were. put up for sale as being the 
property of the first defendant, And the plaintiffs then brought f 
this swit for a declaration of their, title. As regard the lower 
plot, the munsif found that from 1897 up to the date of the 
present ‘suit, brought in 1910, it was finder the control of the 
defendant, and on appeal the district judge said in 1897, that 
is more than twelve years before the institution of this suit, the 
defendant explicitly objected tọ the plaintiff’ application for 
permission to the Municipal Board and he set up a title of his 
own and, thereafter, enjoyed possession.” I am asked to read this 
asa finding that the defendant held possession from time to time 
only. But it appears to me that the District Judge intendetl 
to hold that the defendant Ħad continuous possession over the 
lower plot. Although he may not hate been right in his construc- 
tion of the Munsif’s judgment, I must accept the finding of the 
District Judge that the first defenddnt held advere possession 
of the lower plot’ for more than twelve years. 


With regard to the upper plot, which is hous property, the 
District Judge has decided in favour of the defendant, on the 
strength of a registered document, more than thigty years old, be- 
ing a deed of sale of property adjoining theeupper land. In that 
deed the upper land is described as the property of the defendant's 
ancestors. The Munsif held that the sale deed was inadmissible. 
But the Distriet Jùdge admitted it on the strength of the decision 
of the Bombay High Court in Nuigava v. Bharmappa (!). The 
latest decision on the question is that in Abdullah v. Kunj Behari, 
Lal (?), in which it was held that a deed of this kigd was 
admissible as evidence of the title to the adjoining plot referred 
to therein. It was held that the document was admissible under 
section 32 clause (3). Several cases are cited in support of this 
view. I am not prepared to differ frorh this decision and it 
appears to me that the document may also be admissible-under 


(1) [1897] 28 Bom 63. 


(8) [1911] 14 0. L. J. 467. e’ 
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section 13, if, as is now generally held, the word “right” in section CIVIL. 
13 is not confined to an incorporeal right. The document in 1913. 


g 
question heing admissible, itis got forane in second appeal tOo Narwar 
= 

say that the District Judge ought not to have treated it as A EHU. 

sufficient | evidence. Fusther, rf it is admitted it is clearly of ` —— 
Chamier, J. 

emuch greater value than modern documents which came into 

existence after the question of title had become a matter of dis- 

pute. I’am.bound to accept the finding of the lower appellate 

court. I dismiss the appeal with costs. 


. Upper dismissed. 





FULL BENCH. , 

THE COLLECTOR OF, MIRZAPUR ; CNIL. 

l „persus : $ 1918 
BHAGWAN PRASAD ann oTHERS.® po OOT. Sepang a 

- Transfer of Property Act (IV of 1883), sootions 59, 100—mortgage atiestod by ofB Rr — 
tiittess—no morigage in lmo—whotkoar +t oreatos a charge. OJ.” 


Where a document is attested by one witness only it cannot operate as a sree J 
mortgage hawng regard to section 59 of the Transfer of Property Act nor 
ean it be treated aga deod creating a charge within the meaning of See, 100. 

Shamme Patter v. Abdul Kadr, 85 Mad . 607 applied. 


First APPEAL from a decree of Babu Keshah Deb, Subordinate 
Judge of Jaunpur. 
Suit for sale upon a mortgage the material, facts agd 
arguments appear from the judgments eè ` ae 
The Court below dismissed the suit. 
Plaintiff appealed. - E a © 
A. E? Ryves for the appellant : eae : 
"Sander Lal: dnd Havibaus Sahai for the respondent:. 
The judgment of the court was delivered by 
Ricuarps C, J.—This appeal arises out of a suit for oa On Richards, J 


foot of an alleged mortgage. The document is dated the 1rth 
. * E. F. A. No. 52 of 1911. 
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of July rgoo. It purports to have been executed by a number of 
persons who are stated to have been the adult members of a joint 
Hindu family. The present suit is brought against all the mem- 
bers of the family» The- court below „dismissed the plaintiff's 
suit. Hence the present appeal. 


. 
The appellant has to admit that owing to the EN thé 
dotyment was attested by one witness only, the deed cannot 
Operate as a mortgage, havittg regard to the provisions of 
section 59 of the Transfer of Property Act, which requires that a 
mortgage must be attested by at least two witnesses. It`is 
however contended that the document assuming it to have 
been executed by the persons who purported to do so, amounts ` 
to a charge under section 160 of the Transfer of Property Act 
and ought to be given effect to as such. It was further contended 
that in any event the plaintiff ought to havea personal decree 
against such person as in fact executed the document. - 


The question as to hoW a mortgage must be attested was 
recently before their Lordships of the Privy Council in .the case 
of Shamu Patter v. Abdul Kadir Ravuthan and others.(!) In that 
case there were several witnesses tothe document,but it appears 


that these witnesses had signed their names as such merely upon 


the admission of the executants and had not actyally witnessed 
signatures of the executants.* It was held*by,the High Court of 
Madras that such “attestation” did not ful fil, the requirements 
of section 59. On appeal their Lordships .of the Privy Council 
took the same view and confirmed the decision of the Madras 
High Court. It is contended that their Lordships did not decide 
tHe questiongaised in thg present appeal, namely that the do- 
cument might be good as a charge although it fell short of 
fulfilling the necessary conditions of a mortgage. We can not 
accept this view. The suit in that case was a suit for sale on 
an ajlefed mortgage just as the present; and the present argu- 
ment could not welk have escaped the attention of their Lordships 
or of the Madras High Court. Asa matter of fact we find from 
the report at page 610 that it was contended before their Lord- 
ships.of the Privy Council that the document must operate as a 
charge. We must take it that their Lordships considered and 


(1) [1912] 85 Mad 607. pe 
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repelled the contention that a charge was created, We deem 
ourselves bound by the ruling of their Lordships i in the case to 
which we have referred. . ° 


As to the other poin? we' must point out in the first instance 
that the syit was not a suit fpr a personal decree. It was a suit 
to enforce payment of moneys alleged to be secured by mortgage 
by sale of tħe mórtgaged property. Further more we find in,fhe 


document itself the following clause : —“ In case of breach of the 


condition laid down in this document the said Babu Sahib” shall 
have power to realige the entire amount mentioned in this docu- 
ment together with interest at the said rate from the hypotheca- 
ted properties, The said Babu sahib shall have no power to 
realise it from the persons and pay eétcetra of us, the executants,” 


$ 


-Tt is true that in the earlier part of the deed there are “provi-' 


sions that upon failure to pay certain instalments the mortgagee 
shajl have power to realise the entire amount from the property 
hypothėcared and also from other mouçable and immoveable pro- 
perties,” These are ordinarye clauses which find their way into 
a great number of mortgages in these Provinces. But reading the 
document as a whole, we think that it was the intention of tMe 
parties that the mortgagee should rely upon his remedy ‘against 
the person of the mortgagors. There is certainly no provision 
that a personal decree should be obtained. Under these circum- 
stance we consider thet the decision of the court below was 
correct and ought fo bè confirmed. 


We accordingly TAn Ta appeal with one set of costs: 


7 i Appeal dismissed, 
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™ OMIL BACHCHAN LAL ann otfines 
1918, versus 
January, 10. BANARSI DAS.® . ..  ' S 
Kxox, J. . Codsof Civil Procedure—(Aet V of 1908) Order 8 rule 6-—Set off-»Paajab Act 
RAFIQ, J. . ’ (E of 1904)—Rugga barred by. lymiation—Olalm in Punjab. ° 


A defendant can claim to set off against the plaintiffs demand any asoor- 
tained sum of money legally ressverable by Rim from the plaintiff! Whon a 
defendant claimed a set off of a ragga on whieh he could have brought adult 
in the Panjab kald that the aum was logally recoverable and the set off could- 
be allowed in these Provinces. ! 
Sgconp APPEAL from a dectee of Austin. Kedai Esq.. Dulda: 
Judge of Cawnpore modifying a decree.of Pandit Mohan Lal 
Hukku, Subordinate Judge. - 


Suit for money. : . - 


~ The court below partly*dismissed the suit. 


The plaintiffs appealed. 
y «Sunder Lal and A. P. Dube, for the appellants. 


Satya Chandra Mukerji, for the respondent. 
The judgment of the Court was delivered by , 


-Knox, J:—The appellants before us in this second appeal 
were plaintiffs in the court of first instance. They sued the res- 
pondent for a sum of money together with costs. The sum of 
money, they claimed, was alleged to have arisen out of certain 
dealings in wheit between the parties. The sum which they 
sued for was Rs.200. The lower appellate court went into the 
accounts and gave the appellants a decree for Rs. 374-0-6 with 
proportionate costs. Against this decree the appellants have 

- brought, the present appeal. In the memorandum of appeal they 

havewaised several pleas. One, of these pleas, namely plea No. 6, 
' has been abandoned? and the pleas urged before us really resolve 
themselves into two, the first being that the lower appellate 
court was wrong in debiting the appellants with the amount of 
aruggadated the 7th of December 1903, inasmuch as the claim 
on that rugga was barred by limitation. 
9. A. No. 1284 of 1911. e’ , 


Knor, J. 
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The second point was that the account books ptoduced by 
the respondent befpre the lower appellate court had not been 
proved according to law. Befere defling with this we would 
note that the third plea gin the memorandum of appeal is a plea 
calculated to get behind a finding of fact based upon evidence 
eand of this we can take no account in second appeal. The 
second Blea which was to the effect that the lower court ought 
to have’passed a preliminary *decree under Order 20 Rule 16°of 
the Code of Civil Procedure is not entitled to any weight. We 
agree with the learned Judge of the court below that this was 
not a case in which a preliminary decree was required. 


As regards the Act of the lower court with referenoe to the 
ruqqa the contention was that the court ought to have in the 
present case applied the provisions of the Indian Limitation Att 
of 1908 without any reference to the provisions of the Punjab 
Ast No. 1 of rgo4. Reference was made to Dicey on the Conflict 
of Laws, Rule rr8 page 71x. But the learned advocate over- 
looked altogether in his argument the provisions contained in the 
Code of Civil Procedure, vide Order, 8 Rule 6. This order and 
rule applies equally as law in these provinces as in the Punjab 
in suits for recovery of money. Defendant caneclaim to set off 
against the plaintiff's demand any ascertained sum of money 
legally recoverable fi him from the plaintiff. Without going 
any further into the contention raised by the learned Advocate, 
the sum due on thè ruqqa was a sum which the defendant, if he 


had sued in the Punjab, could have recovered by law from the, 


plaintiff. 

As regards the plea relating to the account books, we note 
that the appellants, when they fled their objections.in the lower 
appellate court, filled the roll of responients in that court, 
and they never objected that the accouat books had not been 
proved.® We understand that the respondent went iato the 
witness box and as a matter of fac? did provegthe accouat books. 
This plea also fails, The appeal fails and is dismissed with costs. 

f ° ‘ Appeal dismissed. 
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1912 , . . 
ear RAGHUBIR SINGH a 
1, Sand 83. = i versus , o 
Loup Aao- MOTI KUNWAR. 
XAGHTEN, ` 


bin JOHN Hmla Law—Purtison—Agroomont areouted by and bolivoan some of the manbers of tho 
ee es Joint family—Agrosmont acted upon by all the mombas including those nol parios 


ALL to t—Seve anoo of isila and tntorest. 

Where an agreement exesuted in 1878 by and between three membora of a 
Hindu joint family declared that they along with two other mombers of the 
~ family were sharara in cortain villages, therein specified, and wore in 
seperate possession of defined shares thereof and provided that the share in 
pogesssion of a member as therein “specified shall be considered to be tho 
property of that very person wio is in possession thereof”, and the evidenes 
established that frim 1878 up to the time when' the present dispute arose 
the agreement had been acted upon by all the members of the -family 

including the two who were not parties thereto ; : 


Hold (affirming the High Oourt) that ope of the exosutants of the agree- 
ment at the time of his doath in 1895 was separate in title afid interest, 
Appovier v. Rama Subba Aiyan, [1866] 11 Moore’s L A. 76. 
Balkishen Das v. Ram Narain Saha, [1908] LB. 80 Is Á. 189. 
Parbat v. Nawmhal Singh, [2000] L. R. 88 Ê A71 
followed: í ? 

Two consolidated Appeals from two, judgments and decrees of 
the High Court of Allahabad, one of them reversing a judgment 
and decree of the Court of the Subordinate Judge of Mainpuri, 
ang the other effimning a judgment and decree of the Court of . 
the Assistant Collector of Etawah. 


The sole question for determination was whether one Baldeo 

- Singh, a member of a Hindu joint family, was Separateain title 
‘ ° ge os i 

and interest at the time of his death in 1895. 


The facts are stated in their Lordship’s judgment, á 


One of the suits, giving rise to these appeals was ‘instituted 
by the respondent, the widow of Baldeo Singh, in the Court of 
the Assistant Collector of Etawah, for-arrears of Profits, arising 
from her specified share of the Property. The Assistgat Collector 
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held that under s. 201 of the Agra Tenancy Act, the, mere fact, Civit. 
that her name was recorded as a proprietor in the revenue papẹrs, 1919 
was sufficient to maintain her claim inghis Court. He, therefpre, RAGHUDIM 
decreed the claim. The,plaintiffs, thereupons instituted the second ^ e Bixo 
of the two suits in the Court -of the Subordinate Judge of Mom kox- 
, Mainput, who decided tĦat Baldeo Singh wasa member of a api 
joint fatnjly at the time of his death and consequently his widow 
had «ily a right to maintenance, and decreed the suit: On 
appeal in both suits the High Court held that Baldeg Singh 
was separate when he died'and made decrees accordingly. « 

Plaintiff appealed. 


De Gruyther, K. C. and B. Dube, for the appellant, contended 
that the agreement of 1873 pattitioned the share of Madan 
Mohan Singh but did not affect partition as regards the other 
members of the family, and Baldeo Singh was, therefore, joint at 
the time of his death, and that if it be held that that agre&ment 
separated all the members of the family, the members other than 
Madan Mohan Singh reunited soon after 1873. Reference waa 
made fo - , 

Roxa Prasad Sukal v. Doo Dutt Ram Sekal—(1899) L. R. 27 I. A. 89. 
Gajondar Singh v. Sardar Singh—(1896) I. L. R. 18 AN. 176, 

Hoolash Koer v. Kassos Prasad—{1881) I. L. B. 7 Cal. 869.° 

Balkishon Das v, Ram Narain Sahu—(1908) L. R. BOL A. 199. 
Musamrat Pardais v. Ohaudn Nawwhkal Sagh—(1009) L. R. 86 L A. TL 

Mayne’s Hindu Baw (7th ed.) p. 671, and 495: The Indian 
Evidence Act ss. £8 and 45., The Agra Tenancy Act (2 of gor, 
U. P.) s. 201, and the N. W. P. and Oudh Land Revenue Act 


(3 of 1901, U. P.) s. 144. 


Ross, K. C. for the respondent, relied on ° o 
Baltashen Das Y. Ram Narain Sahu—{1908) L. R. 80 L A. 139.” 
~ Musammai Parbati vy. Chaudri Naunihal &ngh—(1909) L. R. 86 L A. 71. 


and Mayne’s Hindu Law (7th ed.) p. 672, and submitted that the 
decisiorof ‘the High Court was right. ° 


De Gruyther, replied. ` ° 

The judgment of their Lordships” was sda by 

Lorp MACNAGHTEN : :— These arecons olidated appeals from tord 
a judgment of two decrees of the High Court of Allahabad Mamagh'en. 


pronounced į ini favour of the respondent Musammat Moti Kunwar. 
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In the Court of the Assistant Collector of Etawah; Moti Kun- 
war, widow of Baldeo- Singh, who died in 1895. succeeded in 
making good her claim tq arrears in respect dfa specific share of 
property which undoubtedly at one tyme’ formed part of the 
joint property of an undivided Hindu family to which her hus- 
band. belonged. Thereupon the appellants, who alléged that | 
Baldeo Singh was not separated at the time of his death, brought 
a.suit in the Court of the Subordinate Judge of Mainptri and 
‘ btained a declaration that they were the absolute owners of 
the property claimed by Moti Kunwar, and that she had no right 
of ownership therein but merely a right to maintenance. There 
was an appeal tothe High Court by Moti Kunwar, against the 
decree “of the Subordinate Jwige, and an appeal by the present, 
appellants against the order of the Assistant Collector. The two 
appeals were consolidated. The High Court reversed the decree 
of the Subordinate Judge and dismissed the suit of the present 
appellants, as well as their appeal against the order of the Assist- 
ant Collector. i a 


The whole controversy depends’ upon the question whether ` 
Baldeo Singh was separate in title and interest at the time of his 


death. g 


In 1871 Madan Mohan Singh, who was a member of the undi- 
vided family, separated and received his share. For the purpose 
of this transaction and in settlement of all ditputes “relating to 
the Zamindari, the household articles, and the money-lending 
business, &c.,” an agreement was “execufed on the tgth of 
December 1871 by Baldeo Singh, Lalta Parshad, the adopted son 
of a deceased member of the undivided family, and Madan 
Mohan Sing. Omthe roth of October 1873 another agreement 
was executed between and by Naldeo Singh, Lalta Parshad, and 
Madan Mohan Singh. After declaring that the executants along 
with Raghunath Singh and .Soti Parshad were shares in the 
villages specified below, the agreement proceeded as follows :— 


‘€ Now we have already ‘come to terms and according to the shares given below 
we have been in possession and enjoyment of our respective shares. As regards 
it, we have, with our mutual consent, entered into af agreement according to the 
terms given below: š i = , 

‘‘The same share in the property whieh is in the possession of & particular 
person as given below shall be considered to be the property of that very person 

e 


VOL. XI] PRIVY COUNCIL. f 149 


who i3 in posseasion thereof, If any of us brings any suit in Civil or Revenue 
Court to the effect that his share is less or he is o.loser, it shall be  gonstdered to 
be false in every Court. @By virtue of this agreement no person shall be competent 
to bring any glaim in Court in respest of any pértion oF the property other than 
the property detafled below.” è 
Then gfter some provisions, which it is not necessary to set out, 
ethere followed * a specification, of the villages belonging to the 
family and the shares in which those villages were thereafter to 
beheld. The agreément was registered on the same day. Frofn 
that time the property has been entered in the register in &ccord- 
ance with the arrangement contained in the agreement, and 
on the death of Baldeo Singh his share was entered in the'name 
of his widow, the respondent Moti Kunwar. s 


From the terms of the agreement of 1873, the learned Judges 
of the High Court rightly, as it appears to their Lordships, 
“ gather that the members of the family were in separate pos- 
stssion of defined shares of the family property before the date 
of its execution” and they also gathe? from it“ that Raghunath 
Singh as well as Soti Parshad,” who was then a minor, so far as 
the latter could assent to an arrangment, had agreed to the allot- 
ment of shares specified in the instrument.” The learned Judges 
further point out that the khewats of two of the villages specified 
in the agreement of 1873, which were in evidence, show that at 
the close of 1872 the tntry of nanfes was altered and the names 
of Lalta Parshad, Séti Parshad, Ragunath Singh, Baldeo Singh, 
and Madan Mohan Singh ,were entered separately in respect of 
their separate specific shares. 


As regards the share of Raghunath who was not a party to the 
agreement of 1873 the partition appeaw to hate Been accepted. 
and acted upon by him up to the time of his death which occur- 
red in 1879. On his death the name of his widow was recorded 
in his glace aud she was appointed lambardar of the village 
which had been allotted to him., On her death the names of 
Baldeo Singh, Lalta Parshad, and Soti Pahad were entéred in 
her place, not jointly, but in respect of specific shares, 


Soti Parshad, as already stated, was a minor at the date of 
the agreement of 1873, but it appears that on attaining majority 


he made nq objection to it. He seems to have recognised the 
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partition and acted upon it until Moti Kunwar apptied for com- 
plete partition in the Revenue Court. 


- The contention on the part of the appellants was (g) that the 
agreement of 1873° was a partition onby as regards the share of 
Madan Mohan Singh, and that the other members of the family 
remained joint, or (2) that the other -memberg reunited eithere 
immediately or shortly afterwards. There seems to be no foun- 
dation for the latter contentiom ‘and indeed it was only faintly 
put ferward. Reunion is a question of fact,and there is nota 
scrap of evidence to show that any members of the family reunited 


or even contemplated reunion. 


In support of their principal contention the appellants put in 
a mass of parol evidence which was contradicted by parol evi- 
dence on the other side. The learned Judges of the High Court 
thought the parol evidence vague, unsatisfactory, and inconclu- 


sive. « 


The High Coutt also refected, and in their Lordships’ opinion 
rightly rejected, a petition of Bald& Singh himself, in which he 
alleged that Ragunath’s widow was entered as owner solely for 
her consolation. This petition wasin answer to an application 
by the widow to remove him from the office of sarbarahkar, and 
is irreconcileable with an earlier petition presented by him, in 
which he distinctly admitted* that he pafd to the widow the 
annual profits of her share, and that the agreement of 1873 had 
been acted upon. : k 5 

The High Court also rejected as unworthy of consideration a 
document which was referred to as proving that Moti Kunwar 
herself admitted “that the property registered in her name was 
joint family property. This document purports to be a certified 
copy of a certified copy of a deposition made by Moti Kunwarin 
another guit which was not even put to her in ctoss-examenation 
although she averred that she had never made an admission to 
that effect. r 

The High Court also rejected as inconglusive certain accounts 
which purported to show that the expenses of the marriage of 
Baldeo Singh’s daughter and his funeral expenses were paid out 


of joint family property. è 
e 
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In conclusion the learned Judges say that it was sufficient for 
them that an agreement was committed to writing, which was 
clear and definite in its terms, and they Add that that agreement 
has been shown to have Been acted upon up to the present time. 

Their Lor Iships agree in the result at which the High Court 
arrived. „Having regard to “the „agreement of 1873 they think 
tbat the cate is concluded by authority. The result is eatirely i in 
aiecordance ‘with the principle laid down by this Board in thé 
Judgment delivered by Logo Wastsury inthe Appovier cafe (?), 
and in the more recent cases of Balkishen Das v. Ram Narain 
Sahu (2), and Parbati v. Naunihal Singh (°). 

Their Lordships „will therefore „humbly advise His Majesty 
that this appeal should be dismissed. 

The appellants will pay the costs of the appeal. 

SMR: : Appeal dismissed, 


"Solicitors for the Appellants: Barrow, Rogers, and Nevill. 
Solicitors for the Respondents: Ranken Ford, Ford and Chester. 


(1) [1866] 11 Moore’s I. A. 75. (2) [1908] 80 I. A. 189. (3) [1909] 861. A. 71. 
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. ILAHI BAKHSH.* $ 
e ù . e 
Practsco—Sust for acco wnts—Veondor borrowng money with verdes to pay to vendors— 
Yroumnary decree for acoount—Deferdant lo bog twhile giving accounts. 

Where at the time of the execution of a gale deed a portion of the eon- 
sideration was left with the vendee to be paid by her to the vendor’s creditors 
and the vendee failed to do so, in a sult by the vendor for the sum alleged 
to be still in the hands of the evendes, hold that the plaintiff was entitled to 
call upon the defendant for an account of the money left in her hands not- 
withstanding that the plaintiff asked for a decree for a definite sum; and 
the court should have passed preliminary deorce directing accounts to bo 
“taken and then calling upon the defendant to begin the case. 

ea 
Seconp APPRAL against the decree of Babu Rama Das, Sub- 
ordinate Judge of Ghazipur, reversing the decree of Babu Kashi 
Nath, Munsif of Ghazipur. . 


The plaintiff sold on January 18% r908 certain property to the 
defendant for-Rs. gro out of which Rs 343-1 were received in 
cash by the plaintiff and the balance of Rs. 566-15 was left with 
the defendant for payment to certain creditors of the plaintiff, 
Two years after the plaintiff brought the psesent suit for recovery 
of Rs. 118 alleging that the sum had not yet been paid 
by the defendant to the creditors, and thaf the defendant did not 
render any account to the plaintiff inspite of repeated demands. 
The defendant aid that she had paid the amount with the ex- 
ception of only Rs 18, In*the court of first instance the plaintiff 
ang the defendant made statements to the effect that they would 
Hat, ‘produce any evidence as the burden of proving the payment ` 
or n¢nepayment of Rs. 118 to the creditors of the plamtiff lay 
upon the other side. The Munsif holding that the burden of 
proof lay upon the plaintiff dismissed the suit. The Subordinate 


Judge on appeal decreed the suit on the ground that the burden 
lay on the defendant. 


The defendant appealed, 
* 5, A. No. 747 of 1013, ° 
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Peary Lal Bonerji for the appellant:—Under the deed the 
money was not payable to the plainwff direct and the plaintiff, 
therefore,’ Had to pròve his cause of action. +The burden of proof 
was, therefore, clearly on the plaintiff as he had to prove that he 
had a rifsht of suit, before his claim could succeed. This case is 
: essentialy different from the class of cases in which the plaingiff is 
entitled to a sum of money direct from the defendant afd _$he 
latter pleads payment to the former, in which cage the durden 
would be on the defendant. 


[Cuamier, J.—But is not the defendant bound to account and 
had not the plaintiff a cause of action to call upon her tq render 


an account?] 

The deed gives no right to the plaintiff to call for an account 
and even if it does it was for the plaintiff to substantiate his cause 
of action for a suit for account, which he failed to do as he pro- 
duced no evidence. In any case the decree of the lower appellate 
court is erroneous in as much as it makes the property liable for 
the surh decreed, 

A.C. Mitira (with whom S. C. Chandri) for the respondents, 


On the pleading, as they stand, there can be no doubt that the 
burden of propf was on the defendant. Whether the suit was 
onè for recovery of money or for account, as pointed out by this 
court, the defendant having admitted the sale deed acmitted also 
the receipt of Rs 566-15 from the plaintiff for payment to his 
creditors. As such she was ina better position than the plaine 
tif ta prove the payment of any amount that she alleged was 
paid to the creditors named in the sale-deed. Therefore in view 
of th provisions of Sec. 106 of the Evidence Act the burden of 
prooflay on the defendant and the defendant having declined to 
produce any evidence the plaintiff's suit was rightly decreed. 


Peary Lal Banerji heard in reply. 
e 
The following judgment was delivered by 


Cuamisr, J.—The plaintiff in this case sold some immoveable 
property to the defendant for a gtated consideration of Rs. gto. 
The sale-deed shows that Rs. 343-1-0 were paid in cash to the 
plaintiff and*that Rs. 566-15-o were left in the bands of the 
defendant for payment to certain creditors of the plaintiff, The 

f [20 R] . 


Ohamier, J, 
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expression used in the deed is waste adai mahajanan Rs. 566-15-0, 
amanat chhor dia, and the deed went on to provide that the de- 
fendant should pay off the creditors mentioned at the foot of the 
* document, receive back certain documents froth their possession 
and obtain receipts from them. In the present case the plaintiff 
comes into court setting out the above facts and saying tat the 
defendant had paid no more than Rs. 448-15-0, that she had not 
paid the balance and that she had rendered no account to the 
plaintiffeof the money left in her hands, notwithstanding that 
she had been repeatedly called upon to give such an account, 
and the plaintiff prayed for a decree for the sum which he alleged 
was still in the hands of the defendant. The defendant pleaded 
that the sale deed did not requise her to render any account to 
the plaintiff but that, as a matter of fact, she had paid the whole 
sum left in her hands to the creditors except about 18 or 20 
rupees? On the case coming before the court the plaintiff con- 
tended that it was for the defendant to begin and that if thé 
defendant gave no evidence the suit should be decreed. The 
Munsif rejected the contention and dismissed the suit., The 
plaintiff appealed, and the Subordinate Judge held that it was 
for the defendant to'begin in as much as she was bound to ac- 
count to the plaintiff for the money left in her hands. According- 
ly he allowed the appeal and decreed the claim. Jt appears to 
me that neither of these decisions is correct. Ip my opinion the 
plaintiff is entitled to call upon the defendant for an account of 
the money left in her hands and theesuit should be treated as 
one for an account notwithstanding that the plaintiff asked for 
a decree for a definite sum of money. But in this view the court 
should have passed a preliminary decree directing accounts to be 
taken. Had this been done the defendant would have been 
called upon to produce an account and she would then have 
understgod that it was for her to begin. Until she A called 
upon*by the court to produce gn account the court is not in a 
position to pass a décree for any sum of money. In this view of 
the case it is premature to consider whether the plaintiff is 
entitled to a lien or charge on the property sold. But I would 
refer the court below to the dectsion cf the Madras High Court 
reported in I. L. R. 33 Madras 446. I allow this appeal, set aside 
the decree of the court below and remand the case ‘through the 
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lower appellate court to the court of first instance in “order that OIVIL. 
it may be disposedtof according to law. The court should make 1918. 

n ; e g == 
an order directing agcounts to be taken and then call upon the gasp, mar 
defendant to produce añ account. Costs here and in the courts ` ae 
below wall be costs in the gause. BAKHSH. . 
A.C. Me | * Appeal allowed—Cause remanded. Ohamier, J. 

o e ° 
Pad 
s 
GENDAN LAL Crv 
versus 1918. 
SHAHZADI AND orueErs.? ; January, 17. 
e 
Coniract—hgh rate of mtorest— Undue myluence—Simplo Interest at 5 per oot. ver CHAMIER, J. 
mensoni not toonsafonable 
Where no undue influence had been exercised by a mortgagee a stipulation 
to pay simple interest at the rate of five per cent per mensem could be 
enforced as the rate was not necessarily unconscionable. 
. e . 
SeconD APPEAL from a decree of H. Dupernex Esq., District’ 
Judge of Farrukhabad, confirming a decree of Babu Nitkisore 
Mehra, Additional Munsif of Fatehgarh. > 


Haribans Sahai, for the appellant. ‘ 
Ghulam Mujtaba, for the respondents. 
The following judgment was delivered by 


CHAMIER J.—This was a suit on a mortgage dated June agth, Ohamior J, 
1890. The sum secured was.Rs. 20. The mortgagor agreed to pay 
interest at 5 per cent. per mensem. More than twenty years after 
the mortgagee brought this suit for Rs. 262-0-0 on account of 
principal and interest. The first Coyrtgut the 4nterest down*to 
simple interest at the rate of 2 per cent. per mensem up to the 
date of the suit and allowed interest at 6 per cent. on the sum 
due on the date of the suit. That decree was affirmed by A 
the District Judge. In second appeal it is contended that „there 
was no ground on which the contractual fate of interest could 
be cut down. It seems that the defendants in the first instance 
denied the genuinenes8 of the bond. When they saw that 
this plea would not be accepted they put in a petition, after 
all the evidence had been recorded, alleging that the con- 


nx 4S. A. No. 740 of 2912, 
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tractual rate of interest was too high and should not be 
allowéd. The defendants never pleaded undue influérice at 
any stage of thé case but,the courts below steri to have held 
that the mortgdge was obtained by undue isifluerice Wecause it 
appeared that previous to the transdctidn in question money had 
been advanced by the plaintiff to the defendant at lower®ratés of 
interest. It appears to me that this is no ground for holding 
that undue influence was exercised py the plaintiff in the wansac- 
tiotnew i in question, If the defendant had agreed in the mort- 
gage-deed to pay interest at the rate of Rs, 1-8 per cent. per 
mensem, compounded anually, no one would have suggested that 
the rate of interest was unconscionable. The sum claimed by 
the plaintiff does not excéed what he would have been entitled 
to claim at the rate cf Rs, 1-8 per cent, per mensem eorhpounded 
yearly. I can discover no ground upon which the rate of interest 
can be cut down. Therefote in lieu of thé decreé of the court 
below I givé the plaintiff a decree for Rs. 262, the amourtt 
due at the date of the suit but in view of the large sum decreed 
on accouht of interest I decline to aWard interest after “he ins- 
titutión of the suit. The plaintiff will get his costs in the first 
court on Rs. 262 and in the lower appellate court on Rs. 142. 


: z Decree modified. 
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PEAREY LALL 


E e versus 
` * | KOKLA KUNWAR AND ANOTHER.®? : 
Evidenco—fadmanbilty ta—appheaton tf? revenues court for muiahon—subssqucnt sit 
for possession. Pa 


M. S. died leaving behind him a widow K. anda brother’ R. P. Disputes 
arose between K. and R. P. as to who sucsseded to the property of M. 8. An 
application was putin by K. and R. P. im the revenue court in the sourse of 
the mutation proceedings that K” and B. P. should each be resorded in the 
rovenue papers as owner of half. In a Suit by K. for possossion of the half- 
share of R. P. in the hands of a transferee from him, Aeld that the application 
to the revenue court was evidence of a settlement between K and R. P. 
of their disputes and was admissible in evidence and the plaintiff's suit was not 

e maintainable as nothing had happened subsequent to the settlement to give 
the plaintiff any right to resilo from it. Rustam Aly. Gawa, 8 A L. J. R 
918, distinguished. Khmm Laly. Gobind Krishna, 88 All., 356, Madam Lal v. 
Ohnttan Singh, 8 A. L. J. B. 101, referred to. 


Szconv APPEAL from a decree of F. E. Taylor Esq, District 
Judge of Bareilly, reversing’ a decree of Babu Baijnath Das, 


officiating Subordinate Judge. 
Suit for possession. . 
e 
The material facts*appear from the judgment. 


e f 
The court of first instance dismissed the suit but the lower. 
appellate court reversed the decree. 


Defendant appealed. 


Satish Chandra Banerji and Surendra Nath Sen, for the ap- 
pellant. 


Gulzari Lal and Benode Behari, for the respondents. 


The following judgment was delivered by ° 


GrirFin, J.—One Mohan Singh died in 1903 leaving a bro- 
ther Ram Prasad Singh and a widow Musammat Kokla. A 
dispute arose between these two on the death of Mohan Singh 


as to the property of the latter. * Ram Prasad, alleging thac the 
#8. A. No 655 of 1912. 


Gnif, J. 
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Crvi. property was the joint family property and that Kokla Kunwar 

1918, -was unchaste, claimed the entire property. eXokla Kunwar, on 
Reamer Lat the other hand, alleged that as the widow of Mohan Singh, who 

aa , had acquired the property for himself, she was entitled to 
Kunwar. succeed. They put in an application in the revenue cqurt before 
Gaga: J. whom proceedings i ia mutation were being held. In this applis 
cation they stated that the family being a joint onë they had 
Dycced that each be recorded in Tespect of one half of Mohan 
Sings property. After the mutation proceedings Ram Prasad 
Singh sold his one-half of the property and Kokla Kunwar also 
sold hers, Kokla Kunwar instituted this suit in May, 1911, 
claiming possession of the one-half of the property, which had 
‘been sold by Ram Prasad Singh to Pearey Lal, defendant No. 2, 
who is the appellant in this court. The suit was defended in 
the court of first instance by Pearey Lal alone. The plaintiff 
alle Sed that the property was the self acquired property of her hws- 
band to which she was engitled on his death, that she had been 
induced by fraud and misrepresentation to ayree to her brother- 
in-law being recorded in respect of one-half of the property and 
that she had no one to advise her, at the time as to the pro- 
priety “ot this agreement. The court of first instance, while 
holding that there was no fraud or misrépresentation proved to 
have been practised on her» found thats the property was the 
joint property of the family and that theeplaintiff had become 
unchaste. On these findings the suit was dismfssed. The plaintiff 
appealed The lower appellate court was not satisfied that the 
unchastity imputed to the plaintiff had been established and 
held that the prpperty had been the self acquired property of 
Mohan Singh, in as muchas he had obtained it personally asa 
grant from the Government. On the question of fraud the court 
below states :—‘ The plaintiff alleges that she acceded to the 
compromise ọn account of misrepresentations that wee made 
to her. No misreppesentation® was proved, and if it was necessa- 
ry for her to establish this contention her suit and the present 


(ead 


appeal must certainly fail.” In the latier part of the judgment 
the learned judge further observes: —" In the case now under 
consideration there ts nothing to show what the circumstances 


were in which the compromise was arrived at.” The learned 
: ° ‘ 


e f 
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judge was further of opinion that “the compromise amounted CIL 
ta a transfer of a 1ight to immovable property such as could 1918. 


only be effected by means of a registéred instrument.” The pPpriney LALL 


compromise in the prefent, case was simply an application put in Sms 
the revenue court. It was not registered. On these findings Kuxwar, 
the lower “appellate court decreed the plaintiff's suit. The Gripen, J. 
plaintiffs%uit had included a claim for mesne profits, the amount 

of which Was not ascertained inthe. court of first instance, ‘kn 

the lower appellate court without noticing this omission Po 

the plaintiff a decree for the full amount claimed. In ‘appeal 

to this court this last point is also one of the grounds taken in 

the memorandum of appeal. It is contended on behalf of the 

appellant that this ‘petition to the revenue court should be 

looked upon in the nature of a family settlement on which 

the court should act, and I am referred to a ruling of their 
Lordships of the Privy Council in Khunnt Lal v. Gobind 

Krishna Narain(') and to another case Afadan Lal v. Chhuttan 

Singh(?), With reference to the view Sf the Court below that 

the document was one requiring registration it is poirted out 

that the petition to the revenue court isnot relied on as a deed ° 

of transfer of immoveable property, but simply as evidence of 

the avreement between the parties as to how the entry ‘in the 
Government papers should be made of their respective rights 

thereto. A further ground taken is that the suit is barred by 
limitation in as mugh as the plaintiff comes in eight years after 

the settlement of 1903.* Finally it is contended that the con- 

duct of the plaintiff is such as to operate as estoppel in favour 

of defendant No. x. The ruling referred to in the judgment 

of the lower appellate court, Rustam ali v. Khon Gaura(®), 

does not, in my opinion, bear on the present case. In that case - 
there was a dispute between the plaintiff and her two sisters 

in the matter of mutation of names in the Revenue Court. A - 
compromise was entered into and the compromise deaft with 

other properties, over and above the land@d property in res- i 
pect of which the Revenue Court was concerned with in the 

mutation proceedings, and it was held that in respect of this latter 

property the compromise could have no effect, in as much as the 


(1) [1911] 88 AIL, 856. (2) [1912] 10 A. L. J. R., 101, 
ai (8) [1911] 8 A. L, J. R. 918, 
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documeht of compromise had not been registered. It was ob- 
served in the course ofthe judgment tlfat, as bearing on the 
issues raised in the case, the proceedings before the Revenue 
Courts including the petition of compromise and the orders 
passed by the court, were. undoubtedly admissible im evidence 
and must be taken into account for what they mayebe worth. 
In’ py opinion the contention advanced on behalf of the appel- 
t in respect of the compromise is correct and must be sus- 
tained. By the petition to the Revenue Court neither of the 
parties thereto purported to convey any property. The petition 
simply contained a statement by the parties that they agreed 
that seach should be recorded in respect gf one half of the pro- 
perty in dispute. Such documents are put in every day in the 
Revenue Courts and so far as my experjence goes registration of 
such instruments is not insisted on. If then registration of this 
document is not necessary, it can be looked to as evidence® of 
the agreement betweere the parties so far back as 1903. The 
plaintiff alleged that the compromise, as it is called, had been 
obtained from her by means of fraud, misrepresentation, etcetra. 
As I understand the judgments of the courts belpw the plaintiff 
made no attempt to lay even the foundation of a case of fraud 
or misrepresentation, and there is undoubtedly ,a clear finding 
by the lower appellate court that no frfud pr misrepresentation 
was proved. The settlement of the disputé between the parties 
embodied in the applicatioh to the Revenue Court was a good 
agreement and is good evidence of what the parties considered 
should be done in the dispute they were engaged in. This 
being the qaseeand nothing having happened subsequent to this 
agreement which would give the plaintiff any right to resile from 
it, I must hold that the plaintiffs suit js not maintainable, I 
allow the appeal, set aside the decree of the lower appellate 
court and dismiss the plaintiff’s suit with costs in all courts. 


° : Appeal allowed. 
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Hindu Law—Haintenance— Wife, separate smit Jorine eeyan 
by taking second wife aude giving the first an inferior position— Whether 
suficient. 

The only cruelty which oan be recognised under the Hindu Law justifying 

a Hindu wife to claim separate maintennnoe_is the legal cruelty whigh would 
under the English Law support a suit for judicial separation, and under the 
English Law to constitute legal cruelty there must be actual violence by tho 
husband of such a eharneter ns to endanger personal health or safety of the 

wife, x é 

e 

>» Where, therefore, in a suit for separate maintenance bya Hindu wifo 
against her husband it is found that no agbual violence was used by the 
husband, of such a character ag to cudanger personal health or safety, held 
that.she was vot entitled to separate maintenance. 


Held further, that the conduct of the husband in taking a sesord wife and 


neglecting, or showing unkindness to, the first wife, or assiging the latter an | 


inferlor position in the houso and thus causing her mental agony does not 
amount to legal cruelty. 

Joebo Dhon y. Sendha, 17 W. R. 528 ; Sesianath v. Hamwmbwtty, 24 W. R 
377 ; Yamunaba v. Naraym Moræhrar, 1 Bom., 164 ; Arumagam v. Talu- 
kanum, 7 Mad., b7 ; Binda v. Kanala, 15 Al., 126 ; Dular Kunwar y. 
Duarka Nath, 84 Oal., 871 refofred to. 


Seconb APPEAL from a decree of Saiyed Jawad’ Husain, 


Subordinate Judge of Saharanpur, reversing a decree of Pandit 
e 
Piare Lal Chaturvedi, Munsif. : . 


Suit for maintenance by a Hindu wife. 


The facts of the case are as follows :— 


e . ; . 2¢ 
The plaintiff brought a suit for maintenance againste her. 


husband alleging that the husband had ill-tr€ated her and that 
he had taken a second wife and wanted her to live in the 
same house aga slave wile. She also alleged physical violence 
on her person by the husband. The defence was that the 


| 8. A. No. 559 of 1912. 
° [2r R] 
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defendantedid not ill-treat the plaintiff and that he had married 
for the second time only because the plaintiff gould not cook his 
food and also because the plaintiff lacked good manners and 
that as the defendant was ready to receive the plaintiff in 
his house the plaintiff was not entitled to a separate maintenance. 

The first court dismissed the suit holding that no specific act, 
of physical violence by the husband on the wife had beet paved. 
bythe latter, although it found fhat the husband wag willing 
only to keep the plaintiff in his house as a slave to the second 
wife. The lower appellate court however decreed the suit, being” 
of opinion that although there was no direct evidence of cruelty 
or ill-treatment yet there were ample circumstances to justify 
the conclusion that the wonfan, owing to’ the conduct of her 
husband, was put in extrenie mental agony and that this fact, 


_coupled with the second marriage of the husband, was sufficient 


justification entitling her to separate maintenance. 
e. 


The defendant appealed. 7 


Syed Agha Haider, for the appeHAnt, contended that upon the 
finding of the lower appellate court the plaintiff was not entitled, 
under the Hindu law, to claim separate maintenance allowance. 
She ought to have specifically proved that physical violence was 
done to her. The causing of mere mental agony did not constitute 
legal cruelty. A second mareiage by the husband does not under 
the Hindu law entitle a wife to forsake dher husband’s abode 
and hence there was no Justification, whateveto grant mainte- 
nance allowance to the wife. He relied on i 

Yamuna Bai v. Narain Moreswar Pandos, [1896] I. L. R. 1 Bom. 104. 
9 Arumugam Ww Tubs Kanum » £1888] L L. R. 7 Mad. 187. 
Jesbodhon v. Sxndhoo, [1873] 17 W. R. 522. 
Sita Nath v. Howmabutty, [1875] 24 W. R. 877. 
Binda v. Kawnsitia, [1890] I. L. R. 18 AU, 126. 
Dedar Koer y. Dwarka Nath Messer, [1905] I. L. R. 34 Cal. 971. 


Parmeshwar Dayal, for the respondents. 


The findings of the lower appellate court “taken as a whole 
constitute a finding to the effect that there was cruelty on the 
part of the husband. A Hindu wife is entitled to leave her 
husband’s abode if there 18 actual physical © violonce to her, if 


1 


“ 
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there ig reasonable apprehension of physical violence to her in 
future and if there «has been gross failure of marital obligation. 
Although there was no proof of actual “physical violence but the 
fact that the husband was not disposed to treat the wife honour- 
ably and only allowed her to remain in his house as a mere slave 
to the newly married wife, “was sufficient justification for the wife 
to quit Her husband’s house and to claim separate maintendnce. 
This amounted in fact to a gross failure by the husband t r- 
form the obligations of marital tie and was in itself the strongest 
evidence of legal cruelty, He cited 
_ Binda v. Kuunmlla, [1890] L L. B. 18 AIL, 16. 

atangies Dasi v. Jogindra Ohandra Mullick, [1891] L L. R. 19 Oal., 8. 

Dular Koor v. Dwarka Nath Misser, [1908] L L. R. 34 OaL, 971. 

Colobrook’s Digest of Hindu Law, Vol. II Sestion LXI p. 129. 

Syed Agha Haider, was heard in reply. 


. The following judgment was delivered by ° 


Rarig; J.—This appeal arises out qf a sui» for maintenance 
brought by the plaintiff respondent Musammat Parsanni, a 
Hindu wife, against her husband, the defendant appellant. 


© She claimed Rs. 5 per mensem as maintenance, on the ground 
that her husband had taken to himself another’ wife and had, 
since then, been ill-treating her (the plaintiff respondent) and 
had turned her outsof the house declinins to support her any 


more. 

The ddieddant: appellant resisted the suit, by denying the 
alleged ill-treatment and expulsion of the plaintiff respondent. 
He further said, that she was a woman oí bad temper and worse 
mdaoners. She was unable to cook meals and do bther house- 
hold work on account of which he had to take another and 
inore suitable wife to himself. The plaintiff respondent, he said, 
had beep abducted from his house by her father, who had 
instigated her to bring the present suit and made her siecle to 
return to him. He was willing to support Her if she went back 
to live with him. 

The learned Munsif of Saharanpur, in whose court the suit 
was brought, came to the conclusion, in a well considered 
judyment, that no legal cruelty had been proved and dismissed 

e 


Rafiq, J. 
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the claim.. On appeal the learned Subordinate Judge, though 

agreeing with the first court, that no cruelty qyr ill-treatment had 

been proved, was of opirfion that “there were ample circums- 

tances to justify the conclusion that the woman, owing to the 

conduct of her husband was in extreme mental agony”, and that 

the said circumstances, taken with Thè presence of a second wife 

in the house, entitled the plaintiff respondent to live seParately” 
frag “her husband and claim maintenance. He acceffied the 

appem and reversing the decree of the first court decreed the 

claim of the plaintiff respondent. 


The husband has preferred a second appeal to this court. 


The learned counsel for the appellant contends that the 
taking of a second wife by a Hindu, or the unequal treatment 
of the two wives by him, or both taken together, does not amount 
to cruelty in the legal sense of the word, which would enable 
the aggrieved wife to live separately from her husband and 
claim separate mmintenaece. The allegation of cruelty, it is 
said, must be borne out by evidencewwhich established actual vio- 
lence by the husband, of such a character as to endanger per- 
sonal health or safety of the wife or a reasonable apprehension 
of such violence. ln the present case both the lower courts have 
found that no violence of such a character was used by the de- 
fendant appellant. The lower appellate «court misapprehended 
the law in thinking that the mental agony caused to the plain- 
tiff respondent by the remarriage of the defenflant appellant or 
by his neglect or un-kind conduct to her entitled her to seek 
for separate maintenance. f 


° The learted tounsel bag cited a number of cases in support 
of his argument, some of which are giyen below : 


Jeebo Dhon v. Musammat Sundhoo and (1), others Silanath 
Mukery v. Sreemutty Haimabatly (?), Yamuna Bai and e220ther 
v. Narayan Moreshvar (*) Agumugani v. Tulukanam (4), Binda 
v. Kaunsilla and °another (5), Dulari Kuur v. Dwarka Nath - 
Misra ($). Halburry’s Laws of England Volume 16, p. 473. 

For the respondent the reply is, that under the Hindu law the 

(1) [1872] 17 W. B. p’ 522 ° (2) [1875] H W. R. p. 377. 
(8) [1876] 1 Bom. ; 164. (4) [1888] 7 Mad., 187. 
(5) [1890] 18 Al., 126. (6) [1912] 84 Cal, 971. 
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conduct of a Hindu husband which tends to disgrace the wife is 
sufficient reason for her to live apart from him and to claim 
separate maintenance. It has been féund by the lower court 
that the defendant appellant wanted the plaintiff respondent to 
live in subjection to and under the orders of his second wife. 
Such a pésition was unbearSble, because of the disgrace of it, 
and the plaintiff respondent ¢ould never submit to it. „She 
should, therefore, be allowed to live with her parents and the de- 
fendant appellant, should give her Rs. 5 per mensem fdf her 
support. l 
The learned vakıl for the danei respondent relies on the 
passage given at page 133.0f Colebrooke’s Hindu Law, Volume II. 
It is further argued that there is a reasonable apprehension of 
the safety of the plaintif respondent as her refusal to accept 
an inferior position to her co-wife is bound to bring on her the 
displeasure and violence of the defendant appellant. . 


` I think that the contention for sthe defgndant appellant 
must prevail, Itis rot disputed that the only ground upon 
which a Hindu wife can claim separate maintenance is that of 
habitval ill treatment and cruelty on the part of her husband. 
The law. as to what constitutes ciuelty, which would justify a 
Hindu wife to live apart from her husband and to claim separate 
maintenance, 1$ quite clear. 
.A long and ution course of decisions in this country has 
laid down the rul® that the only cruelty, which can be recog- 


nized under the Hindu law justifying a Hindu wife to claim 
separate maintenance, is the legal cruelty, which would, under 
the English law support a suit for judicial separatiog. And unter 
the English law to constitute legal cruelty there must be actual 
violence by the husband of such a character as to endanyer per- 
sonal health or safety-of the wife or there must be a reasonable 
appreh@nsion of it. . g 


The conduct of the husband causing T S pain to the mental 
feelings of the wife, however wantonly caused or keenly felt, 
would not, according fo English law, fall within the definition 
of lepal cruclty. In the present case there is the concurrent 
finding of the-lower courts that the defendant appellant used nu 
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violence endangering the health or safety of the plaintiff respon- 
dent, nor was there any resonable apprehengon of it. 

The fact that the Mefendant appellant has taken a second 
wife to himself and neglects or shows unk?ndneas to the plain- 
tiff respondent or has assigned the lattet an inferior position in 
the house, no doubt, must give mental agony to her; but if 
does not amount to legal cruelty: The text given in Colebrooke 
referted to by the learned Vakil ‘for the respondent, is* inappli- 
cabb. It runs as follows:—But she who, though afflicted 
with illness, is beloved and virtuous, must never be disgraced, 
though she may be superseded by another wife, with her own con- 
sent.” This text is clearly not in point. It only describes one 
of the circumstances under ewhich a Hindu wife may be super- 
seded, and in that case should be treated with consideration, 
The defendant appellant can well retort that the plaintiff respon- 
dentewas not superseded because she was afflicted with illness 
but because she was afflicted with a bad temper, and there is 
no rule in Hindu Law which requjres a husband to treat a bad 
tempered wife with consideration. The suggestion that the refusal 
of the plaintiff respondent, in case she goes to live with her 
husband, to accept a subordinate position to her rival wife, 
would lead to violence by the defendant appellant is 
an unfounded apprehension, The appeal prevails. I allow it 
and set aside the decree of the lower appellate court and restore 
that of the first court. Costs are allowed to the appellant. 


A.C. AL z . Appeal decreed 
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VETSHS 1918. 


j SURJA SINGH AND OTHERS.® Si January, 83. 


RIOHA RDO. J. 


° 
Limitation Act (IX of 1908) S. 91—Rffect of Right barred under Act of ifpi— 
Revival of right., BASIRI, J. 


No right which had become barred under the Limitation Ast of 1871 was 
revived by the Ast of 1877 nor did the introduction of section 81 inthe Act 
of 1908 revive the right whioh was so barred. 


Where therefore a suit on a mortgng® of 1868 was barred under the provi- 
sions of the Limitation Act of 1871 kald, that sec. 81 of the Limitation Act of 
1908 did not revive that right. 


Firsr APPEAL from a decree of Babu Rama Das additional 
Sth: rdinate Judge of Azamgarh. 


rd . 
Suit for sale upon a mortgage. 


The’material facts appear from the judgment. 
The court kelow dismissed the suit. 

Plaintiff appealed. 

Jang Bahadar Lal, for the appellant. 

A. H.C. Hamiltonp fot the respondents. 

The judgment 8f the Court was delivered by 


Ricuarps, C. J.— This appeal arises out of a suit on a mort- 
gage, dated the roth of July 1863. The money secured by. it 
became payable on the rgth of June 1864. The‘prefent suit was 
instituted on the 6th of August 1910, The court below has 
dismissed the suit as being barred by time. In our opinion this 
view was correct. Under the Limitation Act of 1871, which = 
governed the present mortgage, a suit could only be brotight 
within twelve years of the time when the money became due, 
that is to say within twelve years from the roth of June 1864. That 
Act contained no provision similar to article 147 of Act XV of 
1887. It is, therefore, quite clear that before the passing of the 
last mentioned Act the claim under the bond in suit was barred 

f pe +F, A, No, 428 of 1011. > 


Riohards, O.J. 
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by limitation. It is manifest from the provisions of section 2 
of the Act of 1877 that no might which had become barred 
under the Act of 1871, was thereby revived. No doubt for 
some time this High Court considered that a suit might be ins- 
tituted im respect of mortgages, whigh were governed hy the Act 
of 1877, at any time within sixty, year, but their Lordships of the 
Privy Council have considered this view erroneous (se® Vasudeva 
Mudgliar v. Giuninasa and another (1). ‘This last mentioned 
decision, and the hardship which was supposed to fo:low in 
consequence, led to the intioduction of section 31 of the present 
Act, which provides that notwithstanding anything contained 
in it, or in the Limitation Act of 1877, a suit for sale may be © 
instituted within two years from the date of its passing or within 
sixty years from the date when the money secured by the mort- 
gage becomes du+ whichever period expires first. The appellant 
relies upon this section, and contends that it is clear from the 
mention of sixty years tat it was intended to apply to cases 
like the prescnt, even though they were already barred by the 
provisions of the Act of 1871. We cannot agree with this con- 
tention. It is impossible to hold, that by the introduction of. 
this section the legislature intended te revive rights which had 
already become long since barred under the Act of 1871. The 
section expressly refers only go the provigons of Act XV of 1877 
and not to any earlier Act. It 1s quite clear “that if the plaintiff 
had instituted the suit whilst Act XV of 1897 was still in force 
it would have been time barred. The enactment of section 31 
certainly can give him no higher title. We dismiss the appeal 


weth cost. o o i Appeal dismissed. 


cf) T1907] 30 Mad, 426. 
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Pardanashin ladies— Makomedan family following Hinds roligion—Ancesiral property— 


Mortgage by the malo mombors—Whothor binding on tho femalo members. 


Where in a mortgageo’s suit, against the male and female members of a 
Mahomedan family which in matters of worship had adopted the Hinda 
religion, to entéree a mortgage of ancestral property jexesnted by the male 
members, there was no evidence that there was any custom in the family by 
which the Mahomodan Law in regard to the descent of the property had 

° been altered or varied, nor was there any proof that the female members or 
any of them, who were pardamashin ladies“End left the management of the 
property in the hands of the males, had misled the mortgagee elther by 


word or conduct, Hald that the mortgage was not binding on the “amales. 


APPEAL from a judgment and decree of the High Court at - 
Calcutta, which varied a decree of the Coprt of the District 


Judge, Arrah. 


The snjt was igstituted by thë respondent, as plaintiff; to 
enforce a mortgage dited the 13th September, 1895, of the ances- 
tral property ofa Mahoredan family, which followed the 
Hindu religion. The mortgage was executed in favour of the 
plaintiff by the.male members of the family (defendants I to 4) 
but” the‘ female members or their repyesenta ttves in inter@st 
(defenidyrits 5 to 16) were also made parties. The names of the 
latten-were, subsequent to the execution of the bond, registered 
in the revenue records as part proprietors of the mortgaged pro- 
perty. “The plaintiff contended that though the family of the 
defendants was a Mahomedan family, it fellowed the Hindu 
law of inheritance and the females were excluded from inheritance 
when there were males’ in existence. Both Courts, however, ` 
found that there was no family custom depriving the Maho- 
médan female defendants ofthe rights, which the law of their 
faith expresslyggave them. The plaintiff also contended that 


[22 R] 


Ig] 
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the femal defendants were estopped by their conduct from 
questioning the mortgaga The District Judge overruled this 
contention and passed a decree against the male mgmbers in 
respect of their shares of the mortgaged property but dismissed 
the suit as against the female memberg with costs. Butzhe High 
Court, on appeal decreed the suit in full, BRETT AND HopmMwoo0De 
JJ., "who heard the appeal, were of opinion that the female 
members had all along allowed the male members to deal with 
the property as proprietors, and had, therefore, constituted them 
their representatives in all transactions into which those persons 
had entered in connection with the property, and that in the mort- 
gage transaction, which was taken for the benefit and protection 
of the whole of the property, the female mein bers must be held 
to have been represented by the males. 


Female deefndants appealed to His Majesty in Council. 

Ross K. C. and O’Gorman, for the appellants. ° 
e = 

The respondents were not represented, 


The judgment of their Lordships was delivered by 

Lorn Macnacaten:—This appeal was heard exparte. The 
appellants are the female members of a Mahomedan family 
which in matters of worship have adopted the Hindu religion. 
There is no evidence that thare is any cystom in the family by 
which the Mahomedan Law in regard to the descent of property 
has been altered or varied. ° 


The respondent is a pleader of some standing. He took a 
mortgage of ancestral Property from the male members of the 
family. He was under the impression that the Hindu Law of 
descent prevailed in the family, and that the female members 
had no proprietary interest. He made no inquiry of any of the 
female members or of their husbands. They were purdah nashin 
ladies &nd naturally left the ANREDEN of the propert? i in the 
hands of the males. 


zt 


The respondent brought this suit to enforce his security 


* against the family property, making both the males and the 


females parties. The Subordinate Judge gave him a decree 
against the males but dismissed the suit against the females, 
with costs, On appeal the High Court passed a decree Pee 
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the females as well as- against the males, and ctdered the 
appellants to pay the costs of the appeal to the High Court. 
The learned Judges of the High Court held that the male 
members ‘represented’ the females in the transaction because 
the females had not actively interfered with the property, and it 
e appeared that in other transqctions the male members of the 
family þåd dealt with the family property without the active 
‘concurrence of the females, There was no proof nor, indeed, 
was there any suggestion, at least in the evidence, that the 
‘appellants or any of them had misled the respondent, either by 
word or by conduct. : 
In their- Lordships’ opinion thę decree of the High Court is 
Beer all principle and authority. 
` Their Lordships will, therefore, humbly advise His Majesty 
that the decree of the High Court should be discharged. with 
Zosts and that the decree of the Subordinate Judge should be 


restored. . agi 
The respondent will pay the costs of the appeal. 
J.M. P. Appeal allowed. 


Solicitors for the appellants: T. L. Warong & Co. 
` The respondents sind not appear. 
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divin. > ? 
— SURAJ NARAIN AND ANOTHER 
1912. i i A 
e z vErTsHs 
November $ z 
7, 8 ama n s - IKBAL NARAIN AND OTHERS. e 
Loro Mac Hindu Law Mitakshara—Joint Family —Separation—Exoluston from Joint property— 
NAGHTER, 7 Olatm for mesno profis. 
ioi, What may amount to separation or that sondust on the part of some of 
Sim JOHN the members may lead to dlaruption of a joint undivided Hindu family 
EDOR? ae _ Governed by the Mitakshara law and convert a joint tenanoy into a tenancy in 
ALL common must depend on the facts of each oase. a definite and uambignous 


indication by one member of intention to separate himself and to enjoy his 
share in severalty may amount to separation. But to have that effect the 
intention mast be unequivosal and clearly expressed and must relate to a 
division of rights in property. Separation from commensality does not as 
a necessary consequence effect a division of the joint undivided property. 
Bam Prasad v. Musaiamai™Badha Booby, [1846] 4 Moore’s L A. 187 and 
Appovier v. Ram Subba Aiyan, [1866] 11 Moore's L A. 75. 


ce Where the managing member of a joint family is all along offering a 
member, who was separate in food and Worship, a month] ,allowance which 
he refused to accept as being inadequate, held, that it did not amount to 
exclusion from the joint estate and consequently the said member was not 
entitled to elalm meme profits op the ground of exoluston: l $ 


APPEAL from a decree of the Court of the Judicial Commis- 


sioner of Oudh modifying a decree of the, Additional Judge of 
Hardoi. l 


The only question in issue in the appeal was whether the 
appellants were entitled to mesne profits on the ground that they 
separated in property in October rgor from the joint Hindu 
family governed by the Mitakshara law and of which they were 

= admittedly members, or that they were excluded from the joint 
estate. “The Additional Judge came to the conclusion that they 

. had separated ia Ocfober 1901, that since their separation they 
had been excluded from the joint family property, and that: 
consequently they were entitled to mesne profits. On appeal the 

Judicial Commissioner held that neither separation nor exclusion 

had been proved and that the claim for mesne profits was conse- 

quently not sustainable. The appellants then appealed to His 
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Majesty in Council. The material facts-are stated in the judg- 
ment of their Lordshjps. 

De Gruyther, K.C., and B. Dube, for the appellants : Separa- 
tion of a joint Hindutamily may be effected without an instru- 
ment in writing. 

o Bewan Persad v. Masammat Radha Booby, [1846] 4 Moore’s L A. 187 at p. 168. 
The case of . 
Appoviery. Rama Subba Aiyan, [1866] 11 Moore’s L A. 75, at pp. 88 and‘90, 
does not lay down that there must be a written instrument 
to effect separation; but it simply says that where there is 
a written instrument, it must show separation of the joint 
Property in certain defined shares. A mere declaration by one 
member that he was separate from the others is sufficient to effect 

separation. 
Bulakes Lal v. Musanmai Indurputios Kowar, [1865] 8 W. R. 41. 
Musammat Vato Koer v. Rowshum Singh, [1867] 8 W. R. 82. S 
” Baghubaund Doss v. Sadhu Oharan Doss, [1878] L L B, 4 0al. 4235. 


` Radha Churn Dass v. Eripasindhu Dass, [1879] L L. R. 6 Oal. 474, at pp. 476 
and 477. . 


Sundaramam Maisiri v. Nerasimhulu, [1901] L L. R. 25 Mad. 149, at p. 156. 
Joy Narain Giri. Grish Ohundor Myti, [1878] L. R. 5, L A. 238, 

The evidence establishes that Suraj Narain expressed his 
intention to sephrate i in October 19q1 and that he was excluded 
from that time fron? participation i in the profits derived from the 
joint estate, It is therefore, submitted that he is entitled to 
mesne profits, i ° i 

Pershad Singh v. Lakhpat Kuer, [1902] L. R. B0 L A. 1. 
Balkishon Das v. Ram Narain Sahu, [1908] L. R. BOL A. 189 
were distinguished. 


. A. M. Dunne, for the seigad Whether there was separa- 
tion or not was a question of fact. If Suraj Narain had separated 
in October, 1gor, as contended, he would not have said in 1903, 
as the evidence shows, that he was joint. It¢s also proved that 
he was offered an allowance, which he refused to accept as 
inadequate. It is, therefore, submitted that he is not entitled to 
mesne profits. 

De Gruyther, K. C., replied. 


, 
. ® 


> one 
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- The judgment of their Lordships was delivered by 


Mr. Auser Att:—The point for deterfnination involved in 
this appeal turns on the question whether the plaintiffs, who 
‘were admittedly members of a joint Hindu family, governed 
by the Mitakshara law, separated, as they allege, in October Igor 
or whether they continued joint in property,:if “not in food and 
worship, as the defendants contend, up to the instititjon of the 
suit In Igo5. l aog S ST es 

The parties are Kashmiri Brahmins settled in Oudh and, 
with the exception of the defendant Ratan Lal, are descended 
from one Pandit Bishan Narain who died over 40 years ago. 
He left four sons of whom:Pandit Suraj Narain, the first plain- 
tiff, is the only one now surviving, On Bishan Narain’s death 
his eldest son Raj Narain became the Karta of the joint family. 
On his death: in 1893, Ram Narain, the next in order of 
senidrity, assumed charge of the family estate. He died in Qx- 
tober 1909, leaving a daughter who is married to the defendant 
Ratan Lal. Her son Raj Indar Natain appears to have been 
adopted by Ram Narain, and although his name frequently 
appears in the course of the Present ditigation he js no party to 
the action. On the death of Ram Narain, the defendant Bakht 
Narain, who has died since the institution ‘of this suit, applied 
in November 1900 for mutatien of namessin the Collector’s re- 
gister in respect of the joint family property. ‘On the 8th of 
December 1900 Suraj Narain filed a petition” objecting to the 
mutation being effected in Bakht Narain’s name alone, and 


` praying that his name along with the plaintiffs’ and Raj Indar 


Ngrains’s might,be entered in equal shares. - 


Some action appears to have been taken by the Revenue 
authorities on the application of Bakht Narain, but before any 
definite order was made the Parties came to a settlement which 
was enfbodied in a deed of compromise, This document bears 
date the 27th of February 190!, and after reciting the facts con- 


nected with Suraj Narain’s application, proceeds to_ state as 
follows :— s 


“Hence in submitting this applleation we -pray that mutation of names 
“be effested in favour of Pandit Bakht Narain alone as the head of a joint family‘ 
and the status of the family has continued joint from the ‘death of Pandi 
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‘Ram Narain up to this day and shall remain so as long as any dispute does not 
‘arise among the heirs.” ọ 

Bakht Narain’s name was acrin: sateita, with regard 
to the entire joint estate and matters apparently remained in 
status quo for the next two years, In consequence of some quar- 
rgl with his elder brother, Suraj Narain, on the 5th of May 1903, 
applied to the Revenue authorities to have his and Raj Indar 
Narain’s f name entered goray in respect of two-thirds of the 
family properties. ' “a 


The differences between the brothers seem to have been 
mainly connected with the question of shares the two branches of 
the family would take upon partition, As Bakht Narain had 
three sons and Suraj Narain had only two, the latter evidently 
apprehended that if the divisions were to be made per capita 
his branch would obtain a smaller share. The compromise of 
February Igor ‘which provided for a reference to the Advocate- 
General was really intended to removg this fear on the part of 
Suraj Narain. *e 


On the grat August Igo3 the Assistant Collector made an 
order in favour of Suraj Narain. This order was reversed on 
appeal by the Deputy-Commissioner on the 30th of October 
1903. The Deputy Commissioner embodies in his judgment the 
actual contentions advagced before» him by the parties, which’ 
afford a strong indication of the views they then took of the 
position of the famfly. Their Lordships will refer to. this docu- 
ment when dealing with the arguments.at the Bar on this 
appeal, 


After the Deputy Commissioner's order, Suraje Narain rt- 
turned to the service of the Amethi Estate and remained there 
up to the end of rg04. In June 1905 he, in conjunction with 
his surviving son, brought the present suit against’ Bakht 
Narain &nd his sons for a partition of the family properties 
‘The. various proceedings in the syit of Baléht Narain against 
Ratan Lal, in which Suraj Narain attempted to be joined as a 
plaintiff, have no direct erring on the question their Lordships 
have.to consider. ; 


= ‘Ih the préent Action the plaintiffs, Suraj Narain and his sons, 
claimed to recover mesne ' e' profits -from Bakht Narain and his 


Mr Amecr Al} 
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branch of the family, on the ground that they had separated from 
the joint family in Octeber igor. Their contention was accep- 

ted by the Subordinate Judge who made a decree in ¢heir favour 
on that basis. The Judicial Commissioners have on appeal 

reversed his decision, and the present appeal to His Majesty in 

Council is from their judgment. . The learned Judges, have carg- 

fully and elaborately examined the evidence on the question of 
the alleged separation in October rgor; and as their Lorships 
agree with the main conclusion of the Court below, they do 
not consider it necessary to deal with the matter in detail. 

The principle applicable to cases of separation from the joint 
undivided family has been clearly enunciated by this Board in 
Rewun Pershad v. Mussamat Radha Beeby (+) and the well-known 
case of Appovire (2). What may amount toa separation or what 
coriguct on the part of some of the members may lead to disrup- 
tion of the joint undivided family and convert a joint tenanty 
into a tenancy in°commén, must depend on the facts of each case, 
A definite and unambiguous inffication by one member of . 
intention to separate himself and to enjoy his share in severalty 
may amount to separation. But to-have that effect the intention 
must be unequivocal and clearly expressed. In the present case 
that element appears to their Lordships to be ‘wholly wanting. 
By the compromise of February the parttes þad agreed to retain 
the status of jointness which had existed till then “until any 
dispute arose among the heirs.” Suraj Narain alleges that he 
separated a few months later; there is, however, no writing in 
support of his allegation, nothing to show that at that time he 
give expression to an upambiguous intention. on his part to cut 
himself off from the joint undivided family. The oral evidence 
on which the allegation has mainly rested, as the learned Judges 
in the Court below point out, is either inconclusive or unreliable. 
On hè other hand, his conduct, borne out by documents,- is 
clearly against is tontention. After the compromise of Feb- 
ruary 1gor, the mutation proceedings instituted by Bakht Narain 
in November 1900 were continued, and on the and of’ January 
1902 the Revenue Officer directed that the statements of the two 
brothers should be recorded “to ascertain in whose name the 


(1) [1848] 4 Moore, L A. 718. . 
(2) [1965[ 11 Moore, L A.75, ° 


e ` 
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entry should’ he “ made.” And on the 8th of February the officer 
in question made thg following order :— 

‘As the statements of Pandit Bakht Narain’ and Suraj Narain have been 
recatved and they unanimqusly show thetr willingness for the entry of the’ name 
of Bakht Narain and declare his possession also, and as no one has filed any 
objection, it i3 therefore ordered thgt after expunging the name of Ram Narain, 
deceased, the name of Bakht Narain be entered and the file be' submitted to the 
offleer in oftarge of Pargana for sanction!” . se 

The Cdnduct of Suraj Narain on this occasion was certainly 
not consistent with his allegation that he had severed “his con- 
nection with the joint family, of which Bakht Narain was the 
acknowledged “ head” in October 1gor. 

In his application of the 5th May 1903, among other mgtters, 
he speaks of a separation in “ mess Sand worship,” “but there is 
no mention of a division of rights in property.: Had his present 
statement been true, some reference would unquestionably have 
been made: to it in this docurtent. Separation from comm&ns- 
ality, as was observed in the case of Rgwsn: Prasad v, Radha 
Beeby, doea not as a necessgry consequence effect--a división 
of the joint undivided property. A separation in mess and 
worship may be due to various causes, and yet the family may 
continue joint fr estate. In the present case there is evidence to 
show it arose from a difference ‘in the -religious opins of tho 
two brothers. • / 

But the conduct 6f Suraj Narain ater the order of the Deputy 
Commissioner on the 3ath October 1903, and the statements of 
his pleader before that‘officer, leave no doubt in their Lordships’ 
mind that his present allegation is unfounded. The passage in 
the Deputy Commissioner’s judgment which gives the substance 


of these statements is important. Afte? reciting same ọf the’ 


facts connected with the dispute before him, the indgment Log 
céeds thus : 


“‘. Itimately on the 29th February 1901 [sto], by virtue of a compri the ` 


name of Bakht Narain was entered as manager and head of a joint Hindu Taniy. 
By.a clause at the end of this agreement Bakht Narain wae to remain ao recorded 
so long as there should be no dispyte among the warisan., There- is ‘now -a 
discussion as to the meaning of the word warisan. 

mss Jackson for Appellant argues that it clearly refers to the heirs of thè 
exsoutant of the compromise. Mr. Champat Rai for the Respondent maintains 
that it refers to the executants themselves; and as they are now in Mgggreement 
he wishes to haye his elient’s name recorded in the Government registers, 


f [23 R] 


- 
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- M Here'ij is necessary to say that there is a third party, Raj Indar Narain, 
said to be the adopted son of Ram Narain. 


“í Bakht Narain now deniesethe validity of the adoption. N 
And the order is,“ I think that Suraj Narain ‘and Raj Indar 
Narain” (the applicants in that case) “should go to the Civil 
Court and get their shares clearly défined. i 


- The statement of Mr. Champat Rai appears to their Lordships 
to involve a clear admission that*the joint status had fontinued 
till then; and that as the parties were, to use his words as re- 
corded by the Deputy Commissioner, “now in disagreement,” 
he wished to have his client’s name recorded in the Government 
Registers. ‘ 

After the dismissal of hi& ‘application, as already observed, 
Suraj Narain went away to Amethi without making an attempt 
to go to the Civil Court. Although Suraj Narain made various 
‘attémpts to come in as a Plaintiff in the suit Bakht Narain had 
brought against Ratan Lal, it may be taken as well established 
that after the Deputy Commissigner’s order matters remained 
in- stalu quo until the present action was instituted. Their 
Lordships are of opinion that the allegation regarding a separation 


-in October 1go1 of rights in property fails, and that the view of 


the learned Judges in the Court below is well founded, that the 
Plaintiffs are not entitled tq claim mesne profit on that basis. 


But it is urged that as the PlaintHis did not, after the 
dispute arose between the two brothers, recdive any profits from 
the- joint estate, they are entitled to mesne profits on the ground 
of exclusion. The evidence is clear and distinct on this point, 
and shows that Bakht Narain was all along offering Suraj 
Narain an allowance of Rs. 200 a month which he refused‘ to 


_ accept as being inadequate. This certainly” does not, in their 


Lordships’ judgment, amount to exclusion from the $ ene estate. 


„Ob the whole their Lordships are of opinion that this Appeal 
fails and ought tobe dismissed with costs and their Lordships 


will humbly advise His Majesty accordingly. 


J. Me Po was | Appeal dismissed, 


- Solicitors for the Appla :* Barrow, Ropers and Nevil. 
Solicitors Jor the Respondents : Purherton, Cope and Gray & Co, 
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GANGA SAHAL 
=e versus 
KAN HAIYA LAL AND oTHeERs.® : 
o Lsmiltaagn Aot—(LX of Pere 141, 144 of Schedule I—Estermoner, swi by— 
os in posscssion—Time runs from dato of rodempion—Ošstom carer 
at poa arie payment— Person bound io pay. 

Certain property was in possession of a usufrustuary mortgagee from à 
Hindu widow, who died in 1892. After the death of the widow the name 
of G. 8. was entered in the Revenue papers with the eansent of D, daughter 
of the widow. G.8. redeemed the mortgage in 1911. In the same yoar 
K. L sued G. 8. for possession of the property as the next reversiener, on 

‘the ground that daughters were exeludd from inheritance, Asid that the suit 

/ _ was not barred by limitation as Art. 144 of Schedule I of the Indian Limita- 

tion Ast Governed the suit and time began to run from the date G. 8, 

‘obtained possession. ae 

* Had further that K. L. was bound to pay to G. 8. the amount of money 

the latter had paid to redeem the mortgage ae the payment by him was -not 

--! -a voluntary payment but was made under the mistaken belief that ho was 
the next reversioner. > ' 


` Harshar Ojha v. Dasarath Misrg, 88 Oal., 397., Bjoy Gopal Mukerji v, Keshna 
Mahis Dobi, B4 Oal, 829., Bhagwat Prasad v. Murari Lal, 15 0, W; N., 6H., 
_Amritdhar Y. Bindoshri Prasad, 35 AlL, 448,. Jixwman, Kamer, Thoki, 25 
AL, 425 anil Memak v: Biba Go As Le Ne B, T28, disttiguished. 
SEcoND APPEAls frm a decree of Babu Sushil Chandra 
i “Banerji officiatingSecond Additional Judge of Meerut, réversing 
“a decree of Babu Kameshwar Nath, second-additional Munsif. 
a Haribans Sahai and Gokul Prasad, for the appellant. 

Mohan Lal Sandal, for the respondents, 

The following judgment was delivered by 
' Rarro J:—It appears that one Jamna Das owned ‘some 
xamindari property in mauza Basi iv the district of Meerut. ` He 
-died more than forty years-ago, leaving him surviving a “widow. 
and-a daughter called Musammat Nanhi and Musammat Dharmo, 
respectively. On the déath of Jamna Das Musammat Nanhi 
„entered in possession of the zamindari property of her deceased 
husband asa Hindu widow. She executed in 1879 a deed of 


usufructuary mortgage in respect of the said zamindari property 
#8. A. No. 878 of 1912. 
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in favous of certain persuns. Musammat Dharmo brought a 
suit in the life-time of her mother for the cancellation of that 
mortgage but was defeated on the ground that the mortgage 
was given for legal necessity. Musammat® Nanhi died in 1892 
without redeeming the mortgage of 1879.. On her death muta- 
tion of names in respect of her husband's zamindari property wag 
effected in 1892 in favour of one Ganga Sahai, with the consent 
of Musammat Dharmo. The mortgagees, however, remained 
in possession till March 1911, when Ganga Sahai redeemed the 
mortgage, 

On the agth of March 1911 Kanhiya Lal sued, in the Court 
of the,Additional Munsif of Meerut, to recover possession of the 
property, redeemed by Ganga Sahai on the following allegations, 
He said that he, his cousin Gyani, and Jamna Das were descended 
from a common ancestor and that alter the death of Musammat 
Nanhi, he, Kanhya Lal, and Gyani became entitled to succeed to 
the property of Jamna Das as daughters were excluded by custom. 
Ganga Sahai was a stranger to theefamity and a trespasser who 
had, without any right, on the death of Musammat- Nanhi, 
which occurred about ten years prior to the institution of the 
suit, managed ‘to get his name entered in the revenue papers. 
He and’ not Musammat | Nanhi had created the mortgage 
which he had redeemed on March IQII.e The causé of action 
accrued in March 1911, when the plaintiff tame to know.of ‘the 
mutation of names in favour of Ganga Sahai? The claim was 
brought against Ganga Sahai, Musammat Dharmo, two other 
ladies of the family, the descendants of the origiual mortgagees 
a gub mortga eg from the latter and against Gyani, because he 
had declined to join in thé suit. i 

The claim was resisted on various grounds, It was urged in 
defence that Kanhiya Lal was not a reversioner of Jamna Das, 


f e : 
in fact“he was in no way related to the latter, that Ganga Sahai 


was the next reverstoner, that daughters were not excluded by 
custom, that Musammat Nanhi had created the mortgage in suit, 
that she had died in 1892 when mutatibn of names was effected 
in favour of Ganga Sahai and, hence the claim was barred 
by limitation, and that in any case Kanhiya Lal must pay the 
redemption money to Ganga Sahai. The learned, Munsif found 
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that the pédiyree set out in'the plaint was not proved and that 
the claim was barfed by limitation. He dismissed the suit of 
Kanhiya Lal accordingly. Kanahiya Lal preferred an appeal to the 
District Judge whick was disposed of by the Additional Judge 
The latter disagreed with the first Court on the grounds of limi- 
tation and the pedigree and decreed the claim. Ganga Sahai 
has come ùp in second:appeal to this Court. He challengeg*the 
decree against him mainly on the point of limitation, though two 
other objections relating to the succession of daughters and the 
liability of the plaintiff respondent for the redemption money of 
the mortgage of 1879 are also urged. 


It is contended op his behalf that the limitation applicable to 
the case is that prescribed by article 141 of Schedule | of Act IX 
of 1908. Under that article a Hindu reversioner has to bring his 
suit within twelve years of the death of a Hindu female. And 
as it is proved that-Musammat Nanhi died in 1892 and the 
plaintiff respondent did not sue till nineteen years after her death, 

-his claim is barred by limitatton. In support of this contention 
the following cases are cited: 

Harihar Ojha v. Dasarathe Mira('), Bijoy Gopal Mukerji v. 
Krishua Mahishi- Debi(*), Bhagwat Prasad v, Murari Lal (3), 
Amrit Dhar v. Bindesri Prasad and others (t), Jhamman Kamwar 
v. Tiloki(*), Nanak y. Sebba and othe¥s(°). 


These cases lay, down that a Hindu entitled to the Possession 
of immoveable property on she death of a Hindu female can sue 
for possession within twelve years cf her death, even if such 
female had made a transfer of the property in suit more than 
three years, or had made an adoption mare than® si years prior 
to the suit or had herself been out cf possession for more tban 
twelve years, prior to her death. But if the trespasser had en- 
tered in possession after the death of the.female and had re- 


tained pcssession for more than twelve years then the clainy of 


the reversioner was barred. 

l do not think that the facts of the present case admit of the 
application of the authorities cited by the learned vakil for the 
appellant. The limitation given in article rqr is mi 


1) [1908] 33 Cal., 957. (3) [1907] 34 Cal., 
8) {1911} 15 C. W. N. Sud. o Ho 233 AU., 
. 5) [1903] 25 Al., 85. 8) 19004 6 A. IL J. es 728. 
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„only in case the reversioner is entitled to possession ‘of immove = 
_ able property on theedeagh of the female. ‘In the present case 


the mortgagees were in possession of the property in suit from 
the lifetime of Musammat Nanhi until March Igtl, ‘when the 
appellant redeemed the mortgage. Qn the death of Musammat 
Nanhi the plaintiff respondent was not entitled to the posagssion af 
the property in suit unless he ch- se to treat the mortgage of 1879 
a nullity. Had he elected to challenge the said mortgage he 
could have sued and should have suad the mortgagors within 
twelve years of the death of Musammat Nanhi. His failure to 
do so would debar him from contesting the validity of the 
mortgage but would not prevent him from suing the defendant 
appellant, for possession, wh > got possession in1g1t1 only. The 
defendant appellant did not get possession immediately after 
the death of Musammat Nanhi. The entry of his name in the 
khewat, made in 1892, would not be tantamount to his having 
obtained actual .possesgion of the property. The article ap- 
plicable as between Ganga Sahai «nd the plaintiff respondent 
would be article 144, and the time will begin to run from the 
date of the adverse possession of Gagga Sahai, that is March 1911. 


I find that the claim of the plaintiff respondent is not barred 
by limitation. Í 

The next contention, for the appellant, is, that daughters are 
not excluded by custom. The plaintiff respondent has no right 
to recover the property in suit in «the lifetime of Musammat 
Dharmo, the daughter of Jamna Das. I think that the conten 
tion is against the weight of evidence on the record. The 
evidence forthe plaintiff respondent clearly proves the exclusion 
of daughters. The witnesses give specific instances of the ex- 
clusion of daughters. The defendant appellant examined Mu- 
saramgt Dharmo and one Niadar to rebut the case of the plaintiff 


-respondent. Musammat Dharmo is obviously a very partial 


witness, She has “all along taken sides with the defendant 
appellant. Her statement, that daughters are not excluded, is 
false on the face of it, Were daughters not excluded, she herself 
would have succeeded to her father and resisted the defendant 
appellant in the mutation proceedings ` at the time of the 
redemption of the mortgage. Niadar’s evidegce is also not 
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convincing, ft lacks the ring of truth, I find that the custom of 
the exclusion of daughters is proved, 

The last point taken for the appellant is that the payment 
made by him on the mertgage of 1879 was not voluntary. The 
plaintiff respondent must refund the redemption money. It is 
spid that the appellant honestly believed himself to be the -next 


reversioner of Jamna Das,’and He was supported iń that belief . 
by Musammat Dharmo the dadghter of the latter. The relafion- 


ship of the plaintiff respondent to Jamna Das was not quite so 

obvious as he would make out. The difference of opinion bet- 

ween the two lower courts on the question of pedigree goes to 

show that. However it was under the belief that he, the appel- 
_lant, was the next reversioner of Jamna Das, that the former 
obtained mutation of names in his favour on the death of Mu- 
sammat Nanhi and when for nineteen years no one with a better 
title came forward, appellant’ s belief, that he was the next 
reversioner, was strengthened and acting under that belief, he 
redeemed the mortgage created by se Nanhi. The 
plaintiff respondent, who has now succeeded in proving a better 
title, must therefore pay to the appellant the money paid by the 
_ latter under a mistaken belief. 


I think that the contention of the appellant must prevail It 
ig quite probable that when no ono came forward to claim the 
property in suit for nmeteen years, or more, the defendant appel- 
lant came to belie¥e himself to be the next reversioner of Jamna 
Das and under that belief redeemed the mortgage of 187g. The 
redemption was obtained under a bona fide mistake, The plaint- 
iff respondent must therefore refund the redemption money that 


is the sum of Rs, 330-0-0, only. e” 


The appeal fails on the main question but the decree of the 
lower appellate court has to be modified in view of my finding as 
to the lmbility of the plaintiff respondent for redemption anoney. 
I therefore modify the decree of the court below by decreting 
the claim of the plaintiff respondent for the possession of the pro- 
perty in suit, subject to payment by him of Rs. 330 (three hundred 
and thirty only) to the defendant appellant, Ganga Sahai, within 
three months. < ‘Proportionate costs allowed to partier. 

aan Decree modified. 


184 HIGA COURT. LA, I-J. R 


(J . 


TN DURGA KUNWAR ann ofngrs 
1918. versus 
SN KALI CHARAN. kai 


Jaunary, 23. 
snes Estoppel—Indemnlfier piren notlos of demand——No action taken— — Dispute Pe ERE 
ee . Afo of — Hindu Law—Joint family—Property sold by one monbor® Liablily of 
ne famiy for damages. 


If demand about certain property is mađ whieh a person Indemnifying 
is bound to pay and notice is gtven to him of the demand on whieh he takes 
no action and the person to be indemnified compromisea the dispute before 
the suit ia brought, the Indemnifying party is not entitled to come forward 
and say that the compromise «ras not a fair and Teasonable one. Swith v. 
Compton, 3 B. and A. 407, followed. 7 


When property is sold as belonging to s joint family the joint family are 
ljable for damages, if there is any breach, at the suit of the purchaser. 
Firsr APPEAL from a, decree of Babu Baijnath Das, officiating ° 

Subordinate Judge of Bafeilly. e, 

Suit for damages.. f 

The material facts appear from the judgment. , 

The court below decreed the suit, 

Defendants appealed. : . ; 
J.. N. Chaudri and Sital Prasad Ghosh, tar‘the appellants. 
Sunder Lal and Satish Chandra Banerji, for*the peepongents 
The judgment of the Court was delivered by 


Ricdarps C. J.:—This appeal arises out of a suit in which 
the plaintiff eaims damages for breach of covenants for title 
contained i in a sale-deed, dated the rath of October 1889. The s 
court belõw has given the plaintiff a decree for Rs. 2,900, being 
.- considerably less than the amount claimed. At the timg of the 

alleged “sale the property mentioned in the plaint, together with 

i other property was fn the hands of the Court of Wards, and the 

sale-deed was executed by the Court of Wards. It has not been 

contended, and in our opinion could not ‘be contended, that the 

persons entitled: to the property sqld were not liable upon foot 
* P. A. No, 346 of 1911. 


n $ e 


Rirhar ds, 0.4, 
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of the covenants Te by the Court of Wards, assuming that 
there was a breach. The sale-deed contained the ordinary 
covenants for title including a covenant that the vendors took 
upon themselves “ the responsibility that the property should be 


free from all debts, claims and liabilities.” 


e In the present suit we are concerned with a village called 
Mirpur Hærriapur, which was one of the items of property ¢om- 


prised in the deed already mentioned. The title to this village; 


briefly is as follows :—Onẹ Jaswant Singhand others were the 
owners of it, Jaswant Singh mortgaged it to Brij Kishore who 
brought a suit for sale and obtained a decree. Brij Kishore then 
died'and his widow Durga Dei continued the proceedings, ‘had 
the property sold, and-purchased it’herself. On the gth of De- 
cember 1879 Durga Dei sold it to Durga Kunwar, Durga Kun- 
war was the widow of Lakhan Singh, who had a brother, „Har 


Sjngh, and it is admitted that the two brothers were joint. - 


Sometime after the sale by the Court of Wards elaims were made 
to the property, the subject matter of the sale. The claimants 
alleged that they were the reversioners to the estate of Prij Ki- 
shore, that Durga Dei as his widow in the absence of legal 


` necessity, had ho power or authority to sell property to Durga 


Kunwar, and that upon Durga Dei’s death, which took place 
on the 8th of Jufne 1905 they became entitled to the property. ” 


It is an admitted’fact that a considerable amount of litigation 
took place with re€pect to the claim so made, with the result 
that in respect of one of the villages sold by Durga Dei, the claim 
of one Kishen Chand, one of the claimants, was decreed. We 
mention this to show that ther was a serious claim gade against 
the vendees under the sale-deed of the Court of Wards, In due 
course a claim was made against Kali Charan, the purchaser from 
the Court of Wards, in respect of the village Mirpur Harriapur. The 
plaintiffat once sent notice to Durga Kunwar, setting forth efearly, 


and distinctly the nature of the claifn that had been made, called ` 


attention to the success of Kishen Chand ın the other litigation 


and required Durga Kunwar to give such information as would 


enable Kali Charan to defend the suit which he ‘anticipated 
would be brought against him. No attention of any kind was 


paid to this motice. Subsequently Kali Charan compromised 
. e 1 


. [24 R] 
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with the claimants and paid to Kishen ae sum of Rs. 4,750. 
He gave notice of this compromise to Durga Kunwar but again 


no notice was taken and then the present suit was instituted. 
e 


We are quite satisfied that the compromise was a genuine 
compromise. We are also quite satiffied that the two notices, 
although addressed to Durga Kunwar alone, reached alP the de 
fend&nts, who constituted a joint Hindu family. In the written 
statement, which was put in by Gajraj Singh, Mahtab Singh and 
Musammat Dharam Kunwar, it is not disputed that the notice 
was sent. 


Two main points have been argued inthe present appeal. It 
was first contended that inasrfuch as Kali Charan was never actu- 
ally dispossessed, the plaintiff can not recover, and that he had no 
right to enter into the compromise, and that he ought in any 
evefit to have waited until a suit was actually instituted, The 


` second point wag that fhe property really belonged to Durga 


Kunwar and did not belong to thẹ» other defendants, and that 
accordingly the suit should be dismissed, at least, as agairfst them, 


We shall deal with the second point first. The property was 
purchased in the name of Durga Kunwar, but it was during the 
life-time of her husband, who, admittedly, wag joint with his 
brother, the father of the- other defendants, The sale-deed in 
favour of Kali Charan purports to be made on behalf of the other 
defendants as well as Durga Kunwar. In, the written statement 
filed on behalf of the defendants, other than Durga Kunwar, it 
is admitted that the property was sold by them but it is alleged 
that they wereonly seljing such title as had been got from Dur- 
ga Dei. They also admitted in paragraph 4 that they were the 
purchasers from Durga Dei, and it was never expressly alleged 
in the written statement that Mirpur Harriapur belonged exclu- 


i sively to Durga Kunwar. We therefore can pay no &ttention 


whatever to the statement of the pleader in the rubkar of the 
6th of June 1g1z, that the property was exclusively hers. In 
any event we think that in as much as the property was sold 
as belonging to the joint family, the joint family are Jiable at 
the suit of the purchaser assuming that there was a breach of 


the covenant, ° 
. e . 
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We now deal with the question as to whether or not Kali 
Charan was bound fo wait until a suit ya brought or whether 
he was entitled after giving due notice to enter into such com- 
promise as he thought fit and was reasonable. A very similar 
question arose in the case of Smith v. Compton (1). In that case 
3 suit was brought against the vendee who copromised the suit 
before judgment, paying 550 £. He then broughta suit against 
the covenantors for breach of their covenant for title. It’ was 
contended that the plaintiff could not recover the money which 
he had paid by way of compromise, because he had not given 
notice to the defendants and consequently that he was not 
entitled to recover the costs which he paid to his own attorney for 
defending the actién up to the trme of the compromise. Lorp 


TENrerpen, C. J. says: 


“I am of opinion that there should be no rule. The only effest of want of 
notice in such a case as this, is to let in the party who is called upon gor an 


indemnity to show that the plaintif has no claim in respect of the alleged loss, or 
not to the amount alleged, that he made an improvident bargain, and that the 
defendant might have obtained bettes terms, if the opportunity had been given 
him. That was not proved here, and we cannot assume it. As to tke costs, the 
plaintiff here had a right to claim an indemnity, and he is not indemnified unless 
he resstves the anfount of the costs aid by him to his own attorney.” 

lt will thus appear that the learned Chief Justice considered 
that the plaintff was entitled to compromise the action and to 
claim the amount for, Which he compromised, together with the 


costs of defending the suit. PARKE, J. says:— 


‘Tam of the same opition. The effect of notice to an indemnifying party 


is stated by BULLER, J. in Dufleld v. Soot B. T. R., 874. ‘The purpose of giving 
notice 1a not In order to give a ground of sotion, but if a demand be made, which 


the person indemnitying ls bound to pay, and notice | be givey to him ang he 
refuse to defend the sotion, in consequence of which the person to be indemnified 
13 obliged to pay the demand,- that is equivalent to a judgment and estops the 
other party from saying that the defendant in the first actlon was not bound to 
pay the pouey.” ve . : j 

The only distinction, that cane be drawp between the* case 
cited and the present, is that the plaintiff in the present case 
settled what he considered to bea claim which he could not resist 
without waiting, until a suit was actually brought. We can see 


no reason or principle why if a person entitled to an indemnity 


e (1) [1882] 8 B. and A. 407. 


CRBUNAL, 
1918. 


January, 30. 


Kwox, J. 
RAFIQ, J. 
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ig competent to compromise a suit which is brought, he is not 

equally competent to settle the dispute before suit. If he has 
given due notice to the indemnifying party, the indemnifying 
. . J . 

party, on the authority of the case to whichewe haveʻreferred, is 
not entitled to come forward and say that the compromise was 

° i 


not a fair and reasonable one. N 


h any event the court below has ia our judgment giyen very 
good reasons for holding that the compromise in the present 
case was a reasonable and fit one. Fyrther more it was never 
alleged by the defendants that they were in a position to show 
that Durga Dei had authority to sell the property in question 
absolutely, or that there wds any other claimant who could 
come forward, and it has been admitted by the learned-advocate 
for the plaintiff that he has no further claim ‘against the defend- 
ants upon foot of the covenants contained in the sale deed from 


the Court of Wards, so far as the village of Mirpur Harriapur is 


concerned. a 
e e 


We accordinly dismiss the appeel with costs. 
Appeal dismissed. 


e 
SHANKAR AND oTHERS 
e 
=: Versus * e 
KING EMPEROR.® 


j Code of Creminal Prooeti o (Ao F of 1898)—Seobons 838, 834, 235, and #39— 
Yonder of Charges. i 
Where at a trial several persons are charged with several offences, punish- 
able under sections 802 and 838 of the Indian Penal Oode, whieh do not form 
part of thesame transaction Aad that the trial was ilegal. Swbrahmania 
Aywar v. K. E., 25 Mad., 61 followed. Q. B. v, Fahrapa, 15 Pòm., 418, 
x and Q. E. v. Fea, 16 Bom., 414 distinguished. 


CRIMINAL Appear from the order of H. E, Holme Esq., Ses- 
sions Judge of Allahabad. id 


The appellants were not represented. They applied from Jail, 


R. Malcomsor (Assistant Government Advocate), for the crown. 
* Cr. AL No. 869 of 1912. 4 


~ 
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The judgment ofthe court was delivered by . 


Knox, J:—Shankar, Hanuman, Tipgal, Sheorajiva, Mindva 
and Dujua Pasis were committed to the court of Session at 
Allahabad. The Mafistrate, who committed them to the court 
of Session for trial, framed one charge-sheet. He charged all six 
with haying, on the 17th of “August 1912 at Amura “committed 
murder by intentionally causing the death of Sheoratan, and 


° 
Madhava Pasis and in connection therewith having caused i anes ; 


to Musammat Maike wife of Madhava, and Gauri, and having 
thereby committed an offence punishable under section 302 and 
343 of the Indian Penal Code.” We have seldom come across a 
charge-sheet so carelessly and badly drawn up as the present. The 
case moreover shows the paraméunt necessity of the court of 
Session, examining carefully every charyersheet on which accused 
are committed to it for trial, and when doing so, making such 
aynendments and alterations in the charge sheet as appear called 
for. Ifthe learned Sessions Judge had garefully considered the 
charge sheet, he would have found that no one of the six persons 
was charged categorically with the offence of voluntarily causing 
hurt to Gauri. -Neither the Sessions Judge nor the assessors were 
called on by the charge sheet to investigate the offence of volun- 
tarily causing hurt to Gauri, They might, of course, in consequen- 
ce of the evidence given before theng, have pronounced an opinion 
on this offence, whiche they might have considered disclosed by 
the evidence against the accused. What is still more important, 
the attentio 1 of the accused was never called by the charge sheet 
to the fact that they had to answer a charge of voluntarily cabs- 
“ing simple hurt to Gauri. We cannot find op the record apy 
warning to the accused by the learned” Sessions Judge during the 
course of the trial that they had to answer this particular charge. 
Again, the offence of committing wilful murder by causing the 
death o$ Sheoratan was a distinct offence and a separate tharge 


should have been drawn upon tĦis head alone. The same re- 


mark applies to the act of causing wilful murder of Madhava 

Pasi. For this distinct offence there should have been a separate 

charge. The same remark applies to the offence of voluntarily 

causing hurt to Musammat Maiki. Then, though it is a very 

small matterein comparison with the above, yet the carelessness 
e 
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which led the Magistrate to talk of these fpur distinct offences 
as an offence under sections 302 and 323 section is indi- 
cative of the want of care with which the charge was drawn up. 
The charge sheet is a very important document and the drawing 
up of it a very important act ina criminal trial, and Magistrates 
cannot exercise too much care when they proceed to frame a 
charge, on which, as in this case, six persons were standing i in 


peril of their lives. 


Now the Code of Criminal Procedure requires that for every 
distinct offence, of which any person is accused, there should be a 
separate charge, and that every charge shall be tried separately. 
This » a broad rule and applies to all trials for offences under the 
criminal law. In section 233, “this rule is made subject to four ex- 
ceptions. But a court cannot and ought not-to treat a case before 
it ag an exception to the general and broad rule, unless it is satis- 
fied that in the case before it the charge should be brought within | 
one of the four exceptioas, and it would be safer if the Magistrate 
or the Sessions Judge showed in thé charge sheet or in his judg- 
ment that he had reasons for bringing the case before him under 
one of those separate sections. The exception mentioned in sec- 
tion 236 has obviously no application in the present case. The 
case before the judge was a case in which more persops than cne 
were accused of the same offences, and section 239 would apply. 
But section 239 has this limitation atfached to it that the 
provisions contained in the former part of Chapter 19 apply to 
all charges falling under section 239. Thus, section 239 is in 
turn governed by sections 234 and 235 of the Code of Criminal 
Ptocedure, eSeetion 234 „pas no application to`the present case. 
It refers to offences of the same kind, and offences of the same 
kind are defined in clause (2) of section 234. The offences of 
murder and the offence of voluntarily causing hurt are not TAR 


„are, defined in section 234 as offences of the “samê kind., 


e 
There remains #ction 235. Now in considering whethe: 
section 235, clause (1) applies, the court has to consider carefully 
whether the series of acts with whicl» the accused are charged 
are so connected together as to form the same transaction. We 
are not considering whether the actsalleged against the accused 
have or have fot been established by the’evidehce. Taking 
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them as found by ‘the learned judge in his judgment for a 
moment as correct, fhe case before the learned judge resolved 
itself into at least two separate transattions, It may be that 
the murders’of Sheorgatan and Madhava might be termed one 
transaction. This will depend a good deal upon the evidence. 
The Voluntarily causing hurt to Musammat Maiki was a perfectly 
distinct “and separate transaction. In connection with this the 
court wofild do well to consider the remarks contained in ®. E. 
v. Fakirapa (1), also in Q. E. v. Vajiram (°). Section 235 clause 
(2) and (3) have no application to the present case. Their Lord- 
ships of the Privy -Council in Subrahmania Ayyar v. K. E.,(*) 
have held a trial in contravention of section 233 of the Code of 
Civil Procedure, unless justified by the exceptional sections, is not 
a mere irregularity but it is, an illegality. We have therefore 
no alternative but to set aside the orders of committal and those 
orders that followed upon it viz., the orders of conviction and 
“atquittal, and to direct that the accused be tried afresh. The 
case will go back through the learned Ses#ions Jufdge of Allahabad 
to the cammitting Magistrate, Who will draw up carefully a charge 
sheet in the light of our remarks, and we direct that the cases 
when ready beecommitted to+the court of Sessions at Mirzapur. 


Acquittal set aside, 
(1) [1890}15 Bom., 491. (2) [1892] 16 Bom., 414. 
e (9) [1901] 25 Mad., 61. 


BANDEY ALI 
versus 


MOHAMMAD IBRAHIM, awn oTgeEks.™ ° 
Jurisdichon—Oinl and revenue Court—Partton proceshngs. 


The Civil Courts cannot entertain a sult which is in substance a sult 


relatjng to the partition of a mahal A 


SECOND APPEAL from a decrees of B, J. Dalal Esq., District 
Judge of Azamgarh, confirming a decree of Babu Lakshmi Narain 
Tandon, First additional Munsif. 


Suit for declaration of right. The material facts appear from 
the judgment. g 
E . #9, A. No. 709 of 1912 


CITIL. 
1918. 


January, 16. 
CHAMIER, J. 
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The following judgment was delivered 


Cuamigr J :--It appgars to me that the Tes, of the courts 
below in this case are correct. As the munsif has observed, 
the plaint filed by the appellant was drafted in such a way 
as to avoid all mention of the parfition proceedings, regarding 
the village, which were commenced in April 1910. The suit 
waSenstituted at a time when the partition proceedings had been . 
struck off for default, but a few days later they were restored 
to the pending file and the case must, eit seems to me, be treated 
as though the partition proceedings were pending at the time - 
when the suit was filed. In the partition proceedings the 
appellant made more than one application asking for exactly 
the same relief as that which he pee for in the present suit, 
that is to say, that he is entitled to'7 {$ out of 16 shares in two- 
thirds of 22 acres and that an ae in the village khewat 
showing him to be the owner of 5 shares only is wrong. The 
appellant alleges that ehis repeated applications, in the revenue 
court have not been propertly disposed of. But that fact does 
not entitle him to come into Civil Court to get rid of the effect 
of the order passed by the revenue authorites in the partition 
proceedings. Itis quite clear that fhe appellant was not required 
to file this suit under section 111 of the Revenue Act. There are 
cases in which it has been held that, the jurisdiction of the 
Civil Court to determine the share of a ehon in a village or 
mahal which has been the subject of a partion, is not affected 
by section 233 of the Revenue Act. But7in those cases it was 
shown that for one reason or another the parlies concerned had 
ngt been allowed or had not had an opportunity of putting 
their case before the TeVenue authorities. In the present case 
the appellant had the opportunity, and all that can be said, if his 
allegations are correct, is that the revenue authorities decided 
wrongly. Notwithstanding the form of the plaint, whicb was no 


“doubt designed tę concealethe partition proceedings the suit 


appears to me to relate to the partition of a mahal. There is 

no doubt that the object of the appellant is to get-rid of the 

adverse order passed by the revenue authorities. The appeal 

fails and is dismissed with costs. ° i 
Appeal dismissed 
e i 
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BABU PRASAD. 


° versus 


$ MUDA MAL * s 
eo 


Tat —Defamation—Stalement made by toitness—Relevant to tagtiry. 
Before it can be decided whether a statement made by a (witness amounts to 
defamation it is to be considered whether that statement was relevant to the inquiry 

in which the evidence was given. , 

SECOND APPEAL from a decree of D, L. Johnston Esq., District 
Judge of Meerut, confirming a decree of Pandit Soti Raghubans Lal, 
Subordinate Judge. 

Suit for damages. 

. in course of certain proceedings against one Buddlu taken 
under section 110 of the Code of Criminal, Procedure the defendant 
was examined as a witness and deposed that Buddlu was a thief 
and livéd with the appellant who was a badinash. The appellant. 


brought this suit for damages for the defamatory-statement. The- 


courts below dismissed the suit. The material portion of the first 
court’s judgment was as below :— - 
Thie learned Vakil fog the plaintiff relies on Added Hakim v. Tej 


Chandra Mukėrji (13 which arose out of a criminal petition to the’ 


Magistrate, and ngt out of witness’s statement as is the case beforé 


me, and Emperor v. Ganga Prasad?) and argues that the statements 
madé by these men who have been sued were not absolutely 


privileged. The second was a criminal case, having reference to fhe 
Indian Penal Code. + ae i 
- If T were trying a criminal charge for’ defamation, I could not 


‘have come to another opinion. The offence of defamation is defined 


in the Idian Penal Code and in order to see whether the statements 
amounted to the offence of defamafion, we must have recourse tó 
the Indian Penal Code, combined with section 132 of the Indian 
Evidence Act. But the civil liability ‘for damages is governed by 
the Law of Torts, which is not definitely codified in India, but is 


- 


* S. A-No. 1329 of I9I1. . 
(1) [1881] 3 All, 815 (a) [1907] 29 AlL, 685. 
[25R] E 


OIVIL. 
ae 
1918, 

January 33. 


Kxox, J, 
RAFIQ, J. 
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based on what is the law jn England, and on what has been decided 
by the highest courts in, India, and by the’ Privy Council. In 
Babu Ganesh Dait Singh v. Magnee Ram Choudry (1) their Lordships 
of the Privy Council held that witnesses cannot be sued for damages 
in respect of evidence given before them ina judicial proceeding. In 
Dewan Singh v. Mahip Singh (*) JuStice Brodhurst in a case for 
damages for defamation held that the statement made qn dath by 
a withess in a judicial proceeding was absolutely privileg®d, whilé 
MAHMOOD, J., held that it was not absolutely privileged. 

In Bishan and another v, Narpat (*) their Lordships PETHERAM, 
C.J., and TYRRELL, J.,in a like suit for damages for defamation held 
that the statement of a witness was privileged. In ‘Bhikusmber 


Singh v. Becharam Sircar (*) the Calcutta High Court held thata» 


statement made by a witness in a court of justice is privileged, and 
no suit for damages for slander can lie. It was similarly held in 
Manpaya v, Sesha Chetti (*) Chidanbara v. T, Airumani ($) and 
Templeton v, Lawrie (7). It was held that the statement of a 
witness, who made ‘a false” statement | cannot be formed the basis of 
a suit for damages, Now all these rulings and especially those of 
the Allahabad, Madras and Calcutta High Courts, quoted above, 
show that the statement of a witness if a judicial proceeding, if it is. 
relevant to the inquiry before the court, cannot form the basis of a suit 
for damages for defamation. There is therefore a difference between 
the civil liability and the criminal liability of*a witness. If he makes 
a false statement, he may be charged for perjury, or if his state- 
ments amount to defamation as defined in the Indian Penal Code, 
he may be charged for that offence ; but he cannot he sued for 
damages either for defamation, or for perjury, in a civil court. It 
has*been urged on plaintiff’, behalf that the plaintiff should have 
an opportunity of clearing his character that he has been attacked by 
these witnesses behind his back But he could do the same by 


bringing criminal charges for perjury with permission of the Magis. 


' trate or for defamation withqut such sanction. We are not here 


concerned with whether those Statements were true or false. It is 


admitted that the statements were made on oath by witnesses ina 


; (1) [1872] 11 B. L. R. 321. (2) [1888] 10 AlL, 425. 
“(3) [1885] A. W. N., p. 301. e (4) [1888] 15 Cal, 264. 
(5) [1888] 11 Mad., 477. . (6) [1886] 10 Mad., 87. 

n (7) [1900] L L R., 25 Bom., 290, > ia 
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judicial inquiry. It is evident that the statements were relevant to 

“the inquiry. It is fot even alleged that they were not relevant 
to the inquiry, or that they were made voluntarily, without questions 
being put by the Magistrate or prosecution. I hold that the state- 
ments were absolutely privileged for the purpose of a civil liability 
for damages. I find that oe Ja has no cause of action for a 
“suit for damages. i 

The®uit therefore fails, I ‘Yo not touch upon the dihari issues, 
nor were they tried. The suit i is dismissed with costs. 

Plaintiff appealed: . 

Sital Prasad Ghose, for the appellant. l 

A. E. Ryves, for the respondent. ; 

The judgment of the Court was Uelivered by i 


KNox, J:—These are six connected appeals before us, No. 1329 
to 1384. The facts which have given rise to these appeals are as 
~ollows:—In 1909 one Buddlu was sent up by the policeat Ghazia- 
bad on a charge under section 110 of thesCode of Criminal Proce- 
dure. Muda Mal and others; the respondents in the six appeals be- 
fore us, gave evidence for the police against Buddlu. Muda Mal 
said in his evidence that Byddlu commited theft and: lived with 
Babu Prasad * plaintiff appellant, and that Babu Prasad was a 
Badmash himself. Babu.Prasad instituted six different suits in the 
Court of the Subordinate Judge of Meerut for recovery of damages 
on the alitgation thatsthe statements made by Muda Mal and others 
were defamatory. The suits were resisted on the ground among others 
that the statement of à witness in a witness box was privileged and 
no civil suit for damages could lie in a Civil Court on the basis 
of the statement made by the witness, even if „it be considgred 
defamatory. The learned Subordinaté Judge without going into 
the merits of the case accepted the plea for the defence and held 
that the suits of Babu Prasad weren ot maintainable. On appeal to 
the District Judge the decrees of the first Court were affirmefl. Babu 
Prasad has come up in second appeal to this Ceurt. Itis contended 
on his behalf, and we think rightly, that before it can be decided 
whether a statement made by a witness in the witness box amounts 
to defamation it is to be considered whether that statement was 
relevant to the inquiry in which the evidence was given. The 
learned Subordinate Judge when summing up the authorities on the 

as è } 


CRID WAL, 


1913, 
Vaa, 31. 


1UDBALL, J 
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point says that the authorities show that the statement of a witness 
in a judicial proceeding, if it is relevant to th inquriy before the’ 
court, cannot form the baSis of a suit for damages for defamation. 
In the appeals before us no evidence was taken and it cannot be 
said whether the statements complained of were or were not relevant 
to the inquiry before the magistrate, natnely the character of Buddlu. 
We think that the court of first instance should have had, nfaterials 
before it in order to determine the relevancy of the statements com- 
plained of before holding that the suits of Babu Prasad were not 
maintainable. We therefore set aside the*decrees of the courts below 
and remand the case to the Subordinate Judge for trial according to 
law. The case will go to the Subordinate Judge through the Dis- 
trict Judge. Costs will abide the event. o 


Appeal allowed—Cause remanded. 


DINA NATH AND ANOTHER 
D versus 
KING-EMPEROR> . loa 
Code of Criminal Procedure (Act V of 1908 section 260 summary trial—Powsrs-- 
of Magistrate—Cass under tha Companies Act—Companies Ad (VI of 1890) 
section 74¢—Penalty fired—lesser penalty.” . eas 
Section 260 of the Code of Criminal Procedure givts the Magistrate a power to try 

summarily all cases not punishable with death, transportation or imprisonment for a 

term exceeding six months and there is nothing in law to festrict the magistrate in 

exercising such powers in cases’ under the Companies Act. Where, therefore, the 
Ditectors of a company were pat on their tal for not filing the balance sheet with the 
Registrar of Joint Stock Companies within the time fixed, eld thal the Magistrate 
*could try thescase summarily, ` 

Hald further that the penalty laid down under section 74 ot the Companies Act is a 
fixed penalty, and the Magistrate trying a case under that section is not competent to 
inflict a lemer penalty. Ọ. Æ. v. Afeers, 20 Cal, 676, referred to. 

CRIMINAL REVISION from an order of Austin Kendal? Esq., 

Sessions Judge of Cawnpore. ° : 

The material facts and arguments appear from the Judgment. 
Wh. Wallach and V: tkramajit Singh, for the applicants, és 
` R. Malcomson (Assistant Governinent Advocate), for the Crown, 

3 A * Cr. Rev. No. rors of I9I2. : 
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The following. judgment was delivered by 


TUDBALL J:— matter and Revisions Nos 1012 and 1013 of 
1902, arise out of the following circumstances :— 

The three applicants Lala Dina Nath, L. Kashi Rain and L. 
Hazari Lal, and one Lala Devi Dat are the directors of the Union 
Indian Sugar- Mills Company? Ld., Cawnpore. They were placed 
upon their trial on the complaint of the Registrar of Joint Stock 
-Compani& on a charge under s¢ction 74 of the.Companies Act, VI 
of 1882, no balance-sheet having been filed with the Registrar 
within the time fixed or within the extension allowed by him, the 
offence being that of knowingly and wilfully authorising or per- 


mitting the default mentioned above. The case was tried summarily . 


by a magistrate of the first class, who acquitted Lala Devi Datt 
and imposed a penalty of Rs.-50 on each of the’ other directors, 
The three latter have come here in revision. A great deal has 
been said about the merits of the case, but in view of the order 
“Which Iam going to pass I abstain from making any remarks 
thereon. x . ° 

It is urged that the Magistrate had no power to try the case 
summarily. With this I cannot agree. Under section 260 of the 
Code of Crimindl Procedure a Magistrate has power to try summarily 
all offences not punishable with death, transportation or imprison- 
ment for a term exceeding six months The word offence is defined 
in the Code as “any aetpf omission made punishable:-by any law for 
the time being in fprce.” Section 5 of the Code lays down that 
“ All offences under the Indian Penal Code shall be investigated, 
inquired into, tried and otherwise dealt with according to the provi- 
sions laid down in the Code of Criminal Procedure.” Clause (2) 
of the section lays down that “All 6ffencas under any otfer law shall 
be similarly dealt with according to the same provisions, but subject 
to any enactment for the time being in force regulating the manner 
or the place of investigating, inquiring into, trying or othgrwise 


dealing with such offences.” There is ; nothing in the Companies Act - 


which lays down that a Magistrate having summary powers shall 
not try an offence under that Act in a summary manner. It is true 
that under section 252: alf offences under the Act may be tried 
by any Magistrate of the first class unless the period of impri- 
sonment to which the offender is liable exceeds that which such 


a“ 
ORIMINAL. 


. 1918. 


Dixa NATH 


ORI NIN AL, 
1918, 


—— 


Dixa Nata 
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officer is competent to award under the lay for thé time being in 
force in the place where he is employed. = 6 the period of impri- 
sonment provided by “he Act exceeds the period that may be 
awarded by such officer, the offender shall,.be committed for trial 
to the Court of Session. There is nothing in this portion of the 
section which takes away the Magistrate’s power to try summarily, 
cases within his jurisdiction, nor does the second clause pf the section 
takt away any such power. As a*matter of fact a Presideycy Magis- 
trate has power to try all cases under the Act ina summary way 
irrespective of the sentence he may impose. 

Section 262 of the Code of Criminal Procedure lays down the 
limit to the sentence of imprisonment which may be awarded at a 
summary trial There is nething in chapter XXII which limits 
the amount of fine which may be imposed in a summary trial.. The 
sections which deal with appeals in the Code, however, show that a 
sentence of fine exceeding Rs. 50 is an appealable sentence; but 
though it cannot be said that the Magistrate has been guilty of atm 
illegality in trying the cise summarily, there are very good grounds 
why he should not have done so. “In the first place the penalty 
which may be imposed under section 74 is one of Rs. 1,000 neither 
more nor less. An examination of the Act would show that every- 
where (with two exceptions) where the Act lays down a penalty for 
an offence in the shape of a fine it clearly lays dewn a maximum, 
which is not to be exceeded, and sections 25 55, 57 and 66 are all 
instances of this. In section 66 (1) any Limited Company which 
does not paint or affix its name in the manger ‘directed by the Act, 
is held liable to a penalty not exceeding Rs. 50. But in the last clause 
of the same section it is distinctly laid down that the Director, 
Manager or Officer of the Company, who is guilty of the act men= 
tioned in this clause, shall be liable to a penalty of Rs 1,000; similarly 
in section 74 it is laid down that a Director or Manager of a Com- 
pany shall be liable toa penalty of Rs. 1,000. If the seine 


„had, intended that in these two cases there should be a maximum 


penalty and not a ffxed penalty, it would have used the same langu- 
age as it has used in other sections of the Act, just in the same way as 
in the Indian Penal Code it has been laid down that sentence shall 
not be more or less than a fixed amount, clearly showing that the 
the court should éxercise its discretion’ as to the sentence to be 
imposed. The only decision which is on all fours yvith the pregent 
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case is the one reported in Queen Empress. Moore (1), That was 
a case under section 35 of the Companies Act which has since been 
repealed. That section ran as follows:—“If a share-warrant is 
issued without being daly stamped, the company issuing the same 
and also every person, who at the time when it is issued is the 
managing Director or Secretary or other principal officer of the 
Company shall forfeit the sum of Rs 500.” It was in that case beld 
that the fOrfeiture was a penalty and that a forfeiture of Rs s00 was 
the fixed penalty laid down by the statute. It seems to me clear 
that the penalty laid down in section 74 is also a penalty fixed by 
statute and the magistrate was not competent to inflict any lesser 
penalty. If the Magistrate had inflicted this penalty, it is „clear 
that the person convicted should have had a right of appeal. The 
case is one in which a great deal of correspondence has been put 
forward and is by no means of that simple character to which a 
summary trial is intended to be restricted. In deciding whether “or 
ff6t he will try a case summarily it is for the Magistrate to exercise 
a wise discretion and ordinarily, he ought to restrict such trials to 


simple cases, In my opinion the present case was one which even, _ 


_if it had been tried summarily and a proper penalty imposed, an 
appeal would hate been of very'little use to the persons convicted, 
as a great mass of important evidence is not on this record. It 
seems to me essentially one of those cases which the Magistrate 
should have tried in ag grdinary way, duly recording the evidence.’ 


The case has not been properly tried and ought to be tried denovo. - 


, It is urged on behalf of Lala Devi Dat, who was acquitted by 
the Magistrate that the order of acquittal should not be set aside 
as the Magistrate has found that Devi Dat had done his best to 
bring about the filing of the balance-sheet. , This ig really a point 
on the merits of the case. Without. full evidence before me it is 
impossible to say whether Devi-Dat is innocent or guilty, nor 
would it be right for me to express’ any opinion, especially as I am 
ordering & new trial. The case in my opinion has not been ŝatis- 


factorily tried and ought to be tried de ovo. I tharefore set aside the ` 


convictions and sentences on Lala Dina Nath, Lala Kashi Ram and 
Lala Hazari Lal. -I set aside the acquittal of Lala Devi Dat and 
order the case to be tried de novo by some Magistrate other than 


the Magistrate who has decided the case, to whom the District. 


Magistrate may think it fit to send it. 
= : - Order set aside, 


(1 [189g] 20 Cal., 676. 


Cí 
1913. 


\ 
February, 3. 


TUDBALL, J. 


Bar, J. 


Tacdball, J. 
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. (] 
a 
G: J. BOWER 
st ie versus ; R 
te. x IMPERIAL BANK Lp.* ` . 


e 
Companies Act “(VI of 1890) Section 167—Notice of appesi—Provisions iteperafrve. 
Section 169 of the Indian’ Companies“ Act makes it obligatory on the appelant to 
give notice of his mtention to appeal against any order made in course of the winding 
up ofa Company. Where, therefore, such notice is not given the appellate court 
cannot hear the appeal. - f R 
FIRST APPEAL from an’ order g Maulvi Mubarak Husain, 


Second Additional Judge of Meerut. 
Order passed in course of winding up of a Company. 
Petitioner appealed. tees 
J. N. Chaudri, for thè appellant. | a l 


Durga Charan Banerji and Rana Kant Hita, for the res- 
pondents. api 


' The judgment of the Court was eee by i 2 ge 


~ TUDBALL, J. :—This is ari appeal from an order of the court see 
passed under the following cifcumstances., The respondent Bank is 
being wound up. The appellant is one of the contributories. The 
wiriding up is in the court of the Additional District Judge of Ali- 
garh where, it appears, the appellant took an objection on the_ 
ground that the decree passed against him in favour of the Bank 


* was time barred. The objection was disallowed. The decree-holders 


applied to enforce the order of the court under section 167 of the 
Companies Act and the matter went to the ‘court of the Second 
Additional Judge of Meerut. There the appellant raised further 
objections as well as the objection as to limitation; but they were 


` disallowed: The appellant hfs come up in appeal to this Court. 


A preliminary objection is taken that notice under section 167 
of ‘the Act has riot been given and that therefore the appeal cannot 
be heard. It is argued on behglf of the appellant that the order 


which he seeks to have upset on appeal is rat an order, which was 


* F. A. F. O. No. 122 of 1912, s 
X > 3 
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made in the matter of the winding up of the Company. With this 


we cannot agree. _ It is clearly and distinctly an order which was 


given in the matter of a winding up of tfe Company. Ifit i is not 
we do not know under what law he comes to the court on appeal. 
Under the last clause of section 169 it was obligatory on him to 
give notice within three weeks, which he has failed todo. Therefore 
wé cannét hear the appeal. On behalf of the appellant Mr. Chau- 
dhri asked for an extension of time. The order of the court below 
was passed on the 28th of the June 1912 and this appeal was filed 
on the 7th of August 19f2. No good cause is shown why we 
should extend the time and we see no reason to accede to the 
request. The preliminary objection prevails and this appeal is 
dismissed with costs. . . 

Appeal dismissea, 


. è i [26R] 
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a 
DEBI DAS 
versus” : a 
ms TULSHI RAM AND OTHERS.* s 


e 
Estoppel— M finor croner of proparty— Representation made by his father, brothe 
and cousin— Whether binding om him —Pragice—Eutertaining a question” 

of lace in argument, 

A mortgage deed was executed in the name of one Dalip but the plaintiff claimed 
if as his and the court below found in his favour. During the plaintff’s minority. his 
cousin sold a part of the property tp the defendant and the mle deed was signed by 
the plaintiff's father and brother, all of whom were members of a joint family with 
him. A representation was made that the property was free from any encum- 
brance. Held that the plaintiff being the owner of the deed it could not have been 
“the property of the family and the plaintiff was not bound by the Acts of other 
members of the family. Even ifa Hindu father acts asa natural guardian of wm 
infant at the time tf making false representation, it is doubtful if the minor would be 
bound. Under the circumstances of this gase the minor was held not to be bound. 
Where the question of minority of the plaintiff was not raised in the pleading the 
- High Court refused to permit it to be raised in argument in second appeal. 

FIRST APPEAL from an order of Moulvi Mubarak Husain addi- 
tional Judge of Moradabad. 


Suit for sale upon a mortgage. . 


The bond in suit was executed in the nante of one Dalip Singh 
but the plaintiff claimed it as his, alleging that® Dalip Singh wasa 
benamidar for him. During the plaintiffs minority one Ram Prasad, 
a cousin of the plaintiff, had sold a part of the mortgaged premises 
ta,the defendant Debi Dass, and the sale-deed, in his favour was 
signed by the plaintiff's father and brother as witnesses. The defen- 
dant alleged that the plaintiff, at the time of sale, was a member of 
a joint family with his father’s brother and cousin and that he (the 
defenYant) had purchased the premises on the representatton made 

` by the plaintiff's father, brothtr and cousin that the property was 
free from encumbrances and that, therefore, the plaintiff was estopped 
from setting up any mortgage in his favour. He also alleged that 
Dalip was not a denamidar for the plaintiff. The Court of first 
instance dismissed the suit. The lower appellate cou.t reversed the 
` F. A, F. O. No. 94 of 1912, 
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decree on the finding that the plaintiff was the owner of the bond 
and that he was not estopped from setting up his rights. 

Defendant appealed. 

Surendro Nath Sen, for the appelant contended that at the 
time of sale by Ram Prasad a representation was made in the sale- 
dęed that the property sold was free from incumbrance, that plain- 
tiff's father, *brother and cousin, who were joint with him, werg’ all 
concerneďin negotiating the sale transaction and some of them, 
attested the sale-deed in defgndant’s favour, that the plaintiff must 
be held bound in law by the representation made by the adult 
members of his family,some one of whom must have been the 
karta and that the plaintiff was precluded from setting up his.mort- 
gage. Moreover the father was a natural guardian for the infant and 
made the representation in that capacity. The infant was therefore 
bound by his representations by the rule of estoppel. 


Ka 
There was another view of the case, vés., that the plaintiff claiming 


fo be the real mortgagee could not take the mortgage by reason of 
his majority and that ‘there could be no Vinculum Juris with one 
end loose’. The Privy Council ruling in 29 Calcutta is applicable 
to the case in principle. But this point ‘was not in clear terms taken 
in the appeal. It was further submitted that-the court of first 
instance not having decided the case on a preliminary point-but 
having determined a material quesfion of fact, as to whether the 
plaintiff was or was rot the owner of the bond in suit, the lower 
appellate court was flot competent to order a remand under order 
41, rule 23, of the Civil Procedure Code. 

Vishnu Ram Mehta for (Sunder Lal), for the respondent was 
not heard in reply. ` ör o e 

The judgment of the Court was delivered by 

TUDBALL, J.—This appeal arises out of a suit for sale brought 
on the basis of a mortgage deed, dated the 7th of January 1885, 


The prop@rty involved in the suit is a house. The bond is executed . 


by one Jaijai Ram ostensibly in the name of one*Dalip Singh. The 
plaintiff sued on this bond, on the allegation that Dalip was only a 
benaint for him and that he was the true owner of it. Debi Das, one 
of the defendants, is a transferee of at least a one-fourth share in the 
mortgaged property, under a sale-deed executed in his favour by 
one Ram Prasad, the plaintiffs cousin. The sale-deed was signed 


Ta bal, J 


DaI Das 
v. 
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by the plaintiffs father and brother as witntsses. We note here 
that Debi Das also claimed to be the owner of the remaining three- 
fourths share, having acquired it by means of another transaction, 
but we are not concerned with this fact in deciding this appeal. 
Debi Das defended the suit and among numerous defences there 
were the following two:—(1) that the plaintiff is not the trye owngr 
and „that Dalip is not denamédar for him, and (2) thatein the sale- 
deed executed by Ram Prasad there was an allegation to’ the effect 
that at that time the property was free from imcumbrance, that the 
plaintiffs father, brother and cousin assured him (Debi Das) that 
the property was unincumbered and relying on that assurance he 
took the property and paid his money, that at that time the plain- 
tiff was a minor, living joint wth his father’s Cousin and brother and 
that, therefore, he was estopped. now from saying that the property 
was incumbered by reason of the misrepresentation to the opposite 
‘eff&t by the adult members of the family. The plaintiff's reply was 
that he was separate from his father and brother, that he was not a 
minor at the time, and that the bond was taken in the name of Dalip 
to prevent the plaintiffs brother from claiming a share in'it The 
court of first instance held that Dalip was not a benamidar for the 
plaintiff, że. the plaintiff was not thé owner, and sécondly, that the 
plaintiff was estopped as pleaded by Debi Das. Having decided 
these two points the court dismissed the suit. On° appeal the court 
below has held that the plaintiff is the owge? of the borid and that 
Dalip Singh was his benamidar. On the question of estoppel it 
has held that if the plaintiff was a minor at the time, there can be 
no estoppel against him and if he were a major at the time, the 
act of his relatives could not possibly estop him. On these findings 


the court befow ‘remandad the suit to the court of first instance for 
decision on the merits. i 


Debi Das comes here on second appeal raising certain grounds. 
In hi? memorandum of appeal, at the commencement of th® hearing, 


“thé learned Advocate for the appellant wished to. raise a question of 


law to the effect that the plaintiff being a minor at the time of the 

execution of the mortgage deed, the whole transaction was null and 

void This is a point which was not raised in either of the courts 

below, nor is it to be found in the memorandum of appeal to this 

court and we do not think it right to entertain it at this stage of the 
a : 
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case. On the question as to whether the plaintiff is the owner of 
the deed or not we are bound by the finding of the court below on 
this question of fact. It is urged that the plaintiff is barred by the 
principle of estoppel fsom bringing the present suit, because if he 
wasa minor at the time of the transfer to Debi Das, he was bound 
by the act of the other members of the family who were the adult 
members. «In deciding this questton it is necessary to keep clearly 
before on®’s mind-that the lower’court has held most distinctly that 
the bond, ostensibly in the name of Dalip Singh, was really in favour of 
the plaintiff and that the plaintiff is the ownet of the deed. If the 
plaintiffis the owner of the deed, then it could not have been the 
property of the joint family, consisting of his- father,~brother. and 
cousin, assuming that-such a familysexisted. Assuming, therefore, 
that the father, brother and cousin made a false representation it is 
difficult to see how the bar of estoppel can operate against the plain- 
tiff. It is urged that his father acted asa natural guardiawand 
‘the minor would be bound by the act of the guardian.. In the first 
place there is nothing to show that the fither at the time he made 
the false representation was ‘acting in his capacity as a natural 
guardian of the minor. In the next place it is doubtful whether the 
principle of esteppel can apply to the case of minor. Even grant- 
ing that.in certain circumstances it might operate as an estoppel, 
it is going much, further to hold that the minor is bound by the act 
of the other persons., Ire the circumstances of the presént case, it is 
impossible to hold, that the- representation on which ‘Debi Das 
relies made by the father, -brother and cousin is one which would 
close the: plaintiff's mouth and prevent him from realizing the debt 
due to him. l 


The next point pressed is that in view bf the fact that the first 
court came to the conclusion on the question of fact that Dalip 
Singh was not Jenamidar for the plaintiff, the suit was not dismissed 
on a prgliminary point, and, therefore, the court should nat have 
remanded it under Order 41, Rule 2g, of the Gode of Civil Proce: 
dure. In our opinion there is no force in this contention. Two 
points were decided and they were preliminary points, the merits 
of the case not having been touched. In our opinion the order of 
‘tthe court below is perfectly correct. we therefore, dismiss the 
appeal with costs. ee . 

xX ‘ Appeal dismissed. 
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SHAIDA ALI 


e 
UCTSUS , 


e PHULLO AND ANOTHER * ° 
` Lumitation He (IX of 1908) article pr Giaa fir malkana— De rss Anni 
property asked jor—Peried “a limitation. 
Article 132 of the Limitation Act applies to cases where the plaintiff asks for a 
decree against the property chargeable with malikawa. Where a plaintiff claimed 
, malikana due for eleven years, claiming a decree against the property chargeable, eld 
thaf the claim was within time although the Courts refusg to pam a decree against the 
property. Kallar Rey v. Ganga Prasad Singh, 33 Cal, 998, distinguished. 
FIRST APPEAL from a decree of Pandit Pitambar Joshi, Second 
Additional Judge of Moradabad. 
Suit for recovery of arrears of malikana for eleven years from the~ 
defendants. .. “ °? 


The defendants set up, among others, a plea that the suit was 
barred by limitation. 


The following are the facts of the ‘case. 


‘The plaintiff sued on the allegations that in Mauza Razzakpur 
the owners of maf rights are bound tp pay to the owners of 
ramindari rights Rs. 12-8-0 percent of cath, rental, 22 seer per 
maund of the grain ‘rental, and Rs, 17-8-6.a year as bhent (present) 


' that these dues are charge on the waft rights, that in mahal Safed 


of that mauza there is a fatts of 5 biswas; that the defendant is a 
wuefidar of the whole of that and a zamindary of 3 biswa 2 bis- 
wansis 10 kachwansis of. it, that the plaintiff is a zamindar of one 
biswa 17 biswansis 10 kachwansis and entitléd to recover the afore- 
said dues in respect of that; that the defendant has not paid him any 
thing fðr the years 1305 fasli to 1316 fasli; hence this suitfor Rs. 
625-6-4 as principaland Rs. 428-9-0 as interest, to be realized of 
the defendant’s 85 biswas. The defendant pleads that the suit is not 
congnizable by the Civil Court; that the “amount of kent is not 
Rs, 17-8-0 per annum; that the dues payable are not a charge on 
the land ; that the dues in question are payable by the holder of 

. F. A. No. 248 of I9gI1. . 
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the whole 20 biswa zamindari rights jointly to the holders of the 
whole 20 biswa muafi rights, therefore thg suit against the defen- 
dant alone is not maintaipable and is bad for nonjoinder of parties; 
that the plaintiff himself owned suafi right over five biswas till the 
21st December 1908, on-which date 44 biswas were auctioned offand 


} a biswa is still held by hint that a large part of the claim is barred . 


by limitatiqn, that the amounts of rental and quantities of zamin- 
dari right® as mentioned by the’ plaintiff are wrong; and that the 
claim about interest is wrong: 


The court below dismissed the suit. 
Plaintiff appealed. 
Syed Agha Hatdag, for the appellant relied on 
Hurmusi Begam v. Hirdaynarain, [1880] 5 Cal, gar. 
_ Churaman v. Balli, [1887] 9 AlL, 591. 
Lallubkai v. Narain, [1882] 6 Bom., 719. e ° 
- Jaga naik Prasad Singh, w. Kkaracklal Kallar Roy, [1905] 10 C. W. N. 151. 
and submitted that the malikana being a charge on propery 


the whole amount was. recoverable. Article 132 of the Limitatoin 
Act was applicable. 


Tej Bahadu? Sapru, for thè respondents stated that the claim, 
except that for three years was barred by limitation. He relied on 
Gangu Persthad Singh v. Kallar Rey, [1905] 33 Cal., 998 
S. A. Haidar, was-nat heard in reply. 
The judgment of the Court was delivered by 


GRIFFIN, J.—This is plaintiff's appeal arising out ofa suit to re- 
cover eleven years’ arrears of alikana. The plaintiffs asked for a 
decree against the property on which he says the mağkaga allowance 
was chargeable. The court below has given him a decree for Rs 57-3-4 
only, In appeal to this court it is pointed out, on behalf of the appel- 
lant, that the court below, in making its calculation, has made an 

` obviousgnistake and that the sum due to the plaintiff appellant on the 
basis adopted by the Court below shduld be R¥ 262-12-5, to which 
should be added Rs 18-0-0 on account of dhent, The defendants res- 
pondents have filed.objections and it is contended on their behalf 
that the suit is barred by time. Reliance i is placed on Kakar Roy v. 
Ganga Pershad Siagh(1)- In that Case the learned Judges refused 
X (1) [1905] I. L. R., 33 Cal., 998. 
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to apply the provisions of article 132 of the Limitation Act, the 
reason being that in the „particular case before them the plaintiff 
had not asked for a decree against the property chargeable with 
mattkana, In the present case the plaintiff asked for a decree 
against the property, although the court below has not granted 


_ it, The explanatiori to article 132 leaves no doubt as to the period 


of ljmitation applicable to suits of-this nature. We allow thé appeal 
so far that in lieu of the decree for ‘Rs 57-3-4 passed by @he court 
below we substitute a decree for Rs 280-12-5. Parties will pay and 
receive costs in proportion to failure and success in, both courts. 
The cross objections are dismissed with costs. 

i Appeal allowed. 
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” GANGA NARAIN 


e 
UETSHS 


. KAUNSILLA* e 
° 
Guardian and- Ward? Ad ( VIII of 1890) s. 26—Removal of guardian—Naglact of 
minors education—gSetting up a right in miners money. 

When a father who had been appointed guardian of his minor children did not 
take proper care of those children all of whom except one died and his education 
was not looked after, and he further set up a claim in the minor’s money and took 
another wife, 4e/d that, from the view of mjnor’s awe ltare he was pot a fit and proper 

guardian and was lable to removal. 


First Appeal from an order of Maulvi Muhammad Shafi, 
Officiating District Judge of Allahabad. m 
APPLICATION for removing a guardian of a minor. The court 
below removed him on the finding that fe had totally neglected 
the education of the minor, had taken another wife and his means 
of livelihood were precarious, f 

Opposite side appealed. - ° 

“A. P. Dube, for the appellant. 

The proceeding of the lower court was extraordinary. It had 
deprived the father of the custody of the person and property of his 
minor son for no other reason than that the education of the minor 
was neglected. The appellant has married another wife but there 
was not a scrap of evidence to show that the appellant or his wife 
treated the child badly. ; 

(TUDBALL, J.—Can there bea ‘greater neglect of duty in a father 
than the neglect to give the child proper education ?) 

But the father said the boy read in Government High mee 
at Luckhow as well as privately. 


(TUDBALL, J.—The appellant also set up a Claim against some 


money standing in the name of the minor.) 
There may have been circumstances to render the title to the 


Ovit, - 


1018, 
Ferumy, 4, 


TUDBAI L, J’ 
Rar TQ, J. 


money doubtful. All the money of the minor was not claimed and ` 


“E: A. F. O. No. "146 of 1912. : 
"ten [27R] 


Tudban, J. 
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now that the father in his sworn deposition has declated that he 
would never claim the money, that allegation should not be taken 
in consideration. Any how that was not enough to deprive him of the 
custody of the person of the minor as well as of the property which 
he did not claim. Surely a father was a better guardian than a 
maternal grandmother. There is no member in hét family except; 
ing her other daughter and that danghter's husband who have been 
most unfriendly to the minor and his father. ; ad 


Tej Bahadur Sapru, for the respondent. 


The guardian having set up a claim to the infant’s money and 
having neglected his education, was liable to removal. English and 
Indian Courts are all agreed or» this question. - 


The appellant dropped his claim against minor’s money only 
when he could not support it. He, therefore, could not be trusted to 
take proper care of the minor. Moreover he had taken a second oS 


A. P. Dube, in replys 


This is not the case of appointmént of the father as guardian 
but that of his removal after he has been already appointed _by 
proper court, If lower court’s view is.upheld no poar man who got 
married in well-to-do family, would after the death of his wife, feel 
safe in the custody of his children, because the rich, relations could 
expel him and then claim that they can support and educate the 
children better than he. « i 


The judgment of the Court was delivered by 


TUDBALL, J.—The appellant Ganga Narain is a man who used 
to side in this district even in his youth in the house of his father- 
in-law. During the life-fimt of his wife his father-in-law used to 
deposit money either in the name of- the appellant’s wife or her 
children. .On the death of the wife appellant applied to be 
appointed guardian of the person and property of his, minor 
children. His objeet was to deal with the money, which was in 
deposit in the Bank of Bengal and the Post Office in the name of 
his.wife. There was another deposit in the Post Office in the name 
of his minor son. In his application for guardianship he made no 
mention of this. He was appointed guardian of the person and 
property. His mother-in-law applied to the District Judge to have 
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him removed from the post on the ground that he was attempting 
to take possession of the minor’s propetty, that he had neglected 
his children, all of whom had died except one son, that the latter’s 
education was totally neglected and lastly that the guardian had 
removed himself and the minor out of the jurisdiction of the court. 
In reply the appellant asserted a title in himself to all the property, 
which stoed in the name of the children. In the course of hearifg he 


expressed a wish that the property might be deemed to belong to his ` 


son. To the question as to what steps he took to educate his sen he 
gave a reply which shows most clearly that he has totally neglected 
his child in this matter. He admits that he removed himself and the 
child from the limits of the jurisdiction of the Court and it is clear 
that he isa man whose means of*livelihood- are precarious. He 
has taken a second wife. On these grounds the court below has 
removed, him and has appointed the grandmother as guardian of 
the remaining son. Musammant Kaunsilla is possessed of affiple 
means and is quite willing to undertake th costs- -of education and 
bringing up without touching any money that belongs to the minor. 
From the point of view of the minors welfare there can be no two 
opinions that the appellant is not a fit person to act as a guardian 
whereas Musammant KaunsiHa is, In our opinion the order of the 
court below is a proper one. We dismiss the appeal with costs. 

xX. . Appeal dismissed. 
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SRI THAKURJI MAHARAJ AND OTHERS 
Utrsks >» 


LACHMI NARAIN.* © 


vendes te make certain periodical payments for all tims to come—Not binding—Rent 
Jra Tani. e 
Where in the year 1833 on the sale of a zeminderi property a ceitain portion was 
excluded and retained by the vendor and it was agreed that the vendee should pay the 
revenue assessed on the portion thus excluded, and farther that the vendor was to 
receive from the vendee a certain amount annually and both the remindari and the 
_ excluded portion had passed through a number of hands, elg that the agreement did 
not run with the land and the transferees of the vendees were not bound by the 
agreement for all time tocome. The agreement could not be treated as a revenue 
"ee grant which was to remain in force until it was resumed. 
Naubat Singh v. Narain Singh, 4 A. L. J. R 807, distinguished. 
SECOND APPEAL from a decree of I. B. Mundle Esq., palditions| 
Judge of Bareilly. 
D. R. Sawhny, for the appellants. | 
Appeal heard under Order 41, Rule 11, of the Code of Civil Pro- 
cedure. _ A a ° 
The following judgment was delivered By, e 
CHAMIER, J.—This appeal arises out of a suit brought by the 
respondent against the appellants under settion 159 of the Agra 
Tenancy Act. The respondent is /amébardar of a mahal which in- 


cludes 50 dighas held by the appellants and he has paid to Govern- 
ment the revéhue‘assessed upon those 50 bighas. The appellants’ 


„defence was that they are entitled to hold the land free of revenue 


under an agreement made in 1833. It appears that in 1833 one 
Debi Pwasad, who was then owner of the zamindari, transfegred the 
whole of it to one Dalganjan, except the 50 bighas which he retain- 
ed for himself, it being agreed that Debi Prasad was to pay no: 
revenue for the land and further that he was to receive Rs. 12 per 
annum from the transferee. Both the zamindari and the 50 dighas 


have passed through various hands And there has been a partition un- 
~ #5, A. No. 1207 of 1911. 
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der which part of the 50 bighas fell into one mahal and the zamindari Orriu 
into another mahal of which the respondent js s lambardar. Respondent 1918. 


occupies the position of Dalganjan, as regards that portion of the Ser THa- 


5o bighas which is his,in the mahal. The question for decision is et 


whether the agreement of 1833 is still in force between the parties oar 


to this suit In a suit, between the appellants and the lambardar Naram. 


of the other mahal it has been decided that the agreement is sill Oramia, J 


binding a$ between the appellants and that lambardar, and tis 
contended that that decision renders the question res judicata, 
It is obvious that the question is not res judicata in the present case, 
for the respondent was not a party to the case in which the deci- 
sion was pronounced. Apart from the decision which is that of 
a subordinate court, it» appears to methat the question is free from 
_ doubt. It is argued that the agreement of 1833 runs with the land 
and can be enforced for all time by the owner of any portion of the 
50 bighas against the owners of the zamindari. At common ev 
in cases other than those between landlord and tenant, which are 
treated differently, the right to take advanfage of covenants made 
with the.owner of the land to which they relate ryns with the land 
in certain circumstances, but the burden of covenants made by the 
owner of land to which they relate does not run with the land at 
law. This seems to be the law in India under section 55 (2) of the 
Transfer of Property Act which nowhere provides that, the burden, 
of a covenant shall run with the land except as between landlord 
and tenant (see sectjons 108 and 109). In equity a covenant is not 
said te run with the land. The equitable doctrine is that a person 
who takes with notice of a covenant is bound by it but this applies 
only to restrictive not to affirmative covenants, and this seems to be 
the law in India, see proviso to section 1s and $ectien 40 of fhe 
Transfer of Property Act. 


Here we have in effect a personal undertaking by a transferee of 
land thag he will pay the revenue on certain other land and thre is 
no stronger reason for holding that the undertaying is annexed to’ 
the land transferred than for treating it as annexed to any other 
land belonging to the transferee at the time of the transfer. ` It 
seems to me impossible to hold that the owners, however numer- 
ous they may be, of the land trdnsferred in 1833, are for all time 
burdened with the liability to pay the revenue of the 50 bighas, 
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The case is clearly digtinguishable from that of Naxdat Singh v. 
Narain Singh (1) where the agreement was one between a superior 
and an inferior. proprietor and was held binding upon them. - Nor 
can the case be treated as if a revenue-free grant had been 
made by Dalganjan to Debi Prasad, which ‘could be resumed 
by the latter or his representative and should be treated, as 
being in force until resumed by proceedings taken under the 
Tenancy Act. The point has been decided. more than once in 
Oudh. I am not aware of any decisjon on the point in this Court 
but it seems clear to me that the appellants cannot treat the under- 
taking of Dalganjan made in 1833 as a covenant annexed to the 
zamindari and enforceable against the owners of it for all time. It 
is not suggested that the respondent i isthe heir of ee The 
appeal is dismissed. ~- 


Appeal dismissed. 
(1) [1907] 4 A. L. J. R., 807. 
e ' ~~ . 
ANANT DAS 
i VETSHS ‘ : > 


UDAIBHAN PARGAS.* 


Cade of Civil Procedure (Act F of 1908) Sec. 11 Res judicata—Farmer suil—Two suits ins. 
litutod on sama day—Same question raised—Adatembys bf one appeal —Efect of. 

-Two salts were instituted by the same plaintiff on the @ame day in the same Court 
for the same reliefs, one against A alone and the other against A and S, raising the 
same questions and were decided by one judgment, bat separate decrees were passed on 
the same day allowing the plaintiff's claim. In the case in which there were two 
e defendints only S preferred an appeal and in the casein which A alone was the defen- 
deft an appeal was also preferred but during the pendency of the first appeal and 
before the decision of the latter the appellant S having died and the appeal having 
abated, the decision of the court became final, Ae(d that the decree in the case against 
` Sand A having become final, before the decision of the appesl preferred by A, it 
. optrated as res judicata for the parpose of the other case. Zahtria v. i 
e51 F. B. followed. o . 


FIRST APPEAL from a decree of ‘Munshi Harbandhan Lal 
Additional Subordinate Judge of Gorakhpur. 


- Suit for declaration of right. 


` The court below decreed the suit. - ~ 
*F. A. Ño. 131 of r11. i -e 


, 
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The material facts are sát out in the Judgment. .- 

Defendant appealed. - . | ° 

‘Sunder Lal and Govind Prasad, for the appellant 

Satish Chandra Bantryi and Iswar Saran, for the respondent. 
The judgment of the Court «vas delivered by 


1918, 


Awart Dag ` 
v. 
UDABHAN * 
PARGAS. 


fa e T S 
RICHÅRDS, C.J —A preliminary objection has-been taken to the Bihards,0.J, 


hearing of ehis appeal ` on the grouhd of res judicata. It is necessary 
shortly to state the facts in order that it may be understood how the 


question arises. Two suits wêre instituted in the court of Subordi- 
nate Judge of Gorakhpur apparently on the same day. The plaintiff 
in both the suits was Mahant Udaibhan Pargas alias Angan Das. 
In the present suits Anant Das wa8.the only defendant. Th the 
other suit the defendants were (1) Sundar Das and (2) Anant Das, 
the appellant in this appeal. In both suits the plaintiff ‘claimed a 


declaration that he was the Mahant of a certain Mat. In the sua 


in which both Sundar’ Das “and Anant Das were defendants the 
claim was as follows:—_ aw . 


a 


“The plaintiffs title and the defendants’ want of title may be 
established and it may be declared that the plaintiff is entitled to 
receive the papers and the box aforesaid. The box and the papers 
detailed below may. be awarded to the plaintiff, 4 


In the earlier part-of the plaint the plaintiff stated “but as both 
the defendants-deny thre plaintiff’s title, he brings this claim against 
both the defendants in respect of a box which contains papers, docu- 
ments etc * * * *** * and which Sundar Das, the defen- 
dant, has taken back after the institution of this suit without the 
plaintiffs knowledge.” 


Both the-'suits were tried together ‘in’ the court ‘below and 
amongst the issues framed were the. following: “Is the plaintiff 
Chela of Karan Das and was he appointed Mahant? Has-the plain- 
tiff a righ} to sue? What is the custom relating to the Mahanfhip, 


and was the plaintiff appointed Mahart according to that custom” ` 


These- issues were decided in favour of. the plaintiff. The result 
was that in the suit -in which both Sundar Das and Anant Das 
were defendants, there was a decree against both the defendants, 
declaring the plaintifPs title, after the issues to which we have 
referred’ had been decided,- From the decree in that. suit Sundar 


Crvin. 
1913, 
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Das alone appealed but Anant Das did note prefer an appeal, The 
appeal of Sundar Dag abated by reason of the fact that after his 


Awaxr Das death no steps were taken to bring his representatives on the 


o, 
UDAIBHAN 
Pataas. 


record within the time allowed by law. Anant Das however did 
appeal in the suit out of which the present appeal arises which, as 


Rishards,0 J, We have already mentioned, was decided at the same time as the 


oer suit, and by one and the same judgment. We must here 
mention that although both suits were disposed of By the same 
judgment, separate decrees were drawn up in each case. 

The respondent now by way of a preliminary objection con- 
tends that the appeal of Sundar Das having abated and Anant Das 
not having appealed from the decree in that suit, there is now a 
binding decree against him unappealed from. The appellant 
Anant Das on the other hand contends that section 11 of the 
Code of Civil Procedure, which deals with “yes judicata,” does not 
apply to the present case, because the two suits were tried together 
and disposed of by yg judgment on the same day, and secondly 
because in any event in the suit in which both Sundar Das and 
Anant Das were defendants, the real question was the title to the 
particular property mentioned in the plaint in that suit, and that 
therefore the decree which was given in that suit cannot be said to 
operate as res judicataon the question of the title to the property 
in dispute in the suit out of which the present appeal arises. 

Section 11 of the Code is as follows:—'*No court shall try any 
suit or issue in which the matter directly and Substantially i in issue 
has been directly and substantially in issue in a former suit bet- 
ween the same parties, or between parties under whom they or any 
of them claim, litigating under the same title, in a court competent 
to try such subsequent sult, or the suit in which such issue has been 
subsequently raised, and has been heard and a decided by - 


such court.”. S 


In explanation (1) “former suit” is defined as denoting, a suit 


` which has heen Wlecided prior to the suit in question, whether or 


not it was instituted prior thereto. It cannot for one moment be 
contended that the decree in the suit in which both Sundar Das 
and Anant Das.-were defendants has not now become final as. 
against Anant Das. Beyond all question the issue as to whether 
the plaintiff was or was not the Mahant was decided in that suit 
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and we are now called upon to decide the same issue in the present OrviL, 
appeal. The result might be that if we were now to hear the 1913. 
appeal, there would be one binding decree declaring that Udai- ayy Das 
bhan was the Mahant, and another equally binding decree declar- Gees 
ing that he was not, both decrees being in suits to which Anant’ Pareas. 
Das was a party. It seems tô us that it was to prevent anomalies Richards, 0.J. 
of this “degcription (amongst other reasons) that section 11 gras 
enacted. #No doubt it is somewhat unfortunate in the present case 
that the appellant is unable to have the question decided by this 
court by reason merely of the fact that he did not appeal against 
the decree in the other suit. This view of the rule of. res judicata 
was taken in the Full Bench case of Zakaria v. Debia and others (7 ) 
a decision which is of course binding en us. 
` We accordingly dismiss the appeal with costs. 
-. Appeal dismissed. 
(1) [1910] 33 AlL, 51. —— 
mm" . 
KUNWAR SEN AND OTIIERS 
OLvin. 
Versus 1818. 4 
JWALA PRASAD AND OTHERS.* . i Toren; 
Land Revenue Act ( XIX of 1873) Sections 196, 148 and 167—Propricte: —Merigage by —— 
muafdar—Salg for default of Government revense—Right of purchaser, jane 3 


The word proprietor used ia sections 146 and 148 of N. W. P. Land Revenue Act 
XIX of 1873 refers only@o those, who in the sayiéulars, are set ont as being the 
persons on whom the fevenue, has been at the time of Settlement assessed jointly or 
severally; Muafidars, not bemg liable for payment, of government revenue, are not 
proprietors within the meaning of thoee sections. 

Where certain property was mortgaged by persons, who wars Sound i to be the 
pankars of land, and was afterwards sold for default of arrears of revenue, keld Met 
the mortgagee could enforce his mortgage against the purchaser. 


‘SECOND APPEAL against the decree of H. Dupernex, Esq. I.C. 
S. District Judge of Farrukhabad reversing the decree of Babu Gauri 
Shanker, “Subordinate Judge of Farrukhabad. oo 


d 
The facts of the case are as follows :— 


The plaintiff brought a suit for the recovery of money and for 


possession on mortgage bonds in respect of land belonging to 
defendants 1 to 3. The mahal in'which the land in_ question is 
FS. A. No. 153 of 1912. 

[28k] 
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CIVIL. situate was sold for arrears of revenue on December 24,1892 and 
1918. purchased by one Jagan, Behary who again sold all his rights in 
Kuxwaz the property to one Tara Chand, who is represented by defendants 
SEN 4 to 6 These defendants only contested the suit of the 
Jwata plaintiffs on the ground that they were the exclusive owners 
of the property having derived their title from Jagan Behary, to 
whom the whole mahal was sold:at auction in default of arrears 
of revenue and that even if defendants 1 to 3 (mortg&gors) and 
the plaintiffs had any right as co-sharers their right was extin- 
guished after the sale of the property, in view of the provisions 
of section 167 of Act XIX of 1873. The first court relying upon 
sections 146 and 148 of Act XIX of 1873 held that the plaintiff 
was entitled to a decree for recovery of possession of the land in 
dispute. The lower appellate court however found that the land 
in dispute was really “Nankar” land and that no exproprietary 
“nancy had been created so far as the occupiers of the “nankar” 
land were concerned. and held that the plaintiffs rights in the 
land were in no way affected by the sale of the mahal and decreed 
the appeal. ' 
The defendants appealed. 


Tej Bahadur Sapru (with him Gulsari Lal :) for the appellants. 
As the entire proprietary rights in the village were sold the mort- 
gage in suit was extinguished and could not be enforced. The 
land in dispute is described in the wajibularz as being Str dila 
lagan bataur alikana wa bila mundarja khelvat, The word pro- 
prietor used in section 146 of Act XIX of 1873 was not used 
in any restrictive sense and under the provisions of that section 
all proprietors and the entire mahal were liable for the revenue 
for the time being as%es8ed on the mahal. And in default of 
arrears of revenue the entire mahal being sold the rights of the 
mortgagees came to an end and the first court was right in 
dismissing the plaintiff's claim in view of the provisions yf section 

* 167 of Act XIX Qf 1873. e 


Satish Chandra Banerji, for the respondents was not heard 


in reply. 
` The judgment of the Court was delivered by 
Knoe J. KNOX J.—The plaintiffs to the suit, out of which this secdnd 


appeal has arisen, describ themselves as mortgages from certain 


VOL. XI] HIGH COURT. aig 


persons, whom they Have arrayed as defendants 1 to 3. It appears 
that the mahal in which the land in dispute is situate was sold 
for arrears of revenue which were due from the mahal. On Decem- 
ber 24, 1892 the mahab was sold at a revenue sale and purchased by 
one Jagan Bahadur Lal Jagan Bahadur Lal in'turn sold all the 
rights be had purchased to one Tara Chand and defendants 4 to 6 
are the repsesentatives in interest bf Tara Chand. The mortgagees 
are now steking to enforce their rights and ask that the mortgage 
money may be awarded to them by sale of the mortgaged property. 
The suit was defended only by defendants 4 to 6. The contention 
is that as the whole of the mahal including the area in dispute was 
sold to Jagan Bahadur Lal, even if defendants 1 to 3 and the 
plaintiffs had any right as co-sharefs, that right became extinct 
under section 167 of Act XIX of 1873. The land in dispute, 
they say, though known as grove-land, is not actually a grove, but 


has been actually under cultivation from a long time prior to ie ` 


execution of the mortgage set up by the plaingiffs. The Subordinate 
Judge of Farrukhabad, before whom the suit came in the first ins- 
tance, relying upon sections 146 and 148 of Act No. XIX of 1873 
held that the plaintiff might be granted a decree for recovery of 
possession of the land in dispute. In appeal, the learned Judge 
found that the land in dispute was really ‘wankar land and expro- 
prietary tenancy* had been created gp far as the occupiers of the 
wankar land were concerned. He further held that their rights in 
the land were in ng way*affected by the sale of Zamindari. He 
therefore decreed the suit, against the first three defendants, for 
recovery of possession of the land in suit by the plaintiffs as usufruc- 
tuary mortgagees of these defendants’ interests as exproprietary 
tenants of the land in suit, for Rs 800-0-0, But he dismissed the rest 
of the suit. Defendants 4 to 6 have appealed to this Court and 
they again contend that as the entire proprietary rights in the vil- 
lage Neknampur were sold, the mortgage in suit was extinguished 
and could not be enforced. i f . 


Apparently the confusion into which the Subordinate Judge fell 
arose from the words in which the land in dispute is described in the 
wayibulars at the settlement of 1870. There, the land is set out as 
being Sir, bila lagani bataur malikana wa bila mundarja Khewat, 
and it has been strongly argued before us that the terms used in 


ado HIGH COURT. [A J. R. 


sections 146 and 148 of Act XIX of 1873 justffy the-contention. It 
is true that in section 146 it is said that in the case of every mahal 
the entire mahal and all the proprietors jointly and severally shall 


_ be responsible to government for the revenue for the time being 


assessed on the mahal, and that section 148 provides that any sum 
not so paid becomes thereupon an arrear of revenue and the persons 
responsible for it become defaulters. We are also refersed to sec- 
tion 53 of the same Act. The learned Counsel was asked whether 
he could produce any precedent in support of his contention, that 
persons in a mahal who are generally known by the term msafidars 
and are, as in this case, persons who are not entered as payers of 
revenue to the government for the time being are in the event of the 
mahal falling into arrears ofpayment of revenue responsible for 
payment under section 146 and their rights, if the mahal is brought 
to sale, extinguished in favour of the seller. The rights of the 


“ “Wfortgagors in the present case were rights which came into exist- 


ence before the settlement of 1870, It is not shown and it is in the 
highest degree improbable, that they were rights created by the 
Zamindars who were responsible for the arrears under which the 
mahal in which the property in dispute was situate was brought to 
sale. In our opinion the word proprietor used in sections 146 and 
148 refer only to those, who in the wayibudars; are set out as being 
the persons on whom the revenue has been at the time of settlement 
assessed jointly or severally. The wajiðulars of 1870 shows no 


_ such payment of revenue by the mortgagors ip the present case. 


The contention raised in this appeal is in owr opinion without force 
and ‘the view taken by the learned Judge is the correct view. It is 
not for us in the present case to say what precise portion the mort- 
gaĝee held ¢n tHe mahal. „All that we have to decide is what rights 
were sold in default of arrears of revenue. The appeal fails and is 
dismissed with costs. l 

AC, M. . ' Appeal disypissed, 
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BEHARI LAL AND OTHERS 


“= * versus 
o’ MAKHDUM BAKHSH AND OTHERS” 


Evidence—Recital of ricsipt of conside ation in a subsaghent bend—.ldmjssibllity | 
aguinst representitives in interest of morigager. E 

The admission of the receipt of consideration contained ina mortgage deed is 
admisible in evidence against subsequent purchaser by private treaty by interest of 
the original mortgagor» Brajeskwar Y. Budhanudhi, 6 Cal, 268 ; Nawal Kunwar 
v. Bakktawar Singh, 10 A. L. J. R. 390; dodul Majid v. Alakbub Ali, F. A. 129 of 
1911 followed. Manohar Singh v. Sumirta, 17 All, 428 ; not followed. Bisheshay 
Dayaly. Harbans Sahay, 6 C L J. R, 659, Ght Phekni v. Parmeshwar Dayal, 


5 CL J. R. 653, Rakim Jan x. Imam Jan, 10C. L J. R. 173 doubted. nel 


SECOND APPEAL from a decree of B. J. Dalal Esq., District Judge 
of Jaunpur, confirming a decree of Pandit Debi Prasad Chaturvedi, 
Second Additional Munsif. 

The material facts appear from the judgment. 


The question was whether the recital ina deed that a certain 
sum was due on a prior mortgage was admissible in evidence 
against the, defendants who were purchasers of the property. 

The courts below held that it was and decreed the sit 


Defendants appealed. 


Gokul Prasad (with bim Hartbans Sakai), for the appellant sub- 
mitted that such a recital was no evidence against a purchaser of 
property and should be proved against hiyn.e He relfed on s 


Alanokar Singh v. Sumirta Keer, [1895] 17 AlL, 438. 
Brajeshewari V. Budhanuaki, [1880] 6 Cal., 268. 
Ghar Phekni v. Parmeshwar Dayal, [1907] 5C LJ R 653 Cd 
Bisheshar Dayal v. Harbans Sakay, [1967}6 GC L JR 659. d 
‘Rakim Jan v. Imam Jau [1911] 10 C. L J. R. 17} 
Syed Agha Haidar, for the respondents cited 
Lalak Singh v. Ajndhia Prasad, [1912] 10 A L J. Re 108, 
Gokul Prasad, replied. 
$ eS, A. No. 24 of 1912 


~ 2 
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The judgment of the Court was delivere? by 


CHAMIER, J :—This Was a suit upon a mortgage made by one 
Najaf Khan in favour of an ancestor of the plaintiff in May 1868. 
The first set of defendants are the heirs of Najaf Khan. The second 
set are purchasers after the mortgage of various portions of the 

mortgaged property. The mortgage purports to have begn ngde 
in wonsideration of a sum of Rs, 22 due on a prior mortgage of 
1867 and two sums said to have been paid just before and just after 
tht execution of the deed. The courts below have held that the 
payment of these two sums has not been proved but that the mort- 
gage holds good for the sum of Rs. 92 and interest thereon. 


The evidence that the last, mentioned sum was due upon a prior 

mortgage consists of a recital in the deed in suit and the production 

’ by the heirs of the mortgagor of the earlier deed which does not 
bear any endorsement showing that it has been paid off. 


In second appeal it is contended that the recital in the deed is 
not admissible ireevi@emce against the defendants. The defendants 
appellants rely upon the decision of this Court in Manohar Singh v. 
Swmirta Koer (1) and the decisions of the Calcutta High Court in 
Brayeshwariv. Budhanudhi(*), Ghur,Phekni v. Paripeshar Dayak ?), 
Bisheshwar Dayal v. Harbans Sahay(*) and Rahim Jan Bibi v. 
Linam Jan (°). g 


The first of the Calcutta cases is no authority for the ‘proposition 
that a recital of the receipt of consideration contained i in a mortgage 
is not admissible in evidence against a subsequent transferee of the 
property. On the contrary the Chief Justice, the only one of the 
three Judges who discusses the question at all, shows at page 278 of 
th@report hew the mostgagor’s admission of the receipt of consi- 
deration was admissible against a subsequent purchaser of the pro- 

perty. The statement at the foot of page 277 of the report, that a 
recital in a deed is not evidence against third persons must be read 
in sonjunction with what follows. This seems to have ben over 
looked by the learned Judges who. decided the case of Manohar 
Singh v. Sumirta Koer. (1) In the last mentioned case and in the 
case of Bzsheskwar Dayal v. Harbans Sahay, (*) the question was 
whether the admission by a mortgagor of the receipt of the consi- 


(1) [1895] L L R, 17 AlL, 428 aT 6 Cal., 268. 
(3) [1907] 5 C L. J. R., ane 6 CL J. R, 639. 


I9II} 10 C. 4}. R., 173 o e 
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deration confained i ine a deed was admissible in evidence against 
subsequent auction purchasers of the property. That question does 
not arise in the present case. There may be, we do not say that 
there is, some ground fpr distinguishing between the case of an auc- 
tion purchaser and the case of mortgagee or a purchaser by private 
treaty. Inthe case of Ghur Phekni v. Parineshar Dayal, all that was 
held was that an admission of the-receipt of consideration madg by 
a mortgagor was not admissible against her step daughters who, how- 
ever, did not claim title under her, That decision has no bearing 
upon the present case. In the case of Rahim Jan Bibi v. Iinam Jan 
it was held that the recital of the receipt of consideration contained 
in a Hiba bil ewas was not admissible against his daughter after 
his death. If, as seems to have been the case, the daughter was one 
of his heirs, we think that the correctness of the decision is open to 
doubt, for under section 21 of the Evidence Act an admission is 


relevant and may be proved as against the person who makes it ore" 


his representative in interest. 


In Nawal Kunwar v. Bakktawar Singh a ) it was held that a 
‘recital in a mortgage deed that a certain sum was due to the mort- 
gagee was admissible in evidence against a subsequent, purchaser, 
by private treaty, of the propetty mortgaged, and in Abdu? Majid v. 
Mahbub Al?) it was held that a recital of the receipt of considera- 
tion contained in a deed of mortgage was as much binding upon 
his heirs as upon the moftgagor himself. 


It seems to us that the decisions in the two last mentioned 
cases are in reality supported by the decision in Brajeshwart v. 
Budhanudhi, and we must hold that the admission of the receipt 
of consideration contained in the mortgage deed now in sujf is 
admissible against the defendants appeMants who are” representa- 
tives in interest of the original mortgagor. 


It is not for us in second appeal to consider the value of the 
admissien but we may say that it receives in our opinion Strong 
support from the production of thé deed of 1867 which bears no 
signs of having been paid off. 

For the above reasons we dismiss the appeal with costs. 

x. ° Appeal dismissed. 


(1) [1902] A. L J. R, 390s 
° (2) F. A No, 129 of III 
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Fobruary, d. 
Gaurrm™, J. 
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BADRI NARAYAN’ 


VETSHS 
A 


` KUNJ BEHARI LAL* ° 


Rrecution of decres—ApNication for order absolute for sale—Instalment de res on compromise 


— Default in payment of instalments—Acceptgnce of over-dus instalment by decres 
kolder — Waiver—Uncertified pay ment—Limitation— Right to apply”’—Code of Civil 
Procedure (Act XIV of 1852), s. 258—Ad V of 1908, sch. I, O. XXI, R. a; O. 
YXXIV, r. 5—Limitation Ad (XV of 1877), ch. II, art. 75, 178—Act IX % 
1908! sch. I, art. 181, 182. 


e . 

Under the Code of Civil Procedure (Act XIV of 1882), although an uncertified 
payment could not be recognised as a payment or adjustment of a demee by a court 
executing a decree, it was available to a decree-holder for the purpose of meeting 
a plea of limitation. The 1ight which the decree-holde: had before the passing of 
the Code of Civil Procedure (Act V of 1908) to use the uncertified payment for 
this purpose canndt have been taken away from him by the passing of that Code. 

Atticle 181 of the present Limitation Act coiresponds with article 178 of the Act 
of 1877, which bes been held in many cases to govern applications in execution Pio- 
ceedings to which, for one icason o another, article 179 could not be applied. To 
an instalment decree giving the decree-hôlder a right to execute in the event of 
default it would appear that article 181 is applicable. 

There is 2 consensus of opinion gmong the High Courts thas the subsequent pay- 
ment and acceptance of overdue instalments mus be taken into conmderation for 
the purpose of applying the rules of limitation to an iftstalment decree, although the 
articles applicable contain no such provision as that to bhe foand in article 75- After 
defaults have occurred, which according to the decree set time running against the 
decree-holder, such payment and acceptance may have the effect of preventing him 
from saying that the payments were not made regularly and in satisfaction of the 


edecree, and, remitting the parties to the rights which they would hare had if no 


default had occurred. 

In a mortgage suit a compromise decree was passed in 1899 providing for payment 
by annual instalments and in the event of default in such payment for three years in 
suecession, reserving liberty to the decree-holder to recover at once the whole amount 
epayable under the decree. The first three instalments were paid in tim® in June, 
1902. The instalmen® for 1903 was paid in June 1904. No payment was made in 1905, 
bat in June 1906 the instalment which ought to have been paid in June 1904 


was accepted by the decree-holder. On August 3, 1909, he applied for an order 
absolute for sale. A’e/d, that the first three consecutive defaults of which 


the decree-holder could take advantage were those which occurred in 1905, 1906 
and 1907; lis application therefore was made within time. 
*S. A. No. 634 of I911 e 
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SECOND APPEAL’ from a decree of H. ,Dupernex Esq., District 
Judge of Mainpuri, confirming a decree of Babu Banke Behary Lal 
Subordinate Judge. 


Application for fin&l decree for sale under Order 34 Rule 5. 


The facts are as follows: 


R Ttcree on a compromise was passed on September, 11, 3899 
to the folfowing effect “Rs. 1374 "with interest at 0-10-0 per cent. per 
mensum shall be paid by instalments of Rs. 100 a year. [Agar 
mutwatir tin sal tak ada na ho ya kuch bagi rahe to digridar ko 
thhtiar hat etc. etc)’. The first instalment was due in June 1900. In 
June 1902 Rs, 605 were paid on account of the instalments, principal 
and interest, due for 1900, 1901, and 1902. No payment was made in 
1903. In June 1904 Rs. 181 were paid which were -credited by the 
decree-holder towards principal and interest of the instalment for 
1903. The decree-holder alleged a further payment of Rs. 173-1-Oin 
June 1906 which the decree-holder credited towards the instalment 
due for 1904. This payment was not admitted by the opposite party 
who was a representative of the judgment-debtor. The present appli- 
cation for the preparation of a final decree was made on August 3, 
1909 and the opposite party. objected that the application was 
barred by limitation. The court below held that the alleged pay- 
ment of June 1906 was proved to have been made by the opposite 
party but that it had not been certified to the court. Both the courts 
below disallowed thg objection as to limitation. 


The judgment-debtor’s representative appealed, | 

Peary Lal Banerji, for the appellant. 

The payment of 1906 should not be recognized at all as it was 
not certified to the court executing thee decree. Under Order 21 
Rule 2, Civil Procedure Code, the alleged payment could not be 
enquired into even for the purpose of seeing whether the present 
application was barred by limitation. Under the old Codt an 


uncertified payment could be recognized for tle purpose of stth’ 


enquiry. 
Roshan Stngh v. Alata Din [1904] I. L. R., 26 AIL, 36. 
The change in the law has been noticed and given effect to in 


the case of . 
Kutabullak Sarkar v. Durga Charan Rudra, [1912] 16 Cal. W. N. 396. 
Š [29R] 


CT 
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The fact that the alleged payment was made while the old Act 
was in force will not make the old Act applicable. The court has 
now to decide the question with reference to the procedure now 
applicable. It cannot be said that by the elleged payment any 
substantive right was acquired. The decree holder could not say 
that by the payment he acquired any right which was not affe 
by fhe repeal of the old Act. It i true that this court has held that 
the new Code of Civil Procedure would not affect any righ? acquired 
under the old Code. z 

Kansilla v. Iskri Singh, [1910] I. L. R. 32 All. 499. 


But that was a very different case. Under the law as it stood in 
the okl Code a decree-holder who had obtained a decree on foot of 
a mortgage was not fettered by the twelve year’s rule of limitation 
and he therefore did acquire this substantive right, to quote the words 


ewe of KNOX, J. : “the remedy to enforce his right so to speak till the end 


of time” and it was held therefore that section 48 of the new Code 
would not affecte moMtgage decrees passed before the new Code 
came into force. No such consideration arose in the present case 
as the question was merely one of procedure in which no one had.a ' 
vested right. 


If the payment of 1906 was not recognized the application was 
obviously time-barred, because there were three consecutive defaults 
in 1904, 1905 and 1906 and therefore the wght to apply accrued in 
June 1906 and the application should have Been made in June 1909. 
Even if the payment of June 1906 were recognized still the applica- 
tion was time barred, because the payment made in June 1906 
had not the effect of paying in full the instalment due for June 1906 
an®uid noteprevent the year 1906 from being a year of default and 
therefore there were three consecutive defaults in 1904, 1905 and 
1906. No payment made in 1906 could wipe away the default of 
1904,and 1905 which had already occurred, but if the payment had 
„been made in full for the instalment due in 1906 it might have 
prevented a third “consecutive default and thus have prevented the 
accrual of the right to apply. 

Satish Chandra Banerji, for the respondent. 


The first point to be consideret is whether the application made 
fora final decree for sale under order 34, Rule 5, Civil Procedure 
Code, is an application for execution or an application in the suit 
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itself. Ifitisan application in the suit itgelf then the provisions of 
Order 21, Rule 2, will not apply. _ Undere the new Code an applica- 
tion under Order 34, Rule 2, is not an application in execution but 
is an application in the suit itself. 

Sita Ram v. Shee Raj Singh, [1910] 7 A. L J. (Notes) 65. 
Fyuegifthe matter is treated as a matter in execution Order 21 Rule 
2 of the new Code would not apply as the payments were madevhile 
the old Code was in force and uncertified payments could under 
that Code be recognized forethe purpose of saving limitation. 

Kausila x. [shri Singh, [1910] I. L- R, 32 AIL, 499. 
Whether therefore, the old Code applies or the new, order 21 rule 2 
has no application. As regards the proper construction of thé decree 
as the payment was made in 1906 and was accepted by the decree- 
holder, the right to apply was waived. It was for the decree-holder 
to insist or not on punctual payments and if he chose to shovisss 
favour to the judgment-debtor and accepted an overdue instalment, 
the judgment-debtor could not complain. “Thes three consecutive 
defaults were madc in 1905, 4906, and 1907. The application was 
made within time in 1909. He cited 

Shanker Prasad v. Jalpa Prasad, [1894] 16 Ml. 371. 

Bhagwan Das v. Janki, [1906] 28 All., 249. 

Ayudhia v. Kinjal, [1908] 30 AIL, 123. . 

Makaraya of Ben iris v. Wand Ram, [1907] 29 All, 431. 

Peary Lal Banerji, in reply. 

The present matter is one in execution as after the decree sss: 
had been passed under the old Code, the suit came to an end and 
therefore it could not be said, that by the new Code a suit which 
had terminated was revived. >. 7 ae = 


He discussed 

Ganga Singh v. Gaxvoart Lal, |1911] 8 A L. J. R, 1229. 

Priteok Chand Parrack v. Sarat Chander Àlnkerji, (1971) 38 Cal., 913 
The judgment of the Court was delivered by 


CHAMIFR, J.:—The only question in this appeal is whether the 
respondent's application for a decree absolute for the sale of mait- 
gaged property was made withiif time. The decree xzs# which was 
passed in 1899 upon a compromise between the parties provided 


BADEJ 
NARAYAN 
p. 

KUNJ 


BEHARI LAL., 


Ohawier, J. 
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Oval. that Rs. 1374-0-0. with igterest at a certain rafe should be paid by 
1913, instalments of Rs, 100 £ year along with the interest then duc. 
EF Payments were to be made by the end of jeth in each year 
‘NauavaN — beginning with jefh 1957 Fasli (June 1900)eand it was provided 

EUN = that if default were made for three years in succession in the pay- 

—— ments and interest, the decree-holder would be at liberty torggexer 
Chamicrs J. at oce the whole amount payablé „under the decree ¿ ¢» apply for 


an order absolute for sale of the property and execute the*same. 


No payment was made in 1900 of in 1901 but in June 1902 
_ just before the end of eth 1959 Fasli the appellant paid up all that 
was due on account of the first three years. He made no payment 
in 1903 but in June 1904 he paid up all that was due up to the end 
of eth 1960 Fasli (June 1903). No payment was made in 1905 
but in June 1906 he paid the instalment and interest which he 
` w Ought to have paid in yeth 1961 Fasli (June 1904). It has been 
found that this payment is covered by the proviso to section 20 (1) 
of the Limitation Act. The only other payment made was a 
small sum on account of interest in July 1909 which has no bearing 
upon the question which we have to decide. 


The appellant contends that the, payment made in June 1906 
not having been certified cannot be recognized by the Court in view 
of the provisions of Order XXI, Rule 2. To this the. respondent 
replies that that rule is not applicable, inasmuch as the application 
for a decree absolute is not an application*for execution and the 
court is not being asked to execute a decree bit only to continue 
the suit. The payment in question was made before the passing 
of the new Code of Civil Procedure. Under the old Code it was 
noewdoubt hgld hy this Court that an application for an order abso- 
lute was a proceeding in execution of a decree, see Oudh Behari 
Lal v. Nageshar Lal ('); but ft was held also in several cases that 
although an uncertified payment could not be recognized as a pay- 
ment or adjustment of a decree by a court executing a gecree it 
“was available to a Necree-holdér for the purpose of meeting a plea 
of limitation, see for example Kishan Singh v. Aman Singh (*) 
and Roshan Singh v. Matadin (3). These rulings are binding 
upon us. The right which the respondent had before the passing 
of the new Code of Civil Procedure, to use the payment made in 

(1) [1890] 13 All, 278. (2) [1804] 17 All, 42 
(3) [1903] 26 All., 36. ° e 
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the passing of that Code. We are therefore bound to recognize 

the payment when dealing with the question of limitation. BADRI 
We have to ascertain what article of the Limitation Act is AARATAN 

applicable and when time began to run against the respondent. In Kons 

Chunni Lal v. Harnam Das (1) article 179 Schedule 2 to the PANA pan 

Limitation Act of 1877 (article 182 of Schedule 1 to the present Jct) Ohamer, J. 


was held fo govern an application for an order absolute for the sale 


1906 for this purpose éannot have been taken away from him by Civi 
1913 


of mortgaged property. But the decree nssr in that case was in the 
common form whereas in the present case we have an instalment 
decree containing-a provision that the whole amount of the decree 
may be demanded on the occurrence of three consecutive defaults 
and it is difficult to ‘see how any ôf the provisions of the third 
column of article 182 of the present Act can be applied to such 
a case. It would appear that the article applicable is No. 181. e2 
This article corresponds with article 178 of the Act of 1877 which 
has been held in many cases to govern applications in execution 
proceedings to which for one reason or another article 179 of that 
Act could not be applied. If, as we think, article 181 of the present 
Act is applicable, the right to apply for an order absolute accrued Se 
to the appellant on the occurremce of the third consecutive default. 
The respondent reliės upon the decisions in Shankar Prasad v. 
Jalpa Prasad (°) Ajudhiay. Kunjal (3) and other like cases as autho- 
rity for the proposition thatthe respondent was not bound to take out 
execution, ¢. ¢. apply, for an order absolute, on the happening of the 
third consecutive default, though he was at liberty to do so if he 
pleased, and therefore time did not necessarily begin to run against 
him from the date of the third consecutive default. We need not 
discuss these cases, two of which were govermed by ‘artifle 7s, for it 
cannot be denied that if article 181 is applicable the right to apply 
for an order absolute accrued to the appellant on the happening of 
the third consecutive default The question is when did that oecur? 
The defa@lts in 1900 and 1901 were wiped oug by the payment ° 
made in June 1902. There was a default in 1903, another in 1904 
and a third in 1905. The respondent contends that those defaults 
were wiped out by the payments made and accepted in 1904 and 1906. 
There is a consensus of opinion among the High Courts that the 
subsequent payment and acceptance of overdue instalments must 


. (1) [1198] 20 AIL, 302. 
~ (2)* [8194] 16 àll., 371. (3) [1908] 30 ALL. 123. 


Orva. 
1913. 
BADRI 
NARAYAN 
v. 
KUNJ 
BEHARI LAL. 


Uhanner, J. 


- 
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be taken into consideration for the purpose ôf.applying the rules of 
limitation to an instalment decree although the articles applicable 
contain no such provision as that to be found in article 75. The 
Calcutta High Court seem to treat it as a case of waiver and as an 
exception to the rule that limitation runs from the date of default, 
Mon Mohun v. Durga Churn(') and. the same view seems to have 
bén accepted by this Court and’ by the Madras High Court. The 
Bombay High Court treat it as a kind of estoppel, Kashiram v. 
Pandu(?). Whatever may be the true,reason for the rule it seems to 
be well settled that after defaults have occurred, which accord- 
ing to the decree set time running against the decree holder, the 
payment and acceptance of the overdue instalments may have the 
effect of preventing him front saying that the payments were: not 
made regularly and in satisfaction of the decree, and remitting the 
parties to the rights which they would have had if no default had 
occurred. In the present case there can be no doubt that the 
respondent accepted the payment made in June 1904 in satisfaction 
of the instalments and interest payable in June 1903. Similarly he 
accepted the payment made in June 1906 in satisfaction of the ins- 
talments and interest payable in June 1904 and if he had applied for 
an order absolute for sale at any time before July 1907 it would 
certainly have been held by this Court that his action was premature. 


On the authorities we fel bound to „hold that the first three 
consecutive defaults of which the respomdent can take advantage 
are those which occurred in 1905, 1906 and*%1907. Consequently 
his application for a decree absolute made in August 1909 must 
be held to have been made within time. We dismiss this appeal 


with costs e. e3 
A. C. ME Appeal dismissed, 
(1) [1888] 15 Cal, 502. 
>» (2) [1902] 27 Bom., I. 
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RAM GOBIND givir: 
N KEA i pie 31 
Si THAKURJI MAHARAJ AND ANOTHER‘, ° sc aes 
CHANDER, J. 


Transfer af Property Act (IV of 1882)—Crvenant in a dead, binding on heirs af parlies— 
Period whan parites bound— Res judicata—Decrsien of Assistant Collector second class 
—Seond suit in Court of Assistant Collector frst class. 
A Mahal was transferred on condition that the vendor should retain certain 9 
specified land in that Mahal and the vendee should pay the whole of the land 
revenue for that Mahal including the hung in question and should also pay to the 
vendo: a certain specified sum every year. The original paties to the contract died 
many years ago and a partition of the Mahal bad also been made: Æeld that an 
agreement of the above nature could not be enforced for all time against the persons æ Tm 
who might happen to be owners of the Mahal at the instance of those who might 
happen to be the owners of the land reserved. 


A decision of an Assistant Collector second class does not operate as res /ttdicala 

to a suit of the same nature instituted ın the court of the Assistant Collector first 

clays which the forme: was not competent to ty. Bhagwounbutt: v. Forbes, 28 Cal. oe 

78, not followed. ` 

SECOND APPEAL from a decree of F. E. Taylor Esq, District 
Judge of Bareilly, confirming a decree of Bhaiya Suraj Nath 
Singh, Assistant Collectors Ears: Class, of Pilibhit. 

Satish Chandra Banerji, for the appellant. 

J. N. Chaudri, for the respondents. 

The following judgment was delivered by 

CIAMIER J.—Debi Prasad who was the pwner ef agMahakmn guise, J 
1883 transferred it to one Dalganjan Singh on condition that he 
(Debi Prasad) should retain the land now in dispute, as well as 
some other land, but that Dalganjan Singh should pay the whole 
of land wevenue, including that of the land reserved for Debi 
Prasad and should also give him an alfowance of Rs. 12 per annum. 
The original parties to this contract died many years ago. There 
has been a partition of the Mahal. The plaintiff appellant is the 
lambardar of one of the Mahals. The plaintiff in S. A. No. 1297 


of 1911, which will be mentioned again hereafter, is the /ambardar 
° *S. A. No. 556 of 1912. 
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Cry. of the other Mahal. For many years the fambardars of the two 
1918. Mahals have, with varying success been endeavouring to compel 


the present holders of the land, originally reserved by Debi Prasad 
v. for himself, to pay the land revenue which bas been assessed upon 
eet it. In the present case the plaintiff is claiming the revenue of the 
bey land held by the defendants for the years 1315, 1316 and 1317, 
ke Fasli. The first court dismissed the suit as barred by theenefe of 

res judicata, : zA 


Rax GOBIND 


The District Judge on appeal held that the matter was not res 

Judsata, but that there was an agreement between the predecessors 

in title of the parties, that the owner of the Aakat muéfartga i. e. 

~ the land reserved by Debi Prasad, should be for ever free from 

liability to pay the land revenue, that the agreement had been acted 

upon and had never been set aside, therefore the learned Judge 

was of opinion that until it was set aside the /ambardars had no 

newman claim tobe reimbursed for the revenue paid by them. On the 

merits 1 have already expressed my opinion at length in second 

appeal No, 1207 df 1911, decided by me on January 4, 1913 and (1) ~ 

I have nothing to add to what I said on that occasion. Several 

cases of this kind have arisen in Oudh and for many years past it 

has been held that an agreement of the kind now in question cannot 

be enforced for all time against the persons who may happen to be 

the owners of the mahal at the instance of the persons who may 
happen to be the owners of the land resegved. 

The only other question in the case Is whether the claim is 
barred by the rule of res judicata. Two decisions are relied upon. 
The first is one by an Assistant Collector of the second class who 
admittedly could not have tried the present case. The suit before 
that officer*was? like the present suit one for arrears of revenue for 
three years, but the plaintiff gave up a few annas and so brought 
the claim within the jurisdiction of an Assistant Collector of the 
secomd class. In the present case he has not given up those few 
«annas and the clain is not cognizable by an assistant CAlector of 
the second class. According to the decisions of this court it seems 
to me that the decree in the previous case does not render the 
matter res judicata. The only authority for the contrary view to 
which I have been referred is the remark made by RAMPINI and 


PRATT, JJ. Bhagwanbutti Chaudrant v. Forbes(?). In view of the 
(1) [1913] 1 A. L J. R, 212. (2) [1900] 28°Cal., 78. 
d 
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course of rulings in his court I do not feel bound to follow that OIVIL. 

decision. i 1918. 
Next it was said that the matter is concluded by a decree of a Rim Gonrxp 

Subordinate Judge passed in 1875. The parties to the case before o. 

í SRI THAKUR- 
the Subordinate Judge were not the same as the parties to the s1 Mamaras. 
prasegt suit and there is nothing to show how, if at all, the parties Chamier, J. 
to the pregent suit are in any way connected with the partieS to 
the suit tried by the Subordinate Judge. In my opinion it has not 
been shown that the matter is res judicata. I, therefore, allow the 
appeal, set aside the decree of the lower appellate court and 
remand the case to that court to be disposed of according to law. 


Costs in this court will be costs in the cause. š 
f Appeal allowed—Cause remanded. 


RAM CHANDRA AND OTHERS 
versus Givi. 
ALI MUHAMMAD AnD OTHERS." 1913. 
Code of Civil Procedure (Aut V of 1908), Order I, Rule 8—Masque—Hvery Makomedan February, pet 
entitled te maintain a suit—Suit not on behalf of the whole community—Binding on = 
: GRIF, J. 
lki. partier aniy: CHAMIER, f! 
Every Mahomedan who hasa iight to use a mosque for purposes of devotion is 
entitled to exercise such right without hindiance and is competent to maintain a 
suit against any one who interferes with its exercise irrespective of the provisions of 
Order I, Rule 8,%of the Code of Civil Procesure of 1908, bat if he brings his suit in 
his personal capacity and notæn behalf of the whole Mahomedan community the 
decision will be binding onfy as between the plaintiff and the defendant and cannot 
be taken advantage ofby, or be binding on, the Mahomedan community in general. 
Jowakara v. Akbar Ausatn, 7 AlL, 178, Dasondkay v. Mukammad Abu Nasar, 
8A L J. R, 710, followed. 
SECOND APPEAL frorna decree of H. W. Lyle Esq., District 
Judge of Agra, confirming a decree of Maulw Mohamed Am@ful- 
Haq, Additional Munsif. . 
Suit for declaration of right. The court below decreed the suit. 


Defendants appealed. i A 

Shar Krishna’ Dar, for the appellants., 7 ai Se 

Ghulam Mujtaba and Muhammad Ishaq, for the respondents. 

The Judgment of the Court was delivered by 

CHAMIER, J.—The plaintiffs in this case, who are Muham- 
medans, allege that in the time of Muhammedan kings a mosque 
and some houses were built in the town of Agra, that from that 

23 £ # S. A. No. 405 of 1912, 

e [308] 


Chamier, J. 


T. 
ALI MoHai- 
MAD. 


Chamier, J. 
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time the Muhommedans,have always worshipped in the mosque and 
the property has all along been wagf, that some time before 1875 
the Mutawalli of the property mortgaged it to some Hindus but in 
a suit brought in the court of the Subordinate Judge in 1875 it was 
declared that the property was wagfand the Muhammedans continued 
to worship in the mosque as before, that the plaintiffs had recejved 
infermation that the fifth defendant when in charge of the mosque 
transferred it to an ancestor of the defendants 1—4 who ate Hindus, 
that this mortgage was invalid and nptwithstanding the mortgage 
the Muhammedans continued to use the mosque as before, that 
defendants 1—4 instituted a suit against six Muhammedans in 
1907 and obtained a decree in execution of which they attempted 
to take possession of the property on the zotħ March 1910, but the 
plaintiffs refused to deliver possession alleging themselves to be 
in possession of the property like other Muhammedans. The plain- 
tiffs say that the cause of action accrued to them on the 20th March 


. 1910 and they pray for a declaration that the property is wagf, that 


it was intended to be used as a place of worship by all Muhammed- 
ans, that it was not transferable and that defendants 1—4 had acquir- 
ed no title to the property. The defendants denied that the pro- , 
perty was a mosque or that it had been used by the Muhammedans 
as such, They pleaded that the suit was barred by section 11 of 
the Code of Civil Procedure and also by limitation. They pleaded 
further that the right of the Muhammedahg if any, was barred by 
the long continued adverse possession on the part of the defendants 
and their predecessors. Both the courts below have come to the 
conclusion that the property now in suit is part of the property 
which was in suit in 1875 and that the defendants have failed to 
prove advétse possessien for more than twelve years. The District 
Judge says that the defendants may have been in possession of the 
property off and on but they have not held possession continuously 
for she requisite period. We must accept these findings. There is 
nothing to show that the Mubammedans who were made defendants 
to the suit brought by the present defendants in 1907, were sued as 
representatives of the Muhammedan community or that the present 
plaintiffs in any way claim under them or are bound by the decision 
pronounced in that suit. - ° k 

The only question which admits of any doubt is whether the 
present suit is maintainable. We haye been referred to a large 
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number of decisions ofthis and other High Courts and it is contend- 
ed that such a suit as this cannot be maintained unless it is 
constituted under Order 1, Rule 8, of the Code of Civil Procedure 
and that individual Muhammedans are not entitled to reliefs such 
as are claimed in the present suit. There can, we think, be no 
doubt that a suit of this natufe might be brought on behalf of the 
Muffiammedan community, and we think that if the defendants had 
raised theequestion in the court òf first instance, the Munsif might 
well have said that in the exercise of his discretion he would not 


give a declaratory relief unles8 the plaint was amended and the suit ' 


was brought on behalf of the whole Muhammedan community. 
There has been a great deal of litigation about this property and it 
would have been well if the suit had been so constituted as to put 
an end to all disputes once for al. ‘It is difficult to see how the 
decision arrived at in the present case could be taken advantage of 
by, or be held binding on, the Muhammedan community in general. 
But it seems to us that on the authorities we are bound to hold 
that the plaintiffs are entitled to maintain the suit. In the case of 
Jawahara v. Akbar Husain (+), it was held by a Full Bench of five 
Judges that every Muhammeddan who has a right to use a mosque 
for purposes of devotion is entitled to exercise such right without 
hindrance and is competent to maintain a suit against any one who 
interferes with its exercise, irrespective of the provisions of sections 
30 and 539 of the Code of Civil Procedure, 1882. In the present 
case the defendants interfered with the*rights of the plaintiffs and 
attempted to turn them aut of the mosque. We are bound tc follow 
the decision of the’ Full Bench, which has been followed in other 
cases and we must, therefore, hold that the plaintiffs are entitled to 
maintain this suit. There are other cases in this Court in which 
the Full Bench decision was followed, the latest case being that of 
Dasondhay v. Muhammad Abs Nasar(*} The relfef chimed “by 
the plaintiffs is perhaps a little wider than it should have been. But 
the defendants did not object to the form of relief claimed in the 
‘court of first instance, nor in the grounds of appeal to the loyer 
appellate gourt did they contend that the suit should have been 
constituted under Order 1, Rule 8. The decision in*this case will, as 
the District Judge has obve, be binding only as between the 
plaintiffs and the defendants. In these circumstances we do not 
think it necessary to interfere with the decree. The appeal-is 


apmisse with ‘costs. 
‘Appeal dismissed 
G) [1864] 7 All, 178 (2) [1g11]8 A. L J. R., 710.7 
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HADI HASAN KHAN 
VET SUS 


PATI RAM” 
dgra Tenamy Act (LI of 1901) section ¢, chapter X—Land—Resusmpiron of rent-free 
grants—Grove—Land not held for agriciltural purposes—Presumpiron— Plantyng of 
® frees—acgurescence of Zamindar. å 
Land held as a grove, whethei on payment of rent or not, 1s no® land held for 
agricultual purposes; the word ‘ land ’ is used ın Chapter X of the Tenancy Act 
(which deal; with the resumption of rent-free grants) in the same sense os ın 
section 4 (2). Skæmangal v. Sardar Singh, 6 A. L. J. R. 749, Magh Singh v. 
Nacar Fatma, Select decisions of 1911 No. 4 referred to. 
, Where there was no evidence that at the time when certun land was given as a 
rent-free gant it was a grove But it was proved that since 1836 it was used as a 
grove there was a piesumption that trees were planted on it with the consent of the 
propiietor. 
SECOND APPEAL from a decree of F. E. Taylor Esq., District 
Judge of Bareilly, reversing a decree of Maulvi Abdul Hadi Khan, 


Assistant Collector First Class. 


Suit for resumption of arent free grant. The court of first ins- 
tance decreed the ‘suit but the lower appellate court reversed the 
decree. 

Plaintiff appealed. 

Tej Bahadur Sapru and Muhammad Rahmutullah, for the 
appellant. 7 X 

Govind Prasad, for the respondent. ° 

The Judgment of the Court was delivered By 


. 


CHAMIER, J:—This was a suit under sections 150 and 154 of 
-the Tenancy Act for resumption of a rent-free grant. The plaintiff 
aff@zed that the grant wąs made for the performance of a specific 
service in connection with the Holi which he no longer required. 
The Assistant Collector decréed the claim but on appeal his decision 
wag reversed on the ground that the land being grove land was` 
not land held for agricultural purposes within the meaning of section — 
4 (2) of the Tenancy Act, and was not land within the meaning of 
the word as used in Chapter X of the Act. 


In the papers prepared at the settlements of 1836 and 1872 the 
land was recorded as held under a service grant,,and during the 
current settlement it is recorded as a rent-free grant and the 

*S. A. No 413 of 1912. 
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wajibulars says that# the land shall be held subject to the service 
to be rendered at the Holi. E ' 

The District Judge has not recorded a definite finding that the 
land is held rent-free qn account of the service but on the evidence 
no’ other conclusion is possible. 


~The plot however is a grove, apparently a mango grove, and has 
been recorded as such at all the three settlements. ‘Land’ is dened 
in the Tenancy Act as land let or held for agricultural purposes. 
The latest reported opinion pf the Board of Revenue is that a grove 
is not land as defined in the Act (see Megh Singh v. Nasar 
Fatima (1) where a previous decision of the Board regarding a 
guava grove was considered and distinguished). In Sheo M angal 
v. Sardar Singh (*), two Judges of this Court doubted whether a 
grove was land within the meaning of the definition contained in 
the Act but the question was not definitely decided and as far as 
we are aware never has been decided by this Court. 


It is impossible to say whether the plot was a grove when the 
grant now in question was made but assuming that it was not then 
a grove it has been a grove since 1836 and it must be presumed 
that if the trees were not standing on the land at the time of the 
grant they were subsequently planted with the consent of the 
proprietor. 


In our opinion land» held as a grove whether on payment ot 
rent or not is not,land held for agricultural purposes, and we. can 
discover no reason fpr holding that the word ‘land’ is used in 
Chapter X of the Act otherwise than in the sense indicated by the 
definition. 


In this view it must be held that tht suit was ‘not Panaad 
under Chapter X of the Act, nor would it avail the plaintiff if we 
were to treat the suit as one for ejectment of a tenant, for a rent free 
granteg is not a tenant as defined in the Act. ad 


It appears to us that if the plaintiff has any*remedy it is by Way 
of a suit in a civil court. The appeal is dismissed with costs 
Appeal dismissed 
(1) Select Decisions, 4 of 1911. 
(2) [1909] 6 A. L. J. R, 749- 
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Civit ‘ SHEO BODH œ 
1913. . VErSHS a 
; * 
Frèruary, 20 SURJAN AND OTHERS. z 
Gare J, L'rovihcial Small Cause Courts Act (IX of 18) Sch. II. Art 31, Section p3 Stat for 
damages. 


Where a suit was bought in a court of Small Causes for damages on the allegation 
thet the plaintiff had been kept oat of possession even after depositing the mortgage 
money in compliance with the decree for redemption of a mortgage, Aela that it was ' 
in effect a suit for the profits of immoveable property belonging to the plaintiff which 
had been wrongfully 1eceived by the defendant and was, therefore, not cognizable by 
the Court of Small Causes under the*Provincial Small Cathe Courts Act, Sch 2, article 
31, bat the court shonld not have dismissed the suit but should bave retamed the 
viaint for presentation to the proper court unde: order 7, rule 10, Code of Civil 

-n Procedure. Held further that section 23 of the Provincial Small Cause Court Act 
was no bar to its doing so as it only sets out a special case. 

Sahire Dutt v. Sheikh dminuddy, 14 C. W. N. 1001 not approved. 

CIV REVISION against an order of Pandit Guru Prasad Dube, 
Judge, Small Cause Court, Allahabad. . 

The facts were as follows:—The plaintiff had mortgaged certain 
lands to the defendants. He obtained a decree for redemption, 
deposited the amount in court and obtained formal possession. He 
could not get actual possession as the defendant’s rice crop was 
standing on the land. The plaintiff was thug kept out of possession 
for some time. He brought a suit against the defendants for the 
recovery of Rs 125 as damages on account of the profits of the land 
wrongly realized by them. The Court of Small Causes, in which the 
suit vers 4nstituted, was gf opinion that the suit was of a nature not 
cognizable by it, and dismissed the suit accordingly. ‘The plaintiff 

- applied in revision to the High Court. ; 

Daeguodar Das, for the applicant—The suit is cognizable by the 
Court of Small Causes. Art. 31 of the second schedule of Prawincial 
Small Cause Courts Act does not apply to such a suit. 

‘The relationship of mortgagor and mortgagee came to an end 
when the plaintiff deposited the amount required by the redemp- 
tioni decree. I rely on the case of e 

Sehari Dutt v. Sheikh Aminseddy, [1910] 14 C. W. N. 1001. Í 


# Civ. Rev. No. 122 of 1912. ‘ 
e e 


+ 
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Then, at all event? the Court should not have dismissed the suit 


but returned the plaint for presentation to the proper court, as ~ 


directed by O. 7, R. 10, C. P. C. The rule is imperative. 

Bhadesktoar Cheudhry v. Gaurikant Nath, [1882] I. L- R. 8 Cal., 834. 

Afuttirilandi v. Kottayan, [1887] I. L. R. 10 Mad., 211. 

„Uma Shankar Bajpai, for the opposite party.—The suit clearly 
comes within the latter portion„if not the former, of Art. 31 of the 
Second Schedule. The plaintiffs allegation is that the defendants 
wrongfully ‘received profits pf immoveable property belonging to 
the plaintiff. Art. 31 thus bars cognisance by a Court of Small 
Causes, [rely on 

Antone x. Mahadeo Anant, [1900] I. L. R 25 Bom., 85. š 

Then, as to whether the Court should have returned the plaint 
for presentation to the proper Court, S. 23 of the Provincial Small 
Cause Courts Act lays down when such a Court is to do so. The 
circumstances mentioned in S. 23 did not occur in this case and, 
therefore, the Court of Small Causes was not bound [to return the 
plaint. The cases relied on by the applicant do not apply as they 
were not cases instituted in a Court of Small Causes. 

- Damodar Das, in reply.—The case in J. L. R. 25 Bom., can be 
distinguished. Then the provisions of the Civil Procedure Code 
apply to Courts of Small Causes with the exceptions noted in O. 50, 
R 1. 0.7, R. 10, is not one of the exceptions and it, therefore, applies. 
S. 23 of the ProvincialeSmall Cause Courts Act is not exhaustive 
and does not overrfde O. 7, R. 10. 


The following judgment was delivered by 


GRIFFIN, J.—The plaintiff, applicant in this Court, filed a suit 
to recover Rs. 125 as damages from the defendants bn tite Mefition 
that the plaintiff got a decree for redemption of certain land on 
the 13th of January 1911, that he deposited the amount due from 
him on the 13th of March that year but was not put in possession 
of the pPoperty until the 29th November 1911. pparently he syed 
to recover the sum claimed as damages for the period between the 
deposit of the money and the actual possession obtained by 
him to reimburse himself for being kept out of possession of the 
property. The suit was filed in the court of Small Causes at Allaha- 
bad. That court held that the suit was not cognizable by a court 
of Small Causes in view of the provisions of article 31 of Schedule IJ 
X e 


Griffis, J. 
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of the Provincial Small*Cause Courts Act. The plaintiff applies 
in revision against the order of the court below dismissing the 
suit. Reliance was placed ona ruling of a Bench of the Calcutta 
High Court in Sakari Datt v. Shetkh Amminuddy?). That ruling 
appears to support the contention advanced on behalf of the plaintiff 
that the suit was cognizable by a court of Small Causes, It ‘was 
held there that a suit by a mbrtgagor against a mostgagee for 
mesne profits for the period during which the latter held wrongful 
possession of the mortgaged property was cognizable by a court of 
Smal] Causes. On a perusal of the judgment, however, I find that 
the learned judges who decided the case referred only to the first 
part of Article 31. The segond part of that Article relates to 
“a suit for the profits of immoveable property belonging to 
the plaintiff which have been wrongfully received by the 
defendant.” Although the present suit is framed as a suit for 
damages it is undoubtedly one to recover from the defendants 
profits which théy wrongfully realised from the plaintiffs property, 
In my opinion the view of the lower court that the suit is not 
cognizable by a court of Small Causes is right. A further conten- 
tion on behalf of the applicant was that the court below was wrong 
in dismissing the suit i» ¢ofo and that what that court should have 
done was to return the plaint for presentation to the proper court, 
Reference was made to Order 7, Rule 10, of the Code of Civil 
Procedure. It was urged on behalf of thé gpposite party that the 
only case in which a court of Smal! Causes can return a plaint for 
presentation to the court having jurisdiction is that set out in section 
23 of the Provincial Small Cause Courts Act. No ruling was cited 
in support of the construction that the opposite party desired me 
to place of this sectiof. «It appears to me that this section should 
not be construed in this restricted sense. It sets out a special case 
in which a Court of Small Causes ought to hand back the plaint 
for presentation to the proper court. Under the circumstances 


«ite appears to mę that the- „court below should have ret@rned the 


plaint for presentation to the court having jurisdiction to entertain 
the suit. I allow this application so far that I set aside the order 
of the court below dismissing the suit í» ¢ofo and in lieu thereof I 
direct that the plaint be returned to the plaintiff for presentation 
to the court having jurisdiction. The parties will pay their 
own costs. 


B, K, M, Application allowed, 


1) [1910] 14 C. W. N.. Toor, 
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PARSOTAM DAS AND OTHERS 
* versus ; 

PATESRI PARTAB NARAIN SINGH AND OTHERS* 9 

Registration -Aad (XIV of 1877) sec, 21—Errors in description of the property— 
Sufficient identification—Registration nol vittated. } 

The registration of a document is not vitiated merely by an error in the description 
` of the property if the description ıs sufficient to identify it. _ Beni Alatho Singh v. 
Sagat Singh, 10 A. L. J. R 33 referred to. 
FIRST APPEAL from a decree of Munshi Shiva Prasad, Subordi- 

nate Judge of Gorakhpur. 


Suit for sale upon a mortgage. 

‘The Court below decreed the suit in part. 

Plaintiff appealed. i 

Sunder Lal, Govind Prasad and Shafi-us-saman, for the 


appellants, ` ' 
Satish Chandra Banerji, Teg Bahadur Sapru, Muhammad Ishaq, 
Parmeshwar Dayal and Parsottam Das Tandon, for the respondents, 


The judgmentof the Court was delivered by 


BANERJI, J—This appeal arises out ofa suit for sale upon a 
mortgage, and the offly question we have to determine is whether 
the court below was right in dismissing the claim in so far as it 
sought to bring to sale the village Rasulpur Tappa Kadar. The 
court below has held that having regard to the Provigions ofgeation 
21 of the Registration Act of 1877 the registration of the mortgage 
deed as regards that village was void and it has accordingly. 
dismissed the claim in respect of that village. The correctness of 
this decision is challenged in this appeal by the plaintiffs, T 

The mortgage comprises a number of villages’ among which i3 
the village Rasulpur and it is thus described in the mortgage-deed, 
“The entire mauza Rasulpur Tappa Padya * + +» Parganah 
and District Basti ° 4 9% which are mortgaged with, possession 
to other persons”, Mauza Rasulpur is not in Tappa Padya but is 

= r *F. A., No. 219 of 1911. : 

° . e [ 3! R] 


Civi. 


1913. 
February : 18. 
RIOHARDS, 
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Baser, J. 


Baneri, J. 
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in fact in Tappa Kadar. This is establishet by the evidence to 
which the court below has referred, but itis admitted that it is 
situate in Parganah Basti and in the Basti district, and it was also 
mortgaged with possession to other perséns. The court below 
holds that as the tappa in which the property in question is situate 
has been wrongly given in the mortgage-deed, the registration of 
tht document is thereby vitiated? Section 21 of the Registration 
Act merely provides that a non-testamentary document relating to 
immoveable property should contain a description of such property 
sufficient to identify the same, and the appendix to the Registration 
Manual requires that the name of the village, parganah and district 
should be entered. In the present instance the name of the village ’ 
and the names of the parganah and the district in which it is 
situate are given in the mortgage-deed. The only defect is the 
mistake in the name of the tappa. The fact that it is further 
mentioned in the mortgage-deed that the mortgaged property is 
subject to a prjor mortgage under which the mortgagee is in 
possession is another circumstanca which would enable one to. 
identify the property intended to be mortgaged and mentioned in 
the mortgage-deed. We are unable to hold that the mistake in the 
tappa is alone sufficient to vitiate the registration of the document 
which was accepted for registration and actually registered. The 
description given, in spite bf the error, in the ‘tappa, was in our 
opinion sufficient to identify the property and that part of the. 
description which was in fact erroneous may Well be disregarded. ~ 

A similar question arose in Beni Madho Singh v. Jagat Singh(?) 
and it was held that a sale-deed having been registered, the 
registration coyld not abe a nullity merely by reason of there being © 
an error in the description of the property”. The court below was, 


therefore, in our opinion wrong in dismissing the claim as regards 
the village Rasulpur. 


. it was contended on behalf of the respondent, Kashi Pasad, that 
he was a dona fide purchaser ‘without notice of the plaintiffs earlier 
mortgage. In the first place we may point out that the property 
was sold and was purchased by Kashi Prasad in execution of his 
own decree. In the next place there is nothing to show that he 
made any enquiry as to the existence of a prior mortgage on the 


(1) [1912] 10 A. I. J R, 33 . 
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property. If he had linade any enquiry, it is clear that he would 
have found that the property which is męħtioned in the -mortgage 
deed in suit as being in the possession of a prior mortgagee is the 
property now sought to be sold. He never came forward to say 
that he was misled in any way by the misdescription in the mort- 
gage-deed. The plaintiff, therefore, is entitled to a decree for sale 
of Rasulpur as against the respondent Kashi Prasad. F 


It waf contended on behalf of the respondent Hira Prasad that 
the decree for sale of Rasulpyr in favour of the plaintiff should be 
subject to two prior mortgages, namely one of July 1880 and the 
other of the 25th of November 1880. The mortgage of the 2nd of 
July 1880 is a usufructuary mortgage made in favour of Ram Narain 
and others, and the other mortgage is a simple mortgage in favour 
of Sham Narain and others, the predecessors-in-title of Hira Prasad. 
Hira Prasad has purchased the mortgagee rights in regard to half 

- of the property and has, redeemed the mortgage in respect of the 
other half and has thus stepped into the shoes of the prior mort- 
gagee. He is, therefore, entitled to claim that the decree in the 
plaintiffs favour should be subject to the mortgage of the 2nd of 
July 1880, This is conceded by the learned Advocate for the 
plaintiff, and indeed in the plaint the plaintiffs prayer was that the 
sale should be subject to that mortgage. As for the mortgage of 
the 25th of November 1880 the court below has held that asa 
decree was obtained on tħe basis of that mortgage, the said mort- 
gage has merged inthe decree.and that the decree has become 
time barred and is no lenger capable of execution. So that Hira 
Prasad cannot now claim that the sale in enforcement of the 
plaintiffs mortgage should be subject to the mortgage of the 25th 
of November 1880. In the connected execution first Appeal No. 
303 of 1912, decided by us to-day, we have held that the decree 
obtained on foot of the mortgage of the 25th of November 1880 
is no longer capable of execution and is time barred and it is #ear 


that it was also time barred on the date on whgch the plaintiff » 


brought their suit, That being so, that mortgage no longer subsists 
and cannot be enforced. 


The result is that we allow the appeal so far that we vary the 
decree of the court below by adding to the decree a direction for 
sale of the village Rasulpur Tappa Kadar subject to the mortgage 
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of the 2nd of July 1880. The appellants Will have'their costs in 
both courts as part of tie decretal amount which may be recovered 
by sale of the village Rasulpur and the other villages ordered to 
be sold by the decree of the court below. | In other respects we 
affirm the decree of the court below. We extend the time for 


payment for six months from this date. 
Decree modified. 


DALIP SINGH AND OTHERS 
versus 
7 KUNDAN LAL AND OTHERS. * 
Hindu Law—/Joint Hin li family — Father MARAFEN, whither Ac can revive time barred 
debi—No legal necessity. 


A fathet and manager ofa joint Hindu family cannot legally 1evive a time beired 
debt and bind the family property to secure its repayment To revive a time barred 
debt is not a famıly necessity in as much as it is against the interest of the family to 
revive such debtt® Chand) ades Singh v. Alata Prasad, 31 AlL, 176, /ndar nee v 
Sarjn Singh, 8 A. La J. R, 1099 followed. * 

FIRST APPEAL from a decree of Pandit Kanhaiya Lal, Sieou 


Additional Judge of Meerut. 


This was a suit for sale on a mortgage bond dated oth February 
1891, executed by Dorab Singh, father of the defendants-appellants. 
The mortgagee was one Sham Lal the pyedecessor-in-title of the 
plaintiffs respondents. -The mortgage was made for Rs. 33,500/-. 
The consideration for the bond was Rs.5,000/- alleged to have been 
due on account at the date of the mortgage plus Rs. 6,500 calculat- 
ed as interest in advance and the balance of Rs. 22,000/- paid in 
casi“Ptus prifcipal amount was made payable by instalments 
extending over 16 years, no further interest was to be charged 
except in case of default in “payment of instalments. Rs. 5,000/- 
duewn account had been advanced more than 20 years Pefore the 
«dte of mortgages ‘ 

The court of first instaice gave a decree for the full amount, 


Defendant appealed. 
This appeaf'related to the item of Rs. 5,000/, claim far which 


was ane to have long become time barred. 
= F. A. No. 416 of 1911. ° 


0 
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Satish Chandra’ Ranerji ( Tej Bahadur. Sagru with him) for the 
appellants :— ie 7 
The question is if ia Hindu father:could revive a time barred 


‘debt. He could not mortgage ancestral property for such debts. 


eer Indar Singh v. Sarge Singh [1911, 8 A. L. J. R, 1099. 
A time barred debt could not be acknowledged under the Statute 


of Limitations. 


A Hirfdu father could only at ciate property for legal eee. 
ordinarily speaking he could not borrow to add to family property. 


__ LBANERIS J. referred to 
Chandrades Singh v. Alata Prasad [1909] 31-AlL. 176.] 


The mortgagee had to prove that the debt incurred was for 
family necessity and Hthe debt was fime barred it could not ‘be en- 
forced ‘against the family. Revival of a debt was not a family 
necessity and it was not permissible for a father or manager to 
revive such debts. There was a difference between i reviving a debt 
and acknowledging a debt. 
` Gopal Narain Mawomdar v. Muddemutty Guptes [1874] 14 Beng, Le R. 21. 

Chinnaya v. Gurunathas [1882] 5 Mad., 169. 

Dinkar and others v. Appajt [1896] 20 Bom.. 155. 

The lower court had relied on 

Narapanasami Chetti x. Samidas AMudali [1883] 6 Mal., 293. 
but an obligation , to pay the debt did not help the plaintiff; he-had 
to show that the debt was one which ‘could be enforced. E 


Sunder Lal, (Ram Kant Malaviya with him) for the isis 
dents :— 


The question is if the transaction was to the advantage of ‘the 
family. Money was advanced at an exceptionally low rate of interest. 
He could not get such easy terms if he had not revived thee Barred 
debt. The revival of the debt was therefore a family necessity, 
The debt was one which was enforceable against the father. It was 
an antecedent debt and as such the question of legal necessityedoes 
not aris@ A son’s liability to pay hisfather’s debt jg a pious obligation 
and is independent of the rule of limitation. The principle on which 
he has been made liable is entirely different—the idea being that he 
would suffer for the debts elsewhere if 2 did not discharge them in 
this world. . 


[RICHARDS, C. J.—An antecedent debt means-a subsisting debt for 
which the family is liable in this world.] 
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by 


The judgment of the Court was delive 

RICHARDS, C. J.—Ẹhis appeal arises out of a suit brought on 
foot of a mortgage dated the. 9th of February 1891. The mortgage 
was admittedly made by the father ofa joint Hindu family. The 
consideration for the mortgage was a sum of Rs. 5,000 alleged to be 
due on account at the date of the mortgage, a sum of Rs. 6,500 
represented interest calculated in advance, and Rs.. 22,000 cash 
advanced to enable the mortgagor’ to purchase certain igimoveable 
property. . The principal amount was made repayable by instal- 
ments extending over sixteen years. “The court below has given a 
decree for Rs, 27,926-1-0. 

The question which has been -urged before us in the present 
appeal is that the sum of Rs. 5,000, assuming it ever to have been 
a debt at all, was at the time of the execution of the mortgage time 
barred, and that, therefore, it was not permissible for the mortgagor, 
as the father and manager of the joint Hindu family, to revive 
a time barred debt and to create a mortgage for such time-barred 
debt on the family property. A ground was no doubt taken in the 
memorandum of appeal that on the evidence the court should not 
have held that there was any debt at all. In our opinion we ought 
to have no hesitation in accepting the finding of the court below 
that the debt was an honest debt but that it was time barred at the 
time of the execution of the mortgage, : : 

The case resolves itself then ‘into a question of law, deal 
whether or not the father of a joint Hindu amiy can legally revive 
a time barred debt and bind the family „property to secure its 
repayment. Having regard to the decision of the majority of the 
Full Bench in the case of Chandra Deo Singh v. Mata Prasad (1) 
it scoasa that we must find the existence of family necessity 
before we can hold the famfly property bound. Itis very difficult 
to say that there would ever be any necessity for the father or 
manager of the family to revive a time barred debt. Prima facte 
and looked at from a wordly point of view it is very mucheagainst 
thé interest of the family to revive such a’debt. The very question 
was desided by a Bench of this Court in the case of Jader Singh v. 
Surju Singh (7). It has been contended before us that we ought 
to hold, under the circumstances of the present case, that it. was 
in the interest of the family that the time barred debt should be 

u) [tgo9]¥. L Ry gt Al, 176 (2) [ign J 8A. LJ. R); 1099. 
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revived. Itis urged that the money was advanced upon very easy 

terms, and that, therefore, we should hold that the money could not 

have been obtained except on the condition of reviving the debt. In 

our opinion there is no*sufficient evidence on the record to show. 

that it was for the benefit of the family that the time barred debt 
. of Rs, 5,000 should be revived. 

It has also been contended. that the father, even if he cofild 
not bind his sons, could bind himself_and that, therefore, the pay- 
ments which he made should*be considered as payments made in 
respect of his interest in the property. We do not consider. that 
this argument is sound. In our opinion the payments which were 
made must be attributed to payments made upon foot of the mort- 
gage to the extent for which it was agood and valid mortgage, 
that is to say to the extent of the family necessity proved. There 
is nothing.to show that the payments were made by the father out 
of separate funds. 

Under these circumstances we would haye beep quite prepared 
to have excluded the sum of Rs. 5,coo from the mortgage and 
dealt with the mortgage as if it had been made for an advance of 
Rs, 22,000 and no more. If we did this, however, we certainly’ 
should give the mortgagee intérest upon Rs» 22,000, or so much 
thereof as for the time being remained unpaid, at a reasonable rate. 
We think under the circumstances that nine percent per annum 
would not be an excessive rate of interest. In the mortgage deed 
itself it was agreed tĦat interest at that rate should be paid on over- 
due instalments. We find however that if we were to treat the 
mortgage as a mortgage for Rs. 22,000. only and calculated interest 
at the rate of nine per cent (allowing the mortgagors credit for any 
sums where the instalments which were paid “were more than suffi- 
cient to keep down interest) the amount due on such calculation 
would admittedly exceed the amount ofthe decree of the court 
below. Under these circumstances we see no reason whateveMfor 


interfering with the decree of the court below, arl we accordingly ° 


dismiss the appeal with costs. The’ decree will carry future 
interest at the rate of six percent per annum from the date of the 
decree of the. court below. To this extent we allow the respon- 


dent’s objection. We extend the time for payment for six months < 


from this date, 
S, Cal, 7 Appeal disinissed. 
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JAI DEL j 
Versus 


i BANWARI LAL* 


Snecession Cariifuate Act ( VII of 1889) Section g—Certifcale to realise interesi only— 


S Ultra vires—Sec urity. 

On an application by a widow for a succtssion éertificate for the debts of her 
deceased husband the court ordered that she ‘was enutled to draw interest only with- 
oat disturbing the principal, 4e/d that the oider was w//ra vires and all that the 

. court could do under section 9 of the Succession Ceatificate Act, was to 
take, if necessary, security for rendering an account qf the debts and securities 
‘Teceived by her and the certificate when granted should be both for the principal 


debt and the interest. 

Shib Det v. Apudhia Pravad (F. A. F. O. No- 108 of 1910) decided on 13th Feb- 

mary I9IT, 1efened to, 

FIRST APPEAL from an order of J. In Johnston Esq., District 
Judge of Farrukhabad. . 

Application for succession certificate. 


The court below made a conditional order. 


The applicant appealed. 
Surendro Nath Sen, for thé applicant. 
Tej Bahadur Sapra, for the opposite party. 
e 
The judgment of the Court was delivered, by 
TUDBALL, J.—The appellant Musammat Jai Dei applied under 
section 6 of Act- VII of 1889 of the Succession Certificate Act in 
respéct oF Tour debts dte to her deceased husband. The applica- 
tion was opposed by certain reversioners, who asked the court to 
take security from the widow, as there was every likelihood of her 
wastħg the corpus of the property if it reached her hands, On 
that the District Judge passed the following order :—* The ceftificate 
asked for is granted with the condition that the applicant may not 
disturb the capital sum and shall draw interest only. This will 
obviate the necessity for security.” Musammat Jai Dei has come 
here on appeal and it is urged that the condition imposed by. the 
court is u/fra vires and that so much of the order passed is illegal. 
* F, A. F. O, 148 of r912, : jee 
e PAUE j 


Nee 
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. The case is similar in all respects to the e of Musammat Skib Cryn. 
Dei v. Ajudhia Prasad (1), decided on the 13th of February 1911. 191} 
As in that case, all that the court could do was to require asa Jar Det 
condition precedent to*the grant of the certificate that the ‘widow 
should give security under section 9 for rendering an account of the Lat. 
debts and securities received by her and for indemnifying the per- Tnaball, J 
sons who may be entitled to the’whole or any part of the debt. 

The certificate as granted by the Judge would only entitle the widowto 

recover from the debtors thee» interest on the debts, It is not a 

question of the securities and interest on securities as defined -in 

section 3of the Act. We set-aside the order of the court below 

and direct that court to readmit the application and to proceed to 

enter into and decide as to whether or not there is any necessity to 

take security from the widow under the circumstances. The parties 

will be allowed to go into evidence on the point and on that evi- 

dence the court will come to a conclusion. If it comes to the con-. j 
clusion that security is necessary, it will grant a certificate condi- 

tional on her furnishing security. If it comes to the conclusion 

that security is not necessary, it will grant a certificate uncondi- 

tionally. The costs of this appeal will abide the result. 


Appeal allowed. 
(1) F. A. F. O. No. 108 of 1910. 


RAM CHANDER NAIK KALIA 
e versus ASS 


ABDUL HAKIM AND OTHERS.* 1913. 


Cade of Civi! Procedure (Act-V af 1908) O. xxi. r. 16—Decres for dower and cests— — February, 17. 
Transfer of decree for costs—Rights of transferes. 
In a suit for ¿dower instituted by 2 Mahomedan widow against the heirs of her RAFIQ, J. 
deceased husband, a decree for the dower and cogs was passe? again"? Escets 
„of the husband in the hands of the heirs Upon appeal by the lafter the High 
Court affn med the decree with costs. g 
The decree-holder transferred thedecree for costs only to R- C. Upon an application 
by the transferee to execute the decree for costs, Ae/d that the decree was one and Mdi- S 
visible fo® recovery of the dower Wus the costs incurred in the sult, and the bare, . 
fact of a portion of the sum decreed being recoverable only from the assets of the 
deceased did not make the decree one which could be divided {nto two separate decrees 
with regaid to which the decree-holder would be entitled to execute separately. 
Tn Gases of transfer the decree could be executed in the same manner and subject 
to the same condition as ifthe application were made by the decree-holder. The 
eee ee ee ne 
r # E. F. A. 239 of 1912. 
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EXECUTION FIRST APPEAL from a decree of W. R. G. Moir Esq., 
District Judge of Mi 

The facts of the case are as follows:— 

Musammat Najmunnisa obtained a detree for dower aha for 
costs against the heirs of one Maulyi Farzand Ali. The -heirs of 
Farzand Ali appealed to the High court and the decree of the 
first court was affirmed. The appellants were made ligble to pay 
the costs of Musammat Najmunnigsa incurred in the High Court. 
Najmunnisa transferred the decree for costs of both the courts to the 
present appellant Ram Chander Naik Kalia. The latter put in an 
application for execution of the portion of the decree transferred to 
him: The lower court held that the transfer in favour of Ram 
Chander Naik Kalia was valid but that he was not entitled to put 
the decree into execution because under Order 21 Rule 16 the 
transferee became a joint decree-holder with Musammat Najmunnisa 
and as such he could not take out execution in respect of his share 
of the decree. .The application was accordingly dismissed. 

The decree-holder appealed. . 

Sital Prasad Ghosh (with him J. N. Chaudri), for the appellant 
contended that the court below was wrong in law in holding that 
the appellant was a joint decree-hdlder with Musammat Najmun- 
nisa. The decree was not an indivisible decree but the two portions 
could be separated. Najmunnisa could have taken out execution of 
the decree for costs only and there was ne bar to her transferee do- 
ing the same. The decree for costs had been passed personally 
against the heirs of Farzand Ali and Najmunnisa could -have asked 
for the execution of that decree by arrest of those persons while in 

f heg decree for dower the assets of Farzand Ali, in the 
hands of his heirs were Ifable. If therefore Najmun-nisa could have 
taken out execution separately for the two portions of the decree 
iņ her favour, her transferee, who obtained no interest in the portion 
of the decree relating to dower could, without any legal | bar, have 

“certainly doné $b. ° 

Nihal Chand, for the respondents, submitted that Order 21 Rule 
16 contemplated that the whole decree or the whole of the interest 
of the joint decree holder could be transferred. But if it was held 
that a portion of a decree or a portion of the interest of a joint 
decree-holder could be legally transferred even then, when execy- 
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tion was taken out, it could be so done iy respect of the whole 
decree and not of a portion. Inthe present case the decree was for 
a sum of money and it could not be split up in such a way that a 
portion could be execifted at one time and another portion at a 
different time. : 


Sital Prasad Ghosh, in reply argued that “a decree” in Order 
21 Rule 1@meant the decree that was transferred which might be 
the whole or a part of it By virtue of the transfer Ram Chander 
Naik Kalia did not become a joint decree holder. For a joint 
decree-holder meant the holder of a decree who had an interest in 
every bit of that decree. In the present case the appellant had no 
interest at all in the decree for dower. * The decree in which he had 
an interest he had executed in full so that there was no question of 
the decree being executed piecemeal. The principle upon which 
one joint decree holder was not allowed to execute his share only 
of the decree was that the court had to safeguard the interest of 
‘the other decree-holders. In this case the interest of no one had 
to be safeguarded. What the ‘transferee could execute he did and 
the matter ended there. 


The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of the following circumstan- 
ces :—Musammat Najmunnissa, the widow of one Maulvi Farzand 
Ali, brought a suit against the other heirs of her tleceased husband 
to recover a sum of Rs. 97,500 due to her as dower. She also asked 
for the costs of her suit.* The District Judge decreed the claim 
. in her favour. The judgment ends as follows :“ I, therefore, decree 
the claim in full with costs and future interest at G Per Soptesper- 
annum. . The decree will be executed agSinst the assets of Maulvi 
Farzand Ali, and not against the personal property of the defen- 
dants.” This was also entered in the decree. The defendants 
appealed £ this court. But the appeal was cistiiiesed with costs. 
There was no order in the decree* of this court as to the 
realization of the costs of this court from the assets of the deceased. 
Musammat Najmunnissa has transferred, to the present appellant, 
her right to recover costs as against her judgment debtors. The 
present appellant applied to the” District Judge for execution of 
so much of the decree as related to costs. Objection was taken, 
first of all as to the right of the appellant as transferee of a part 
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of the decree to put a portion of the decree into execution, and 
next it was also objeited that the costs could only be recovered 
from the assets’ of the deceased Farzand Alii The lower court 
has held on a construction of the decreessthat the costs incurred 
by the plaintiff in the High Court are recoverable from the persons 
and other property of the defendants, that the costs incurred in 
the court of first instance are only, recoverable from the assets of 
the deceased, and thirdly, that the appellant was not in I£w entitled 
to apply as a transferee of a part of the decree for execution of ` 
that portion only. The transferee has come here on appeal and 
it is urged that the District Judge has misconstrued the decree 
and that he has erred in law in holding that the appellant as a 
transferee of a part of the dectee could not pat that portion of the 
decree into execution. In so far as the construction of the decree 
is concerned, in our opinion the District Judge is perfectly correct. 
As regards the second point, assuming that there is nothing in law 
to prevent the transfer of a portion of the decree, and assuming 
that the transferee can apply for the execution of the whole decree, 
inthe present case the transferee is not entitled to apply for 
execution of a part of the decree as the original decree-holder 
herself could not have done so. The decree appears to us to be 
one and indivisible for recovery of the dower plus the costs in- 
curred in the suit. We do not think that the bare fact of a portion 
of the sum decreed being recoverable ohly from the assets of the 
deceased makes the decree one which cowld be divided into 
two separate decrees with regard to which the decree-holder will 
be entitled to execute separately. Rule 16 of Order 21 lays down 
distinctly that in cases of transfer the decree can be executed in 
the S#fiManrfer ande subject to the same condition as if the 
application were made by such decree-holder. In our opinion 


the application was properly disallowed and we dismiss the 
appeal. with costs, l 
A C, M. e 


° 
So . Appeal dismissed. 
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„GOBARDHAN SAHI AND ANOTHER 
” versus ; 
JADUNATH RAI AND ANOTHER.* os 
Registration da (XVI of 1908) section r7—slgreamtent relingnishing certain portion of 
principal and inte ext on morlgage-~ Compultarily registrable— Whether agreement an 
acknowledgment. 

An agieement executed by the mortgagee afta the date of the mortgage relinquish- 
ing a certain pert of the principal and all interest on the mortgage in lien of certain 
services rendered by the mortgagor to the mortgagee was a document which fequirea 
registration to mke it admissible in evidence, and it could not be said to be an 
acknowledgment of payment mthin the meaning of the exception contained in 
section 17 (2) cl. rr of the Registratioa Act i. 

SEOOND APPEAL from a decree of F` D. Simpson Esq. District 
Judge of Gorakhpur, confirming a decree ‘of Baku Jagat Narain, 
Subordinate judge. : 


Suit for sale upona mortgage. Material facts appear from the 
judgment. i 

The Courts below decreed the suit. 

Defendants appealed. ° 

Motilal Nehru, for the appellants. , 

Sunder Lal and "Tej Bahadur Sapru, for the respondents. 

The judgment of the Court was delivered by ; 


RICHARDS, C. J.—This appeal arises out of a suit brought to 
realise the amount uf a mortgage, dated the #1st of Maret? Io, by 
the sale of the mortgaged property. The defendants pleaded that 
after the mortgage had been executed the mortgagors rendered 
certain services to the mortgagee, and that in consideration of tose 
services @ certain part of the Principal and all ingerest up to date. 
and all future interest were relinquished by the mortgagee. To prove 
this agreement a certain document was tendered inevidence. The 
document was unstamped and unregistered. The difficulty of stamp 
has been got over by the payment of duty and penalty, but the 
question of registration remains. Í 
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The court below held that the document required registration 
and therefore was inadmiNsible in evidence. Section 17 of Act No. III 
of 1877, (which was the Registration Act in-force at the time of 
the execution of the document in question)» provides that certain 
documents must be registered. A later section provides that docu- 
ments which require to be registered cannot be admitted in 
evidence unless they are registered., Amongst the documents requir- 
ing registration are all documents of a non-testamentary nature 
which purport or operate to create, decsee, assign, limit or extinguish 
whether in present or in future any right, title or interest of a certain 
value to or in immoveable property. There ‘can be no doubt that 
prior tọ the execution of the document in question the mortgagee 
had a right to realise from the property mortgaged, all principal to- 
gether with all interest then accrued or that might thereafter accrue 
due on foot of the mortgage. : 

It is argued that the document in question comes within the 
exception ‘mientiqned in clause 11 to section 17. That clause 
exempts from the necessity of registration any endorsement on a 
mortgage deed acknowledging payment of the whole or any part 
of the mortgage money and also any other receipt for payment of 
money due under a mortgage when the receipt does not purport’ 
to extinguish the mortgage. In our opinion the document in 
question cannot be said to cbme within the exceptions mentioned 
in clause (v} The document is clearly an agréement to forego in 
part the plaintiffs’ rights as against the moftgaged property in 
consideration of services rendered. It cannét in any sense be said 
to be a receipt for the payment of money not extinguishing: the 
mort ein whole or in part. It clearly does extinguish the. 
morte the extent f z considerable portion of the a 
and the whole of the interest. . f 


Under these circumstances we think that the decision of the 
court below was correct. We accordingly dismiss the appeal with 
e 


costs, * . 
Appeal dismissed 
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SRI RAM AND OTHERS 
i Versus 
RAM LAL AND OTHERS.* ` 
Errdcnce Ack I of 1872) Sections 65, br°(f)—Suit on a ma igage—Burden of proef— 
Sacondar) —Evidence-Alternative plea of payment—Not admission of deed—Registra- 
tion Act (XVI of 1908) sec. 57 (5h i 
In a suit upon a mortgage the plaintiff alleged the loss of the original mortgage 
deed and tendered a registration copy in evidence. The defence was that the 
defendants who were transferees from the original mortgagor. knew nothing of the 
mortgage and fiom what they had been able to learn the mortgage bad been paid 
off, It was found that the loss of the original mortgage had not been proved. Held 
that the burden of proving the mortgage lay on the mortgagee plamtiff ; that a regis- 
tered copy was admisuble in evidence only when a case had been made out for the 
introduction of secondary evidence ; that the alternative plea of payment did not 
amount to an admission of the mortgage sufficient to relieve the plaintiff : from 
proving the loss of the original deed and to entitle him to sueatpon a copy of it and 
call upon the defendants to prove that it had been paid off. Chunal Anuar yv. Udai 
Ram [1883] 6 AIL, 73 distinguished, i 
SECOND APPEAL against the decree of H. M. Smith Esq I. C: 
S. Additional judge of Agra tonfirming a decree of Babu Benoy 


Bhushan De Munsif of Muttra. 
The facts of the case gre as follows :— 


The plaintiffs as assignees of the mortgagee ‘rights under a 
sale deed dated May, 7, 1879 claimed to recover Rs. 390-0-0 
principal and interest on the basis of a hypothecation bond dated 
July 14, 1873 executed by Dadhoo and Har Gobind defendants 
Lt and 2 in favour of Bal Mokund the deceaged angesto tes fade fen- 
dant 3-and Mangi since dead, ancestor of defendants 4 to 8 by sale 
of the property hypothecated. Defendants 9 to 13 are in possession 
of the property on payment of Government Revenue on defgult 


of the eriginal owners. The suit was contested ‘only by the 


defendants who were in possession of the property. The plaintiffs 

alleged in their plaint that the original mortgage deed had -been 

lost and produced in evidence, a certified copy of the deed from the 

Registration office. The first coyrt decreed the claim holding that 

the loss of the original deed had been proved. The lower appellate 
' ° #S, A. No 406 of 1912. 
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court confirmed the decree of the first court being of opinion that 
on the, pleadings it was for the defendants to prove that the 
mortgage had been paid off and that they having failed to do so 
the plaintiffs were not bound to prove tbe loss of the original 
mortgage bond and were rightly given a decree. The plea of 
payment by the defendants was stated in the written statement in 
the following terms:—“ an enquiry in the village REYS that the 
amount of the document has been paid up”. 

The defendants appealed. e 

Surendra Nath Sen, for the appellants. 

The lower court having definitely found that the plaintiffs had 
failed eto prove the loss of the, bond no suit on a copy of the bond 
was maintainable. In the present case having reference to the 
pleadings and the findings recorded by the lower court, the debt 
must be presumed to have been discharged in view of the provisions 
of section 114 of the Indian Evidence Act. 

- Nor did the nfere statement of the defendants to the effect that 
an enquiry in the village showed thaf the amount of the document 
had been paid up, amount to an admission by the defendants of the 
execution of the document and exonerate the plaintiff from proving 
the loss of the original. The loss not having been proved the plaintiff 
suit should have been dissmisged. x 


Sham Krishna Dar, for the respondertts. 


The evidence adduced in proof of the loss of the original deed 
was admissible in evidence and did in fact prove the loss of the 
deed. Even if the loss of the deed was not proved a copy of it was 
admissible i under clauses (6) and (/) of section 65 of the Evidence 
Act read “with clause %5) *of section 57 of the Registration Act 
The original deed having been only registered a certified copy 
could be put in evidence no matter whether the plaintiffs proved 


the Téss of the SUENA or not. ‘ 


“Moreover the contesting defendants had to all intents and 
purposes admitted the original deed by saying that the bond had 
been satisfied and returned to the mortgagors. Having done s0, it 
was for them to prove payment and not for the plaintiffs to- prove 


the loss of the original. 
Chuuni Kuer v. Udai Ram, [1883] I 1. R, 6 All, 73 . 
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The fact that the defendants were not'original mortgagors, but CIL 


strangers to the deed, did not make any difference. ` 1913. 
Surendra Nath Sen, heard ‘in reply. è = os f Snr RAM 
The judgment of of the Court was delivered by i Raat LAT- 


CHAMIER, J—This wasa suit upon a mortgage made on July Chami, J. 
14th 1873. The plaintiff was „the heir of one Asa Ram who 
purchase@ the rights of the original mortgagees. The suit was 
resisted by certain persons who were in possession ‘of the property. 
The original mortgagors were made parties but did not defend the 
suit, They lost all interest in the property long ago. ` 


The plaintiff alleged in his plaint that the original moytgage 
deed had. been lost and they tenderefi a registration office copy in 
evidence. The Munsif decreed the claim holding that the loss of 
the original deed had been. proved. On appeal the additional 
Judge held that the evidence adduced to.prove the loss of the deed 
was not admissible but he was of opinion that on the pleadings it was 
for the defendants to prove that the mortgage had been paid off, 
and as they had failed to do that the decree of the first court was 
correct. _ 

The defendants -who resisted the suit haye appealed to this Court 
and on their behalf .it is contended that as the plaintiff had not 
proved the logs of.the original deed hé was not entitled to sue upon 
a copy of: it and that the burden of proof Jay entirely on the plain- 
tiffs, On behalf of the plaintiffs-respondents it has.been urged- that” 
the evidence adduced*to prove the loss of original deed was 
admissible under clauses (4) and (f) of section 65 of the Evidence 
Act, and that upon the pleadings it was for the defendants its to prove 
that the mortgage had been paid of o -2 


We agree with the learned Additional Judge that the evidence ' 
adduced to prove the loss of the deed was inadmissible. It congst- 
ed of thg statement of a solitary witness named Kare that he heard 
of the loss from Asa Ram many years‘ago. If, however, the evidence” 
is admissible we think that it would be unsafe to act upon it. The 
learned Additional Judge has expressed no opinion as to the value 
of Kare’s evidence. Under the present Code of Civil Procedure a 
court of second appeal can itself dispose of a question of fact not de- 
termined by alower appellate court. If the evidence is admissible 
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we-hold that it does not prove the loss of document. It is easy 
enough to produce a witrless to say. that hetheard of the loss of.a 
document. It is impossible to contradict him. 


It seems clear to us that clause (/) of séctton 65 of the Evidence 
Act. does not apply, to the case. ‘The plaintiff. contends | that the 
original deed i is a document of which a certified copy is permittted to 
be given in exidence by sub-section'(s), of, section 57 of the, Registra- 
tion Act. _As long ago as 1874. it was held in the case at “Hurish 
Chupder v: Prosunno Coomar (2 ) that this provision of the“ Regis- 
tration Act only shows that when sgcondary evidence has been in- 
troduced in any way a copy certified by the Registrar is admissible 
for the purpose of proving the contents of the original document. 
The provision ° in question was probably- enacted in ‘order that 
copies of the registers might be adduced’in proof of the original 
docuiriénts without such a provision copies of the registers sis 
Have been open to the objection that they were copies of copies; - 


“The questior-of the ‘burden’ of proof and” the applicability of 
‘clause QJ of section 65 of the Evidence Act may be considered 
Together. The learned Additional Judge was of opinion that the 
contesting defendants had to all intents and purposes admitted the 
original deed because they said that it had’been satisfied and return- 
‘ed to the mortgagors. We are unable to take this view, of the plead- 
ings: The contesting defendants who are of ‘cburse strangers to. the 
alleged mortgage said in their written statement that they knew. 


“nothing about the deed. They put the plaintiff to the proof of his 


allegations and.they added that from what they had been able to learn 
in-the village the mortgage had been paid off. It appears to us that 
this mpagg that, they do not admit the fact of the mortgage or that 
it was made for consideration but say that if there- was one it must 
have been paid off long ago. Ifthe case is covered by .clause (4) 
of gection 65 of the Evidence Act the only secondary evidence ad- 
missible is the supposed written admission że., . the :defendants’ 
“Written statement, but the ° written statement .cannot by any 
meéans be regarded as an admission of the terms of the mortgage 
set outin the plaint. The plaintiff cannot be allowed to disconnect 
the so-called admission from the context in which it appears and use 


it as an unqualified admission: of the mortgage- The ‘defendants 
” (1) [1874] 42. W. R., 303- > x 
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were surely entitled to put the plaintiff to proof of his allegation 
that the deed had been lost and in the altermative to plead that the 
mortgage has been paid off. This is what they did. 


The plaintiff relies tupon the decision of this Court in Chuani 
Kuar v. Udai Ram (+). In that.case the defendant definitely 
admitted the bond and said that it ‘had been returned to him when 
he paid it pff, and that it was in the possession of the widow of his 
mukhtar but she declined to give it up. The defendant failed. to, 
prove his allegations. It was the case of both parties that the 
bond could not be produced and the only-issue in'the case was 
whether it had been: paid off. On the question of payment the bur- 
den of proof was of course on the defendant, The file of the case 
shows that the bond was executed i in May +879 and the suit was 
brought in 1881. The parties to the suit were the parties to the 
deed and: the -defendant expressly admitted’ the execution of the 
deed. That case is clearly distinguishable from the present case, 
-Her as in so many cases where claims are made upon old 
mortgages, the original mortgagors have lost their interest in the 
property, the contesting defendants have no knowledge of the trans- 
‘action, and the fact that no claim has been made on the mortgage 
for so many years raises a doubt whether the mortgage was not 
paid off many years ago anda suspicion that the mortgagors may 
be in collusion with the plaintiff’ In such a case as this we do not 
think that an alternative? plea that the mortgage has been paid. off 
should be treated “as an admission of the transaction sufficient td 
relieve’ the plaintiff of” proving the loss of the original deed and 
entitle him to sue upon a copy of it and call upon thedefendants 
to prove that it has been paid of. ~ ie a ws ERUS 
“= In our opinion there is nothing in ‘the written statement’ ‘which 
relieves the plaintiff from the necessity of proving theloss of the deed 
before he can put'in a copy. The plaintiff has failed to prove,his 
allegations and we think that his suit should have been dismissed. 
We allow this appeal, set aside the decrees of the ‘courts below, ana” 
dismiss the suit with costs in all three courts. ss 

A.C. AL f Appeal allowed. 
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BADRI PRASAD AND ANOTHER | 
UVeErsus 


ABDUL KARIM AND OTHERS.* ~ è 


Evidence Ad (1 of 1872) Section 68—Evidance of nribe—Noi admissible nnless intention 
to attest—Atiesting witness, megning of. - 

The evidence of the-scribe of a mortgage deed 1s not sufficient to prove it unless it 
is shown -that he signed ıt with the intention of attesting it although he may not be 
so desciibed on the. face of the deed. The words ‘‘attesting witness” in section 68 of 
the Evidence Act are used for a pesson who sees the cocpatedt execuledandsubscibes 
itas a witness, ` 


Ranas y. Laxmun Ras [1908] I. L. R 33 Bom, 44; Buried v. Sprlsburry, 

10 C. and F. 340 ; Shamu Paller v. Abdul Kadir [1912] 10 A. L. J. R, 259 (P. C.) 

. followed. Radha Aishanv. Valeh Ali Khan [1898] J. L. R. 20 All., 532 ; Rayna ain 

Ghosh v. Abdur Rakim [1901] 5 C. W. N. 445 ; A/ohawmad Ali x. Jafar Khan 
A. W: N. P., 14%, discussed. 

SECOND APPEAL from a decree of D. R. Lyle, Esq, District 


Judge of Shahjahanpur, reversing a decree of S. Iftikhar Husain, 
Munsiff of Budaun West. . 


Suit on a mortgage. 


+ 


The facts were as follows’:—The plaintiffs sued upon a mortgage 
bond. They produced none of the attesting witnesses- to prove 
the bond, although. one of them was alive anå pracurable. They 
produced the scribe, Ghulam Jilani, who sfated that at the request 
of. the executant who was illiterate he had signed the executant’s 
name, for him and that the executant had touched the. pen. He 
also stated that the consideration was paid in his presence. Ghulam 
Jilani had signed the bond as-a scribe and not expressly as an 
attesting witness. The Munsiff held the bond proved. Qn 
appeal the. : District Judge held that the bond was got duly 


*sproved and dismissed the seit. The plaintiffs appealed to the 
High Court. i 


Muhammad Ishag, for the aas — 


A scribe who has signed his rame on the deed and who is in 


a position to give evidence as to the execution thereof may be 
*S A 183 of rgta. 5 
e 
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considered -to be an attesting witness although-he has not signed 


specifically as such. The evidence of such a scribe is Ipay 
sufficient to prove the bond. T ; o 


Uukamn vi Ali v. Jajar Khan, [1897] 17 A.-W. N., 146. : 
Radha Kishen x. Fateh Ali Khan [1898] I. L. R. 20 Al., 532 . ` 


_ Tobe an attesting witness a person need not describe himself 
as such gn the deed, nor is it’ necessary ‘that his name shofild 


appear on a particular part of the document, eg. the margin, 
rather than on any other part of it. He is an attesting witness if 


the execution of the document has beeper in his’ presence, and i 


he is able to testify to it. T 


[CHAMIER, J.—According to you a person may be an attesting 
witness though his name does not appear at all on the document ?] 


In the present case it is not necessary for me to go so.far. :The 
scribe’s signature does appear on the: document. I am further 
supported by: the cases of ; 


Raj Narain Ghosh v. Abdur Rakim, [1901] 5 C. W. N., 454 
Dinamoyes Debi v. Ben Behari Kapur, [1902] 7 C. W. N., 160.. ¢ 


At all events the District Judge should have granted our prayer 
for an opportunity to produce the attesting witness who is alive. 


Govind Prasad, for the respondents :—In order to bė an attest- 
ing witness within the meaning pf section 68.of the Evidence Act 


itis necessary that the Witness should have seen the deed executed | 


and: have signed the deed as a witness of that fact. A scribe who 
signs the deed merely as the_writer thereof, and not as purporting, 
to be a witness of the execution, is not an attesting witness. _ I 
rely on the cases of 


Rans Bin Sherji v. Laxmanrao Krishna, L1908] L L R. 33 Bom., 44 
Skamn Paller v. Abdul Kadir Ravuthan, Lr912] r0 A. L. J. R, 259 P.C. 
The appellants who deliberately failed’ to call the attesting 
avitriess have no tight to be given an epporennty es call him now? 


Muhammad Iskag ‘replied. 


s 


The Judgment of the court was delivered by 


CHAMIER, J.—This was a suit upon a mortgage for Rs. 99-0-0 
made in: December 1884. The claim was decreed by the first 


Chanter. Jr 
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court but was ‘dismissed. by the District judge on~appeal on the 
ground that ‘the mortgage deed had not been ae as peace 
by section 68 of the Evidence Act. : ‘ : 


The only witness calléd to prove the execution of the deed was 
Ghulam jilani the man who wrote ‘out the deed. He deposed that 
the deed wag exeruted in-his presence., The question..is. whether 
he*was an. attesting witness within, the meaning of section. 68 of. the 
Evidence Act, He signed his name on.the deed in the “usual way 
but ‘he did so for the purpose of shosving that it had been, written 
out. by. him not for the purpose of showing that he was an . -attesting 
witness. In fact there can beno doubt that he wrote his name 
on the deed before the deed was signed by the executant.. The 
appellants rely upon the deci8ion of BURKITT J. in. Radha Kishen v. 
Fateh Ali Khan (*) in which it seems to have been held that section 
68' had Been complied’ with where-the plaintiff had called “the 
scribe of the deed who though not an attesting witness had affixed 
his name to the oe and who swore that the deed had ‘been-exécut- 
ed in his presence ”. That.decision was cited with approval by 
HARINGTON. J. in Raj Narain Ghosh v. Abdur Rahim (°). BURRITT J. 
professed to follow the decision of BANERJI and AIKMAN J J. in. Mu- 
hammad Ali’ v. Jafar ` ‘Khan (8).. We do not think that those 
learned judges intended to hold in that case that a man should be 
regarded as an attesting witness merely bscause be had written out 
thé déed and signed his name on it and sty rom that the deed was 
éxecuted in his presence. We think that they intended to hold 
only. that” if the writer of a deed signed it with a view to testifying 
to the fact of the execution he would bean attesting witness although 
he was not so deScribed on'the face of the deed. Unless the report 
of the” cae of Radha isken v. Fateh Ali Khan is misleading: we 
think that BURKITT J. must have eee the decision of 
BANERJI ‘and AIKMAN J J. i 


In Ranu v. Laxmanrao (*) it was held, following Burdett v. Spils- 


cheery (5), that an attesting witpess was a-witness who had°seen the 


deed executed and who had signed it as a witness. In the. recent 
case of Shamu Patter v. Abdul Kadir (Č) their Lordships of the 
(1) [1898] 20 AIL," 532 < > (4) [1901] § C. WON, agar 
(3) L1897]-AL W, N, 95.) £1908] g3 Bom., 44- -> -= 
an 8) 10 C: ang F. 40 = T6) Erota] yo Anbegi Ro, 259." 
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Privy Council quoted the, decision in Burdett .v- Spilshury with 
` approval and in particular approved of the statement of the Lord 
Chancellor that “the party, who sees the wil] executed is in fact a 
witness to it and if he subscribes as a witness he is then an attest- 
ing witness”. They held that the ‘word “attested” in section’59 of 
the, Transfer of Property Act was used in that sense.. It is evident 
that the word ‘attesting’ in seetion 68 of the Evidence Act is used in 
the.same sense. Ghulam Jilani may have witnessed the execution of 
the. deed now in suit byt he did not sign the deed.as a witness: 
We must therefore hold that he is not an attesting witness and the 
production of his evidence was-not a compliance with section 6%: of 
the Evidence Act., We think however that the case-should go 
bagk to -the lower appellate court in order that the plaintiffs may. 
haye an opportunity of-producing further evidence, - Ghulam Jilani 
stated that one. of- the attesting witnesses -was still alive, The 


decision of. BURKITT. J. justified: the plaintiffs in supposing that they 


had -complied .with -the law. . There.is before us an affidavit- that 
the plaintiffs asked the District judge to give them an opportunity 
af producing . other evidence. We allow the appeal, set aside the: 
decision of the lower appellate court and remand the case ‘to:that 
court in. order -that it may be disposed of according: to ‘law with 
reference to the above remarks. Costs in this, court to be costs jn 


the cause., Feia, Tosa bee ete d 5 en 3 
BKM, Da „o Appeal allowed—Cause reinanded, 


1 


EO a > ©, hat “esi E a 
7 ., MAKBUL, HUSAIN AND ANOTHER ... 
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.  KING-EMPEROR* 
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~~ 
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. i ‘ s| Myles, 
ta P E E E E a a eras oe ee ‘ . ~ 
A Sessions Judge has no power to order sentences to mn, 


„1 Code-of Criminal: Procedure (Act Vof 1898) sec. 34 Dind Tilat Concurrent 3 


: Concurrentlyy-unlésy the 
, accused iy conyicted at one , trial for two or mpre distinct offences. | H she fiu 
eee Wied i ‘take thé “fentence “in “the first trial into considerati 
so imposing a lesser sentence in the subsequerft tase.” 
snarl Where therefore, a Sessions Judge having convicted an accused passed « sentence 
of imprrsonment and ordered that it would be concurrent with the sentence he was 
undergoing for quite a distinct offence for which he had been tried at a separate 
trial Ae/d that the order was bad, seetion 35 of the Code of Ciimmal Procedure 
not applying to the case. Pee FF 
- e # Cr. A. No. 31 of 1913. 
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CRIMINAL APPEAL from an order of J. L. Johnston Esq. Sessions 
-Judge of Meerut. - 


The appellants ee from the jail. 

The ‘following judgment was delivered by 

TUDBALL, J.—The appellants Makbul Husain oa Ikramullah 
have been convicted under section 232 ofthe Indian Penal Code 
of having made counterfeit-coins, to wit, one anna “pieces, and 
have been sentenced - to-.seven. years rigorous imprisonment each 
including three months’ solitary confinement. The Judge and the 


_ assessors were unanimous in their \erdict. [ have been carefully 


through the evidence and can find no reason to arrive at any other 
conclusion than that the accused were caught'red handed in the 
commission of the offence. In view of the prevalence of this class 
of offence the sentence imposed is not excessive. After signing: his 
jugdment the learned Sesions Judge wrote the following order :— 
“In Makbul Hysain’s case the sentence will be concurrent with the 
sentence he is already undergoing.” . It appears that Maqbul Husain 
had been convicted before the trial of the present case of an offence 
under the Arms Act by some other court.. Section 35 of the Code 
of Criminal Procedure does ‘not apply, as he had not been convicted 
at one trial of two or more distinct offences, and it was ‘not in the 
Judge’s power therefore to order that the second sentence should 
run concurrently with the sentence passed by another court 
in another case. If the learned Judge had wished to take 
the other sentence into consideration, "he éould have done so 
by imposing a lesser sentence in the case before him; but as the 
two offences were very distinct and separate, I see no reason why 
Makbul ‘Husain should rfot serve the full sentence imposed on him 
in the present case. So muah of the lower court's order therefore 
as directs that the sentencé in the present case should be concur- 
rent with the Sentence in the case under the Arms Act i is set aside, 


“In other respects the appealeis dismissed. 


. Appeal dismissed. 
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Ra THE COURT OF WARDS 
P ra ‘* ale. rie me Utrsus 
ILAHI BAKRHSH- ‘AND OTHERS. 


Mohammedan Law— Wak{—Grave-_yard—Eoidence—Dedication User—Eniry in Record 


of Rights—Punyad Land Revenue ded (XVII of 1887), section tt- 

Plauntifis, who were certain Mohammedan, residents in Multan, | sued Ge alta) 
for a decluation that À certain tract of uncalturable or uncultivated laad ` being a 
graveyard was inalienable as that/. There was no evidente to show how or -when 
- , it was originally aet apart for the purpose -of.a burial ground. But it appeared -that 
the body of a certain Mobammedan sint, who lived in the rath century, was bari- 


ed ina shrine within the area in suit and for hundreds of years the land about “the | 


+ Saint's tomb had been used as a bunal ground ; that- the predegessior in Htle-of the 


-a 


+ 


defendant took part in giving effect to a resolytion-passed:in 1858 by a epresenta- 
ure poblic meting of Mohammedans that the land in dispute, which was an old 
burtal ground; should be kept oped for the whole Mohammedan community. That 
in the. Record of Rights of the last settlement ıt was entered as “in the posession 
of the Mohammedans”, and was deschbed as ‘* Kabristan or Ghairmumkin-Kabris- 


` tan” thats “grave-yard or unculturable land forming portion of a graveyard” and 
in the ownership ecolumn the name of the representative, of. the defendgnt, was . 


, entered as ‘‘ owner.” . x ‘ i tate 


Hold, arming the Chief ie that the E I NE in title of the defendant 
was , properly entered as owner, being trustee and custodian of the shrine of the md 
mint, vand being or cleiminĝ to be the recognised head of the Molanimedan ` 
coinmunity i Multan, the land id suit formed part of  grave-yard set apart for the” 
Mussulman ‘community, that by user, if not by dedication it was wakf : end that by 


virtue of section 44 `of the Panjab Land Revenue Act (XYII of 4887) the said entry > ` 


in the Record of Rights was conclusive on the point. 
APPEAL from a judgment and decrée of the Chief Court of the 


Punjab reversing a judgment Ate decree of the District Judge 
Multan. è 


' The respondents (plaintiftsy, ‘certain "Mobammedan residents ~ 


of Multan City, sued for a declaration that certain land set out jn 
the plaint was wakf property as a grave-yard in possession of the 
Mohammedan community, and fop a perpetual injunction against 
the appellant (defendant) restraining him from dealing with the 
land or any portion of it as his own property. 5 ~ 


° [33] 


Court oF 
Warps. 
v. 
ILAUL 
Bak HsH. 
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It was alleged that the respondents were persons having the 
right to bury their dead in the land in suit and that the appellant _ 
was interested to deny their title, and had in fact advertised certain 
portions of the land for sale as his own property. 


The defendant-appellant contended that the land in dispute 
was owned and possessed by him and that it was not wakf nor 
a praveyard in the possession of the Mohammedan community. Of 
the issues raised in the case only the following are now material. 


Is the land in dispute wakf property as graveyard, and has 
defendant no right to alienate it? 


Is the land in dispute in possession of-the Mohammedan com- 
munity and does the fact affect the suit ?. 


; The District Judge held that the onus to prove these issues 
was on the plaintiffs and that they failed to ete it. He 
therefore dismissed the suit with costs, ; 


- On Appen the Chief Court reversed the decision of the Court 
blow and decreed the suit with costs. ; 


The defendant appealed to His Majesty in Council. 
De Gruyther, K. C. and G. C. O'Gorman, for.the appellant:: — 


“The onus lay on the respondents to prove that the land in 
dispute was wakf and they failed to discharge it.. There is no evi- 
dence of dedication. The appellant’s psedecessor was entered as 
owner in:the Record of Rights and jit is proved that he dealt .with 
portions of the property as his own. At any rate such portions of 
the land in dispute as are unoccupied by graves are private property 
and, the appellant is entitled to deal with them for the benefit of 

` the estate of his ward 


Arthur Grey, for the respondents :—The evidence shows that 
the whole of the land in suit haè been regarded as part of the Pak 
Diman grave-yard. The entry of the name of the appellant’s pre- 

wglecessor as owne in the Recprd of Rights is in accord@nce with 
custom whereby the trustee or custodian of the shrine is entered as 
the ownér. The possession of the Mohammedan community and the 
description of the land as graveyard make its character, according to 
the Redédrd of Rights, perfectly clear. Under section 44 of Act 17 
of 1887'(Punjab Land Revenue Act) entries made according to law 
in the Record of Rights raise a presumption of correctness, and the- 
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onus‘of disproving the’ facts stated-therein is upon the appellant, 
who, as has been found by the Chief Court, has failed: to discharge 
it. The land in dispute is wakf at least by user and’as such is 
inalienable. . 

The Judgment of their Lordships was delivered by 

LORD MACNAGHTEN :—In the immediate-neighbourhood of the 
city of Miltan there is a large traet of unculturable or uncultivafed 
land generally known as the Mai Pak Daman or the Pak Daman 
grave-yard. From time immemorial it has been used by the 
Mohammedan community in Multan for the purpose of burying 
their dead. But there is no evidence to show when or how-it was 
originally.set apart for the purpose of a burial ground. ; 
. In the judgment of the Chief Court in this case there occurs the 
following passage giving, as their Lordships think, a very probable 


account of'the origin and early history of this grave-yard :— 
‘í Bahawal Hakh, the famous saint, was born in the rath century of the Christian 


Era. He had ason, Sadr-ud-din, whose wife was called Mai Pak Daman. She was, 


revered as a saint, and her body was buried in a shrine within the area in suit No one 
can tell when the surrounding land was definitely set aside as af but we can safely 
conjecture that, ın the first instance, Musalmans began to bury their dead here and there 
in the waste land about her tomb, because of the desire to be buried near the body of a 
saint. There can be no doubt that for Rundreds of years the land about her tomb has 
been used as a bunal ground, and though there is no direct-proof of dedication as wakf, 
we can safely concludethat long before 1858 it hag become maé/fat least by user.” ` 
The year, 1858 referred to in the above -passage is the date of a 
representative publjc meeting of Mohammedans called by the 
authorities for the purpose of considering: the question of Moham- 
medan grave-yards for the city. " At that meeting a resolution was 
passed apparently in accordance with the suggestion of the Govern- 
ment to the effect that owners of khankags or shrines should- 
keep open graveyards in their own Ahankaks, that four old grave- 
yards, of which Mai Pak Daman wa one, should be kept open for 
the whole Mohammedan community, that three new grave-yasds 


should be provided, and that all other grave-yardy, should be closed, 


The predecessor-in-title of the person for whom the Court of Wards 
is now acting took part in giving effect to this resolution. 

The resolution was sanctioned by Government, and in 1867- a 
rubkar “was published giving notice that if any Mohamniedan 


and. buried in ‘one-of those places. ~- ; n 
‘ ° 


buried a corpse ‘outside the authorised places it would be. taken up 


Civil. 

8 
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In the :Record-of Rights of the last settlement am area of land 
which comprises the ‘land in this suit is entered as “in the possession 
of the Mohammedans,” and is described as Kabristan or Ghair- 
mumkin Kabristan, that is “grave-yard or unculturable land forming 
portion of a grave-yard”. In the ownership’ column Makhdum 
Hassan Buksh, now represented by the Court of Wards, is entered 
as “owner.” It would seem that he was properly entered as-owner, 
being trustee and custodian of the shrine of the Saint? Mai -Pak 
Daman, and being or claiming to be the ce head--of - the 
Mohammedan community in Multan. ' f e822 sa he 


In this statė of things the appellant, the ‘Court of Wards for 
the property of Makhdum Hassan ‘Buksh; ‘advertised for public 
‘sale a. piece_of ground lying within the. area of the pasties as 
‘described in. the settlement papers. 


Thereupon certain - Mohammedan residents in Multan of 
different classes-and various occupations Combined togéther and 
brought this suiteas co-plaintiffs, claiming an injunction to restrain 
the proposed sale, and also asking for a declaration that certain 
lands described in the settlement records as grave-yard, and com- 
prising an “area” considerably larger than that now in suit, was 
inalienable as waf. It appeared in the course of the suit that on 
part of the land described as “ grave-yard” in the settlement papers 
there had been encroachments, that part had been acquired for 
public purposes, and that some lots had been, e25 it was: alleged, 
sold by the:.Makhdum for his private purposes. So, in- order to 
avoid al] questions which might be raised with „regard to land 
which had been so dealt with, the plaint:was amended, and the 
‘area for which protectjon was claimed was limited to,a piece of 
ground measuring 437 kanals aug 4 marlas, or Se betwean 
40 and 50 dighas. i 

athe District Judge dismissed the.. suit w, ie costs, On PA 
the Chief Court, granted.the relief asked for by the- ‘plaintiffs, but 
Without costs, Fron this order of .the Chief- Court. -the AR of 
Wards has appealed to His Majesty in Council. - g 

The only substantial ground of appeal PY DeUe. the. Board 
was that the area known as the Pak Daman grave-yard was not 


one continuous burial ground,:but merely an area of uncultivated 
ground in whith here and there there, were to be od EE og 
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clusters of graves, and the defence set up was that vacant ground 
unoccupied by graves remained the private property of Makhdum 
Hassan Buksh, and that the Court of Wards was bound or entitled 
to deal with it for thé benefit of ‘his estate without regard to the 
claim advanced by or on behalf-of the Mohommedan community 
in Multan. 


The Tiga Land Revenue Ket 1887, Act XVII of 1887, 
section 44, enacts that “an entry made in a Record of Rights in 
accordance with the Jaw for*the time being in force shall be 
presumed to be ‘true uritil the contrary is proved ora new entry 
is lawfully substituted therefor.” oa: 


Their Lordships agree with the Chief Court. in thinking *that 
the-land in suit forms part of a giave-yard'sét apart for the Mussul- 
“man community, and that by user, if hot by dedication, the land 
is wakf. The entry in the Record of Rights seems conclusive on 
the point. It is obvious that if it were held that within.the area 
ofthe- graveyard: land ımoccupied, or apparently unogcupied, by 
graves, was private property afd at the disposal of the--recorded 
owner, it would lead to endless disputes, and the whole purpose 
of the Government in setting aside land as an oper grave- -yard for 

the Mohammedan community in Multan would be frustrated. 


Their Lordships will therefore aun aus His’ Majesty 
that the appeal should be dismissed.. - °°" 

The appellant wi pay the cost ‘of the appeal. 

J. M. P. g i ‘Appeal I dismissed. 

Solicitors for the appellant : T.L Wilson & Co. 


Solicitors for the respondents: Ranken, Ford, Ford & Chester. 
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JODHA SINGH AND OTHERS. 
versus 
KING-EMPEROR* 
hag . - 

Agra Tenancy Act (II of 1901), Section" 7s—Ejedhent—Standing cngps— Rights of 
landholders ta purchase—No payment eee Code (At XLV. of 1860) Sectia 
379— Theft. ; . e . 

Certain tenants were ejected from their holdings and formal _ posession was given 
to the landholder of those holdings. The tenants hada right to use the land for the 
purposes of growing crops and they accordingly vowed, Indian corn. The landholder 
difered to purchase and the tebuldar fixed a price fog it which, however, the land- 
-holder did not pay. The tenants cut the crops whereupon the landholder prosecuted 
_them for theft. Held, that the remindar having failed to tender any price under the 
* provisions of section 75, Agra Tenancy Act, the property in the crops sown by the 


tenants remained vested in them and did not pass to the zemindar and consequently 
the offence of theft was not committed. 


CRIMINAL REFERENCE made by W. D. Burkitt Esqr., oes one: 
Judge of Saharanpur. 

Nehal Chand, for the applicants. 

E. A, Howard, for the opposite ‘parties. 

- The following judgment was delivered by , 

KARAMAT HUSAIN, J :—AIl the appellants with. che exception: 
of Mulla Singh were the tenants of the complainant Sultan Singh. 
They were ejected from their holding and formal possession was 
given to the complainant on the 16th of May 1911. The eject- 
ment was to take effect under the provisions of section 73 clause 
(1) of the AgraeTenancy Acton the rst of July 1911. Under. sec- 
tjon 74 of the same Act the tenants had a right to use the land for 
the purposes of growing crops. Taking advantage of those provi- 
s®ns they sowed Indian corn and chari. Sultan Singh, under 


-` section 75, clause (1) of the Tenancy Act, had an option t#purchase 


~ the same, but he had to tender the price of the same to the 


tenants forthwith. The right of the tenants to such crops and to 
use the land under section 75 (2) for the purpose of tending, 
gathering and removing the same did not, therefore, cease. The 


complainant did not camply with the provisions of SET +75 (1) 
` Cr. Ref. 185 of tgl2 
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and went to the court of ‘the Tahsildar for the settlement of dis- Cramar, 
putes. The Tahsildar settled the price which was to be paid by the tora: 
complainant .to the applicants. He however did not pay. The jopyasincn 
applicants cut the charj and the complainant lodged a complaint kine kupr- 
against the applicants for theft in the court ofan Honorary Magis- ROR. 
trate who convicted them under section 379 of the Indian Penal Kahama 
Code and sentenced them to six months’ rigorous imprisonmeat . Husarn f 
each. On aĝpeal the sentence was affirmed by the Joint Magistrate. 

An application in revision was, made to the learned Sessions judge 

who came to the conclusion that as the complainant had failed to 

tender any price forthwith under the provisions of section 75 of 

the Tenancy Act, the property Íh the crops sown by the applicants 

continued to be vested in them and did not pass to the complain- 

ant ; and as the property belonged to the applicants themselves 

and not to the complainant, no theft was committed. ` Hé therefore 

submitted the record to this codtt with the recommendation that the 

conviction and senterice passed oñ the applicants be set aside. -In 

the explanation submitted ‘by the Honorary Magistrate he says 

that the applicants could recqver. the money under the decree of 

the Tahsildar, but that they were not competent to cut the .crops. 

This is in my opinion no explanation at all. The view taken by 

the. learned Sessions Judge iş perfectly right. In consequence of 

the complainant’s failure to make an intmediate tender of the price, 

under the provisions of g&tion 75 of the Agra Tenancy Act he 

was not. the owner af the craps cut by the applicants. The crops , 

were their own property. I therefore accept the recommendation, 

of- the learned Sessions Judge „and set aside the convictions and ` 
sentences. The „bail-bond is discharged. Let the record be sent 

back. , i , ; her ven. ORD OP R 





Conviction amd sentence set aside. 


rad 
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Cvr. -ou = 7 KASTURI AND OTHERS., 
1913. .  VRESHS, 
February, s5. œ CHIRANJI LAL®. 
GRIFFI, T. Hinds | amw— Warre of a Hindu girl without Serce or frand bn wifhonPeonseni of legal 
J ; srarqians—Net i ol actum „valet; 


CHAMIER, J. 

Where a Hindn girl bad been gwen, ‘away in marriage toa person by S maternal 
grond- -fatherand maternal uncle without force or fraud though against the wishes of the 

paternal uncle and paternal cousin of the gitl, the marriag should not be declared 
=. “invalid ‘for want of the consent of the legal guardians; the prihciple of fadum valit 
` Applies to sich a case. Ghas v. Sukru, 19 AIL, 525; Vendatacharyubi y. Barya 

- Charynbi, 14 Mad, 316; Sunryameni Dasi, v, Kali Kant Dass 28 Cal., 37. Wnuichandy. 

Bhindheg, 22 Boin., 182; and Khnsal Chandy. Bai Adoni, II Bom., 47, referred to. 

_ „SECOND. APPEAL fom. a. decree. of W. H. Webb, Esq, Addi- | 

tional District judge of Saharanpur, confirming a decree of B. 


ee Charan Agarwal, Munsif of Saharanpur. 2 “Pee 


. Suit for restitution of conjugal rights - 
`The material facts Were as follows:—The appellant Mt. Kasturi, 
a Sonar (goldsmith) girl of about r6 years'of age, lived after the 
death Ofher parents with her paternal relatives, namely an uncle ~ 
and” two cousins. She had &n younger brother.” “After she had 
lived for some ‘months’ with these relatives; they brought her to - 
the house of the plaintiff, a relative of theirs, and she lived there 
for about a’month and a half. The paternal relatives were nego- 
tiating a not very ‘suitable marriage for her, for pecuniary consi- ` 
deration. In thé meantime’ the maternal relatives of the -girl 
arranged her marriaf@ with the plaintiff and she was married toi- 
him: in the presence and with the consent of her maternal grand- 
father, but without the knowledge of the paternal relatives. The 
latter came to the plaintiff's house on the day after the marriage 
` nd took the girl 2way with them. The plaintiff brought Phis suit 
for restitution of conjugal rights. Mt. Kasturi and the other de- 
fendants resisted the claim. Both the lower courts found that 
the marriage had been performed with all due religious ceremony, 
that the girl’s consent had not been forced, and that no fraud had 


been employed. Both the courts decreed the suit. 


@3. A. Ne, 434 of 112, d ; é 
E e 
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` The defendants appealed. B M 

` Nehal Chand, for the appellants:—Under ‘the Mitakshara the 
right of guardianship over-a minor girl, including the right of giv- 
ing her in marriage, vests in the following persons in successive 
order, namely, father, paternal grandfather, brother, other paternal 
relations ° (Sakulya), mother. The maternal grandfather does nof 
find a place,on the list. The right 1s with the paternal relations and 
the mother only comes in as the last on the list which ends with her. 

MACNAGHTEN: Principles ind Precedents of Hindu Law (3rd 
Edition), p. 104; and p. 204 of the second Volume (Appendix). 

. It is only under the Bengal School that the maternal Ne 
find a place on the list, 

BANERJEE: Hindu Law of Marriage and Stridhan (1879 Edi- 
tion), P. 47. 

‘BHATTACHARYYA: ‘Hindu Law (3rd Edition), Vol. I, p. 234. 

‘Yajnavalkya’s order, enumerated above, is accepted in the 
Mitgkshara and in the law all oyer India except Bengal. 

The maternal grandfather, accordingly, i is not a legal. guardian 
at all and has no authority to bestow the minor in marriage, In 
this case the father and paternal grandfather being dead and the 
brother being a minor the paterndl uncle is the legal guardian. 

.. The marriage is, therefore, invalid and can be set aside. Force 
or fraud are not the only grounds on which a Hindu Marriage can’ 
be-annulled. Any sufficieat reason affecting the propriety of the 
marriage may afford a*ground for avoiding it. 

- BANERJEE: , Hindu. Lat of Marriage and Stridhan (1879 Edi- 


tion), p. 53. 
Anjona Desses v. Proladh Chunder Ghose, [1870] 14 W. R. 403. 

The gir] has clearly signified her unwilingffess to recognize 
this marriage. She has attained years of discretion and her wishes 
should be an important factor in considering the propriety or other- | 
wise of the marriage. She never lived with the plaintiff after the 


marriage. a 
The cases of 7 
Ghasi v. Sukru, [1897] 17 A. W. N., 139. 
. Venkatacharynin. v. Rangacharyuln, [1890] I. L. R. 14 Mad., 316 
which are relied on by the lower courts can be distinguished. There 
the girl was bestowed in marriage by the mother, who is one of legal 
guardians recognized by the Mitakshara.- 


° [34k] 
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Durga Charan Banerji, for the respondent:—Under the Benares 
School of Hindu Law the maternal grandfather and other maternal 
relatives do find a place on the list of guardians of a female minor. 
Yajnavalkya and the Mitakshara stop at the mother. But the list 
is not exhaustive, and other commentators of the same School con- 
tinue the list further on and include the materhal grandfather and 
others, e. £. the sages Narada and Vishnu do so. 

_ Bhattacharyya : Hindu Law (3rd Edition) Vol. I., pp 233 and 234. 

Mayne: Hindu Law (7th Edition), p. 101.9 

The difference between the Benares and Bengal Schools on this 
point is with regard to the relative position of the mother on the 
list., The former puts the mother before, and the latter after the 
matcenal grandfather and maternal uncle. 

Trevelyan : Hindu Law, pp. 42 and 43. 

Secondly, the rules relating to guardianship are of importance 
so Jong as the marriage rests in contract. A very different question 
arises where the marriage has actually been celebrated. If the 
marriage is duly solemnized, and there is no force or fraud, it is irre- 
vocable, The rules are directory and not mandatory. 

+ Mayne: Hindu Law (7th Edition), p. 102. 

Golapehandra Sastri : Hindu Law, pp. 109 and ‘110. 

I rely also on the ruling mentioned by the appellants. f 

The finding is that the marriage with the plaintiff is a fairly suit- 
able one, and that there was no force or, fraud employed to compel 
the consent of the girl to marriage with Rim. There are no sufficient 
e on which the marriage.can be set asite. 


„Nehal Chand, in reply :—Narada and “Vishnu are not regarded 
as 5 siithorities in Benares School. 

Bhattacharyyg : Hindu Law (3rd Edition), Vol. I., p. 78, 

where Narada “and Vishnu are not ehume std in the list of 
authorities followed by the Benares.School. These texts, therefore, 
«&annot override the Mitakshara which is of paramount authority 
in these Provinges. 


The judgment of the Court was delivered by 


CHAMIER, J :—This is an appeal in a suit-brought by the res- 
pondent for restitution of conjugal rights. The courts below have 
found that the appellant Musammat Kasturi was given in marriage 
to,the respondent by her maternal grand-father and maternal un- 
cle against the wishes of the appellants, Mangal; Balmakund and 
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_Joti who are the paternal uncle and paternal cousins of the girl and 
who hoped to make a profit out of marrying her toa rich but one- 
eyed man named Tulshi. It has been found also that the marriage 
was not brought about either by force or by fraud. 

The question for decision is whether the marriage is valid. The 
authorities are conflicting. According to Yajnavalkya (1-63-44) 
the father,epaternal grandfather, brother, a sakulya or member of 
the same family, and the mother, in default of the first among 
these the next in order, if sound in mind, is. to give a damsel in 
marriage. Vishnu says (XXI1V-38-39):—The ' father, the paternal 
grandfather, the brother, the kinsman, the maternal grandfather, 
and the mother are the persons by whom a damsel may be given in 
marriage. Narada says (XII-20-21):—The father himself shall give 
a damsel in marriage or with his assent the brother, the maternal 
grandfather and maternal uncle and her agnates and her paternal 
grandfather. In default of all these the mother. The Mitakshara, 
commentary on the text of Yajnavalkya, is silent about the mater- 
nal relations (I. VII. 3-6). Most of the modern commentators seem 
to assume that the text of Yajnavalkya and the Mitakshara, com- 
mentary upon it, should not be treated as exhaustive and that the 
maternal relatives may give a girl in marriage though the father, 
brother and otherepaternal relatives haye a preferential right’ to do 
sò (see Macnaghten’s Hingu Law edition, of 1874 p. 103. Guru 
Das Banerjee’s Hindu Lv of Marriage and Stridhan, page 47. Tre- 
velyan’s Hindu Law; page 43. Ghose’s Hindu Law, pages 678-688 
and Mayne's Hindu Law, 7th edition page 101). Others suchas J. 
N. Bhattacharjee, Chapter XIII, and Golap Chandra Shastri, Chap- 
ter III, content themselves with noticing the divergence between 
the authorities. ` It has been established by a long line of decisions, 
going back to 1843 that if a girl is given in marriage by her natu- 
ral guardian even without the consent of her legal guardian ang 
the marriage actually takes place, it is irrevocable [see Ghast ae 
Sukru (1), Venkatacharyulu v. Rangacharyulu (3), Suryamoni Dasi 
v. Kali Kanta Das (2) and Mul Chand v. Bhudhia (*)] and we are 
asked to apply this rule to the present case. But on the findings 
of the courts below it may be doubted whether the persons who 
eave the girl in marriage were her natural guardians. It appears 
* (yy [1897] L $ R, 19 All. 515 (2) [1890] I. I- R., 14 Mad,. 316. 

(3) [1920] I L Rg Cal, 37 (4) [1897] I. L- R, 22 Bom., 812. 
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that her mother died several years ago, that her father died seven’ 
or eight months before the marriage now in question and that she 
and her brother aged ten lived with their paternal uncle and cou- 
sins up to within a month or two before the marriage when they 
took her to the respondent’s house, ` 


|“ We have not been referred to any case at all: resembling the 
present case. But on the otherhand there is no case, pf which we 
are aware, in which the marriage of a Hindu girl effected without 
force and fraud by her relations “has, after it-has actually taken 
place, been declared to be invalid for want of the consent of the 
legal guardian. Neither Yajnavalkya nor the Mitakshara lays down 
that the marriage ofa girl effected without the consent ọf her legal 
guardian is invalid. In the case of Khushal Chandy. Bai Mani (? ) 
the Court held that the texts on the subject were directory rather 


. than mandatory, that the consent of the legal guardian Was not 


necessarily of the essence of the marriage, and that it would be 
Proper to apply the principle of facium valet to a marriage effected 
without such consent but also withant either force or fraud. -In the 
present case the girl was sixteen years old at the time of the marri- 
age, she appears to have entered upon it not unwillingly and the 
object which her paternal relatives had in view in opposing her 


_, Marriage with the. respondent, and now have in view in resisting 


this suit, is the getting of a’ sum of money upon -what woüld be 
something very like a sale of the girl to ¢he one eyed man Tulshi. 
It seems to us that this is eminently a case to which the principle of 


` Jactum valst should be applied. We therefore. hold that the marri- 


age cannot now he declared void. The appeal fails and is dis. 


i missed with costs, 


-B. K. M. oe i Appeal dismissed. 
(1) (1886) i}. L. R, 11 Bom., 247. 


` 
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MUHUMMAD KARIMULAH KHAN _ 
, VETSHS 
. JHAMMAN SINGH AND OTHERS.* 
Agra IPERS Ae (IT of 1901) Secs. 1593 151, 15¢—Resumpiion of reul- fres-grani— 
_ - Sudical decision— Meaning of. 

The ‘Judicial decision’ contempļated by section 151, Tenancy Act, and other similar 
provisions, is a judicial decision pronounced by an officer competent to deal with the 
matter. Ifan officer on a revision of seflement merely enters the facts as he finds 
them withont deciding any question of right i it is not a judicial decision within the 
meaning of section 151, Agra Tenancy Act. Daya Shanker y. Mashar Husain, 
Selected Decisions of tHe Board of Revenue No. 6 of 1909, approved of. 

SECOND APPEAL from a décfee of A. Subonadiere Esq., District 
Judge of Aligarh, confirming a decree of Babu Kewal Krishna, 


Assistant Collector first Class of Etah. 


Suit for-resumption of rent free grants. ie lg 
The courts below dismissetl the suit. 

i Plaintiff appealed. 
Gulsari Lal, for the appellant. 

Gobind Prasad, for the respondents. 


The followine: Judgment was delivered by 
CHAMIER, J. —These“are appeals in suits under sections 150 and 
154 of the Tenancy “Act. The question for decision in both cases is 
the same, namely, whether the land was held rent-free under a judicial 
-decision previously to December 22nd, 1873, within the meaning 
of section 151 of the Act. This section replaces parts of section 
30 of the North-Western Provinces Rent Act, 1881, which in turn 
_ replaced parts of sections 79 and 80 of the N.-W. P. Land Revenue 
Act, 1873. The history of the law relating to the resumption of rew- 
free gran$s previous to the passing of the Act of 1873 will be found | 
in Irvine’s Rent Digest published in 1869. It is sufficient to say here 
that the Act of 1873 declared that the period of limitation there- 
tofore applied to cases of resumption of rent-free holdings should no 
longer be applied. _ But it was desired to avoid re- opening of cases 
already judicially decided. Hence the provision now in, question. 


s . *S. A. No 938 of 1912- . SEE 


Cm ` 
1913. 
Febinary, ZA 
CHAMIER, J. 


Chamisr, 7 
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In view of the fact that the only known authorities on the 
meaning of this provision are decisions in cases which occurred in 
Oudh I may point out that the provisions contained in sections 79 
and 80 of the above-mentioned Act of 1873 were ‘enacted for Oudh 
by sections 52 to 55 of the Oudh Land Revenue Act, XVII of 
1876, which has since been replaced (with modifications) by Chapter 
Vil A-of the Oudh Rent Act. -All the Oudh provisions are ‘not 
exactly the same as those enacted for the North-Western Provinces 


“because the old regulations did notsapply to Oudh, but the provi- 
sion now in question is the same in both provinces. 


It has been held by the Board of Revenue in Daya'Shankar v, 
Mashar Husain (°) that the decision ofa Settlement Offiger in 
Oudh, pronounced in 1864 during the first regular settlement of 
Oudh, that certain persons ‘were entitled to be maintained in perpe- 


‘tuity in rent-free, poSsession of land, was a judicial decision’ within . 


the meaning of section 107 B (b) of the Oudh Rent Act. “But 
officers engagedsin making the first regular’ settlement in Oudh had 
what we now call the powersofa eivil court.in'cases relating to 
land, those powers having been conferred upon them by Lord 
Dalhousie’s celebrated letter of instructions to the first Chief Com- 
missioner of Oudh, dated February 4th, 1856, and subsequent orders 
of a similar kind. No courts, othér ‘than thqse of Settlement 
Officers and their assistants, had any jurigdiction during the continu- 
ance of the first regular settlement operations -in any” case relat- 


- ing to the possession of land or any right in “respect of land, and 


this state of things'was continued by Act XVI of 1865. 
‘In the present tase the Assistant Collector speaks of the-deci- 


- gion.of 1869 which 4 i relied upon by the respondents as a judicial 


decree’. There was certainly no decree in the ordinary sense of the 
word. ‘It appears that when the settlement was being revised in 
tMe district Dhautal Singh, an ancestor of the respondents, presented 


* ga petition to the Assistant Settlement Officer praying thatehe might 


be recorded as holding the land rent- free. -Some witnesses were 

examined and the Assistant Settlement Officer came to the conclu- 

sion that Dhautal Singh had been holding the land rent-free by 

favour of the gamindars. He repelled the contention that-Dhautal 

Singh held the land rent-free in liew- of malkana. On. October 6th, 

1869, an order was passed by him that® Dhautal Singh should be 
(1) Select Decisions Board of Revenue No. 606 1909. 
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shown in the papers as holding the land rent-free: If the decision Givin 
of Mr. Spankie in Amir Hasan Khan v. Gopal Ram () is correct 1913. 
it cannot be held that the land in question is held rent- free under Momaxnan 
a judicial decision, whatever may have been the powers of the ARCEO 
Assistant Settlement Officer, for it is not by virtue of the Assistant Jannas 
Settlement Officer's decision that the land is or was held rent-free. 
The Assistant SettlementtOfficer merely ordered that an entty 
should be made in the papers in accordance with what he found 
to be the existing state of affairs. It is clear from his order that 
he did not intend to give Dhautal Singh any new or higher kind 
of right than he already. possessed. Mr. Spankie’s construction 
of the word’ (held rent-free under a judicial decision ) was not 
accepted by Mr. Bailtie in the case of Daya Shankar v. Mashar f 
Husain, cited above, and I am disposed to think that Mr. Baillie’s - oo 
view is the correct one. -But the ‘judicial decision’ contemplated l 
"by section 151 of the Tenancy Act and other similar provisions 
must surely be a -judicial decision pronounced by an officer com- 
petent to deal with the matter. As far as I have been able to 
ascertain the Assistant Collector who passed the order now in ques- 
tion had no power whatever to decide whether Dhautal Singh had 
been entitled to hold the land „rent-free in the past or would be 
entitled to do so in the future. Before the passing of Act X of 
1859 the Civil Courts alone had power to ‘deal with cases relating 
to the resumption of rent4ree or revenue free grants. By that Act 
(section 28) jurisdiction ‘vas conferred upon the Revenue Courts 
to entertain claims for the resumption of land held rent or revenue- 
free under grants made after 1790. It is not suggested that the 
holding now in question dates from before 1790 and the presump- 
tion, as. the old cases show, is that it dass net. Wnder Act XIV 
of 1863, the Local Government obtained power to invest settlement 
officers with the powers of a Collector for the decision of certain 
classes of suits but suits or applications for the resumption of réit 
or revenfe-frée grants are not included in those classes. It appears, ° 
_ therefore that the Assistant Collector had no power to decide whether 
the lard now in question shauld be held rent-free. Moreover his 
order shows that he did not intend to decide any question of right. 
All that he did was to enter the facts as he found them. The whole - 
file of the Ce is before me and it makes it quite clear that 7 
ne 4 0. C. 258, g 
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he was aredi in correcting the records in the usual Way. 


’ For the above reasons I am of opinion that the respondents have 
failed to prove that the land now in question is held rent-free under 
a judicial decision. i 


I allow the appeal, reverse the decision of the lower appellate 
courts in both cases ,and temand both of them to that court to be 
disposed of according to law. Costs of these appeals tq be costs 


in the cause. 
Appeal owed Case remanded. 





' GANESHI LAL AND OTHERS 
` . VErSHS 


CHARAN SINGH AND OTHERS.* 


Transfer of Property Ad (IV of 1882) Siit for entire morlgage money and sale of entire 
aki S EE fo tmplead certain persons interested — Decree Jer iii 


tionale amonni. 


Where plaintiff sued for the recovery of the whole of-the mortgage money by the 
sale of the whole Of the mortgaged property bat by an oversight omitted to implead 
certain persons. who owned a share in the property distinct from the share of other 
defendants, Ae/d, that so much of the claim should be decreed as was proportionate 
to the interests of the persons who were before the court. 


SECOND APPEAL from a decree of H. M. Smith Esq., Additional 
fudge of Agra, reversing a decree of Babu Kalika Singh, Additional 
Subordinate Judge. i ` i 

. Suit for sale'upon a mortgage. e 

The court of first instance decreed the suit but the lower appellate 
court reversed the decree. 

Plaintiffs appealed: 

Satish Chandra Banerji and J. N. Chaudri for the. appellants, 

M. L. Agarwala and Benods Behari, for the respondents. 

«The judgment of the Court was delivered by 

e CHAMIER, J.—This was a suit on a mortgage made In f@vour ot 
the first plaintiff in January, 1891. Some of the defendants were the 
mortgagors and the remainder were impleaded on the ground that 
they had acquired interests in the mortgaged property by pur- 
chase. One of the defences to the suit was that the plaintiffs had 
failed to implead four persons who had acquired one-sixth of the 


mortgaged property after the mortgage. The first couft gave the 
# S. A, No. 454 of 1912, ° 
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plaintiffs a decree for {ths of the amount due on the mortgage 
to be recovered, if necessary, by sale of 4ths of the property 
mortgaged. The defendant appealed. The District Judge held that 
the non-joinder of the owners of one Sixth of the property was fatal 
to the suit'which he accordingly dismissed. In second appeal it is 
contended that the decision of the lower appellate court was 
erroneous. Reliance is placed on» the decision in Jam Ali v. Bay 
Nath Ram Saks (1) and some observations made by one of us in 
Gendan Lal v. Babu Ram (°). «For the defendants respondents it is 
contended that a mortgagee must sue for recovery- of the whole of 
the mortgage money by sale of the whole of the mortgaged property 
and that if for any reason he is unable to ask. for'the sále of the. 
whole. mortgaged propérty his suit should be dismissed. In the 
present case the plaintiffs sued for recovery of the whole of mort- 
gage money. by sale of the whole of the mortgaged property. But 
bý an oversight ‘they omitted to implead certain persons who 
owned a share in the property distinct from ‘the shares held by the 
other defendants, It seems to us that if the other questions in the 
case are decided in favour of the plaintiffs, so much of the claim 
should be decreed as is proportionate to the interests of the persons 
who are before the court. There seems to be some question as to 
whether the defendants are the owners of -4th or a smaller. share. 
This matter may be determined by the Tower appellate court. We 
callow the appeal, set asidé the decree of the lower appellate court, 
and remand the case to that court to be restored to the pending file 
and disposed of according to law. Costs* will be costs in the cause, 


i Appeal allowed —Couse remanded. 
(1) [1906] I, L. R., 33 Cal, 613. ~ (2) [1911] 9 A L J, R., 8&. F 
e eo 
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VETSHS 
JAGANNATH AND ANOTHER.Ë 


Code of Civil Procedure (Ad Vof 1908) section: ¢7—Pastition suit—Cobepromise decree 


alleting debls— E-xecution-—Objection that decies holders realised certain debis dese to 
judgment debisr— Whether can be treated as plaint. 

In a partition suit a compromise decree was passed by which amongst other things 
certain debts were allotted to the plaintiff and certain others to the defendants ‘and 
the plaintiff was also to receive r certain’ sum of money. On an application 
for the execation ofthe decree it was pleaded that the decree” holder had resliged 

` certain debts which had not been allotted to him. Held that the plea could not 
` be raised in the execution department as it was not a matter which fell under settion 
47, Code of Civil Procedure. The judgment-<debtor had entirely a separnie cause of 
action against the. decree-holder which could be made the basis of a separate suit. 
The petition of objection conkd not be treated as, plaint even assuming that section 
47 (2) enabled’ the court to dq 30, as no amount was specifically claimed in that 
` petition, 


’ EXECUTION First APPEAL from a decree of Pandit Mohan Lal 
Hukku, Subordinate Judge of. Meerut. 


. Application for execution, 
The court below allowed execution, 


Judgment debtor appealed. $ 


Shain Krishna Dar and, Uma Shankar. » Bajpai, for.the pE d 


f Motilal Nekrn, for the respondents, 


The judgment of the Court was delivered by 
TUDBALL, J:—This 5 an appeal arising out of execution 


proceedings. The facts are. briefly as follows —The parties are 
step-brothers. A suit for partition was brought by the plaintiffs 
Tespondents for „Partition of the joint family property. The suit 


* œ ended in a decree dated the grd of March 1908 based on a compro- 


mise. The compromise is dated the 14th of January 1908 and 
was filed in the course of the appeal in this Court, on the 22nd 
of January 1908, and was remitted to the court below for verifica- 
tion and report. It reached the court below on the 31st of 
January 1908. According to the compromise the landed property 


* E F. A. No, 205 of 1912, x 
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was divided in “a certain. manner, likewise the house property. Crm 
With these we are not concerned in this appeal. The-third class 1913. 
of property. consisted of debts on bonds and.on accounts entered Monan. EAL 
in certain account-books. Of this class about ten debts secured by Jaa eae 
‘bonds were allotted to the plaintiffs. The remaining debts- inclu- ess 
ding all those due on accounts were allotted: to the defendant. In Peter 
addition to this allotment of the property under the compromise a 
sum of Rs. 3,400 was to be paid by the defendant. Of this a sum of 
Rs. 400 was to be paid atonce*sand. the balance of Rs. 3,000 at the 
end_of two years. The compromise on being duly verified was sub- 
mitted to this Court and a decree was passed thereunder on the 3rd 
of March, 1908. The sum of Rs, 400 was paid. In 1910 and 1911 
there were applications made by the decree-holders in execution of 
the.decree whereby they sought to recover the balance-of Rs. 3,000 
The present application for execution was made in January 1912. On 
the 8th of March, 1912, the judgment-debtor filed certain objections. 
The objections were that the application was in cqntrayention of 
the terms of the decree, that the application was time-barred, 
that interest had been charged by the decree-holders to which ` 
they were not entitled, and that since the date-of the partition 
decree the plaintiffs decree- holders had realized a large sum of 
money out of those debts, which had been allotted to_the judg: - 
ment debtor, under .the partition decrée. On the 16th of March, 
the. objections were slightly amplified by another application - in 
which the. judgmente debtor sought for time to bring into court 
evidence to prove that the decree-holders had realized a large sum 
out of those debts based on account-books which had been allotted 
to the defendant. The lower court has disallowed the objections, 
The plea of limitation was not pressed and th® lower court held 
that if the decree-holders.had wrongfully recovered the debts, the 
judgment-debtor had his remedy against the decree-holders in è 
regular, suit- The judgment-debtor comes here on appeal and the 
first plea faken is that the point raisedes to the coflection of debts ° 
due to the judgment-debtor by the decree holders is a point which 
falls under section 47 of the Code of Civil Procedure and the -lower 
court ought to have gone-into it. To this we cannot agree. The 
appellant has entirely-a separate cduse of action against the decree- 
holders, if the latter have as a matter of fact. recovered the debts 
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due to him and not to themselves. Once the final decree in the 
partition’ suit was passed,. the plaintiffs, decree-holders, ceased to 
have any title whatever to the debts in question. It is not pleaded 
that the plaintiff's decree for Rs. 3,000 has been satisfied. There 

has been no voluntary payment. It is further urged on behalf 


of the appellant that under clause (2) of section 47 we should treat 


his present petition of objectiorr more in_the nature of a plaint, so 
that the whole proceedings may be treated as a suit by him. to 
recover the amount which he claims to have been collected by the 
decree-holders.- We see no reason to do so, assuming for a moment 
that the: second clause of the section enables us to do as he wishes. 
The present proceeding is one which has arisen out of an applica- 
tion by the decree-holders and the objections are merely objections 
asking the court to reject the application. No amount is specifical- 
ly claimed therein as having been collected by the decree-holders, 


The second ground of appeal is not pressed.. The third 
ground of appeal has no force. Assuming that the respondents - - 
have misappropriated the money due to the appellant the ee 
has a remedy by regular suit. - 

The fourth ground of appeal is that as the plaintiffs have 
refused to fulfil their obligations umder the decree they are not 
entitled to recover-the money from the appellant. | In so far as the 
decree itselfis actually concemed thereis no obligation on the decree- 
holders which-they have to perform. It iseurged that on the 31st of 
January, 1908, when the compromise filed in thls Court was receiv- 
ed in the court below, an agreement was filed-by the parties on the 
same day under which the plaintiffs, decree-holders, agreed to make 
over the account-books to the defendant. It is further urged that 
it was clearly mnderstoud: by the parties that the defendant was 
to have two-years’ time giverr to him under the decree (as was 
agtually granted thereby) for payment of Rs.3,000, because he was 


. .to have the accoynt-books at once handed over -to him tg enable 
& 


him +o recover the debts aflotted to him. It is pleaded that 
the decree holders have never handed over the accounts to him 
and have thereby prevented him from recovering the debts 
and as a consequence have prevented him also from paying the 
sum of Rs. 3,000, It was urged that when the previous applications 
were made by the decree-holders this objection was albalong taken, 
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though it is also admitted that as a matter of fact it was not taken 
in the present instance in the court below. It seems to us quite 
clear that the rights of the parties, after the compromise had been 
arrived at, were governed by the decree of the 3rd of March 1908. 
It may be that on a true interpretation of that decree the judg- 
ment-debtor was entitled to the possession of the account-books, 
as the debts based on those accpunt-books were entered thertin 
and they*formed the chief proof of those debts. It was open to 
the judgment-debtor to put,the decree inta, execution and to 
recover the books from the plaintiffs if they did not deliver them. 
As amatter of fact the decree is silent as to the possession of the 
account-books and we do not think that we can go behind the 
decree to find out what other rights the parties may have. If any 
portion of the comproimse was accidentally omitted from the decree, 
it was open to the judgment-debtor to have the-decree amended. 
If he intentionally omitted any portion of the compromise from 
the decree he has himself to blame. In any case he is not entitled 
to go behind the decree which finally decided” the rights of the 
parties, This is a poiut, which as we have already pointed out 
was- not taken in the court below. if the appellarit deems himself 
aggrieved in, any way, we myst leave him: to his remedy by a 
separate suit, We think the decision of thé court’ below i is perfectly 
correct. We dismiss the appeal with costs, 

° Ba dismissed. 
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BEHARI LAL AND OTHERS 1913. 
7 versus S o Mebreary, 12. 
MAKHDUM BAKHSH anporuers* ` .  Qiamnm, j. 


e - 
Boidenca—~Kacital of receipes of consideration 1 a subsequent bond— Admissibility 
against representatives in interest of merigagor. 


The admission of the receipt of consideration contained in a mortgage deed is. 
admismble in evidence egauinsl subsequent purchaser by private treaty of the intesest of 
the original mortgagor. “Brajeskwar v. Budhanudhs, 6 Cal., 268: Naw! Kunwar 
v. Bakhkiawar Singh, 10 A. L. J. R. 390; Abdul Mayid v. Makònd Ali, F. A. 139 of 
1911, followed. Mwwkar Sings v. Sustirta, 17 All, 428, not followed. Arsheshas 
Dayal x. Harbans Sthay, 6 C 1. J. Ra, 659 5 Cher Phakni v. Parmeskw zr Dayal, 
5C la J. R 653; Rakim Jan, x. [wam Jan. 10C. L. J. R. 173, doubted. 


SECOND APPEAL from a decree of B. J. Dalal Esq., District Judge 
of Jaunpur, confirming a decree of Pandit Debi Prasad Chaturvedi, 
Second Additional Munsif. `> | 7 

The material facts appear from the judgment. ; i 

Thè question was whether the recital in a deed that a certajn 


sum was due on% prior mortgage was admissible in evidence 
against _ defendants whonwere purchasers of the property. 


The couris below a&eld that it was and decreed the suit. 


Defendants appealed. * 

Gokul Prasad (with him Hartbans Sahai), for the appellant, sub- 
mitted that such a recital was no evidence against a purchaser of 
property and should be proved against him. He relied on 

Alanskar Singh v. Sumirta Keor, (1895) 17 All, 428. 

Rrajeskwari v. Budhanudht, [1880] 6 Cal., 268 

Ghur @hekniv. Pu meskwar Dayal, [1907] § C. 1. J. 655 °. . 
Biskeskas Dayal v. Harbans Sakay, [1907] 6 C. L. J. 659- 

Rakim Jan v. Imam Jan [1931] 17 C L. J. 173 E Pas 

Syed Agha Haidar, for the respondents cited 

Lalak Singh v. djudksa Prasad, [1912] IDÀ LJ. R 108 

Gokul Prasad, replied. 


E i e *5. A. No. 24 of 1912. 
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The judgment of the Court was delivered by 

CHAMIER, J:—This was a suit upon a mortgage made by one 
Najaf Kran in favour of an ancestor of the plaintiff in. May 1868. 
The first set of defendants are the heirs of Najaf Khan. The second 
set are purchasers after. the mortgage of various portions of the 
mortgaged property. The mortgage purports to have been made 
ifconsideration of a sum of R&22-0-0 due on a prior mortgage of 
1867, and two sums said to have been paid just before and just after 
the execution of the deed. The courts below have held that the ~ 
payment of these two sums has not been proved but that the mort- 
gage holds good for the sum of Rs. 92-0-0 and interest thereon. 

The evidence that the last mentioned sum was due upon a prior 
mortgage consists of a recital in the deed in‘suit and the production 
by the heirs of the mortgagor of the earlier deed which does not 
bear any endorsement showing that it has been paid off. 

In second appeal it is contended that the recital in the deed is 
not admissible in evidence against the defendants, The defendants 
appellants rely upon the decision of this Court in Mgnohar Singh v. 
Sumirta Koer (1) and the decisions of the Calcutta High Court in 
Brajeshwariv. Budhanudhi(?), Ghur Phekniv. Parmeshar Dayal(*), 
Bisheshwar Dayal v. Harbans Sakay (4) and Rakim Jan Bibi ~. 
Imam Jan (*). 

The first of the Calcutta cases is no authority*for the proposition 
that a recital of the receipt of considgration contained in a mortgage 
is not admissible in evidence against a subsequent transferee of the 
property. On the contrary the Chief Justice, the only one of the 
thrée Judges who discusses the question at all, shows at page 278 of.’ 
the report how the mortgagor’s admission of the receipt of consi-, 
deration was ¢dnorssible-against a subsequent purchaser of the pro- 
perty. The statement at the foot of page 277 of the report, that-a 
recital in a deed is not evidence against third persons must be read 


Sa conjunction with what follows. This seems to have been over- 


* * looked by the earned Judges who decided the case of Manohar 


Singh v. Sumirta Koer (1). In the last mentioned case and in the 
case of Bisheskwar Dayal v. Harbans Sakay, (*) the question was 
whether the admission by a mortgagor of the receipt of the consi- i 


(1) [1895] I. L. R, 17 AIL, 428. ° (2) [1880] I. L- R., 6 Cal, 268. 
(3) 11907] 5 © L J. 658. ` (4) [1907] 6 © L. J. 659. : 
(5) gtr] 17 © L J. 173 . e, 
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though it is also admitted that as a matter of fact it was not taken 
in the present instance in the court below. It seems to us quite 
clear that the rights of the parties, aftey the compromise had been 
arrived at, were governed by the decree of the 3rd of March 1908, 
It may be that on a true interpretation of that decree the judg- 
ment-debtor was entitled to the possession of the account- -books, 
as the debts based on those account-books were entered therein 
and they formed the chief proof of those debts. It was open to 
the judgment-debtor to put the decree into execution and to 
recover the books from the plaintiffs if they did not deliver them. 
As a matter of fact the decree is silent as to the possession of the 
account-books and we do not think that we can go behind the 
decree to find out what other rights the parties may have. If any 
portion of the compromise was accidentally omitted from the decree, 
it was open to the judgment-debtor to have the decree amended. 
If he intentionally omitted any portion of the compromise from 
the decree he has himself to blame. In any case he is not entitled 
to go behind the decree which finally decided the rights of the 
parties. This is a point, which as we have already pointed out 
was not taken in the court below. If the appellant deems himself 
aggrieved in any way, we myst leave him to his remedy by a 
separate suit. We think the decision of the court below is perfectly 
correct. We dismiss the appeal with costs, 

. Š Appeal dimissed. 
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KING-EMPEROR `` 
7 VETSHS 


‘GULABU®* 


Boidince Act (/ of 1872) section 19—Comfession— Oral evidence nol adrussibke— Voluntary 
confessions torikeut pressure—Slatement of wwitmess is the absence of accused na! atmis- 
stble—Tehsildar, whether police offcer— Cade ‘of Criminal sai’ (At ian: 


i secttons 288, » Pog RA 533 © LN 


eo a ‘ 


The confession of an accused person made to a magishate holding an enquiry is a 


| matter required by law to be reduced to the form 6f a document within the meaning 


of section 91 of the Evidence Act and that no evidenee can be given of the terms of 


` such a cohfession eropa the record, Wangs made under section 364, Code of (minal 
- - Procedure. ` © ~an . 


i, x 


Section 533 of the Ciimınal Procedure Cade" has ño applicitioh to a cade whete no 


. Fecoud, whatever, has been made of a-confession. A confession in order to be admis: 


sible in evidence must be made voluntarily gnd without pressure: 


Wheie a Tehalar having powers Gf a Magistrate o ed clamad being vested i 


“the Lécal Government with” power to take cognizance of offences, upon complaint or 


police repoit, was conducting an enquity on complaint received, Aelg that he must 


. be deemed to have been doing so as a magistrate and not as a police officer. 


A statement made by a witness in the absence of the Accused was-not adniissible 
in evidence under section 288, Criminal Procedure Code. 


“Appeal on behalf of the Loca! Government against an’ baile: of . 


acquittal passed by W. D. Burkitt, “Esq., Sessions Judge of 
Saharanpur. ° ; 


The accused in this case made a confession before a Tahsildar 


as 


vue 


who was holding an enquiry asa Magistrate. The Tahsildar did nots 
record the confession in writing. At the trial the Tahsildar offered“ % 
oral evidence of what thesaccused had stated to him in the confess- ` 


ion. 


The Sessions Judge held that this evidence was inadmissible ` 


and acquitted the accused. 
= 


The Crown appealed. ' 
A. E. Ryves Government, Advocate), for the Crown, Santentiel 


that oral evidence of the confession was admissible. A confession 
made to a private individual might be proved by the-oral evidence 
of that individual, and there was no provision of law which pro- 
hibited such a course when the individual to whom the confession 
was made was a Magistrate holding an inquiry. 


- *Cr. A. No. 37 of 1913. 


wan 
E 


s 
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Vehal Chand, for the accused, contended that it would be dan- 
gerous to allow such oral évidence tobe given. Section 364 of the 
Criminal Procedure Code was enacted to guard against this danger. 
That section read with Section 91 ofthe Evidence ae rendered sach 
oral evidence inadmissible. : 


The judgment of the court was „delivered by _ d 


CHAMIER, J.—This is an appeal under section 417 of the Code 
of Criminal Procedure against’an order of the Sessions Judge, of. 
Saharanpur acquitting one Gulabu of a charge of having murdered 
his wife Musammat Khushalsia. It appears that the Tahsildar of 
Chakrata who has the powers of a Magistrate of the third clasp and 
who has been invested by the Local Government with power to 
take cognizance of offences upon complaint or upon police reports 
received information in the shape of a complaint that the woman had 
been murdered by her husband. He sent for a number of persons 
and had their statements recorded. in his preserice by a Wastlbagi 
-Vawis. He also interrogated Gulabu. The case was subsequently 
taken up by the Cantonment Magistrate and Gulabu was committed 
for trial. At the trial the Tahsildar was asked by the public prosecu- 
tor to repeat.a confession said to have been made to hiin by Gulabu, 

1, The Sessions Judge declined to allow this to be done. On behalf of 
* the Crown it is cbntended that the Sessions Judge ought to have _ 
allowed the TabSildar torefeat the confession. The Tahsildar’s evi- 
dence shows that he was conducting a an enquiry into this affair at the 
-> time when the statement.was made to him. In the court below it 
a ‘vas contended on behalf of the accused that the Tahsildar had the 
phe: “powers of a police officer and was acting as such, but there is no- 
-thing to show that he had been invested with the powers of a police 
" officer. The-prosecution say and, we think, rightly, that he must be 
deemed to have been conducting an inqury as a Magistrate, Section, 
364 of the Code of Criminal Procedure provides that whenever 


an accusefl person is examined by a Magistrate, fhe whole of the *° 


examination including the questions put to him and every answer 
given. by him shall be recorded in full. But no record whatever 
was made of Gulabu’s statement. Section 533 of the Code provides 
that if any court before which a- confession, recorded or purporting 
to be recorded | under section 364, is tendered, finds that any of the 


provisions of that section have not been cumplied'with by the Mag- 
; . e 
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Usiuanat. _istrate tecording the confession, it shall take evidence that such: per- 
Š pies ~ son duly made the statement recorded, and notwithstanding any- 
Rin Pui: thing contained in the Indian Evidence Act, section 91, such state- 
` + -nor | ment shall be admitted if the error has not injured the accused as 
Oramo, to his defence on the merits. This reference to section 91 of the 

Chamis, j> Evidence Act shows that the legislature intended that the provisions 
of that section should apply to the case of a confession made by an 


accused person to a Magistrate holding an enquiry. Reading’section 


364 of the Code of Criminal Procedure with section gt of the Evi- - 


dence Act we must hold that a confession of an accused person 
made to a Magistrate holding an enquiry is a matter. required by 
law to be reduced to the form ofa document within the meaning of 


the latter section, and that no evidence can be given‘of the terms of 


such a confession except the record, if any, made under séction 364. 
Section 533 has no application to 4 case where no record whatever 
has been made of such a confession. The learned Government, 
advocate is unable to refer to any ¢ase in which oral evidence of 
the terms of a confession made to a Magistrate during the course 


of an enquiry has been admitted and we know of no case in which - 


this has been done. Apart from this objection to the reception 
of oral evidence of the confession we would point out, as the 
learned Sessions Judge has done, that the confession was made’ 
under peculiar circumstancés. It is. more than “doubtful whether 
it was made voluntarily. The evidenée of the Tahsildar shows 
that it was made after the Tahsildar had arrested the accused 
and told him that evidence had been obtained which showed that 


he had committed murder. The Tahsildar admits that he took ng. a 


steps to ascertain whether the confession was. made voluntarily of 


under pressure’ Isastly assuming that the confession can be ad- T 


mitted in evidence, we do not think that the case calls for further 
enquiry. The only evidence in support of the alleged confession is 
‘the statement of aman named Jaswant. At the trial this man gave 

* *.evidence to the tffect that the woman had died as the r@sult ofa 
miscarriage. A previous statement made by the witness to the 
Tahsildar on April 24th, 1912, was put to him and he denied that 

. he had made it. But he said that through fear he had told the 
Tahsildar that Gulabu had brodght out the body and: that blood 
was then oozing from the mouth and the nostrils. The’ statement 
made by the witness on the 24th of April, en in the ee of 


Under the terms of a mortgnge-deed executed in 1850 the mortgagee was to take 


X,’ - possession ` of thë mortgaged property and appropriate the rents and profits in lien 


.. of interest. The mortgagee remained in possessiop up tog88ge_In thet year he lost 
_ possession. In 1910 he brought a suit for mle. Held, tbat the suit was not bured 
by limitation. “The réalizetion ofrents and profits in lieu of interest was equivalent 
to the receipt of interest as such under the terms of the mortgage and therefore udeg, 
section 21 of Act IX of 1871 the mortgagee was entitled to compute limitation from 
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the accused, is not admissible in evidence unde: section 288 of the ` Crnusat. 
Code of Criminal Procedure. The witness-was examined again by 1914} 
the Cantonment Magistrate on the 4th-June and he then admitted pat pues. 
that he had made the statement of the 24th April and also admit- «ROR. - 
ted that it,was true. It is possible that the statement of April 24th Guia: 
might be treated as having been incorporated in and so forming Chamier, J. 
part of the statement of June 4th which was made in the: presenée 
of the accused. If so, it might be-admitted under section 288 of 
- the Code of Criminal Procedure. : But on June 4th, while admitting 
the truth of his previous statement of April 24th, Jaswant made 7 
other statements wholly inconsisfent with that statement. It is 
impossible {to place much reliance on such a witness. It seems to 
us that even if the confession were ‘admitted i in evidence it~ ‘would 
‘be unsafe to'rely on it and that the other evidence is wholly in- 
sufficient to justify a conviction. We therefore dismiss this appeal 
and direct that Gulabu be set at liberty: 
BKM. ` - iai dismissed. 
INDARJIT AND OTHERS Civie 
s versus ¢ l iis 
GAJADHAR SAHAI AND OTHERS? February, s% 
` Limitation Ad (dit IX of P871) sec. 21; Act IX 1908; sec 31—Mertgage wiih pessession— Bawanyr, J. 
` Realisation of renis and profils—Interest—Tims when begins to run. TUDBALL, J. 


the yea@1899. Act XV of 1877 baving comę into operation*before that, the plain-e° ° 


tiff was entitled to bring his suit within two years in accordance with the provisions 

of section 31 of Act LX of 1908, 

SECOND APPEAL from a decree, of H. ‘Dupernex Esq. District 
Judge of Farrukhabad, confirming a decree of Babu Joti Sarup, 
Munsif of Kaimganj. 

. “ S.A. No 572 of 1912. 


e 
QIY pw 


1913- 


Lapansit ; 


Garaonan 


Podi 


290 HIGH COURT. [A Lop R 
» Suit for sale upon a mortgage. 
- The material facts appear frorn the judgrhent., 
The ‘Court below ‘decreed the suit. 
. Defendants appealed, 2 
p EA N, Chanadri, for the appellants ~- pot 


t 


* Motilal Nehru, for the resporidents. : S E 
The Judgment of the Court was delivered by 


BANERJL J.—This appeal arises out of a suit for sale upon a 
mortgage of January 26th, 1850. The question to be decided is 
whether the suit is barred by limitation. The mortgage-deed pro- 
vided’ ‘that the mortgagee was to take possession and appropriate 
the rents and profits-in lieu of interest. It has been found by the 
court below that in persuance of this clause in the mortgage deed 
the mortgagee was in possession till, the-year. 1889, when he was 
dispossessed, It is argued that the claim had become time-barred 
before Act XV of 1877 came into operation and, therefore, the plain- 
tiff was not entitled to the benefit of section 31 of the Limitation 
Act of 1908. Section 21 of Act IX of 1871 gave a fresh start for 
the computation of limitation from the date-of payment of interest 
as such, ‘The realization of rents and profits in lieu of interest 
was equivalent to the receipt of interest'as such tinder the terms 
of the mortgage and, therefore, under section 21 of Act IX of 1871 
the plaintiff was entitled to compute limitation from the year 1889 


i up to which year he has been found to have, received interest. Be- 


fore that Act XV of 1877 had come into operation. Therefore in : 
accordance with the provisions of section 31 of Act IX of 1908 the. 
plaintiff wass:entitled to bring his suit within two years of the date 
on which that Act came into force. The suit having been brought 
on January 10, 1910, wa3 well within time. The only point raised 
ferefore fails. We dismiss the appeal with costs. 
Š; . : <= Appeal dismissed. 
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DHAN PAL SINGH : 
- © TOPSUS 
‘+ BUDH SINGH ‘AnD ANOTHER* 
Registration AM (XVI of 1908) sediet jo— Registered and unregistered documents— 
Priority —Umregivtered document wePinvaliddted. nor rights under it exiingttished. 


~ A purchaser at an‘auction sale held in execution of a demee on a registered 
mortgage only takes the nght, title and interest of his mortgago:, and if there is a 
previous valid unregistered ma tgage on the same property the debt secured by the 
latter is recoverable from, the su plas, if any, lelt after the satisfaction of the registered 
mortgage. Section 50 of the Registration “Act provides that. registered document 
takes effect ds regards the property comprised therein against an unregistered docu- 

l ment relating to the same property, but the unregistered one is neither invalidated 
not are the rights of the mortgagee thereunde:, altogethet extinguished. 


‘ ‘SECOND. APPEAL from.a decree ;ob H. W. Lyle Esq., District 
Judge of: Agra, reversing a Gectee: of: Maulvi Mubarak Husain, 


Subordinate Judge.’ Lo niii 
Suit for sale upon a mortgage. 


' The court of first instance decreed the suit. The lower appel- 
late court reverseq the decree. 


. Plaintiff appealed. e 

_ The. material facty appear Fani hë judgment. 

~ Satish Chandra Banerji and Benode ope for the appellgat 
“Sunder Lal, for the respondents, ” 

‘The judgment of the Court was delivered by, œ 


GRIFFIN, ].—The plaintiff in the suit sued to recover principal 
and interest on an unregistered mortgage deed dated 15th December, 
1887, to secure an advance of Rs. 95. The mortgage was execute” 


Crvm. 


1913. 


February, 37 


GaiFFin, J. 
CHAMI LR, J. 


Griffin, J- 


by Budh Singh, defendant No. 1, in favour of the plaintiff's predecessor, ° 


in-title. Defendant No.2, Sah Tejpal, heldaregistered mortgage also 
for Rs. 95 executed on the 5th of December, 1892, hypothecating 
the same property. Tejpal brought a suit on his mortgage and 
obtained a` decree in execution of avhich he purchased the property: 


himself. The present suit was resisted by Tejpal on the ground 
. 7 *S, A. No. 627 of 1912. 
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that he was purchaser in execution of a decree obtained on a docu- 
ment which by reason of registration took effect against the unregis- 
tered document held by the plaintiff. The court of first instance 
gave the plaintiff a decree conditional on his paying half the amount 
due to Tejpal defendant, No. 2, under the mortgage-deed in the 
Jatter’s favour. Tejpal defendant, No. 2, appealed to the lower 
appellate court. In his memoraridum of appeal various grounds were 


_ taken. But the lower appellate court has decided the appeal on one 


ground only. Tejpal contended that as he was a purchaser at an 
auction sale held in execution of a decree on a mortgage having 
priority over the mortgage in favour of the plaintiff the rights of the 
plaintiff were altogether extinguished. The lower appellate court 
upheld this contention and without considering the other pleas raised 
in the appeal decreed the appeal and. digimissed the plaintiffs ‘suit 
in toto. In second appeal it is contended that the-view taken by the 
lower appellate court-is- wrong. -Section 50 of the Registration 
Act provides that a registered document of the kind mentioned in 
clauses (a), (0), (©) and (q) of section 17 and clauses (a) and (b) of 
section 18 shall, ifduly registered, take effect.as regards the property 
comprised therein against an unregistered document relating. to the 
same property. The defendant Tejpal relies on his purchase in 
execution of a decree obtained by him on a registered mortgage. 
What he purchased at the auction sale was the right, title and inter- 
est of his mortgagor. The mortgage het „bY the plaintiff although 
not created by a registered document was nat invalid merely by 
reason of the document not being registerad. Ifa valid mortgage 
was created by that document, the debt secured was recoverable 
from the surplus, if any, left after the satisfaction of the registered 
mortgage held By ‘Fejpal.. As the only point decided by the lower 
appellate court was that the rights of the plaintiff were altogether 
extinguished, and as we are unable to agree with that view, we 
Must allow this appeal, set aside the decree of the lower appellate 


*ecourt and remafid the case, to that court for decision*of other 


questions raised in the appeal before that court. 
Costs of this appeal will be costs in the cause. 


Appeal decreed—Cause remanded. 
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JHUNKA PRASAD 
. , versyis š 
- a ee we NATHU* 
Hindu (aw —Adeption of marrigg man— Ahirs— Troice-bern class—Smdras: 
Plaintiff, an 44r by caste, alleged that he had been adopted by the defendant 
and sned for partition of property. It appeared that at the time of adoption plaintiff 
wasa mairied man. , The lower court dismissed the suit finding that Airs belonged 
to the twice-boin class, therefore the adoption of a marned man was invalid. Held, 
(without deciding whethar Adirs belonged to the twice-born caste) that the adoption 
of a muried ian was not valid even amongst Swdras. Prchircaypan v. Subbayyen, 
I. L. R., 13 Mad., 128 followed. 
Among the twice-born classes a married man cannot be adopted. 
Held futher, thet the defendant was not estopped from denying the validity of the 
adoption. re 
SECOND APPEAI. from a decree of W. H. Webb, Esq., Addi- 
tiona! District Judge of Saharanpur, confirming a decree of M. 
Jawwad Husain, Subordinate Judge. 


Suit for declaration and possession. $ 


The plaintiff $ued on the allegation that over six years ago the D 


defendant, who was his påternal uncle, had adopted him with all 
due ceremony. Hg clatmed a declaration of title and possession. 


by partition. The defegdant admitted the factum of the adoption, 


but pleaded that it was invalid in law for the rédson that at the 
time of the adoption the plaintiff was a married man with a 
daughter of his own. The parties were,a4zrs by easte. Both the 
lower courts gave effect to the defendant’s plea and dismissed 
the suit. i 
Plaintiff appealed. x 


pr 


Nekat Chand, for the appellant—MAsrs do not belong to twice?” i 


born classes. They have no Upanayan. They are the descen- 

dants of mixed marriages and are Swdras. Among the akirs of 
the United Provinces a nephew can be adopted at any age; in the, 
case of an outsider the age must not be more than 12 years. 

*S. A. No. 435 of 1912. 


4 : f 37 R 


Griffin, J. 
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CROOKE: Tribes and Castes of the North-Western Provinces, Vol. > 
I., p. 50 ef seg; and p. 59. 

Whether, apart from this special custom, a married man can be 
adopted by Sudras generally is a question on which the only autho- 
rity of this High Court is the obiter dictum in the case of 

Ganga Sahai v. Lekhraj Singh, [1886] I, L. R. 9 AIL, 253; at p. 328. 

There are rulings of the Bombay High Court in my favour. 

Secondly, the defendant having adopted the plaintiff can not 
now, after the lapse of over six years, call it in question on any 
ground. He is estopped. ` 

Dharam Kunwar v. Bahvan! Singh, [1913] L Le R. 34 AlL, 398. P. C 

Thtrdly, the defendant is barred by the limitation of six years 
from impugning the validity of the adoption. The plea taken by 
him aims, though indirectly, at getting the adoption set aside. He 
can not indirectly effect that which he is barred by limitation from 
doing directly. 

iVohesh Narain v. Laruck Nath Afetira, [1892] 1. L. R. 20 Cal., 487: at 495. P.C. 

Durga Charan Banerjee, for the respondent.—A married person 
can not be adopted by a Sudra. According to the Dattaka Chan- 
drika Upanayan is the limit of age for adoption among the twice 
born classes and marriage is the limit for Sudras. 


Bhattacharyya : Hindu Law (3rd Edition), Vole I, p. 446. 
Mayne: Hindu Law (7th Edition), p.@81. 
Pythilinga Muppaner. v. Visayathammal, [1882] I. t. R. 5 Mad, 43. 
Secondly, the defendant is not estopped from denying the vali- 
dity of the adoption. 
Pickswvayyan v. Subbayyan, [1889] I. L- R. 13 Mad., 128. 
The case in I. L. R. 34 All, cited by the appellant, can be dis- 


tinguished. It was there’ held that the adoptive mother was by 
her conduct estopped from denying the fact that she had authority 
om her husband to make the adoption. Here the defendant 
does not attempt to deny any previous statement of fact ; the adop- 
“tion is by law altogether voit - 

Nehal Chand, replied. 

The judgment of the Court was delivered by 


GRIFFIN, J.—The plaintiff claiming to be the adopted son of 
defendant sued for partition. His suit was dismissed by both the 
courts below on the finding that the alleged adoption” was inyglid. 

° 


/ 
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The plaintiff comes here in second appeal. The parties are airs. CIVIL, 
The plaintiff at the time of the alleged adoption was a married man. 1913 
It is admitted that among the twice-born classes a married man 

cannot be adopted. The court below says that aķirs belong to the È 
twice-born class. This assertion is challenged in appeal. How- Narav. 
ever that may be, there is authority for holding that the adop- Grifin, J. 
tion of a married man is not valid even amongst Sudras. In ‘the 7 
case of Pichu Vayyan v. Subbayyan (1) it was said that an adoption 

in order to be valid even amofg Sudras must take place before thé 

marriage of the adopted son. Reference is made to the Dattaka 
Chandrika. The same rule is to be found in the text books on the 

subject. We see no reason to differ from the finding of the court 

below on this point! As to the question of estoppel we hold that 

there is no estoppel in a case of this nature. The plea of limitation 

in our opinion has no force. We dsimiss the appeal with costs. 


B. K.M. Appeal dismissed. 
(1) [1889] I. Le R. 13 Mad.. 128. 


« SHEORAM AND OTHERS Civ. 


e Versus 1913 


BADRI DAS BEHARI LAL* February, 28. 


: e 
Provincial Small Canse Courts Act (IX of 1887) section 25,—/amitation— Vhether a good Raria, J. 
e 
ground for revision. 


The question of limitation ib one which may be entertained in revision under 
section 25 of Act IX of 1837 (Provincial Small Cause Courts Act). Sarwanlal v. 
Khuban I. La R. 16 AIL, 470 ; Mohammad Husain v.” Badri Prasad L L. R. 17 
AlL. 422 ; Jamnadat x. Bishnath Singh. 6 A. L. J. Ra, 944 1efeired to, 
. CIVIL REVISION against the order of Maulvi Muhammad Serg- . . 
uddin, Judge, Small Cause Court. of Cawnpore. 
e 


Suit for money. The material fécts appear from the Tucan 
The court below decreed the suit. 

Defendants applied in revision. 

A, P. Dube, for the appellants. 


PRONK Lal for the respondents. 


E pA * Civ Rer. No. 130 of 1912. 
. e 


\. 


courts. 
e 
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The following judgment was delivered by 


RAFIQ, J.—This is an application in revision under section 25 
of Act IX of 1887 from the decree of the Judge of Small Cause 
Court at Cawnpore. The only point urged is that the claim in res- 
pect of Rs 298-9-3 has been wrongly decreed, as the claim in respect 
of that item was barred prior to the institution of the suit. For the 
opposite party a preliminary objection i is taken that the question 
of limitation is not a proper ground under section 25 ot Act [IX of 
1887. In support of this objection relidnce is placed on Sarwan Lal 
v. KAuban ()), and Md. Husain v. Badri Prasad (?). For the appli- 
cant the case of Jamna Dut v. Bishnath Singh, (8), is relied upon. 
It appears that in spite of the rulings in I. L. Rọ, 16 and 17 Allaha- 
bad this Court has entertained applications under section 25 of the 
Small Cause Courts Act, both on questions of fact and law including 


the- question of limitation. 1.therefore disallow the preliminary 
objection. i 


As to the item. of Rs 298-9-3 objected to by the applicant it is 
clearly barred on the evidence of the plaintifs Munzd, Daya Ram. 


_ Tbe only way in which the opposite party could have successfully 


recovered this sum would have been if they had proved that the 
dealings between Sheo Prasad and the opposite party had been in 
the nature of a mutual, opeg and current accounts in which there 
had been reciprocal demands between them. The evidence in the 
case does not show any such dealings between Sheo Prasad and 
the opposite party. On the contrary the evidefice of Daya Ram is 
to the effect that loans from time to time tvere advanced to Sheo 
Prasad. The loans advanced to him were independent loans and 
cannot be said tg have formed parts of a mutual, open and current 
account. I allow the application and modify the decree of the lower 
court by decreeing the claim* of the opposite party for Rs 200-5-9 
«nly. Proportinate amount of costs is allowed to both parties in all 
e e 
: Application allowed. 
(1) [1894] I. L R, 16 AIL, 476. 


(2) [1895] L L. R. 17 All, 422. 
(3) [1909] 6A L. J. R. ogg. 
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ABDUL GHAFUR l o Ome 
versus 1913. 
. e 
- GHULAM HUSAIN: AND ANOTHER" a 
Code af Creil Procedure (det V of 1908) O. 21, R. S38S—Ondroided immeveable property — i erhi J 
Pre-empiion on tha basis of defeastble title. Grirrix, | 
CHamine, |. 


Mahal Fakir Bakhsh was divided by an imperfect partition into Patti Fakir Bakhsh 
and Patti Mumtaruddin, there being so skawi/at patti. A sbare in patti Mumteruddin 
was sold on September 20, 1910, in execution of a civil court decree. Plaintiff was 
then a sharer in Patti Fakir Bakbsh and he bid at the auction sale. Defendant had 
purchased by private sule certain shares in Patti Mumtacuddin on August 10, 1910, 
and he accordingly alo bid at the auction sale of the share which was sold in execu- 
tion of the decree on September 20, 1910. The share was knocked down to defen- 
dant. Plamtff sued to pre-empt the shares purchased by defendants privately and 
obtained decrees. Plhintiff also sued under Order XXI, R. 88, C. P. C., to recover 

|) possesaion of the shares which had been knocked down to defendant at the auction 
sale. s 


Held, that plaintiff was entitled to succeed and that the defeasible title to the shares 
. in patti Mamtazuddin acquired by defendant did not give him the nght to pre-empt 

im suit as a co-sharer. - ° 

Kamla lrasad v. Mekan Bhagat, [1908] I. L. R. 32 All.. 45, and Maérban Biki 
v. Kasleshar Rai, $1907] 4 A L. J. R, 35, followed. : 

Query : Whether unde: the gircumsiances of the case ‘the undivided ptuperty ? 
for the purposes of Order XXI, R. 88, is the whole Maka! or only the patti 
Mumtaraddip. e 


. 


SECOND APPEAL frofn a decree of M, Muhammad Shafi, Sub- 
ordinate Judge of Allahabad, confirming a decree of B. Sumair 
Chand, Additional Munsiff. 


. 

The facts were briefly these :—A certain Makal was divided into 
two Pattis, namely (1) Patti Fakir Bakhsh, in which the plaintiff 
was a co-sharer, and (2) Patti Mumtazuddin, in which the defend” 
ant was ə co-sharer by virtue of shares purchased by him under aie 
two sale-deeds dated 11th August 1910. A share in the latter Patti 
„was put up, on 20th September 1910, to sale by auction in execu- 
tion of a decree. The plaintiff bid for the property and the defend- 
ant, offering the same bid, claimed the right of pre-emption under 
O. 21, R. 88 of the Code of Civil Procedure. The sale was corifirmed 
: *S A No 39 of tora. 
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in the defendant's favour. Then the plaintiff brought a suit for a 
declaration that the defendant had no right of pre-emption, and for 
possession of the property. Both the lower courts dismissed the 
suit, hence this second appeal. Shortly before the institution of this 
suit, but subsequent to the date of the auction sale, the plaintift 
had brought two suits for pre-emption in respect of the’ shares 
purchased by the defendant in Patti Mumtazuddin on the rith 
August 1910, both these suits were decreed and the decrees had be- 
come final. l l . a 

S. C. Banerji, (with him Braj Nath Vyas), for the appellant. 
The question for determination is whether the plaintiff is a co- 

- sharer within the meaning of O. 21, R. 88. That rule applies only 
when there are real bids between a co-sharer and an entire stranger. 
It does not deal with the question of preferential right between 
two co-sharers, 

Farzand Aliv. Alimuliah, |1876) I. Le R., 1 All, 272. 

That case was decided under the corresponding section 14 of Act 
XXIII of 186f, and is an authority for the proposition that a share- 
holder in one patti of a pattidari éstate is a co-sharer, within the 
meaning of that section, with reference to a share in another patti 
of the estate. The two pattis were formed by an imperfect parti- 
tion, and the entity of the makal was unaffected, The co-sharers 
of both the pattis were joirftly liable for the revenue assessed on the 
whole mahal, and there was thus a bonå of union subsisting between 
them. The plaintiff is thus a member of the @0-parcenary body and 
a co-sharer in the undivided immoveable property, namely the 


mahal. I am further supported by the case of 
Ram Aniar x. Sheo Dull, |1874] 6 N.-W. P. H. C. R., 243. 
Secondly, the defendant cannot be entitled to pre-empt under 


O. 21, R. 88 unless he is a co-sharer. His title asa co-sharer rested 
on his purchases dated 11th August tg10. But both those sdles 
> were pre-empted by the plaintif. Under such circumstances the 


e, defendant canrot be regarded as being a co-sharer at all, ebecause he 


never acquired an absolute title. 

Kauleshar Rai v. Nabiban Bibi! 1906| 3 A. Le J. R., 426. 

_ Vabrban Bibi v. Aauleshay Kai [1907] 4 A L. J. R., 351. 7 

Kamta Prasad v. Afohan Bhagui |1909] I, L- R. 32 All . 45. 

Tej Bahadur Sapru, for the respondents. 

The two parirs were absolutely separate, although for purposes 
of revenue the makal remained the same, still for all other purposes 

@ . 


/ 
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it was broken up into two pattis, The mahal as a whole could not, 
after partition, be regarded as “undivided immoveable property ” 
within the meaning of O. 21, R. 88. The partition may have been an 
imperfect partition, but the fact remains that there was a division. 
As soon as a division, of whatever sort and to whatever extent, has 
taken place the mahal ceases tobe an undivided immoveable property. | 
In the present case it was Patti Munttazuddin which was the undi- 
vided immoveableproperty within themeaning of O. 21, R. 88, andthe 
plaintiff, admittedly, was not a cô-sharer therein. I am supported 
by section 182 of the Land Revenue Act and by the cases of 


Dipambni Afisser v. Ram Lal Roy (1887] 1. 1. R. r4, Cal.. 761: 

Ganga Singh and others x. Chedi Lal [1911] I. 1. R.. 33 All. 605. : 

He then commented on the last three rulings cited by the ap- 
pellant. 


S. C. Banerji, replied. 
The judgment of the Court was delivered by 


CHAMIER, J.—This was a suit by the appellant for possession of 
a share in patti Mumtazuddin in mahal Fakir Bakhsh, Mouzah Mani 
Umarpur. This share was put up for sale on September 20th 1910 
’ in execution of a decree of a civil court. The plaintiff's bid was 
Rs. 530. The respendents offered the same amount and the share 
was knocked down to them ugder Order XXI, Rule 88, on their show- 
ing that they had purchased two other shares in the same patti on 
August rith 1910. The'appellant was at the time the holder of a share 
in the other patti in the sakal, namely patti Fakir Bakhsh, but held 
no share in patti Mumtazuddin. His case is that he was at the time 
of the sale-a co-sharer within the meaning of Order XXI, Rule 88, 
and that the respondents must be regarded as strangers, inasmuch as 
their title to the shares purchased by thêm on August 11th, 1910, was 
at the time defeasible and they have since been compelled to sur- 
render thoge shares to the appellant under decrees fpr pre-emption 
obtained by him on July 8th, 1911, and*January 31st, 1912. 

It appears that makal Fakir Bakhsh was recently the subject of 
an imperfect partition at which the two pattis were constitutéd. It 
appears also that the whole of the land comprising the original waka! 
lies.either in one patti or the other, there being no shamilad patti. 
In these circuntstances it is a nice question whether the ‘undivided 
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property’, for the purposesof Order XXI, Rule 88, is the whole waha! 
or only the patti Mumtazuddin. But we need not decide this 
question, for, in accordance with the decisions of Knox, A.C. J., and 
TUDBALIL, J, in Kamta Prasad v. Mohan Bhagat(}) and of STANLEY 
C. J, and BuRKITT, J.,in Nabiban Bibi v. Kauleshar Rai(?) on 
appeal from the decision of RICHARDS, J„ in 3 A. L. J. R., 426, we 
feel bound to hold that the defeasible title to the shares in patti 
Mumtazuddin acquired by the respondents in August, 1910, did 
not give them the right to pre-empt the share now in question as 
co-sharers, ` 


We allow this appeal, set aside the decrees of the courts below, 
and.decree the appellant’s claim to possession of the share in question 
with costs in all three courts. j 


REN "Appeal allowed. 
(1) [1908] I. 1. R.. 32 ALL. 45 (2) [1907] 4A. L. J. R, 351 
. ‘ - 
e 
e A e 
(d . 
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BHAGWAN DAS AND ANOTHER Civi 

versits 1913. 
MUHAMMAD. YAHIA.* E e Febuary, 35. 
landlord and Vanant— Abadi—Sinking well on we lel Jor a house—Not inconsislent GRIPFIK J. 
with ienancy—Mgudatory injundien. CHANTER, J: 


Phintu was the Zemindar of a patti ın a town where defendants who were shop- 
keepers weie in očcupation of a house, and had been so for generations, without paying 
any rent Plaintiff brought this suit for an injunction to 1estrain the defendants from 


constructing a well in their house, and for an order directing them to remove the 
mateiials and to restore “the land to its original condition. Æeld, that the plaintiff 


was not entitled to the injunction payed for. 

(er GRIFFIN J.) The constuction of the well on the premises of defendants was 
not e Laeach of any obligation existing in favom of plaintiffs, whether expressly or 
by implication. A well on the premises is an undoubted adjunct to the ‘convenience 
of the occupants and it is difficult to see in what way the Zemindar’s interests are 
injuriously affected by its construction. while its 1emoval would undoubtedly cause 


inconvenience to defendants. 
_ (fer CHAMIER J). The sinking of a well within the premises was not an act 
` necessarily inconsistent with the purpose fo. which the land was granted. A well 
is one of the amenities or conveniences of an Indian home, and the grant of land for 
bulding pw poses cgiries with it the right of making a well for the convenience of 
the occupiers. ne ot 
oe 
SECOND APPEAL froma decree of Munshi Pen Behari Lal, 
Subordinate Judge of Jaunpur, reversing a decree of Babu Gopal 
Das Mukerji, Munsif. i 
The facts of the case appear fully from the judgments. 
The question for decision was avhether the con$trųuction of a 
well inside the house in a village was such a usér as affected, the 
zemindar’s right injuriously and the court could restrain the defen- 


dants from constructing such a well. 


The coutt of first instance dismissed ¢he suit. 


The lower appellate court reversed the decree. 


Defendants appealed. 
S. A. Haider, (with him S.C. Banerji), for the appellants:— 
A tenant who occupies a house in the village abadi can make im- 


2 * S., A. No 533 of 1912, 
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provements in his house. He can do any reasonable thing which 
will add to the comforts and conveniences thereof. 

Balkishen and others v. Mukammad Ismail Khan [1898] 18 A. W. N., 44. 

Bholai y The Rajah of Banst [1881] L L. R., 4 All., 174. 

A well is a reasonable improvement ; it is a necessary adjunct 
qr appurtenance to a house. ‚The plot of land was given by the 
Zemindar for the purpose of a house. The sinking of a well inside 
the house is not an act inconsistent with that purpose, and is not 
destructive or permanently injurjous to the land. 


The wajib-ul-ars gives to each tenant the unrestricted power to 
build or to demolish within his compound at his own pleasure. 


This’ power includes the right of sinking a well therein as an ap- 


purtenance to the house. The construction of a well in a house is 
so common that it must be presumed that such a contingency was 
conteniplated at the time when the wajib-ul-ars was framed. If the 
Zemindar had intended to disallow wells there would certainly have 
been an express provision in the way1b-n/-arc prohibiting them. 


C. Dillon, (with him Abdul Majid and S. M. Sulaiman), for 
the respondents :—In an agricultural village, such as the village 
Mariahu was at one time, the grant of a piece of land to build a 
house thereon does not carry with it a right to sink a well. The 
main purpose is that of agriculture. The wajib-ul-arz contains pro- 


~ vision by which tenants are empowered to make pucca wells. The 


sinking of wells would be permanently injuriows to the rights of the 
Zemindar. If it be held that the appellants can, as a matter of 
right, sink a well, then each and every tenant can do likewise, and 
there would be nothing to prevent a tenant from constructing more 
wells than one‘if he so chose. This would be destructive and per- 
manently injurious to the Zemindar’s land. 


The case in 18 A. W. N., cited by the appellants, lays down. 
that a tenant may make improvements in his house only so long as 
he can do so without injury to the rights of the Zemindar. The 
second case cited by the appellants is not in point as it relates to 
wells constructed on land used for agricultural purposes, 


A tenant has only a limited interest in the site of the house occu. 
pied by him, and can not make permanent alterations in that site. 


S, A, Haider, replied, 3 
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The following judgments were delivered :— Civit 
GRIFFIN, J—The plaintiff in this case is the Zamindar of a 1913 
patti in the town of Mariahu where the defendants reside. The  Buacwas 


plaintiff brought this suit for an injunction to restrain the defendants pan 
from constructing a well in their house and for an order directing “4° 
them to remove the materials and to restore the land to its origi- 
nal condition. The defendants are shop-keepers whose family has 
been in occupation of the premises for generations without paying 
any rent. They pleaded that they had a right to construct the well 
on their premises, that the well had been constructed for their own 
comfort and convenience, and that the suit was brought out of ma- 
lice: The court of first instance dismissed the suit holding that the 
construction of the well inside the house was not such a user as 
affected the Zamindar’s rights injuriously, and that the well was a 
necessary adjunct to the’ comforts of the occupants of the house. 
The lower appellate court on appeal held that the plaintiff Zamin- 
dar was entitled to the relief asked for on the ground that the cons- 
truction ot the well was an interference with the plaintiffs right as 
Zamindar. The lower appellate court having decreed the suit the 
defendants come here in second appeal. The courts below find 
that the occupiers of houses ih Mariahu have a right to transfer 
houses subject to,payment of one-fourth of the sale price to the Za- 
mindar. We have heard the learned Counsel for the parties at con- 
siderable length. The question, as it appears to me, for decision in 
this appeal is whethér the plaintiff has made out a case for issue of 
an injunction. The plathtiff is the Zamindar of the patti where the 
defendants’ house is situated. His rights as Zamindar appear to 
be limited by the rights which occupants of houses have acquired 
by custom against the Zamindar so long 'ʻas the houses are in the 
éccupation of the family. The houses only escheat to the Zamin- 
dar in case of the family dying out. Iam unable to hold that the, 
construction of the well on the premises of the defendants isa 

- breach of any obligation existing in favour of the*plaintiff whethes °° 
expressly or by implication. A well on the premises is an undoub- 
ted adjunct to the convenience of the occupants, and it is difficult 
to see in what way the Zamindar’s interests are injuriously affected 
by its construction ; while its removal would undoubtedly cause in- 
convenience to the defendants. If there be an invasion of the Za- 


Griffin, J. 
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mindar’s rights it is of so slight and doubtful a nature as not to call 
for interference, more particularly in view of the fact that the chance 
of the Zamindar entering into possession of the house is very 
remote. There appears to be some reason for holding, as held by 


MUHAMMAD the court of first instance, that the plaintiff was actuated by malice. 


YARLA 


Griffin, J. 


Chamier, J. 


in instituting the present suit. Taking all the circumstances into 
Cénsideration I am of opinion that this is not a case in which the 
injunction asked for should be granted. I would therefore allow 
the appeal and dismiss the plaintiffs suit. l - 


CHAMIER, J.—I agree that this appeal should be-allowed. The 
appellants are the owners and occupiers of a shop and an adjoining 
housę in Kasba Mariahu. The respondent is the zamindar of the 
Kasba. The question for decision is whether the appellants are 
entitled to sink a well inside the shop without the permission of 
the respondent, It has been found by the courts below, and it is 
now admitted by the appellants, that the respondent is the exclu- 
sive owner of the land on which the house and shop stand, but that 
the appellants are entitled to retain possession as.long as the buil- 
dings remain on the land. The “Munsif held that the appellants 
were entitled to sink the well without the respondent’s permission. 
On appeal the Subordinate Judge held that they were not. 


It must be taken that the predecessors of the @ppellants obtain- 
ed the land from the zamindar, for the time being, for the purpose 
of erecting buildings thereon, and that they agreed expressly or 
impliedly not to use the land for any other pufpose. Therefore, if 
the acts now complained of are inconsistent with the purpose for 
which the land was given to the appellants’ predecessors, the res- 
pondent is entitled to a mandatory injunction. It was not sugges- 
ted by counsel for the appellants that a mandatory injunction was 
not a suitable form of relief orthat any othér relief would meet the 

ase. In this connection I may note that it was admitted before 
us that the respondent objected to the construction of the well as 
“goon as he came to know of iff 

Two provisions in the wayié-ul-ars have been referred to. One 
of them certainly has no bearing upon the case. It relates to the 
digging of wells by sashtkars, and evidently was not intended to 
apply to the abadi. The other says that a Aashthkar, or ryot, can 
build and pull down as he pleases within his own enclosure (andar 


, . 
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thate apne ke bana o bigar sakta hai). 1 doubt whether this was 
intended to authorize the construction of wells. It was probably 
intended to authorise a Aashtkar, or rvor, to make structural alter- 
ations inside his premises without reference to the zamindar, 


But I am not prepared to hold that the sinking of a well within 
the premises was an act necessarily inconsistent with the purpose fpr 
which the land was granted. A’well is one of the amenities or 
conveniences of an Indian house, and I consider that the grant of 
land for building purposes carries with it the right of making a 
well for the convenience of the occupiers. I would therefore res- 
tore the decree of the Munsif. . 


By THE Court.—The appeal is allowed, the decree of the 
lower appellate court is set aside and that of the court of first ins- 
tance restored. The plaintiff will pay the costs of the defendants 
throughout. 

B. K.M. Appeal allowed. 


SHEORAJ SINGH AND ANOTHER 
versus 
: «© KING-EMPERQR.? 


Code of Criminal FProedure (At of 18595), xe 145. clause (4 J—Jerisdiction— 
L'res tm Mion— Actual possession. 
e 


The jurisdiction of a magistrate to iniliate proceedings under section 145, Criminal 
Procedure Code, is not deternnocd by the date of dispossession of one of the parties 
claiming the land, vat it is determined by an apprebension, Lased on reliable informahon, 
that a dispute likely to cense a breach of the peace exists between two partics. The 
Proviso 4 of section 145, Ciiminal Procedure Code, merely recites a cucumstence under 
which presumption of posession may be made in favour of one of the disputants, 
A magistrate does not act without Jwisdiction ifhe decides the question of actual 
possersion on giounds other than the presumption referred to in the proviso, 


CrumgAL REVISION from an order of F. J. Gooke Esq., Dis- 
- trict Magistrate of Etah. 
The facts and arguments sufficicntly appear from the judgment. 


C. Dillon and Surendro Nath Sen, for the applicants. 
Satish Chandra Banerji, for the opposite party. 


f ° * Cr. Rev. No. 106 of 1913 
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CRI MINAJ. The following judgment was delivered by 

1913. RAFIQ, J.—This is an application in revision from an order 
Seb of the District Magistrate of Etah passed under section 145 of the 
SING - Criminal Procedure Code. It appears that one Sulaiman Shiko 


e 


Kivc-Furs- Gardner was the original proprietor of Mauza Pachgain in the 
ede Kfah district. He executed a deed of usufructuary mortgage in 
Raf // respect of that village on March 9, 1867, in favour of the grand- 
father of Lalta Prasad in lieu of Rs. 25,000. One of the conditions 
of the mortgage was that the mortgagee was to pay Rs. 2,070 per 
annum to the mortgagor as ma/tkana allowance. In 1883 Gardner 
executed a deed of sale in respect of the equity of redemption of 
Mauza Pachgain in favour of Raja Shankar Singh of Kasganj. 
Beni Ram and Janki Prasad of Hathras had‘a simple money decree 
against Raja Shankar Singh for about a lac of rupees which was 
purchased by the Raja of Awa. The latter put the said decree into 
execution and the entire property of Raja Shankar Singh was 
sold and purchased by the Raja of Awa and Raja Khushal Pal 
Singh of Agra. The sale took place after the death of Raja Shankar 
Singh and the proceedings were held against his sons named Sheo- 
raj Singh and Maharaj Singh. They contested the validity of the 
sale and the case came up in appeal to this Court. The sale was 
set aside on a compromise between the parties. On May 21, 1912, 
in accordance with the decree of this Court, possession of the pro- 
perty sold was restored to Sheoraj Sipgh and Maharaj Singh 
through the Amin of the Subordinate Judge ef Aligarh. By mis- 
take possession over Mauza Pachgain was also proclaimed by the 
Amin of the court in favour of Sheoraj Singh and Maharaj Singh. 
Ten days after that proclamation, on May 31, 1912, Lalta Prasad 
presented an application’ to the District Magistrate of Etah com- 
plaining that the men of Sheoraj Singh and Maharaj Singh‘had 
taken possession of his “ zilla house” in Pachgain and were attempt- 
ing to collect rents Another application was made by Lalta 
* Prasad on June” 7, 1912, to the Magistrate complaining 8f the dis- 
obedience of Sheoraj Singh and Maharaj Singh to the Joral orders 
given to the latter by the Magistrate, on receiving the application 
of May 31, 1912, to desist from interfering with the possession of 

Lalta Prasad and asking for police guards, 
Both the applications were dismissed by the Magistrate. On 
June 8, 1912, Lalla Prasad presented an application under Order 

A , ° 
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21, Rule 100, of the Civil Procedure Code, to the Assistant Judge of 
Aligarh, who had the powers of a Subordinate Judge, asking for 
the restoration of possession against Sheoraj Singh and Maharaj 
Singh. The learned Judge dismissed the application on the ground 
that the possession of the applicant had not been disturbed by 
either the decree-holder or the purchaser. On July 8, 1912, Lalta 
Prasad made a similar application to the Subordinate Judge ‘of 
Aligarh who admitted that a mistake had been made in May 1912 
in proclaiming the possession ef Sheoraj Singh and Maharaj Singh 
without any qualification. He accordingly directed that a fresh 
proclamation should be made, and it was made by the Amin on the 
spot, that the possession of the two brothers, Sheoraj Singh and 
Maharaj Singh, was that of mortgagors only. On September 3. 
1912, Pershadi Lal, Karinda of Sheoraj Singh and Maharaj Singh, 
filed a complaint under section 107 of the Criminal Procedure Code 
against Lalta Prasad. On September 12, 1912, Lalta Prasad filed 
a counter-complaint against his opponents and their servants. 
Towards the end of October and the beginning of November, while 
the collections of the Kharif rents were in progress the situation 
became critical. Each side attempted to prevent the other from 
collecting rents and many tenants sent their rents by money orders 
- to the Collector. Thereupon the latter started proceedings under 
section 145 of the Criminal Procedufe Code. Both parties pro- 
duced evidence as regards their possession, each claiming to be in 
possession. The learned District Magistrate found that Lalta 
Prasad was in actual possession and directed Sheoraj Singh and 
Maharaj Singh not to disturb or to interfere with his possession, 
Sheoraj Singh and Maharaj Singh have come up in revision to this 
Court and challenge the order of the learned District Magistrate. 
A preliminary objection is taken on behalf of Lalta Prasad to the 


effect that no revision lies from the order complained of, nor can thise 


Court interfere with the order under section 15 of the Indian High 


Courts A@t of 1861. In support ofs this contention the case of” 


Jhungat Singh v. Ram Partap (1) is relied upon. The learned 
counsel for the applicant meets the objection by contending that 
the learned District Magistrate had no jurisdiction to start proceed- 
ings under section 145 of the Criminal Procedure Code. The 
contention is based on the ground that Lalta Prasad himself had 


Ee à (1) [1909] Ct R, 31 Al.. 150, 
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admitted in his applications to the District Magistrate, the Assistant 
Judge and the Subordinate Judge of Aligarh, that he (Lalta Prasad) 
had been dispossessed in May 1912 And as the proceedings under 
section 145 of the Criminal Procedure Code were not instituted till 
November 1912, more than two months after the admitted dispos- 
session of Lalta-Prasad, they were taken without jurisdiction. I do 
not think that the question of jurisdiction arises in the case. The 
jurisdiction of a Magistrate to initiate proceedings under section 145 
of the Criminal Procedure Code is sot deteimined by the date of 
dispossession of one of the parties claiming the land. It is determined 
by an apprehension, based on reliable information, that a dispute 
likely to cause a breach of the peace exists between two parties 
concerning some land situate within the local limits of the Magis- 
trate’s jurisdiction. What the learned counsel-really means is that ` 
as on the applications of Lalta Prasad himself he had been dispos- 
sessed, though wrongfully, more than two months prior to the 
institution of the proceedings under section 145 of the Criminal 
Procedure Code, the Magistrate should not have found in Lalta Pra- 
sad’s favour on the question of possession. The argument is 
based on the proviso to clause (4) of section 145 of the Criminal 
Procedure Code, which is to the effect that if a party has been 
forcibly and wrongfully dispossessed within two months of the 
order of the Magistrate calling upon the disputants to put tn written 
statements of their respective claims as td the fact of actual posses- 
sion of the land in dispute, the’ Magistrate may treat the party so 
dispossessed as if he had been in possession at the date of the 
order. The proviso merely recites a circumstance under which ` 
presumption of possession may be made in favour of one of the dis- 
putants. It does not debar the Magistrate from deciding the ques- 
tion of actual possession on other grounds also In any case a 
Magistrate does not act without jurisdiction if he decides the 
‘question of actual possession on grounds other than the presumption 


*teferred to in clau$e (4) of section 145 of the Criminal Pi&®cedure 


Code. I think the preliminary objection taken by the opposite 
party must prevail. I allow it aud dismiss the application. 


Application rejected 
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Stamp Act (LL of 1899), sections 2 (23) 62 and 63—Sarkbat—Afemorandunt of account Pemna 1, Te 
—Recerpi—Several items of over Rs. So— Fach item io be stasipad—Adhestve Stamp to f 
he cancelled. i 


Wheie a saikbat, in which entnes of payments and receipts were made from time 

~ to time ın order to act as an acknowledgment thereof showed on one side sums of 
money advanced, and on the othe: various sums of money repaid, fincluding certain 
items of more than Rs, 20, eld that each item of over Ra 20-0-0 required to 


be stamped as a 1eceipt. ` 
CRIMINAL REVISION from an order of Babu Ram Saran Das 
First Class Magistrate of Ballia. 


Lakshmi Narain, for the appellant. 7 
R. Malcomson (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


TUDBALL, J.—In this case the applicant has been convicted — 7adoa//, ,. 
under sections 62 and 63 of Act II of 1899 in respect of what has 
been ‘called a Sarkhat throughout the case. This SarkAat is a 
document on a piece of paper which appears to have been written 
up from time to time. It shows on one side sums of money 
advanced, and on the opposite side various sums of money repaid 
by the debtor. When the account was finally closed, a balance of 
“Rs. 50 odd, was paid and one receipt stamp attaghed and signed 
by-the creditor firm. , The receipt stamp was not cancelled. The 
Magistrate has held that the entry İn respect of each of the items 
` of receipt of over Rs. 20, is an acknowledgment within the defini- 
tion of the word “receipt” in section 2, clause 23,0f the Act, and „e 
-that each of such entries should have been stamped, and he has, there- 
fore, convicted the accused under section 62 of the Act. In respect 
of the non-cancelment of the receipt stamp affixed, he has con- 
victed him under section 63. There cannot be any doubt that the 
Sarkhat was written up from time to time and that it was left in 
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the hands of the debtor, so that the entry ofeach item of payment 
and receipt might be entered thereon to act as an acknowledg- 
ment of payments and receipts. When each item of receipt was 
entered by the creditor therein, there can be no doubt that the 
memorandum imported an acknowledgment of a part payment of 
the debt, and as each entry was made it ought to have been 
stamped with a receipt stamp. Technically, therefore, the applicant 
was guilty, and as only a nominal fine has been imposed, there is 
no reason for interference on the question of sentence. The con- 
viction under section 63 is of course good. The ‘application is 
rejected. 


Application rejected. 


BIRHAM KHUSHAL 
Versus 


SUMERA.* 


Agra Tenancy Act (II of 1901) sections (79, 95—Jturisdicdion—Landlerd and tenant— 
Swit by tenant in Céorl Court for declaration that he is the sen of the last tenant ana 
Jor possession of his holding—Limitation applicable, 

S claiming to be the legitimate son of J, a deceased occupancy tenant, applied for 
mutation of names in his favour. The zemindar objected pleading that .S was not the 
legitumate son of J. The application was disallowed. S then brought a suit against 
the semindar under section 95 of the Tenancy Act in the Revenue Court asking for 
a declaraton that he was the” occupancy tenant of the holding. The semindar 
again disputed his legitimacy, and the first couft dismissed the suit. The Commis- 

` sonci on appeal upheld the first cout on the grofind that the tenancy was no longer 
m existence. Two years after this decinon 5 filed the present suit against the 
zemindar in the civil court (1) to have it declared that be was the son and lawfal 
heir of / and (2) fo. possession of the occupancy holding held by /. Hela, that the 
sut must fail. Plamtff’s proper 1emedy was a swt under section 79 of the Tenancy 
Act for possession, and Not unde: section 95 of that Act. The present suit being 
` actually one against the semindar for possession of an occupency holding did not lie 
m the Civil Court. A suit for possession under the Tenancy Act by a tenant 
ilegally dispossessed, must be hrought within six montbs of the dispossession. 
Consequently, so far as the present suit was for a declaration that the plaintif was 


3 the legitimate Son of J and as ych entitled to the cecupancy holdjng, the civil 


court could not grant such a declaration sit would be of absolutely no value to 

plaintiff. 

FIRST APPEAL from an order of Pandit Pirthvi Nath, Additional 
District Judge of Bareilly. 


Suit for declaration and possession. 7 
*F,A F.O No, 161 of 1912, a 


> 
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The material facts appear from the judgment. 


‘The court of first instance dismissed the suit but the lower 
appellate court reversed the decree and remanded the suit. 


Defendant appealed. 

- Satya Narayan, for the appellant. 
Lalit Mohan Banerji, for the respondent. ° 
The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit, which was 
originally brought by the plaintiff Sumera in the Munsifs Court,(1) 
to have it declared that he was the son and lawful heir of one Jhan, 
deceased, and, as such, was entitled to the possession of a certain 
occupancy holding le by Jhan, and, secondly, for possession of 
the same as an occupancy tenant The plaintiff claimed to be the 
legitimate son of Jhan and as such entitled to the holding. The 
zemindar resisted the claim. The plaintiff first of all applied to 
the Revenue Court for mutation of names in his favour. The 
zemindar objected pleading that the plaintiff was not the legitimate 
son of Jhan- The application was disallowed. The plaintiff then 
brought a suit, under section 95 of the Tenancy Act. in the Revenue 
-Court, asking for a declaration that he was the occupancy tenant of 
the holding.. The suit was as against the zemindar, who again 
raised the plea that the plaintiff was not the legitimate son of Jhan. 
‘The first court dismissed the suit and the court of the Commis- 
sioner upheld the 4ecision on appeal in a very brief judgment, 
which runs as follows :— The suit has been rightly dismissed. A 
suit under section 95 of the Tenancy Act is not the way in which 
to decide a question of legitimacy. The zemindar denies .the 
existence of the tenancy and this is-fatal to the suit The appeal 


is dismissed with costs”. This decision was passed on the 15th of . 


November, 1909, apparently some two years or more after thee 
death of Jhan. It is also clear that the Commissioner dismissed 
‘the suit on the ground that the tenancy was no longer int” 
existence. Two years and six days after this decision the plaintiff 
comes to the civil court with this suit in which he claimed posses- 
sion of the occupancy holding as against the landlord. The first 
court dismissed the suit on the ground that it was not cognizable by 
the civil court, This decision.thas been set aside in appeal and 
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the suit remanded to the court of first instance by the Additional 
District Judge of Bareilly. , 

The defendant comes here on appeal, and urges that the suit is 
not cognizable by the Civil Court. The suit is very similar in its 
aspects to that of Dori Lal v. Sardar Singh, (1) the only difference 
being that in that suit only a declaration was asked for that the plain- 
ttf was the adopted son. It seems to us quite clear that on the death 
of Jhan, assuming that the plaintiff was his legitimate son, he was 
entitled to the tenure and to continye the cultivation thereof, and if 
the zemindar unlawfully prevented him from going on to the holding, 
the plaintiff as occupancy tenant thereof was illegally dispos- 
sessed, and it was open to him to bring a suit under section 79 of 
the Tenanay Act for possession. In that suit it would have been 
open to the landlord to plead that he was not the occupancy tenant, 
and that he was not the legitimate son, and the matter could have 
been fought out in that suit. Section 95 of the Tenancy Act is 
hardly the section under which to proceed, and the suit brought 
under that sectton was rightly dismissed as the plaintiff was riot in 
possession. Even in the present suit it had to be admitted on behalf 
of the plaintiff that his suit for possession could not liein the civil 
court and it is said that all that he reuquires and asks for isa declara- 
tion that he is the legitimate son of Jhan. We are not prepared 
to say that if the plaintiff kad come to the civi? court for a simple 
declaration that he was the legitimate eson of Jhan, he would not 
have been entitled to the declaration, prdvided that he proved his 
case; but the suit is actually one for possession of an occupancy 
tenure and is brought against the landlord. For two years after 
the dismissal of his suit by the Commissioner he did nothing. A 
suit for possession by a tenant illegally dispossessed has to be 
brought within six months of the dispossession. Such a suit if it 
be now brought by the plaintiff could not succeed.: Therefore to 
grant a declaration that he is the legitimate son of Jhan would be 


ee, of no use to bim now. If could not be followed up gy a suit 


for possession in the Revenue Court. In these circumstances, in our 

opinion, the suit must fail. In so far as it isa suit for possession of 

the holding, it is not cognizable by the civil court, and in so far’as it 

is a suit for a declaration that he is the legitimate son of Jhan, and 

‘as such entitled to the occupancy holding, the Court cannot grant 
(1) [1908] 5 A. L J. R. 514 . 


so 
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such a declaration as it would be of absolutely no value to the plain- 
tiff. He has misconceived his remedy. He ought, in the first in- 
stance, to have sued for possession in the Revenue Court. We 
allow the appeal and setting aside the decision of the lower appel- 





‘late court restore the decree of the court of first instance with 
costs in all courts. 
i Appeal allowed. 
‘DARSHAN DAS oo a OF ’ 
VErSHS 
‘ATMA RAM? 


Code of Criminal Proadure (dct V of 1898), sections 195, 493—“ day piison,” meaning 
+ of—Absolisle stranger Sanclion—Applicant acteated by personal grudge. i 
One U applied for and obtained the sanction to prosecute M on the chage of per- 
jury. U filed a complaint, upon which certain witnesses were examined. Then 4 
applied to the Magistrate asking for permission to continue the prosecution of Æ on 
the giound that U had colluded with Af and was unwilling to go on with the pose- 
uo cation. M also applied the same day stating that U was unyilling to continue the 
** > prosecutioh and opposing 4’s application. -It appeared that -£ was then engaged in a 
civil litigation against AZ and wanted leave to continue the prosecution to hanss A. 
Heid, that it is inexpedient to grant sanction to prosecute under section 195, Code of 
Criminal Procedure, when the person obtaining sanction might use it for the purpose of 
_ harassing his opponent A fortieri, ho permission to continue the prosecution should 
be granted to such a person. Nasir Husain v. Dost Alehammad, I L. R., 26 All, 
` 1; and Moti Ram v. Niadar Mal, A. W. N. 1903, p- 170, referred to. It is doubtful 
whether the words ‘any peradh’ in section 495, Code of Criminal Procedure, include 
àn absolute shanger who hd no connection with the prosecution and whose desire to 
help the prosecution Ts based on a personal grudge only. f E 
_ CRIMINAL REVISION from an order of J. F. Sale Esq., Magis- 
trate First class of Meerut. . i ` 


G. P. Boys, for the applicant. ; . 
_W. Wallach, for the opposite party. 
_ The following judgment was delivered by g . pi 


RAFIR, J.—This is an application in revisign under section, , 


439 of the Code of Criminal Procedure from the order of the Joint 
Magistrate of Meerut apparently made under section 495 of the 
Code of Criminal procedure. The facts which led to the making 
of the order complained of are as “follows:—One Umrao applied 


for and obtained sanction to prosecute the applicant, Mahant 
e. * Cr. Rev No: 14 of 1913! 
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Darshan Dass, on the charge of perjury. The sanction was granted 
to Umrao on February 26, 1912. He filed a complaint on July 20, 


` 1912, and six witnesses were examined in support ofit. On Decem- 


ber 13, 1912, one Atma Ram presented an application to the trying 
Magistrate asking for permission to continue the prosecution of the 
Mahant on the ground that Umrao had colluded with the Mahant. 
The same day Mahant Darshan Das filed a petition stating that 
Umrao was unwilling to continue the prosecution, and that the 
application of Atma Ram be rejeeted. Umrao was absent from 
court on that day. The learned Magistrate wrote the order “file” 
on the application of the Mahant. The application of Atma Ram 
was granted on December 21, 1912. The present application for 
revision is in respect of the latter order. It-is contended on behalf 
of the applicant that though the language of section 495 of the 
Criminal Procedure Code is very wide, yet no permission should 
have been granted to Atma Ram to continue the prosecution, inas- 
much as he is, admittedly, not on good terms with the applicant: 
He is seeking by a civil suit to oust the Mahant from his gaddi and 
is anxious to continue the prosecution against the latter to create 
evidence for the civil suit and to harass him. It is further said 
that no sanction to prosecute the applicant under section 193 would 
have been allowed to Atma Ram for the reason that he (AtmaRam) 


‘would have used the sanction for his private ends, and if he could 


not obtain sanction to prosecute, he wa# not a proper person to be 
permitted to continue the prosecution. f think that the contention 
of the Sppiicant must be allowed. It is dqubtful whether the words 
“any person” in section 495 of the Code would include an absolute 
stranger who had no connection in the remotest degree with the 
prosecution and*whose desire to help the prosecution was based on 
a personal grudge only. It has been held by this Coart-that it is 


inexpedient to grant sanction to prosecute under section 195 when 
= 


the person obtaining sanction might use it for the purpose of harass- 


**ing his opponefit. Nasir Husain v. Dost Mohammad J Mott 


Ram v. Niadar Mal (2), 


- { set aside the order of the learned Magistrate dated, December 
21, 1912, and direct him to dispose of the case according to law. 


E 7 i _ Application allowed. 
(1) [1903] L L. R, 26 All, r. (a) [1903] A. W. Ng 170. 
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Pender and Paii r ia net according te contraci—sale falling (ks ough— Duty te 
retura the gvods—garpenses of returning. 


Plaintiff agreed to supply defendant with stone for building purposes at Karnal. 
The stone was delivered at Karnal but on examination it was found to be unsuitable 
for the purpose for which it was supplied. Defendant sued plaintiff for recovery of 
price and damages, and obtained a decree, Then plaintiff filed the present suit against 
defendant asserting that ft was the latter’s duty to retum the stone to hm. Held, 
that plaintiff had no cause of action and that defendant was not bound to put him- 
self to the expense and trouble of returning the stone, that it was sufficient for defen- 
dant to notify to plaintiff that stone was lying at Karnal at his 1isk, and that it was 
the business of the plantiff to take the stone away if he was so minded. Grisvoldby 
v. Fells, L- R. 10 C. P., 391, followed. 


SECOND APPEAL from a decree of Pandit Girraj Kishore Datt, 
Judge, Small Çause Court, exercising the powers of Subordinate 
Judge at Agra, reversing a decree of Babu Raja Ram, Munsif. 

Suit for recovery of goods. The material facts appear from the 
judgment. è ° 


The court of first instance dismissed the suit but the lower ap- 
pellate court reversedethe decree. 


Defendant appealed. ` 

Sttal Prasad Ghosh, for the appellant. 

Tej Bahadur Sapru, for the respondent: 

The judgment of the Court was delivered by 


CHAMIER, J.—The plaintiff in this case, who is respondent here, 
agreed to gupply the defendant with Stone for bujlding purposes. 
The stone was delivered at Karnal, but on examination it was 
found to be wholly unsuitable to the purposes for which it was 
supplied. The defendant then brought a suit against the plain- 
tiff in the Punjab and obtained a decree for a refund of the price of 
the stone and fo» damages. The plaintiff has now brought this 
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suit asserting that it was the duty of the defendant to return the 
stone to him. The defendant’s plea is that he is not bound to 
put himself to the expense and trouble of returning the stone, and 
that it was the business of the plaintiff to take the stone away if 
he was so minded. The case appears to be covered by a decision 
af the Court of Common Pleas in England in the case of Grim- 
oldby v. Wells (1). We hold that it was not the duty of the defen- 
dant to retum the stone, and that the plaintiff has na cause of 
action against him. It was sufficient for the defendant to notify 
to the plaintiff that the stone was lying at Karnal at his risk. That, 
and more than that, has been done by the defendant in the present 
case: The decision of the lower appellate court cannot be sup- 
ported. We allow this appeal, set aside the decree of the lower 
appellate court and dismiss the plaintiffs suit with costs in all 
courts, i 


Appeal allowed. 
(1) [1873] L..R. 10 C., P. 391. 
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DURGA KUAR Civita 
VEFSUS 5 1913 
MUTRO MAL.AND OTHERS.* February, 205 
Alarch, 12. 


Hinds Law—Alisnation— Right of widow, to transfer right to recover a deb/—No legal — 
necessity—Transfer, whether wid or voidable— Rights of reversieners. oo J. J. 
Thee is nothing in Hindu Law to prevent a Hindu widow from transferring her CHAMIER, J. 
life-estete. A transfer by her of the corpus of the property without legal necessity 
and not for a pious purpose is not void but voidable by the reversioners and mey be 


so declared at their instence. 


Where a Hinde widow, who had inherited mortgagee rights in certain property 
from her husband transferred them toathird person, in a suil by the transferee 
for sale upon that mortgage, Ae/d, (affirming the decision of BANBEBJI, J.), that the 
uansferee acquired all the 1ights, including the right to recover the debt, which the 
widow had, and he could exercise these iights during he: lifetime in respect of the 
mortgage. . 

APPEAL under section 10 bf the Letters Patent from a judg- 
ment of Sir Henry Richards, Kt, K.C., Chief Justice, (differing from 
Banerji, J.), confirming a decree of Babu Banke Behari Lal, Addi- 
tional Subordinate Judge of Aligarh. 


This was a suit for sale on a mortgage, dated the 12th of June 
1879, made by Tara Singh*and Bahadur Singh in favour of one 
Murli Dhar. The iportgagee ‘died shortly after leaving a son, 
Rup Ram, who died leaving Mussammat Parbati, his mother, and 
Musammat Ganga Kuar, his widow, surviving him. The two widows 
transferred the mortgagee rightunder the mortgage of 12th June 
1879 to Musammat Durga Kuar, the plaintiff appellant, in the 
present case. The plaintiff brought this suit for sale on foot of ` 
that mortgage. The defendants 1—6 were prior mortgagees of the æ 
same property under a mortgage of 1872 and they | had purchased 
the propegty in execution of a decree on their mortgage, * 
to which neither the plaintiff nor her transferrors or their prede- 
cessors in interest were parties, in 1890. The defendants, znd party, 
were the mortgagors and their representatives and the defendants, 
3rd party, were the two ladies Ganga Kuar and Parbati the transfer- 
rors, The plaintiff offered to redeem the prior mortgages and in the 
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alternative prayed that the property may be sold subject to their 
mortgage, The defendants, 3rd party, admitted the claim of the 


Dorea Kuvar Plaintiff, and defendants, 2nd party, did not appear. The defendants, 


v. 
MorTro Mar. 


Ist party, contested the claim on these grounds: 1) The transferrors 
being widows of members ofa joint Hindu family, including others 
than thelr husbands, could not transfer the debt and the plaintiff 
dH not get the widow’s estate in the mortgage. (2) The sale to 
the plaintiff was without legal necessity and therefore void and 
as a corollary from this, (3) that it was for the purpose of aaa 
the rights of the reversioners, 

The widows of Murli Dhar and Rup Ram were alive at 
the date of suit, The reversioners were no parties to the suit, 
but another suit was brought by them alleging themselves to be 
Bandhus of Rup Ram and asking for a declaration that the transfer 
by Ganga Kuar to plaintiff was void against them. The plaintiff 
defended that suit on the ground that the widows were competent 
to transfer. 

The Subordinate Judge found that the family was not joint, 
and that Ganga Kuar had a widow’s estate in the property left by 
her husband including the mortgage, but that there was no legal 
necessity for the transfer. He dismissed the suit of the plaintiff, 
Durga Kuar, and decreed that of the reversioners against her on these 
findings and gave them a decree that the plaintiff had acquired 
no rights whatever against them. 3 ZZ 

On appeal to the High Court the'case came*up helore RICHARDS, 
C. J, and BANERJI, J., who delivered the following dissentient 
judgments with the result that the decreeof the court offirst ins- 
tance was confirmed. 


- RICHARDS, c J.—Thħis suit was brought to recover a sum of 
Rs, 70,000, principal and intérest due under a mortgage dated the 


™ rath of June 1879. The mortgage was made in favour of Murli- 


ee dhar by Tara Singh and Bahadur Singh. The principal was Rs, 
"4000. The rate of interest was Re. 1-2-0 per mensem, compound 
interest. The bond in suit is alleged to have been sold to the 
plaintiff on the 21st of May 1909 in consideration of the sum of 
Rs, 7, 500 by Musammat Parbati and Musammat Ganga Kunwar. 
Musammat Parbati was the wife of Murlidhar, and Musammat 
Ganga Kunwar was the wife of Rup Ram, the son of Murlidhar, 


d 
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Both the father and the son were dead prior to the execution of the 

sale-deed. It appears from the plaint itself that the property, 

which it is now sought to bring to sale, had -already been sold 

under a mortgage decree on foot of a prior mortgage, dated the 

19th of February 1872, The decree had been obtained as far back 

as the year 1890. The decree holders had purchased the propesty 

themselves and they have been in actual possession since some 

time between the years 1892 And 1895. The respondents are the 

representatives of these prior mortgagees, The plaintiff claims 

that when the suit was brought on foot of the prior mortgage 

neither Murlidhar nor Rup Ram were made defendants, and that 

accordingly they as assignees of the bond of the 12th of June 1879 

are now entitled to bring the property to sale on terms of paying 

to the respondents the amount, if any, due upon the mortgage of 
the 19th of February 1872. They claim that over a lakh is due on 

foot of the mortgage of the 12th of June 1879 but they relinquish 

the sum of Rs. 76,938-14-0 and sue to realise the balance, that ig 
to say, the sum of Rs. 70, 000. ; 


The suit out of which the connected First appeal No. 174 of 
1910 arises was tried in the lawer court at one and the same time. 


- It was a suit in’ which the plaintiffs in the suit claimed as rever- 


sioners a declaration that the sale dted of the 21st of May 1909 
was void as against then! A number of issues were tried in this 
last mentioned suite The learned Subordinate Judge held that the 
bond in suit became vested in Rup Ram after the death of Murli- 
dhar, and that the plaintiffs Sri Gopal, Hoti Lal and Pearey Lal 
were the reversioners. He found further that the sale of the 21st 
of May 1909 was made without legal necessity 4nd with a view to 
deprive the reversioners of their right. The court accordingly 
gave a decree in favour of the plaintiffs 2-4 declaring that the sale 
was void and ineffectual against them. a = 

The leaméd Subordinate Judge also dismifsed the plaintif% 
claim in the present suit holding that inasmuch as the bond was 
sold without legal necessity and for the purpose of defeating the 
rights of the reversioners, the plaintiffs did not acquire by virtue of 
the sale any title to maintain the suit. 
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The plaintiff Musammat Durga Kunwar has appealed against—, 


tHe decree dismissing her suit and also against the decree in the 
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connected appeal declaring that the sale was void against the 
reversioners. - 


It is difficult to understand why the owners of the bond in suit 
slept on their rights so long. There can I think be no doubt what- 
ever that the purchase of the bond by the plaintiff was a specula- 
tive purchase. It is impossible to know exactly how much of the 
consideration for the sale actually passed, or what was the arrange- 
ment between the vendors and the \endee, I think however that 
we are bound to assume that the plaintiff became the assignee of 
the bond with such rights and title as Musammat Parbati and 
Musammat Ganga Kunwar could under the circumstances give 
her. She is entitled to get a decree if she, can make good her 
claim. Bearing in mind the facts of the case and the date of the 
institution of the connected suit, (I-think there can be little doubt 
that the defendants in the present suit put forward the reversioners 
of Rup Ram to challenge the sale to Musammat Durga Kunwar, 
and that in all probability there was some arrangement between 
them. We can however hardly blame the defendants for using 
any weapon they can to retain the property in the absolute pos- 
session of which they have so long been. It has not been attempt- 
ed to show that the finding of the court below that the sale by 
Musammat Parbati and Musammat Ganga Kumwar was made 
without legal necessity is wrong. In fagt the argument did not 
challenge the decision in the connected éppeal, save to contend 
that the decree actually passed went a little’ too far, in that it 
declared that Musammat Durga Kunwar acquired no right to the 
aforesaid bond. It was urged that she had acquired some title. 
She had acquired, title as against her vendors, This, it seems to 
me under the circumstances of the present case, is purely a 
matter of form, j l 


The argument put forward on behalf of the plaintiff appellant is 
as, follows :—The widow represented the estate, She undogbtedly 
might have sued upon the bond and recovered the amount due 
therein without being liable to account to any one. Therefore the 
plaintiff as her assignee has the same right that she had and she 
can sue upon the bond. Further more the sale by a Hindu widow 
is voidable, not void, and that therefore it cannot be questioned by 


' the defendants in this suit. These were the points “argued. It 


í 
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seems to me that it by no means follows that because a Hindu 
widow can sue on foot of a bond and give a good discharge to the 
mortgagor that her assignee has the same right. A Hindu widow 
can sue upon a bond and collect the debts due to the estate be- 
cause she is an heir and represents the estate, in other words, by 
virtue of the fact that she is a Hindu widow and in possession ag 
such. Nothing I think can be more clearly established than the 
proposition that a Hiudu widow gAnnot alienate the property except 
for certain special purposes or legal necessity (See the Collector of 
Masulipatain v, Cavaly Venkata Narain apah(*). 


It has no doubt been held that the reversioners cannot question 
the sale during the life of the widow save to the extent of getting 
a declaration that the sale is not to be binding on them and it is 
argued that the sale is voidable only and not void; the case of Bzyoy 
Gopal Mukerji v. Kishna Maheshi Debi (7) is relied upon. That 
was a case in which the reversioners sued to recover possession of cer- 
tain property in respect of which a Hindu widow had made a lease 
and the question was whether or not the suit was barred by limita- 
tion. It was there held that a Hindu widow could alienate subject to 
certain conditions being complied with, and that therefore the aliena- 
tion was not absolutely void but was voidable at the election of the 
reversionary heir who might, if he thoughé fit, affirm it or treat it as 
a nullity. The Court was there dealing with the partial alienation 
made by the widow ze a lease which her successors might or might 
“not adopt if they found it was made without authority. It seems 
to me however that the question whether or not an alienation by a 
Hindu widow is void or voidable is immaterial in the present appeal. 
It has not been suggested that there is any distination as to the 
class of property which a Hindu widow is restrained from alienating. 
She has no more right to assign that part of the estate which 
consists of mortgagee rights than she has to assign the immoveable 


property strictly so-called. In either ¢ case she or hes assignee must , 


show that circumstances existed which ‘made the alienation a valid 
alienation. ` - 


In the present case the sale by the widow has been successfully 


challenged unless we set aside the decree in the connected case. 


It is said however that this is a question between the reversioners 
(1) [1861] S*BL. I. A. 529, atl p. 551. (2) [1907] L L. R., 34 Cal, 329. 


Richards, C.J. 
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on the one side and the widow on the other, and that third parties 
are not entitled to raise the question of the validity or invalidity of 
the sale. I do not think that this proposition is sound. Suppose 
that a Hindu widow glienated mortgagee rights in a case in which 
it had to be-admitted that she was not justified in making the 
ealienation according to the Hindu law. Suppose that her assignee 
sued on the bond ahd recovered the full amount, from the mort- 
gagor. Suppose further that aft&gvards the reversioners obtained 
a declaration that the sale was void as against them. Would not - 
the mortgagor in such a case in a suit by the reversioners after the 
death of the widow be obliged to pay the mortgage debt a second 
timé, save perhaps to the extent of the interest which had accrued 
during the life time of the widow? Could not the reversioners say 
“the widow is now dead and as against us the sale is a complete nul- 
lity”? It seems to me that it could be argued with irresistible force 
that the assignee of the widow could not give a good discharge for 


_ the mortgage debt until after it was established that the sale was a 


sale which a Hindu widow was entitled to make for legal necessity 
or for a pious purpose. It seems to me that where it is or may be 
necessary for the protection of a third party to question the validity 
of an alienation by a Hindu widow, such third party is undoub- 
tedly entitled to do so [See Hasari v. Lallo (1)j° 


I do notthink that an unauthorised gale by a Hindu widow can 
clothe her assignee with the Hindu widow’s sight to represent the 
estate and collect the debts. It is possible that under certain cir- 
cumstances it might be shown that the widow was driven to sell 
the mortgagee I rights as for example if she had no means to institute 
a suit to recover the amount. In such a case however I think the 
transaction would be justified on the ground of necessity or perhaps 
on the ground that under the special circumstances of the case it 
was the only possible way of realizing the debt due to the estate. 
In such a case I think the Court, to be consistent, shoul hold that 
the whole estate had passed to the transferree and that the rever- 
sioners were absolutely bound by the transfer made by the widow, 


I would dismiss the appeal. 
BANERJI, J.—The question in this appeal which arises out ofa 


suit for sale upon a mortgage, is whether an assignee of the 
(1) 7 O. C. 181 n 
6 
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mortgage from a Hindu widow, on whom the mortgagee rights 
devolved by right of inheritance, is entitled to maintain the suit, if 
the assignment was not made for legal necessity. The facts are 
these :—Tara Singh and Bahadur Singh executed the mortgage 
in question in 1879 in favour of Murli Dhar. Upon the death of 
_ Murli Dhar the mortgage devolved on his son Rup Ram, whose 
widow Musammat Ganga, jointly with Musammat Parbati, the 
widow of Murli Dhar, transferred the mortgage to the plaintiff on 
. the 21st of May 1909. As Musgfamat Parbati had no right to the 
mortgage the transfer by her is of no consequence and the transfer 
must be deemed to be a transfer by Musammat Ganga, who alone 
was entitled to the mortgagee rights. It has been found by the 
court below that the transfer was without legal necessity and’ this 
finding has not been challenged before us. It is by virtue of this 
transfer that, the plaintiff is seeking to enforce the mortgage. 

The defendants to the suit are the representatives of the mortga- 
gors and certain purchasers of the mortgaged property in execution 
of a decree upon an earlier mortgage of 1872. «The suit was 
contested by these transferees ‘alone and they contended that the 
plaintiff had no right to sue. Murli Dhar, the person in whose 
favour the mortgage in suit was executed, was not made a party to 
the suit under the earlier mortgage and therefore he or his repre- 
sentative in interest has still the right as subsequent mortgagee to 
redeem that mortgage and then to sell under the mortgage in his 
favour. This is what the plaintiff seeks to do in this case, 

The court below has dismissed the suit apparently under the 
impression that the transfer of the mortgage of 1876 made by 
Musammat Ganga being without legal necessity is absolutely void 
and that therefore the plaintiff is not entitled to maintain the suit, 
This view is clearly erroneous, An alienation by a Hindu widow 
without justifying necessity does not render the alienation absolute- 
ly void but it is voidable only. In any case it will hold good 


during the lifetime of the widow. This has been, so repeatedly 


held by ttir Lordships of the Privy Council that it is unnecessary 
to cite authorities, I may however refer to the recent case of Bejoy 
Gopal Mukerji v. Krishna Maheshi Debit). 
The mortgage which is sought to be enforced in this suit secures 
a principal sum of Rs. 4000. The plaintif has purchased it for 
2 (1) [1907] I. L R., 34 Cal, 329. 
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Civil. Rs. 7,500. It has been found in the connected suit brought by the 


1913. reversioners that she paid full consideration and that the sale isa 
Doros Kuan Teal transaction. On this point there is no controversy in this 
appeal. The amount’ claimed by the plaintiff is Rs, 70,000. Ap- 
parently she is a speculator but that circumstance should not 
induce us to overlook the real question involved in the case. If 
© She has a legal right to maintain the suit that right must be 

enforced. The decision of the in my opinion, depends on 

the nature of the estate held oN Hida widow and her powers” 
of alienation in respect of it. 

The nature_of a Hindu widow’s estate was thus stated by their 
Lordships of the Privy Council in Moai Ram Kolita v. Keri Koli- 
tani!) “According to the Hindu law a widow who succeeds to 

—the estate of her husband in default of male issue ® * does not 
take a mere life estate in the property. The whole estate is for 
the time vested in her absolutely for some purposes, though in 
some respects for only a qualified interest. Her estate is an 
anomalous one. Mr. Mayne describes it in the following terms :— 

“ Her (the widow’s, absolute right fo the fullest benefit of her life 

interest appears long to have been recognized * © A woman is 

in ho sense a trustee for those whp may come -after her. She is 
not bound to save the income. She is not bound to invest the 
principal. If she chooses ‘to invest it, she is not bound to prefer 
one form of investment to another fofm as being more likely to 
protect the interests of the reversionér. She is forbidden to 
commit waste or endanger the property, in her possession, but 
short of that, she may spend the income and manage the principal 

as she thinks proper”. (7th Edition p. 840). She has no power 
absolutely to alfenate the estate or a part of it, whether moveable 
or immoveable, except for certain purposes but if she alienates it 
the transfer is, in every case valid during her lifetinfe and will have 
= full effect and operation till her death. The only distinction between 
œ an alienation fer a legal negessity and any other alienatign is that 
the former endures after her death and is binding on the reversioners, 
whereas in the case of the latter it has full force and effect til] her death 
but may be avoided by the reversionary heirs of her husband after 
her death. From the operation of the above rule no class of pro- 
perty is exempt and it applies as much to mortgagee rights as to 

' (1) [1879] L L. R, 5 Cal, 776 ; 


v. 
MutTro MaL 


Banerji, J. 
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any other rights. Therefore when a Hindu widow sells the mortgagee 
rights which she inherited from her husband, but the sale was with- 
out legal necessity, the transferee, in my opinion, acquires all the 
rights which the widow had and could exercise during her life time 
in respect of the mortgage. Such a transfer is not-absolutely void 
and I do not know of any authority which declares it to be so. 
There can be no doubt that the widow herself could bring a suit t® 
enforce the mortgage. It is equglly clear that she could give a full 
discharge to the mortgagor. she received the mortgage money 
from the mortgagor and gave him a discharge it would not lie in 
the reversioner to claim that money over again from the mortgagor. 
Her powers are not, as pointed out by Mr. Mayne, less than those 
of the manager of a family property. That a manager can givea 
complete discharge to the mortgagor is beyond controversy and 
doubt. Therefore, a Hindu widow also may do so. If she transfers 
her rights under the mortgage the transferee is, in my opinion, 
entitled to give a discharge to the mortgagor. Ifthe mortgagor 
has obtained a discharge from the transferee he would not, any more 
than in the case of a discharge by the widow, be liable to the rever- 
sioner for the mortgage debt. The only right of the reversioner will 
be, as it seems to me, to prevent the widow, in the case of the 
widow, from wasting the corpus of the mortgagee-estate, če., the 
amount of the moftgage debt inherited by her, and in the case of 
the transferee, to claim the amount of the mortgage due at the date 
of the death of the lagt måle owner of the mortgagee rights. This 


point, however, I am not, called upon to decide in this case as the: 


reversioners are not parties to itand the contingency to which I 
have referred has not yet arisen. But I fail to see that there is any 
bar to the right of the transferee from the widowsto enforce the 
mortgage. As the widow was entitled to do so, her transferee is, in 
my opinion, equally entitled. The fransferees of the mortgaged 
property are in this respect in no better position than the mort- 


gagor. Any other view is likely to gause hardship and in some. æ 


cases would result in injury to the rights of the reversioners, 

Suppose the widow has not the means to defray the costs of bring- 

ing a suit to enforce the mortgage. If she cannot transfer it so as 

to’ give the transferee a right to sue upon the mortgage a claim for 

sale may become time-barred and the mortgagee rights may be- 

come extinct,’ This will be to the prejudice of the reversioners, 
41 R 
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Again, if the widow has made an assignment of the mortgage she 
has no longer any right to sue on it. And if we hold that the trans- 
feree cannot sue, no suit can be brought upon the mortgage. The 
reversioner has no right to bring such a suit in the widow’s lifetime. 
The result will be that no one would be able to enforce the mort-’ 
gage and if the widow lives for more than twelve years after the mort- 
gage has become due the mortgage will become incapable of en- 
forcement. For these reasons I amof opinion that the plaintiff is en- 
titled to maintain the suit and I arf unable to agree with the ded- 
sion of the court below on this point. 


The plaintiff is, of course, not entitled to sell the mortgaged pro- 
perty, unless she redeems the prior mortgage under which the de- 
fendants, first party, purchased it, or she may do so subject to the 
prior mortgage. There are other questions involved in. the suit 
which the court below has not decided. I would, therefore, allow the 
appeal and remand the case to that court for trial on the merits, 


The plaintiff appealed under section 10 of the Letters Patent. 


Motilal Nehru, (Gulsari Lal with him), for the appellant. 

A Hindu widow could give a valid discharge to the creditors 
of her husband, The appellant stood in the shoes of the widow and . 
could represent her. ° 

In dismissing her claim the court was protecting not the rever- 
sioner but the debtors, because any future suit on the mortgage 
would be time-barred now. No question*of legal necessity arose in 
the case, because for her life a widow could fransfer all her rights, 
Whatever may be the nature of the property the rights of the 
widows were the same. 


` The rights ef reversioners could only arise when the mortgage 
money came into the lands of the widows or their transferees. 
There was no question about it yet, The plaintiff might never 
redeem or the sum payable to the prior mortgagees may work out 


„to a figure whioh the plaintiff might not be able to pay. esin the 


reversioners were only entitled to the sum due on the mortgage 
on the death of Rup Ram. Whatever interest has accrued since 
then it is the property of the widow and through her of her trans- 
feree. A reversioner had no vested interest and was not entitled to 


` a personal decree. The widow was not a trustee for the reversioners, 


nor has a case of waste been made out, ; 7 
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Hurrydoss Dutt v. Sreemutiy Uppoernak Dessee [1856] 6. M. I. A. 433 CNL’ 
Golap Chander Shastri’s Hindu Law p. 426, summed up the law digig ; 
as to the estate enjoyed by a Hindu widow. Doxga Kuan 


Bijoy Gopal Mukerji v. Krishna Makisi Debs [1907] I. L. R. 34 Cal. 329, 333 MuTRO MAL 
Modhu-Stedan Singh v. Rooke [1898] I. L. R. 25 Cal. 1. 5 
Govind Prasad, (Nawab Mohammad Abdul Majid with hint), 
for the respondents. i 
There was no dispute so d as the rights ofa Hindu widow 
were concerned but certain restrictions had been placed on those 
rights. She could sue on a mortgage and the reversioners could 
restrain her from waste, but here she had transferred her rights 
without any necessity: The question would be as to the position 
of the assignee. If the plaintiff got a decree and the property was 
sold either the decree-holder or a third party would purchase the 
property. Before the sale the prior mortgage would have to be 
redeemed. If the purchase was made by a third party thé 
question would remain could the reversioners proceed against the 
purchaser? The widow could not transfer the corpus. Again what 
exactly would be the corpus? Interest had gone on accumulating 
and was an accretion to the estate. 
Mayne, p. 628, 6th edition. ; 
Could a person holdigg under an assignment from another 
with a limited interest bing a suit upon the mortgage. It would 
mean a transfer of” the corpus. The sale would not bind the 


reversioners. 


Motilal Nehru, not heard in reply. 
The judgment of the Court was delivered by ° 


TUDBALL, J.—The facts of this*case as found by the court 
below and which are not now contested before us are briefly as = 


` Tudball, J. 


follows y . e e 
Rup Ram, a separated Hindu, died leaving a widow, Musammat 

- Ganga Kunwar, and'`a mother, Musammat Parbati. One part of 

his estate was a debt secured by asimple mortgage OVEL certain 

property.. The widow and mother without legal necessity trans- 

ferred this by deed of sale in favour of the present plaintiff appel- 

Jant who has brought this suit for sale, impleading as defendants, 
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(1) the mortgagors or their representatives, 

(2) the transferors of the bond, and 

(3) certain prior mortgagees who had sued upon their bond 
without impleading the puisne fmortgagee and having obtained 
a decree for sale had in execution thereof purchased the property 
and obtained possession. 


The mortgagors did not defend the suit. Phe vendors’ admitted 
the claim, The prior mortgagées dgntested it and the one defence, 
with which we are concerned in this appeal, was that the plaintiff 
had no right to sue as the sale was without legal necessity, and the 
widow could not transfer her right to sue. 


During the pendency of this suit certain reversioners brought 
another suit against the two ladies and their vendee asking fora 
declaration that the sale in favour of the latter was null and void 


_as against them, and that under it the vendee acquired no right to 


the bond. They claimed that their maternal grand-father Puran 
Mal and Rup Ram had been joint, and that on the death of the 
latter, Puran Mal became the sole owner of the joint family pro- 
perty, and on his death their mother, whom they also impleaded, 
became entitled to a life interest. 


The two suits were heard together, and the court held, that 
Rup Ram was separate from Puran Mal and Was the last male 
owner, but that the plaintiffs, in the secend suit, were the next re- 
versioners as being Bandhus, that the tfansfgr was without legal 
necessity, and that the transferee acquired no right under the sale- 
deed. It accordingly decreed the suit of the reversioners in soto 
and dismissed that of the transferee, Musammat Durga. . 


The latter Appealed.in both suits, and the appeals coming be- 
fore a Bench of this Court, the Judges who constituted that Bench, 


= differed ‘on the question of law which arises for decision in the 


case. The learned Chief Justice agreed with the court below. Mr. 


° Justice Banerji*held that the widow at least transferred to'the - 


appellant her interest as a Hindu widow, and she being still alive 
the transferee was entitled to sue and recover the debt, and that 
the reversioners were only entitled to a declaration in their suit 
that the transfer, as against them, was null and void. 


The present appeal’ has been preferred undey the Letters 
Patent. In our view the’ decision of Mr. Justice Banerji is correct: 


‘a AL 
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In the circumstances the. suit of the reversioners. is, from'the 
point of view of their interests, suicidal. If the assignee can not-sue 


to recover the debt, the bar of limitation will prevent both the widow 


and the feversioners, who succeed her, from recovering the money. 
Their suit has, therefore, been brought really i in the interests of the 
prior mortgagees. |. .- : ; 

It is not denied that the estate TA Hindu sidr is more ene a 
mere life interest. She is an o whose powers of alienation are 
restricted, Vide Bijoy Gopal M itv. Krishna Mahtshs Debi-.(). 

‘In certain ¢ircumstances she can represent the estate and her acts 
will bind the reversioners. . 

She is entitled to enjoy and spend the‘whole income of the estate, 
though she can be restrained from wasting and destroying the cor- 
pus, and there is nothing in law to prevent her from transferring her 


so-called life interest. A transfer by her of the corpus ofthe estate — 


without legal necessity, and not for a:pious purpose, is not void but 
is voidable by the reversioners and may be so declared at their-ins- 
tance. Itcannot be denied that if she transferred immoveable property 
in this mariner her transferee would be entitled to hold and possess it 
during her life-time and to recover possession of it by suit as against 
a third party who was wrongfully in possession ; #«., ifthe mortgage 
in the present instance had been usufructuary, her transferee would 
clearly have been entitled to sue for possession provided there was 
no bar of limitation. ý 


In the present ca% the widow is entitled -to spend all income 
accruing on the the debt after the death of Rup Ram and her trans- 
feree is “at /eas?” entitled to recover this amount and to appropriate 
it to her own use. It is impossible to hold, thereforg, that the latter 
has no power tosue. It may be that if the reversioners intervened 
in the suit of the assignee, the Court might pass such a decree as 
would”protect their interests and the corpus of the estate, but in the 
present case, though they are fully aware of ‘he suit, they have not 
intervendi to protect their own interesfs; on the contrary they have 
preferred the suicidal course of attempting to destroy the corpus by 
preventing the recovery of the debt. 


We agree with BANERJI, J., that the transferee ae all the 
rights which the widow had, and could exercise, during her life-time 
A (1) {1907] I. L. R, 34 Cal, 329. 
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in respect of the mortgage, one of those being the right to recover 
the debt. It is pleaded thaf if the mortgagors pay the debt they will 
be open to another suit by the reversioners on the death of the widow 
and may have to pay a second time. The widow is a party to the 
suit and the estate is duly represented and we do not think that there 
isany force in the argument. Itis urged that the sale for Rs. 7,500 
In the present case of a debt amounting to over one lakh is, on the 
face of it, a wasting of the corpusyy the widow. We can express no 
opinion on this at this stage, nor are We called upon todo so. The value 
of the property mortgaged and the amount of the prior burden are 
two other material factors which would have to be considered in this 
connection. But the point does not arise for our decision. 


We, therefore, allow this appeal and set Aside the decrees both of 
this Court and the Additional Subordinate Judge, and remand the 
suit to the latter court for decision on the merits, The appellant will 
have her costs in this Court in any event. 
S. M. 


Appeal allowed. 
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SARFARAZ KHAN AND OTHERS 


UErsus : 
KING EMPEROR. * d 
Code af Criminal Dsocedtre (Act V of 1998) sections 190, 200, 205—Police report, 
action under—Knowledge based bn conplaint—Duty of Magistrate. 

A ‘police report’ mentioned in sec. 190 (b) of the Code of Criminal Procedure is 
not limited to a report mentioned in sec. 170 of the Code and the preceding sections. 
Where on information received by post a Magistrate sent the case to the police for 
enquiry and report and on the report thus received took cognizance of the case 
Aeld, that ıt must be prequmed that the action taken by him was based on the police 
report. The object of the Code is that before proceedings are taken against an 
accused person, such as would bring him toa court of justice, -a Magistrate must 
have before him knowledge based either upon a complaint or upon police report. 
In case where the Magistrate chooses to take action without such independent report 
he is bound to inform the accused that he is entitled to be tried by some court other 
than his own. é 
CRIMINAL REVISION from ån order of Babu Kunwar Sen, Addi- 

tional Sessions Judge of Moradabad. 


` C. Dillon and Jbn Akhmad, for the applicants. 
The following Judgment was delivered by 


KNOX, J.—This {s an application in revision alleging that the 
first court did not act under section 200 of the Code of Criminal 
“Procedure inasmuch £s no complainant was examined under that 
section, and if it acted under section 190 clause (c) then the trial of 
the petitioners was bad in law, in that the court failed to observe the 
procedure laid down by section 191 of the Code. a 

It appears that in the present case the Magistrate, who tried the 
accused, received a paper by post to the effect that an offence had 
been committed by certain chaukidars. The Magistrate, then and 


Knox, J. 


e 
Penn ae 


there, sent the paper to the police for enquiry. The sesult of the en-| e 


quiry a to have first gone to the Superintendent of police 
who suggested the prosecution of the accused and sent the report 
to the Magistrate. The Magistrate then took action, presumably 
under section 204 of the Code of Criminal Procedure. The con- 


tention is that the Magistrate, when he sent the papers to the police 
è 7 * Cr Riv; No, 188 of 1913. 


CRIMINAL, 
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for enquiry, took cognizance and acted upon section 198 clause (c). 
Had he done so, there is no doubt that before taking evidence in 
the case he should, under section 191, have informed the accused 
that he was entitled to have the case tried by another court. It is 
quite conceivable that upon the police report reaching him the 
Magistrate might have refused to take action, or in other words dec- 
lined to take congnizance of the offence. I see no reason nor any 
authority for limiting the “police port” to the report mentioned in 
section 170 and the preceding section of the Code. Indeed section 
155 shows that police officers are empowered to investigate a non- 
congnizable case provided they act under the orders of a Magistrate 
havipg power to try such a case, and as a natural consequence they 
can send in a report in such a case under section 173. The pre- 
sumption is that in this case the action taken by the Magistrate was 
based upon the police report. It is true that in the judgment the 
Magistrate does speak of an investigation under section 202. But 
section 202 has reference only to cases of which cognizance is taken 
upon a complaint and after the examination ofa complainant. The 
object of the Code appears to be that before proceedings are taken 
against an accused person, such as would bring him to a court of- 
justice, a Magistrate must have before him knowledge, independent 
of his own knowledge, based either upon a complaint pr upon a 
police report. If he chooses to take action without such independent 
report he is bound to inform an accuséd that he is entitled to have 
the case tried by some court other than the court of such Magis- 
trate. I reject the application. 

l Application rejected 
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TULSA BAI Cii 
VETSUS 1913 
BHAGWAT PRASAD AND OTHERS* è Pabrmary, 37. 


Limitation Act (LX of 1908) Articles 127, 4i, ig2—Hindu Law—Sutt by daughter for GRIFFIN, J. 
possession of father’s este after death of her mother. Citawren. J. 
Where in a suit by a daughter of a separated Hindu for possession Pusey after 
-the death of her mother it was pleaded that the defendants were members of a joint 
family with the father of the plaintiff and were all jointly in possession of che property, 
and it was found that the father of the plaintiffs was separate from the defendant : 
held that the article of the first schedule of the Limitation Act applicable tô the suit 
was article 141 and not 127 or 142, as according to the now accepted view of article 
141 it did not gnify what persons were in possession between the death of the last 
male owner and the death of the widow. 
- SECOND APPEAL from a decree of Saiyed Muhammad Ali 
District Judge of Banda, confirming a decree of Lala Achal Behari 


Subordinate Judge. 


The plaintiff was the daughter of one Manak Dubey who, she 
alleged, died as a separated Hindu in 1884 and to whom she had 
succeeded after the death of htr mother about three years before 
the suit. She sued the defendants as,they had in 1907 że. (about 
three years before the dateof the suit) unlawfully taken possession 
of the property. The defendants pleaded that Manak Dubey 
who -was a cousin® of theirs was a member of a joint Hindu 
family with them and ‘their ancestors and they were all owners 
of the property jointly and were in joint possession thereof, 
that the names of his widows were only entered in the revenue 
papers for their consolation but they were never in possession 
thereof and that the defendants had for more than twelve years 
been in adverse proprietory possession of the property. The <m" 
plaintifs answer was that time began to run ggainst her from | 
the defn of her mother and article 141 was applicable. Thè 
Court of first instance held that article 127 applied and the suit 
was barred by limitation and dismissed it and that decision was 
affirmed by the lower appellate court which held that article 124 
applied to the case. 
Plaintiff appealed. 
. *S. A. No. 687 of 1912. 
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Sunder Lal, Lalit Mohan Banerji and Girdhari Lal Agarwala, 
for the appellant. 

D. E. O'Conor and Benode Behari, for the respondent. 

The judgment of the Court was delivered by 

CHAMIER, J.—This was a suit for possession of property which, 
aécording to the plaintiff, belonged to his father Manik Chand. It 
appears that Manik Chand died in 884, being at that time recorded 
as the sole owner of the property in'suit. He left two widows, and 
mutation of names was effected in their favour. The survivor of 
the two widows, Musammat Dharmi died in 1908, and the present 
suit was instituted in 1910. The first court held that the suit was 
barred by limitation under article 127 of schedule I to the Limi- 
tation Act. It is difficult to see how that article can be applied to 
the present case. On appeal the District Judge held that the suit 
was barred by limitation under article 142. He repelled the con- 
tention that the suit was govérned by article 127 of schedule 1. 


, In the course of his judgment the learned Judge says :—“ I find 


there is no evidence worthy of the name to prove that Manik 
Chand or his widow was ever in possession or that Manik Chand's 
possession continued until his death.” It seems to us that the 
District Judge overlooked the pleadings. The „Plaintiff alleged 
that Manik Chand was separate owner of half the property. The 
defendants pleaded that they, along wfth Manik Chand, were in 
possession of the property. It has never been the case of the 
defendants that Manik Chand lost possession. All that they 
attempted to prove was that they and Manik Chand, were joint in 
estate and that they held possession along with Manik Chand. In 
these circumstanees we myst hold that the relevant article is No. 
141. According to the now accepted view of article 141, it does 


n not signify what persons were in possession between the death of 


Manik Chand and the death of the surviving widow Musammat 

Qharmi. Time began to run against the plaintiff from death 
of Musammat Dharmi As the other points in the case have not 
been decided, we allow the appeal ; set aside the decree of the lower 
appellate court, and remand the case to that court to be disposed 
of according to law. 


Appeal allowed—Cause remanded, 
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EAST INDIAN RAILWAY CO. 
i VETSHS n 
SHEO RATAN DAS AND ANOTHER* $ EEs 
Rasthways Ad (1X of 1890), sections 55 enhys—ietention of goods when nothing dtie—LPoe- ey 
sition of Company —Liability for wrongful detention—Tort-feasor. Barna, J. 
A Railway Company is not justified in detaining the goods of the plaintiff where 
there is no amount payable by the latter to them. Where therefore a railway 
Company claiming a certain amount 2s under-charged on a parcel which had already 
- been made over to the plaintiff detained a second parcel and it was found that no- 
thing was actually due :'held that the detention was illegal, and in respect thereof 
the position of the Company was that of a tort-feasor. 
Where a Railway Company exercises the powers given to it by section 55 of the 
Railways Act illegally of wrongfully it is liable for illegal and wrongful detention 
and is not protected by section 72 of the Railways Act or 161 of the Contract Act. 
` CIVIL REVISION from an order of Maulvi Muhammad Serajud- 
din Judge Small Cause Court of Cawnpore, 
A consignment of goods was addressed to the plaintiffs from 
‘Howrah and arrived for them at Cawnpore on the 18th September. 
The goods were delivered to the plaintiffs on the 19th. After deli- 
very but before they were actually removed they were weighed and 
it was found that the weight in the Railway receipt was less than 
the actual weight of goeds.” The Company demanded the balance of 
freight but it was not paid and the goods were removed. Some- 
time after, another consignment arrived for the plaintiffs and it was 
detained by the Railway Company (acting under section 55 of. the 
Railways Act) for the under-charge made on the pr€vious consign- 
ment. The subsequent consignment was also re-weighed but it was 
found that the weight entered in the receipt was more than the actual ae 
weight. The plaintiffs at first refused to pay the balance of freight on 
the previoys consignment but he subsequently paid it under protest. - * 
It was find by the court below that the second consignment was: 
detained by the company from the 24th.of September to the 15th 
of November pending payment by the plaintif. The plaintiffs 
brought the stit for the recovery of the amount they paid under pro- 
test and for damages for detention of goods owing to fall in their 
i ° ” @Cav. Rev. 1 of 1913- 
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price, and interest on the value of goods. The Judge of the court 
of Small Causes found that there was no reliable evidence that 
the weight of the first consignment as given inthe receipt was less 
than the actual weight and he decreed the claim in full. 
‘Defendant came up in revision. 

* Ladlt Prasad Zutshs, for the applicants. 

_ The lower court had gone \against the weight of evidence. 
Under section 161 of the Contraet Act the company was liable 


only for the loss, destruction or deterioration of the goods, and 


not for anything else. Section 72 of the Railways Act limited the 


- responsibility of a Railway Co. to loss, destruction or deterioration 


of the goods, and the chapter containing that section was headed 
‘The responsibility of the Railway Company’. 

The company cannot be sued for damages. Only the yalue of 
goods can be claimed and these were returned intact. There is 
no section in the Railways Act which gives a remedy for goods 
wrongfully detained—apart from section 72—and the question is if 
it exhausts the liability ofthe Company. I submit it does. Hre- 
vious to the passing of the Act there was a conflict between the 


Calcutta and Bombay courts i 
Che gemu! and others. The Commissionsss for the Th rovemant of the Pori s , 
Calcutta [18915 L L. R, 18 Cal #27. 
It was to remedy that, that the new Act was passed, revising 


the old law completely. ~ ° 

Under section 73 of the Contract Act the plaintiff ought to 
have adopted means for removing the inconvenience caused to 
him. Section 160 laid down the ordinary duties of a bailor. ae 


Satish Chakider Banerji, for the respondents, 


Section 72 of the Railways Act had no application. This was 
a case of wrongful detention of goods after their duty as carriers 
had come to gn end. It had nothing to do with their liability as 
* carriers. A bailee may make delay in delivering the g but that 
is different from detaining the goods. So far as section 73 of the 
Contract Act went, it only provided for means for removing the in- 
convenience in cases of breaches of contract. It had no application 
to cases of tort. The Company did not refuse delivery owing to 
any defect in plaintiffs’ title but as of right under segtion 55 of the 
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Railways Act. It was a case of tort subsequent to the performance 
of the contract. 

Ladli Prasad Zutshi, in reply. 

Whatever the company did they did as bailees, What they 
supposed to be the ‘basis of their right did not make any difference 
in the law which governed the relation of the parties. 

The following judgment was delivered by ` 

BANERI, J.—The facts of fhis case are these :—Some goods 
were consigned to the plaintiffs at Howrah to be delivered at 
Cawnpore, They arrived at Cawnpore on the 18th of September 
1911. On the plea that the weight of the goods as specified in the 
receipt granted by the office at Howrah was shorter than the actual 
weight of the goods, the East Indian Railway demanded from the 
plaintiffs a further sum of Rs 8-10-0 which the plaintiffs refused to 
pay. The goods, however, were delivered to the plaintiffs’ agent 

and were taken away. Subsequently another consignment of goods 
addressed to the plaintiffs was received at Cawppore. On this 
consignment the fare charged wá in excess of what was properly 
due. The railway authorities detained these goods under the power 
vested in them by section 55 of the Railways Act, 1890, That 
section provides that if a perŝon fails to pay on demand made by 
or on behalt of a railway administration any rate, terminal or other 
charge due from him in respect of any goods, the railway administra- 
tion may, if the goods haye been removed from the railway, detain 
any other goods of stich person then being in or thereafter coming 
into its possession. In exercise of this power the railway company 
detained the second consignment of goods for a period of nearly 
two months. The plaintiffs thereupon paid the amount demanded 
from them on account of the previous consignment under protest 
and removed the detained goods, and then instituted the suit out of 
which this application arises for recovery of Rs 8-10-0 which they 
had ave under protest, Rs. 5-2-0 the excess charge made on the 


nsignment, Rs, 78-12-0 for loss occasioned by fall in the” 


eer during the period of detention of the goods and Rs 13-0-0 
as interest on the value of the goods detained. The railway company 
admitted their liability for Rs 5-2-0 but disputed the remainder of 
the claim. The court below was of opinion that the weight of the 
goods received at Cawnpore on the 18th of September 1911 was 
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7 v 
not greater than that specified in the receipt granted by the servants 
of the Company at Howrah. This finding of the court below must 


tasr Inpran Pe accepted in revision. There was evidence to the effect that part 
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of the goods was weighed at Cawnpore and was not found to be of 
greater weight than that mentioned in the receipt. The court was 
competent to act on this evidence and on the basis of it, to come to 
a finding on the question of shert weight. If, as has been found by 
the court below, the weight charfed for was not short, there was no 
amount payable by the plaintiffs and there was therefore no justifi- 
cation for the detention oftheir goods. The detention was consequent- 
ly illegal and in respect thereof the position of the railway com- 
pany was that of tort-feasor. It is contended that under section 
72 ofthe Railways act the responsibility of, the railway company 
was that of a bailee under section 161 of the Contract Act and that 
consequently the company was not liable in damages in respect of 
the wrongful detention to which I have referred above. I am un- 
able to accede to this contention. Chapter VII of the Railways 
Act, in which,section 72 appears relates to the responsibility 
of the railway administration as carriers and section 72 refers 
to the responsibility of a railway administration for loss, destruc- 
tion or deterioration of animals or goods delivered to it for 
being carried by railway. This case is not one of loss, destruction 
or deterioration of goods by the railway company as carriers. The 
goods were carried by the railway to Caavnpore, It is the wrongful 
detention of the goods at Cawnpore which forms the gist of the 
present claim. An ordinary bailee would not be entitled to detain 
the goods bailed for recovery of money due to him from the bailor 
on some other account, but a railway administration has by section 
55 the power to detain the goods. Where this power is exercised 
illegally or wrongfully, the railway company is liable for the illegal or 
wrongful detention and it carfhot claim exemption from liability 
any more than any other person who wrongfully detains another 
man’s goods. The claim was, in my opinion, sustainable and the 
railway company was not protected by section 72 of the Railways 
Act or section 161 of the Contract Act. ‘ 


It was next urged that the plaintiffs might have adopted means 
which existed for removing the goods and are therefore not entitled 
to the damages claimed by them. Explanation 3 to section 73 of 
the Contract Act is reliedon. It is contended that fhe plaintiffs 
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might on an earlier date have paid the amount demanded from 
them under protest and removed the goods. As to this I may point 
out that section 73 relates to breaches of contracts and this is a case 
of tort, Furthermore, the plaintiffs were not bound to pay the 
amount improperly demanded from them under protest or otherwise. 
The defendants had no justification for detaining the goods and aré 
liable to pay such damages as weg sustained by the plaintiffs by 
reason of this detention. It was alleged that there was a fall in the 
market and it was therefore claimed that the defendants were liable 
to pay the difference between the price which prevailed on the date 
of arrival of the goods and that which prevailed on the date of 
delivery. This amount of difference, which has been found by 
the court .below has in my opinion been rightly awarded to the 
plaintiffs. . 

The last ground urged is that the court below. should not have 
allowed interest on the value of the goods. This contention seems 
to me to be valid. As damages have been awarded’in respect of 
the fall in the price, interest on the original price should therefore be 
reduced by the sum of Rs 13 awarded as interest on the value of the 
goods. I accordingly allow the application so far that I reduce the 
amount of the decree to Rs 87-0-6. In other respects l dismiss the 
application. The parties will pay and receive costs in both courts 
in proportion to failure and stfccess. 


S. M, ° Decree varied, 
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RUP DEB AND OTHERS HE Be eat Ee 
VEVSUS ` 


KING EMPEROR® md 
© Forest Act (VII of 1878) section za Penal Code (Ad XLV of 1860) section “7—" i 
Criminal trespass — a 3 reserved forest trees. 


Where a man enters a forest and cuts down reserved trees he cannot be convicted 
both under section 32 of the Forest Act, fer cutting down reserved trees, and 
section 447 Penal Code, for cnminal trespass, the latter oflence being included in 


the former. 
CRIMINAL RRFERENCE made by J. S. Campbell Esq., Sessions 
Judge of Kumaun. . 


Neither party was represeħted. 

The following judgment was delivered by 

BANERJI J.—The accused in the case have been convicted 
under section 32 of the Indian Forest Act (Act No VII of 1878) for 
having cut down some reserved trees, and also under section 447 
of the Indian Penal Code for committing criminal trespass in respect 
of forest land. The criminal trespass is said to have been com- 
mitted by reason of the accused having entered on forest land for 
the purpose of cutting the trees. The learned Sessions Judge, who 
has referred this case under section 438 of the Code of Criminal: 
Procedure, is of opinion that the offence under section 32 of the 
Indian Forest Act must be held to include the offence of criminal 
trespass, and that therefore the conviction under section 447 is 
illegal. {agree with the learned Sessions Judge. No trees can be 
felled without going on the land on which they stand, and by going 
on the land for that purpose the offender who cuts down the trees- 
does an act which is inclydéd in the main offence of felling the 
trees. Of course if he only trespasses on the land and does not 
cut any tree be would be guilty under section 447, or even if he 
cuts down the trees he might be convicted under the n section. 
But he could not be convicted both for cutting do the trees 
and for going on the land. The former offence necessarily includes 
the latter. The conviction under section 447 of the Indian Penal 
Code was, therefore, illegal. I accordingly set it aside, and direct 
that the fines imposed under that section if paid be refunded. 

Conviction set aside. 


é 


®Cr, Rev. No. 210 of 1913. 
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GIRDHARI LAL 
Versus 


KALLU MISTRI.* e 


Landlord and Tenant— Payment of pore AESA of tenancr—Alistake or ignorance of 
fact on the part of lenant—Fraud er misrepresentation on the part of landlerd— 
Esstoppel. 

Held, that the payment of rent by a tenant estopped him from challenging the 
ttle of the person to whom he paid it, even thongh that person might not have 
created the tenancy or let the tenant in possession, unless it was shown that the 

. payment of rent was dug to some mistake or ignorance of fact relating to the title 
of the person to whom it was paid, or to some misrepresentation or fraud on his 
pert. Keu Das v. Surendra Nath Sinka, [1903] 7 C- W. N., p 596, followed. 
SECOND APPEAL from a decree of H. E. Holme Esq., District 

Judge of Allahabad, confirming a decree of Babu Prag Das, Judge, 

Small Cause Court of Allahabad, exercising the powers of a 

Subordinate Judge. z , 

Suit for ejectment of a tenant from a house. 


The plaintiff sued the defepdant for ejectment from a house, 
and for its rent, on the ground that he was a tenant and had been 
given a notice to vacate and pay up the arrears of rent, but had 

. disregarded it. The defente was that the vendors of the plaintiff 
had no right to the hpuse’as they were only Jemamidars ; that their 
father from whom he had taken the house on rent was the real 
owner and consequently the plaintiff had no right to eject him. The 
plaintiff in reply stated that he was entitled to sue as the defendant 
had attorned to him. i ‘ 

The court of first instance found that the vendors of the plaintiff 
were the real owners, but the plaintiff had not given a valid notice 
and he was therefore not entitled to sue for ejectment. He however 


gave a I for rent. The lower appellate court found that the ° 


vendor¥of the plaintiff were only denamidars, but the defendant 
had attorned to the plaintiff and the latter was, therefore, entitled 
to sue for rent, and it affirmed the decree of thé first court. 


The defendant appealed. 


The appeHant appeared in person. 
wo *S A. No, 60I of 1912. 
: 43 R 
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Iswar Saran, for the respondent, 
The following judgment was delivered. by 


RAFIQ, J—The defendant-appellant is the tenant ofa flat in 
a house in the City of Allahabad. The plaintiff respondent, Shaikh 
Kallu, instituted a suit against him for ejectment and for recovery 
df rent for four months and a half from the Ist of March to the 
15th of July, 1909, on the alleg&ion that the defendant-appellant 
had been served with a notice to vacate the flat and to pay the 
rent due from him, and that he had failed to vacate the flat or pay 
the rent. The defendant-appellant resisted the suit on various 
grounds. He stated in his defence that he had taken the flat on 
„hire from one Ghulam Mustafa, who had died leaving two sons, 
‘two daughters and a widow, and that the plaintiff-respondent had 
no right to sue, inasmuch as no valid deed of sale had been execut- 
ed in his favour by Ghulam Mustafa or all the heirs of Ghulam 
Mustafa. The defendant-appellant also contested the validity of 
the notice. The first court found that the house, in a part of which 
the defendant-appellant lived, was purchased by Ikramuddin and 
Shahabuddin, the two sons of Ghulam Mustafa, who subsequently 
sold it to the plaintiff-respondent, but as one of the two sons of 
Ghulam Mustafa was a minor, Ghulam Mustafa continued to look 
after the house, in fact rebuilt it. In“ the opinio& of the first.court 
the real propriétors of the house were kkramuddin and Shahabud- 
din and not their father, and they had *made a valid transfer in 
favour of the plaintiff-respondent. But as the latter had not given 
a valid notice, according to Jaw, to the defendant-appellant to 
vacate the flat, the claim for ejectment could not be granted and 


was accordingly dismissed. The claim for arrears of rent was, 
however, decreed. i 


a 

The defendant-appellant preferred an appeal to the court of 
the District Judge. The learned judge disagreed with the first 
court as to the 8wnership ofethe house. He came to the conclusion 
that Ghulam Mustafa was the real owner of the house andWhat the 
sale-deed in the names of his two sons was dena? But as the 
defendant-appellant had, subsequent to the death of Ghulam Mus- 
tafa‘and after the sale to the plaintiff-respondent, paid rent to the 
latter, the decree in respect of the rent claimed was affirmed. The 
defendant-appellant has preferred a second appeal to this court and 
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challanges the decree of the learned judge on several grounds. The 
main contention for the defendarit-appellant is that in the face of 
the finding ofthe lower appellate court, that the vendors of the 
plaintiff respondent were not the sole proprietors of the house, the 
. present claim -is not maintairiable. It is said that Sheikh Kallu 
has purchased only the rights of the two sons of Ghulam Mustafa, 
and that as the daughters and widgw of the latter have also a share 


in the house, Shaikh Kallu alon cannot recover rent from thede- - 


fendant-appellant. The finding of the learned judge that the defen- 
dant-appellant is estopped from ‘disputing the title of the plaintiff 
respondent by reason of having paid rent fora few months to him is 
questioned. It is argued that the mere payment of rent by a tenant 
does not estop him from challenging the title of the man who has 
not created the tenancy or let the tenant into possession, but to 
whom rent has been paid. The defendant-appellant, who is also 
a learned vakil of this Court, brdught many books, some of which 
he cited in the course of his long argument in support of his conten- 
tion that he is not estopped from denying the title bf the plaintiff- 
respondent. The general rulé as to estoppel between landlord and 
tenant has been stated in a Calcutta case thus:—“It is one of the 
first principles of the law of estpppel as applied to relations between 
landlord and tenant that the latter is estopped from denying the 
title of the former. The rule, however,‘only applies to the title of 
the landlord who lets the tenant in. Ifthe tenant did not obtain 
possession from a person {ho was only recognised as landlord, either 
by express agreement or by attornment or formal acknowledgment 
by payment of rent, he may always show that his conduct was due 
to mistake or ignorance of facts relating to the title, misrepresenta- 


tion or fraud” [vide Ketu Das v. Surendra Nath Sinha (4).] In - 


the present case the defendant-appellant did not rent the flat from 
the plaintiff-respondent, nor got possession from him, but he acknow- 
ledged the title of the latter as landlord by paying him rent for 
several months. The defendant-appelant can challenge the title 
of the @aintiff-respondent, but only on the ground that the pay- 
ment of rent by him was due to mistake or ignorance of facts 
relating to the title of the plaintiff-respondent, or misrepresentation, 
or fraud on the part ofthe latter, In his written statement the 
deéfendent-appellant denied the title of the plaintiff respondent to 
; d (1) [1903] 7 © W. N.. 596 
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recover the entire rent due but he did not give any explanation of 
his own conduct as to the payment of rent. He did not say that rent 
had been paid for several months under mistake, misrepresentation, 
or fraud, or ignorance of facts relating to the title of the plaintiff- 
respondent. In his argument before the lower appellate court the 
defendant-appellant, on the basis of his own statement as a wit- 
ness in the case, contended that he had paid rent to the plaintiff- 
respondent under protest, and onhe understanding that if a dispute 
arose in future on the claim of the widow and the daughters of ` 
Ghulam Mustafa the plaintiff-respondent would indemnify the 
defendant-appellant. But the learned judge disbelieved that evi- 
dence and held that rent had been paid by the defendant-appellant 
under no such protest or understanding. That is a finding of fact 
and cannot be questioned in second appeal. The question there- 
fore for consideration is whether the defendant-appellant, without 
pleading and without proving mistake, fraud, or misrepresentation 
in the payment of rent to the plaintiff-respondent, can question 
the latter’s title to recover rent. I do not think he can do so. 
In a case mentioned in Casperz, at page 92, it was held that 
where a tenant-defendant had paid rent, and the payment had gone 
unexplained, he was precluded from disputing the plaintiff's title 
to recover rent. It is also contended by the appellant that ifa 
decree is passed against htm in the present stit, he will still be 
liable to the widow and the daughters af Ghulam Mustafa for their 
share of the rent. The apprehension is, in my opinion, unfounded. 
After the written statement had been filed°defendant-appellant 
asked the court of first instance to bring the widow and the two 
daughters of Ghulam Mustafa on the record, and they were brought 
on the record, vade application dated the 9th, of February, 1910, 
and the plaint. But it seems that these ladies were not properly 
served, and no one put in an appearance for them; nor did the 
defendant-appellant take any further steps to have them served 
eaccording to lawe On appeal to the District Judge the defendant- 
appellant again impleaded them as respondents. They wie duly 
served but did not appear. All the parties interested were thus 
before the lower appellate court. There is no’danger of the 
defendant-appellant having to pay the ladies’ share of the rent 


twice. The appeal fails and is dismissed with costs. , 
Appeal dismissed. 
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LAJJA RAM AND ANOTHER 
Versus 
GUR BAKHSH ND OTHERS.* 
Morlgage—Subregation— Purchaser of equity of redemplionx—Paying of prior mortgage 
with money loft by the vendors—Right lo held np such mortgage in its entirely as 
against puisne mertgages— Righ! lo interest, notwithstanding possession af mortgaged 
property. 

There were three mortgages on a certain property (1) a usufructumy mortgage’ of 
1890, uuder the terms ot which the interest and the usofruct were to be dtemed 
equal : (2) a simple mortgage of 1893 ; and (3) another simple mortgage of 1898. The 
mortgagors then sold the property and certain sums out of the purchase money were 
left with the vendees to pay off the first and the second moitgages. The vendess 
paid off those mortgages and obtained possession. In a suit by the third mort- 
gagee, kald, (1) that the vendees were entitled to use the mortgages which they 
had paid off as a shield against the chim of the paine moitgagee ; and (2) that 


having regard to the terms of the usufructuary mortgage, the profits of the property 
in the vendees’ hands could not be faken to have satisfied not only the interest on 


the usufractuary mortgage but also the interest on the simple mortgage. 

SECOND APPEAL from a decree of H. W. Lyle Esg, District 
Judge of- Agra, modifying a decree of Babu S. N. Banerji, Second 
Additional Subordinate Judge. s 


Suit to recover money by enforcement of mortgage. 
e 


The facts were these :—The property in suit was subject to the 
following encumbrances ;-namely, (1) a usufructuary mortgage of 
‘st February, 1890; (2) a simple mortgage of Ist February 1893 
in favour of Ram Bakhsh ; and (3) another simple mortgage of 10th 
January 1898 in favour of Gur Bakhsh. -On 30th May igor the 
mortgagors sold the property to the appellants ; out of the purchase 
money certain sums were left with the purchasers to pay off the 
first and the second mortgages. They accordingly paid off these 
mortgageş and took possession. Thertfore Gur Bakhsh brought ° 
the eh suit on the third mortgage. The appellants set up the 
first two mortgages, which they had paid off, as a shield, claiming 


that the plaintiff must first satisfy these two mortgages, The- 


court of first instance gave effect to the appellants’ plea.’ On 
eS. A. No, 510 of 1912. 


Crym, 


1913 


Lajja Rau , 


b. 
GUR BAKHSH. 


o 


346 : HIGH COURT [A fe k 


appeal the District Judge modified the decree to this extent that 
he allowed interest on the second mortgage up to the 30th May, 
1901, and disallowed any interest thereafter ; that is, he allowed the 
appellants to recover, on the’second mortgage, nothing more than 
. the amount due thereon on 30th May, 1901, holding that the mort- 
, gage had been extinguished on that date. They appealed to the 
. High Court. N 

Tej Bahadur Sapru, (with him Benode Behart), for the appel- 
_lants:—The appellants are entitled to hold up as a shield against 
the plaintiff the mortgage of 1893 to its fullextent and not merely a 


' part thereof. They are entitled to all the rights which Ram 
| Bakhsh would have had as against the later mortgagee. The 


District Judge was wrong in holding that the mortgage of 1893 


. Was extinguished. ` It was held at one time that if a purchaser of 
` the equity of redemption paid off a prior mortgage with money 
` left with him for the purpose by the vendors such prior mortgage , 


would be absplutely extinguished and could not be held up asa 


shield against a later mortgagee. - But later rulings have upset 


that view. 
Mamraj x. Ramji Lal, [1909}, 7A. LJ. R, 15- 
`Alatiullah Khan v. Banwari Lal, [1909] P À. L. J. R, 61. 


The appellants should.get not only the money actually paid on 


` account of the mortgage of 1893 but interest on that money as well. 


Sunder Lal, for the respondents:«The District Judge has 
rightly refused to award interest on the moftgage of 1893 subse- 
quent to its discharge by the appellants. Since that time they 
have been in possession and enjoyment of the usufruct of the mort- 

property. It would be inequitable to-award them interest 


, for the period during which they have been in possession. The right 


to hold up the mortgage aga shield is an equitable right, and he 
who seeks equity must do equity. In a case like the present the 


* _ mortgage, as such, came toan end and was extinguished when the 


" yendees paid it off. It has been ruled in some cases t where 
the vendees are in possession they are not entitled to interest, 
subsequent to their taking possession, on the amount of a simple 
mortgage -which they have paid off. 

` [CHAMIER, J—But here the appellants obtained possession 
after satisfying the usufructuary mortgage of 1890, under the terms 
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of which the usufruct was to be equal to the interest on that mort- 
gage. So there was no usufruct left available which could be 
deemed to go towards the interest on the simple mortgage of 1893] 


Tej Bahadur Saprn replied. 
"Ge adv. vult. 


e 
CHAMIER, J.—This i is an appealyin a suit for sale upon a mort- 
- gage. On February 1st, 1890, two brothers Har Mukh and Misri, 
who were the owners of the property, mortgaged it with possession 
to Het Singh and Ram Bakhsh for Rs. 3,500/-. Possession was to be 
retained on account of the interest on the sum advanced, and on re- 
demption the mortgagors were to pay in addition to the mortgage 
money the arrears of reht due from the tenants for the last three 
years. On February Ist, 1893, they made a simple mortgage of the 
property in favour of Ram Bakhsh for Rs. 300/- promising to pay 
interest at 2 per cent, per mensem, compoundable every six months. 
On January roth, 1898, Har Mukh alone mortgaged the property to 
the plaintiff-respondent for Rs. 200/-. On May 3oth, 1901, Har Mukh 
and the widow of Misri sold the property to the sons of Het Singh 
(who were separate from their father ) for Rs. 7,000/-, leaving i in'their 
hands a sum of Rs. 2,534/- for the redemptior of Ram Bakhsh’s ïn- 
terest in the first mortgage, and Rs. 4280/- on account of the 
mortgage of February rst, 1893, and taking the balance in cash. 
The purchasers paid what yas due to Ram Bakhsh on the first 
mortgage and took possession of half the property. They also paid 
what was due to him on the second mortgage. The plaintiff has 
now sued to enforce bis mortgage. He has not impleaded Het Singh; 
therefore any sale of the property will be subject to. the rights of 


The Judgment of the Court was delivered by 


1913- 
Lava R RAM 


GUR Biria 


Chamier, J. 


Het Singh. The defendants are the representatives of the mortga- - 


gors and the purchasers of the property. The plaintiff concedes 
that in the circumstances, and according to recent decisions of this 
Court, he is not entitled to bring the property to sale except upon 
paying what is due upon the mortgages’ paid off by “the purchasers ° 


ae 


of the p . He admits that he must pay Rs. 2,534/- on account - 


of the first mortgage. The Subordinate Judge held that he was 
bound to pay half the amount now due on the second mortgage, 
calculated according to the terms of the deed. On appeal the 
District Judge. held that the purchasers were not entitled to interest 
after the dare ‘of their purchase. 


348 HIGH COURT. [AL J. R 


It is clear that in circumstances like these purchasers are en- 
titled to use the mortgages which they have paid off as a shield 
against the claim of the puisne mortgagee. 

Where a purchaser pays off a single mortgage of a usufructu- 
ary nature, according to which the profits were appropriated in lieu 
“of interest, he is entitled to claim the whole of the principal sum 
from a person in the position Mthe present plaintiff and the latter 
is not entitled to disregard the terms of the mortgage and show that 
the profits have been sufficient to pay off interest, at what may be 
considered a reasonable rate, and to discharge the whole or part of 
the principal sum. In the present case the purchasers have paid 
off @ usufructuary mortgage of such a description and also a simple 
mortgage. It seems impossible to hold that the profits of the proper- 
ty must be taken to have satisfied not only the interest on the 
usufructuary mortgage but also the interest on the simple mortgage. 
If we were to hold this, we should be modifying the terms of the 
usufructuary mortgage for the benefit of the plaintiff and to the- 
detriment of the pufchasers. The plaintiff has no ground for 
complaint. He must have been aware of the simple mortgage in 
favour of Ram Bakhsh, and might, if he chose, have redeemed it years 
ago when a much smaller sum was payable upon it. We were re- 
ferred to cases in which purchasers had paid off simple mortgages 
and the courts had held that the interest after the purchase must 
be deemed to have been satisfied out of the profits of the property 
enjoyed by the purchasers, Those cases are*clearly distinguishable 
from the present case and it is not by “any means an invariable 
rule that even in those cases no account is to be taken of the interest 
on the one side and the profits on the other. 

We can discover no ground for holding that the interest on both 
the mortgages redeemed by the purchasers has been discharged 
out of the profits of the property. 

We set aside the decred of the lower appellate court and restore 
the decree of the first court with costs here and in the lower appel- 
late court. 

B, K. M. Appeal allowed. 
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RAGHUNANDAN PRASAD C 
i verst y 1913. 
SHEO PRASAD.*® March, rr. 


Agraand Oudh Munitipalities Acts (XV of 1883 and I ef 1900)—Election rules mads in GRIFFIN, J. 
1854 and 1910 for contesting election—Surit for setting aside electien—Srats of Ci] CANTER, J.“ 
nature— Election made according to od rules—Sutt in rors to be governed by new rules— 
Limitation Act (IX of 1908) schedule 1, Article 120, applicable to election suits. 

Rules made in 1884 updea “Act XV of 1883 for the election of members of the 
Municipal Board of Bareilly provided that the validity of the election might be 
questioned by a petition to the District Magistrate, but they were superseded by the 
rules made in 1910 under Act I of 1900, which recognized the right af recourse toa 
“competent court” to challenge the election. The Local Government, however, 
directed that elections during 1911 should be held under the rules of 1884. To 
contest an election held in 1911 an application was first made to the District Magistrate 
and it was rejected. Ona suit broyght by the defeated candidate in a civil court 
keid, that the suit to set aside an election was a sut of civil nature and was main- 
tainable by a civil court. He/d further, that the election should have taken place , 
under the rules of 1910 and was governed by those rules, and the Local Government 

j was not competent to bar the “jurisdichon of the civil court by means of an execu- 
tive order, Gur Charen Das v. Har Sarup, 9 4. `L. J. R., 383, referred to. 

.. Held further, witnout expressing any opinion upon the question of the validity of 
rules as to Limitation for an electfon suit made under the Act’of 1900 that the article 
of the Limitation Act applifible to election suits was article 120 of the first 
schedule ° 

‘SECOND APPEAL from a decree of H. N. Wright Esq., District 

Judge of Bareilly, confirming a decree of Babu Baijnath Das, ` 


Officiating Subordinate Judge. - A 
l Suit to set aside an election. ` 
The material facts appear from the judgment. ` l ` 
The courts below dismissed the suit. l 
e aTe ae 


Plaintiff appealed. 

Satish Chandra Banerji, for the appellant. 
Motilal Nehru, for the respondent. 

The judgment of the Court was delivered by 


CHAMIER, J.—The appellant and the respondent were rival  Chewser, I 


candidates. for a seat on the Municipal Board of Bareilly at ae 
4 e. FSA. No. 1012 of 1912. 


44 R pe 


A 


E 


RAGHUNAXN- 
DAN PRASAD 


v. 
SHEO PRAAAD 
Chamier, J. 
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election held on March 18th, 1911. The respondent having been 
declared to have been duly elected, the appellant on March 24th 
contested the validity of the election by a petition presented to the 
District Magistrate. On May Ioth that petition was rejected, and 
on the following day the appellant brought this suit in the court of 
the Subordinate Judge of Bareilly claiming a declaration that he 
had been elected by a majority of the lawful votes given and, in the 
alternative, a declaration that tht election was void having been held 
under rules which had been cancelled. ‘This Court has already 
held that the suit is cognizable by a civil court, but the suit has 
been dismissed by an appellate order of the District Judgé on the 
ground that the election was held under rules made in 1884, one of 
which barred jurisdiction of the civil court. and the appellant was 
not entitled to maintain this suit under soine new rules made in 
July, 1910, or under section 9 of the Specific Relief Act. The suit 
is obviously one of a civil nature, andit is unnecessary’ to ‘cite au- 
thority for the proposition that it is maintainable in a civil court, 
unless it is barred by some Act of the Legislature or by some rule 
having the force of law. : 

Rules regarding elections of this kind in Bareilly were made in 
1884 under section 10 of Act XV of 1883. Rule No. 45 provided 
that validity of an election might bé questioned by petition to the 
District Magistrate presented within fifteen ‘days of the election. 
Those rules were superseded by ‘rules made in July, 1910, under 
section 187 of the Municipalities Act, 19%, one of which expressly 
recognized the right of recourse to a ‘competerft court’ to challenge 
the election. This Court has held [see Gutcharandas v: Har Sarup 
(7)] that the competent court is the civil court. It'is quite clear 
that the election now in question ought to have been. held under 
the rules of July 1910, ‘The Local Government seems to have 
directed that this election should be held under the rules of 1884. 
That order does not appear to be a rule made undet the Act, but ap- 
pears to be merely an executive instruction to the Magistrate. The 


“only rules of which we can take notice are the rules made under the 


Act. We must, therefore, hold that the election was contrary Yo law. 
We have grave doubts whether the Government was competent 

to bar the jurisdiction of the civil court by means of a rule made 
under section 10 of the Act of 1883. The respondent ‘relies upon 
(1) [1912] 9 A- L J. R; 483° o> Cee 


{ . * 


VOL XL) HIGH COURT. | ' 351 


clause (g) of section 9 read with section 10 of the Act, but that clause Civi 
refers only to Ae system of representation and of election’. Itis, 1913. 
however, unnecessary to decide this question for the rules made yyquixan- 
under the Act of 1883 had ceased to have any effect before the PAN Pree 
election now in question, was held. It is admitted that theelection, Snxo Prasap 
was not held under the rules of July 1910 and cannot be justified Chamier, J. 
by those rvles. For the above reasons we hold that at the date 

of the election there was no provision having the force of law 

which barred the maintenance of the present suit The suit was, 

therefore, maintainable. On the merits the appellant is entitled 

to a declaration that the election of the respondent was void haying 

been held contrary to lew. 


The only other question is whether the suit was brought within 
time. The period of limitation prescribed by the rules of 1884 may 
be disregarded, both because it applies only to a petition to be pre- 
sented to the District Magistrate and because those rujes had ceased 
to have any effect when the election was held. If the rules of 1884 
are disregarded, the limitation applicable to the present suit is that 
prescribed by article 120 of schedule 1 to the Limitation Act, 1908, 
and the suit was brought within time. We express no opinion upon 
the question of the validity of the rule made under section 187 of 
the Municipalities Act, 1900, which prescribes a period of limitation 
for a suit to contest an election held under the rules of July 1910, 

We allow this appé&l ; set aside the decree of the court below, 
and give the appellant a declaration that the election of the respon- 
dent was invalid. The respondent must pay the appellant's costs 


in all three courts. A 
Appeal allowed. 
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BEHARI LAL 
VEFSUS 


$ DAUD HUSAIN AND ANOTHER * ; . 
N 
Hindu Low—Alisnation— Comprom'se— Widew, right of—Settlament of Jamily dispute 
— Binding on reves sioner— Valid oniy for lagal necessity. 
Where a compromise by a Hindu widow was found to be a reasonable settlement 
and one designed to put an end to a family despute which would otherwise hare 


resulted in a rumous litigation Ae/d that the reversioners could not challenge such a 
compromise. 
Khunni Lal v. Gobind Krishna Narain [1911] L È. R., 33 AlL, 356 P. C. and 
Madanlal v. Chuttan Singh [t912] 10 A. L. J. R., ror followed. 
SECOND APPEAL from a decree of D. R. Lyle Esq. District 
Judge of Shahjahanpur,. reversing a decree of Babu Gokul Prasad 


Subordinate Judge. 


Suit to set aside a deed of compromise and award and to recover 
possession, l 


The plaintiff appellant alleged that one Ganesh ‘Rai, his mater- 
nal grand father was a separated Hindu and was the sole owner of 
the property in suit. Musammat Gango the widow of Ganesh Rai 
on his death took possession of the aferesaid property as a life 
‘tenant but unlawfully transferred it, undef an arbitration award, to 
one Bhagirath who was Ganesh Rai’s cousin. Bhagirath sold a 
portion of it to Musammat Waliunnissa. The ancestor of the defen- 
dants brought a suit against the latter for pre-emption and obtained 
possession of theeproperty from her. The plaintiff prayed that the 
arbitration award might be set aside and possession delivered to him. 
The defendants pleaded that Ganesh Raf and Bhagirath were mem- 
bers of a joint Hindu family and were joint owners of the property 
eand on Ganesh Rai’s death, a dispute arising between Bhagirath and 
Musammat Gango, an arbitration award, by consent of the parties, 
was made under which the property was given to Bhagirath. He 
did not get it by transfer from Musammat Gango and the plaintiff 
had no right to the property. 

*S A. No. 339 fier 
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The court of first instance decreed the plaintiffs claim but the 
lower appellate court allowed the appeal and dismissed the suit. 


Plaintiff appealed. 
Benode Behari (with him Satish Chandra Banerji.) 


The compromise seems to be collusive and cannot bind the 
reversioners. Further it was not arrived at in a contested suit and, 
so it is of no effect. It was not even a’compromise since the arbitra- 
tors, without using their own judgment, gave the award according 
to the arrangement already arrived at by the parties. It would be 
extremely dangerous if widows were allowed to alienate property to 
which thè reversioners would be entitled. 


Agha Haidar, for the respondent. 


There is no allegation in the plaint that the compromise was 
collusive or fraudulent. Fraud is néver presumed. If once it is 
found that the compromise was in every respect a fair and reason- 
able one the argument that it was not arrived at in a constested 
suit loses much of its force. The finding of the lower court is that 
the compromise is perfectly reasonable and saved the parties from 
a doubtful and ruinous litigation. On this finding the plaintiff has 
no case. l 


Again the compromise is 21 years old. The property has, during 
the period-changed hand twice. It would be unfair if the plaintiff 
was allowed to take the property back from a bona fide purchaser. 
The plaintiffs family alorfe can know about the disputes which 
resulted in the compromise. They would not help the defendant 
with evidence rather they would try to deprive him of the property, 


Relied on, 
Khtuutlal v. Gobind Krishna Narain, [1911] 33 AlL, 356 (Ie C.) 
Madanlal v. Chetlan Singh, [1912] 10 A. L. J. R, 104. 
Benode Behari, replied. . 


The Judgment of the Court was delivered by 


CHAMIER, J.—Balkishen and Mul Chand were bréthers, separate 
in estatey Mul Chand died leaving a son Bhagirath, In execution 
of a decree obtained by Bhagirath a share in a village, called 
jaswan, was put up for sale and purchased by, or at all events in the 
name of Balkishen. The last named was succéeded by his son. 


Ganesh, who died in 1888, leaving a widow Musammnat Gano. 


o Chamier, 
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Bhagirath put forward a claim to the share in Jaswan. The dispute 
was referred to the arbitration of three persons but before an award 
could be made the parties agreed that the share in Jaswan should go 
to Bhagirath and that a share in a village called Karauri, standing in 
the names of Ganesh and Bhagirath, should go to Musammat Gango, 
and at the same time other properties were allotted -to one party 
or the other, An award was made in terms of this agreement, In 
1904, Gango gave the share in Karauri to her daughter’s son, the 
present plaintiff. She died in 1908. In 1892 Bhagirath sold the 
share in Jaswan to a Musammat, Waliun-nissa, from whom it was 
taken under a pre-emption decree by the predecessors of the defen- 
dants., Thus, there have been several dealings with the properties 
included in the award. In the present suit, instituted in 1910, the 
plaintiff seeks to recover the share in Jaswan on the ground that he 
is not bound by the compromise and award ‘made thereon. The 
Subordinate Judge decreed the claim but his decision was reversed 
by the District Judge who upheld the compromise, on the ground 
that it was a reasonable settlement of the dispute between Musam- 
mat Gango and Bhagirath. The learned Judge was disposed to 
think that Balkishen and Bhagirath must have been joint owners of 
the share in Jaswan as both were recorded as holders of Sir and 
Khudkasht and Bhagirth’s same remained in the "Kasra after the 
death of Balkishen. In second appeal it,is contended that Musam- 
mat Gango being the holder of a limited interest in the property had 
no power to surrender it to Bhagirath in such away as to bind the 
reversionary heirs of her husband. In our Opinion there is no force 
in this contention. The case appears to be covered by the decision 
of the Privy Council in KAuwans Lal v. Govind Krishna, (1) and the 
decision of this Court in Madan Lai v. Chuttan Singh (3). The com- 
promise which has been foune to bea reasonable settlement was 
designed to put an end to a faimily dispute which would otherewise 
have resulted in minous litigation. On the authorities it is impos- 
sible to treat the compromise as an alienation, valid only if it can be 
shown to be justified by necessity. The appeal is dismissed with 
costs, A E - 

B. N. Q. x - © Appeal dismissed 

(1) [1911] I. L. R., 33 all-, 356. (2) [1912] 10 A. L. J. R, Tor. 


e 
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YUSUF ALI BEG 
VETSHS 
AYUB BEG.* 7 


Evidence Acl (1 of 1874) sections 2 and 105" Mohammedan Law—Bengal N. W. P. 
Assam Crotl Courts Act (XTI ef 1887), sec. saad ea as to death— Whether 


rele of smccesston or enrdence. 


The rule of presumption under the Mohammedan Law as to the death of a person 
who had been mimung was a rule of evidence and not of succession, and the provi- 
sions of section 108 of the Evidence Act, that the person who had not been heard of 
for sevén years vould be presumed to be dead, applied to Mohammedans also, 
Afushar Ali v. Budh Sen $1884] 7 AIL, 297, followed. 

SECOND ‘APPEAL from a decree of D. R. Lyle Esq., District 
judge of Shahjahanpug, modifying a decree of Babu Ganga Sahai, 


Additional Subordinate Judge. 


Suit for possession. ; 
` The facts appear from the judgment. 

Suit decreed in part. 

Plaintiff appealed. 


Mukammad Rahmatullah, for the appgllant. 
Muhammad Ishaq, for the respondent. 
The judgment of the court was delivered by 


GRIFFIN, J.—This was a suit by the appellant for a share in the 
property of his father, Umar Daraz Beg, who died on May 11th, 
1899. It appears that Umar Daraz was the owner of some property, 
which he transferred, by a deed, of gift to his wĦe, Musammat 
Nijabat Begam. She died in 1899, leaving her husband, two sons 
and a daughter surviving her. Accordingly 25 Sahams, out of an 
assumed 100 Sahams, passed to Umar, Daraz Beg, 30 Sahkams to 
each of the sons, and 15 Sahams to the daughter. *Umar Daraz 
Beg, as piready stated, died in 1899. The question is of what his 
property then consisted? His son Yakub Ali has been missing 
since 1897. The plaintiffs case is that Yakub Ali should be 
presumed to have died in 1897, so that his property passed to 

@S. A. No. 585 of 1917 
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Mark, +. 








GRIFFIN, J. 
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Grifka, }. 
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“his father Umar Daraz and the latter’s property should be con- 


sidered to be 55 Sahams, out of the original 100 Sasams. The 
lower appellate court has held that there is no proof and no pre- 
sumption that Yakub Ali died in the lifetime of his father, All 
that can be presumed is that he is dead. The appellant relies on 
2 rule of the Mohammedan law, which is stated in these words at 
page 116, volume II of Amir Ali’s book on the Mohammedan law :-— 
“Among the Hanafis a missing person, or Mafkud-ul-Khabar, is 
considered alive during this period so far as regards his own pro- 
perty, but dead as regards the property of others. On the expira- 
tion of this period he is to be accounted dead with respect to his 
own ‘property, and with respect to the property of others, as if he 
had died on the day of his being missing.” The authorities are 
not agreed as to the length of the period referred to in this rule, ` 
Some put it_as low as sixty years, others put it as high as 120 
years. We are not concerned with the length of the period. If 
this rule is a rifle of evidence it was abrogated by section 2 of the 
Indian Evidence Act. But if it is a rule of succession as contended 
by the appellant then we are bound to apply that rule to the present 
case under section 37 of the Civil Courts Act. 


It seems to us that the question is settled by a ruling of this 


"Court in Mashar Ali v. Budh Sen (1) where it was held by MAH- ` 


MOOD, J. that the first part of the nile set out above is a rule of 
evidence, and it was held by the Full Bench that the rule contained 
in section 108 of the Evidence Act governsthe case of a Moham- 
medan, who was missing for more than seven years. In our opinion 
the decision of the lower appellate court is correct. The appeal 
fails and is dismissed with costs, With reference to the fourth 
ground of appeal, the court of first instance. will now proceed to 
determine the amount of mesne profits payable in respect of the 


share decreed to the appellant. 


ar z Appeal dismissed. 


[1884] I. L. R., 7 AlL, 297. > 
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JAIRAJ MAL 
VEISHS 
RADHA KISHEN AND ANOTHER." l 
: b 
` Cade of Croil Procedure (Ad Vof 1908)—Execution proceeding—Morigage noifed— Plea 
: of Adittousness of mortgage—Estoppel. 

Where in an execution proceeding, on an application of the mortgagee of the pro- 
perty required to be sold, the mortgage was, without any enquiry as to its genumeness, 
notified and the property was purchased by the decree holder: Ae/d, that in a suit on 
that mortgage the purchaser was not estopped fiom pleading that it wes fictitious un- 
less there was on his pat a declaration. act, or omission, debarnng hin fiom setting 

‘up the fictitiousnes» of the deed. 
Skib Kunwar Singh v. Sheo Prasad Singh, [1906] 28 AlL. 418, followed. 


REFERENCE under Rule 17 of the Kumaun Rules. 


The facts were briefly these:—Muhammad Mushtaq executed 
a mortgage on 14th January, 1895, in favour of Radha Kishen. The 
mortgage was unregistered. In execution of’a “decree against 
Muhammad Mushtaq, Jairaj Mal attached, and put up to sale, the pro- 
perty of Muhammad Mushtaq which had been mortgaged. There- 
upon Radha Kishen applied, on: 19th September 1904, to the execu- 
tion court that the amount due to him ,under the mortgage might 
‘be notified along with the decretal amount ; and on the same day 
the court passed the order “Let the amount be notified.” This 
was done. The property was put up to auction and purchased by 
Jairaj Mal. Subsequently, when Radha Kishen sued on his mort- 
gage, Jairaj Mal raised the defence that the mortgage was fictitious 
and without consideration. The court. of first instance gave 
effect to this plea, and dismissed the suit. The court of first 
appeal reversed this decision, being, of opinion that Jairaj Mal 
was estopped from raising this plea, for the reason that he had not 
raised any objection when the mortgage was ordered to be notified. 


CIVIL 


1913. 





Feb tay, 22. 





GRiFFRX, J. 
RAFIQ, J. 


This view was upheld by the court of Second appeal. Thereupon. ° 


Jairaj Mal petitioned for a referencé, and the case was referred to 
the High Court for opinion. 
Agha Haider, for the petitioner (defendant), contended that the 


application made by Radha Kishen was not a claim or objection 
_ Mise. No. 377 of 1912. 
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coming under section 278 of the old Code of Civil Procedure. He 
merely asked that the amount of his lien might be notified in the 
sale proclamation. The court held no investigation into the 
matter and the property was not put up for sale subject to the 
mortgage. Ifthe court had intended to do that it would have said 
g0. The order was not passed under section 282 of the Code. 
The mortgage was simply notified under section 287 (c). Under 
such circumstances the auction-purchaser was not debarred from 
raising the plea that the mortgage was fictitious and without con- 
sideration. He relied on the case of 
Skib Keorwar Singh v. Sheo Prasad Singh, [1906] I. L. R. 28. Al., 418. 

S. C. Banerji (with him J. M. Banerji), for the opposite 
party (plaintiff), contended that the ruling cited by the applicant 
could not apply to the facts of the present case. Here the decree- 
holder himself, who eventually became the auction-purchaser, had 
acquiesced in the proclamation of the lien. Ifthe mortgage was 
fictitious he should have opposed the application to have the lien 
notified. But” he agreed to the notification being made, and thus 
joined in the representation that only the equity of redemption 
was being sold, with the result that he was able to purchase the 
property fora small price. His conduct estopped him. Besides, 
there was nothing to show that the court did got enquire into the 
validity of the mortgage, and every presumption should be made 
in favour of the regularity of the court's proceedings, 


The judgment of the Court was delivered? by 


GRIFFIN, J.—This is a reference made to this Court under the 
Kumaun Rules. Jairaj Mal in execution of a decree against one 
Muhammad Mushtaq applied for sale of certain property. In the 
course of the execution proceedings one Radha Kishen, on the 19th 
of September 1904,"put in ah application to the effect that a mort- 
gage of 14th January 1895 be notified at the time of the sale of the 


e property. Ongthe same dafe the court executing the decree passed 


“the order “Let the mortgage be notified.” We have no jnforma- 
tion as to whether any enquiry took place in that court asto 


the genuineness of the mortgage set up by Radha Kishen. The 
Property was sold and was purchased by Jairaj Mal. In the year 


1910 Radha Kishan sued to recover principal and interest of this 
document of 14th January 1895. The defendant Nos 2, Jairaj Mal, 
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pleaded that the mortgage sued on was altogether a fictitious 
document. His defence was uphéld by the court of first instance 
which dismissed the plaintiff's suit. The plaintiff appealed. The 
court of first appeal held that, as the mortgage deed of 1895 was 
proclaimed as a lien on the property, Jairaj Mal cannot now claim 
that “this mortgage is to be as if it had never been. As he hfs 
taken no steps to set it aside ıt seems to me that he is bound by it 
and must either satisfy the mortgage or suffer the land to be sold.” 
That court allowed the plaintiffs appeal. On a further appeal by 
the defendant that court upheld the decision of the first appellate 
court. The Commissioner held that “ it has been rightly held that 
he (defendant) is now estopped from putting forward an allegation 
that this mortgage-deed is not a genuine document.” Jairaj Mal 
then petitioned the Local Government with the result that we have 
before us this reference. The question as to which our opinion is 
invited is whether the Commissioner was wrong in law in holding 
that the appellant was estopped in questioning the mortgage-deed. 
In our opinion, on the facts stated, the appellant is not estopped from 
questioning the mortgage-deed in suit. The mortgage-deed was 
notified in the proceedings of 1904 on the application of Radha 
Kishen. There was no declaration, act, or omission, on the part of 
Jairaj Mal which would operate as estoppel. The ruling of this 
Court in Shb Kunwar Singh v. Sheo Prasad Singh (1) lays down 
that a person in the postion of Jairaj Mal is not debarred from 
proving that the morfgage set up by the plaintiff was fictitious and 
without consideration. This being our opinion on the question of 
law involved, we think that the proper course to be adopted is to 
send the case back to the first appellate court for disposal of the 
other pleas in the appeal. We are further of opinion that the costs 
of this reference should be costs in the cause, and that costs should 
abide the result. 


B. K. M. = . Answer accordingly. , 
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TIRBHUAVAN AND OTHERS 
e VETSULS 
SHAMSUNDER AND OTHERS* 


Provinisal Small Cause Courts dit (1X of 1887 )— Officer invested with powers succeeded by 
ons not so invesisd—Suits fled after tha former lefit— Regular Suil. 


Where an offices invested with the powers of the Small Cause Court ceases to 
bold jurisdiction over a court in which such powers may be exercised and is suc- 
ceeded by an office: not invested with those powers, the Small Cause Court ceases 
to“exist on the date when the first named officer delivers ove: charge, and suits filed 
after that date although of the nature of Small Causes must be registered and tried as 


1egular suits. 

APPLICATION for revision under section 25 of the Small Cause 
Courts Act (IX of 1889 ) against the decree of E. E. P. Rose Esq; 
Additional Judge of Gorakhpur, reversing the decree of Moulvi Ali 
Mohammad, Munsif of Basti. 

Suit for recovery of damages for cutting down a tree in the 
District of Basti l 

The Munsif of Basti is a court in which the powers under the 
Provincial Small Cause Court can be exercised by a judicial officer 
who has been invested with those powers. Munshi Lachmi Narain, 
who was Munsif there, had those powers. When he went away on 
leave on 10th April 1912 he was succeeded by Moulvi Ali Moham- 
mad, who was not invested with Small Cause Court powers, on 
18th April 1912. The plaint in this cause was filed before the 
Munsarim on mth April 1912, after Munshi Lachmi Narain had 
left, and it was registered by the Munsarim. The suit was dismissed. 
An appeal was preferred against the dismissal and was decreed. 

The defendant appealed. 

Mohan Lal Sandal, for the plaintiff applicant, submitted that 
the suit being cognizable by the Court of Small Causes, and*having 
been filed before the officer not invested with the powers of that 
court, no appeal lay tothe District Judge. The entry of the suit 
on the regular side did not change the nature of the suit. The 

#Cıv, Rev. No. 13 of 1913. 
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court continued to be a Small Cause Court up to the time the 
officer, who was not invested with those powers, took over charge. 
Reliance was placed on sections 4, 5, 22, 28, 30 and 33 of the Pro- 
vincial Small Cause Courts Act, and also on 
Mangalsen v. Rup Chand, [1891] 1. L- R. 13 All., 324, 
Narain Ragi v. Ganga Ram, [1909] I. L. R. 33 Bom., 664, 
Pitamber Vasir Saksb v. Dhondu Ngvlapa, [1887] I. L- R. 12 Bom., 436. ° 
Haribans Sahai, for the respondent, was not called upon. 
The. following judgment was delivered by 


TUDBALL, J.—This revision arises out of the following circums- 
tances:—Munshi Lachmi Narain was the Munsif of Basti and “was 
invested with the powers of a Small Cause Court Judge up to Rs. 
so. He obtained three’ months’ privilege leave, and on the 1oth of 
April 1912 left the district making over charge as he could to his 
Munsarim, On the 15th of April 1912 the plaintiff in the present 
case filed his plaint before the Munsarim. On the 18th of April 
Mr. Ali Muhammad, the new Munsif took over charge. He was 
not invested with any powers under Provincial Small Cause Courts 
Act. The present suit was registered on the- regular side from the 
very beginning and was heard and tried by him as a regular suit. 
An appeal was preferred, which was decided against the appellant. 
He has come here en revision and urges that no appeal lay to the 
court below, because the suit was of a Small Cause Court nature, 
and the decision of the Mynsif, who had succeeded Munshi Lachmi 
Narain, must, under ehe Act, be treated as the decision of a Small 
Cause Court. If the suit had been filed while Munshi Lachmi 
Narain was the Munsif of Basti there would be considerable force 
in the present application. It is urged that though Munshi Lachmi 
Narain left the district on the 1oth of April still the Small Cause 
Court of Basti was in existence in spirit at least, if not in body, and 
on the 15th of April the suit was as a matter of fact filed in the 
court of Small Causes. The Munusifi of Basti is a court in which 
the powers under the Act can be exercised by a judicial officer who" 
has bea invested with those powers. It is quite clear that if such 
an officer dies or is removed from the district, there is no Small 
Cause Court left, specially when he is succeeded by an officer who 
has not those powers. Provision has been made in the Act to cover 
those suits, which are filed in the Court of Small Causes, but are leit 
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emi undecided at the time, when the court ceases to exist, and a new 
1913. officer is appointed who has no powers under the Act. It is” quite 
‘Trnsuvavax Clear that as long as there is no judicial officer in charge of the 
ASOK Munsifi at Basti who has powers under the Act, there is no Small 
DER. Cause Court in existence. Ifany suit is filed it will have to be tried 
Tndball, J. .28 a regular suit. I have been taken over the sections of the Act at 
considerable length, but there is nothing to support the contention 
put forward by the applicant that on the 15th of April 1912 there 
was a Small Cause Court at Basti capable of taking cognizance of 
the suit. There is, therefore, no force in the application. The suit 
was tried by the Munsif asa regular suit and the appeal lay to the 

District Judge. The application is dismissed with costs, 





M. L. S. > Application rejected, 
es HAJRA BIBI 
os versus 
1913. SHIAM NARAIN.* 


Alarch, 26 Parlios—Alerigage “and mortgages—Suit by purchaser Jor possesston—Defendant a pnr- 
ER chaser afier mortgage. 

Where in execution of a mortgage decree the plaintiff purchased some of the pro- 
perties covered by it which the defendant had purchased, and taken possession of, 
after the date of the moitgage, but before the mortgage suit and the plainuf’s pu- 
chase, and the defendant was not made a party to a suit brought by the plaintiff to 
1ecover the parchase money of in the alternative for possession « Acid, that the defen- 
dant, not having been made a party to the megrigage suit, was in equity entitled to 
1edeem the property on payment of that portion, of the mortgage money which was 
attributable to the properties purchased by her ;and iẹ case of her failme to do so 
the plaintiff was entitled to possesmon. P 

Held further, that ıt was not necessary for the plunuff to implead the other per- 
sons who bad, in execution of the mortgage decree, purchased properties othe: than 
those ın suit. a : 

Fiast APPEAL from an order of Pandit Pitambar Joshi, Addi- 


tional Judge of Moradabad. ° 
Suit for'foreclosure. 

* The facts are these :—Mohammad Omar, the husband of the 
defendant mortgaged the properties in suit, along with some 
others, to Lachmi Narain in 1895. A decree was passed on that 
mortgage in 1907, and was made final in 1909. In execution 
of that decree the properties in suit were purchased by the plaintiff 
who also took formal possession of them, and the other properties 


- wefe purchased by different other persons. The defendant, , in. 
3 * F. A. F. O. No. 142 of 1912. R 
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4 
1902 and 1903, purchased the properties in suit as a private sale, Cvit 
and got her name entered in the revenue papers in 1905 and 1906. 1913 


She was not, however, made a party in the suit brought by Lachmi Haywa Bmi 
Narain. The plaintiff brought the present suit against the defen- dace 
dant for the recovery of the amount for which he purchased the Narain. 
properties im suit, or in the alternative for the possession of the pros 
perty by the extinction of the defendant’s right to redeem. The de- 
fendant pleaded ster alia that the plaintiff had omitted to implead 
the auction-purchasers of the other properties, and had claimed 
the entire purchase money instead of claiming a rateable amount of 
the mortgage attributable to the property in suit, and the suit as 
framed could not succeed. It was further pleaded that the defen- 
dant was not bound by the decree in Lachmi Narain’s favour, and the 
claim for possession was not maintainable, The court of first ins- 
tance held that the plaintiff ought to have sued for contribution im- 
pleading the other auction purchasers also, and dismissed the suit. 
The lower appellate court held that the other auction purchasers were 
not necessary parties, the plaintiff was entitled to that portion of the 
mortgage money as was attributable to the properties in dispute and 
was, in case of the defendant failing to pay, entitled to possession, 
and decreed the appeal remanding the case for trial on the merits, 
The defendant preferred a second appeal, against that order. 
Ahmad Kareem, for the appellant. 
Gulsari Lal, for the respondent. 
The judgment of the Court was delivered by . 
BANERJI, J.—This is an appeal from an order of remand made By” Hanah J. 
the court below. The facts are these :— One Muhammad Umar, ' 
who is the husband of the appellant, made a simple mortgage of 
eight items of property in favour of one Lachmi Narain on the 4th 
of September 1895. In 1902 and 1993 the appellant purchased 
two of the mortgaged properties. In 1907 Lachmi Narain brought 
a suit for sale upon his mortgage but did not make the defendant- 
appellant a party to the suit. He obtdined a decree on the 6th of ° 
September 1907, and in execution of it he caused seven out of the 
eight items of property mortgaged to be sold by auction. The 
plaintiff, who is the brother of Lachmi Narain, purchased the two 
properties which had been purchased by the defendant-appellant 
in 1902 and 1903. As he did not obtain possession he brought 
the present sit and prayed that the defendant should be ordered 
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to pay to him Rs. 1,100, the purchase money paid by him in respect 
of the two properties in suit, and that in the event of her not paying 
the said amount possession be delivered to him (the plaintiff) over 
the property purchased by the defendant. The court of first ins- 
tance was of opinion that the plaintiff should have brought a suit 
for contribution, and on that ground dismissed the suit. , 
* This decree of the court of §rst instance has, in our opinion, been 
rightly set aside by the lower appellate court.. The plaintiff having 
. purchased the mortgaged property, which the defendant-appellant 
had previously purchased, would be entitled to possession of that 
property, unless the defendant had some equity in her favour which 
would entitle her to redeem the mortgage. In this case the defen- 
dant ought to have been made a party to the suit brought by 
Lachmi Narain upon his mortgage, and ab she was not afforded 
the opportunity of redeeming that mortgage her right of redemption 
Still subsists, All that the appellant can ask, for is that she should be 
allowed to exercise that right. It is clear that the object of the 
suit is to afford to her the opportunity which was not given to her 
before the auction sale at which the plaintiff purchased. The plaintiff 
was certainly wrong in asking to be paid the full amount of 
consideration paid by him for his purchase. The lower appellate 
court has rightly pointed out that the defendant is only liable for 
that portion of mortgage money which is attributable to the two 
properties purchased by her, and if she pays that amount the plain- 
tiff would not be entitled to obtain pogsession of the property, but 
if she does not pay it the plaintiff would clearly be entitled to the 
possession which he seeks. The purchasers of the other properties 
were not necessary parties to the suit, inasmuch as they have 
acquired a clear title to those properties. The plaintiff's. brother, 
the original decree holder, was also not a necessary party to the 
suit. The preliminary ground upon which the court of first instance 
dismissed the suit was untenable and, therefore, the lower appellate 
court was justified in remanding the case to the court of first instance 


e „for trial on the merits. Tke learned judge has pointed out all the 


matters which the court ought to take into consideration. -It will 
be the duty of the court of first instance after the remand to frame 
proper issues, and give the parties an opportunity of adducing 
evidence on the points to be determined. The order of remand is, 
in our opinion, a proper order. We accordingly dismiss the appeal 
with costs, Appeal dismissed, 
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SHEORA] SINGH AND OTHERS 
Versus 


HAR CHANDILAL* 


Civit 
1913. 
February, 25. 


Alerigagor and mortgages —Satisfaction of earker mortgage by a fresh mertgage—Swile Rycu ARDS, 


on earlier mortgage dismissed— Revival oP right under the old moerigage. 
Jand P were separated members of the family. J executed a mortgage of his 
share in 1876 and P that of his in 1881, In 1887 both P and the widow of J 


joined in mortgaging the entire property in lien of the earlier bonds executed by J and 
P separately. The consideration for the fresh mortgages was the amount due upon 


the earlier mortgages. A suit by the mortgagee upon the bond of 1887 was dismissed 
against the widow of J on the ground that she was not bound by it. A decree was 
passed against P for the aggregate amount of the two bonds. The decree was executed 
bat the foll amount was not realised. The plainuff thereupon brought this suit 
upon the earlicr bond executed by J. Held that the mortgagees were not entitled 
to maintain the suit on the bond of 1876, although they did not get, under the 
bond of 1887, all that they thought they were getting at the time of the execution. 


Held further that the question in a case of this kind ıs one of intention and the 
intention was that the new mortgage should supersade and be substituted for the 


old one. 

FIRST APPEAL from a decree of Babu Baijnath Das officiating 
Subordinate Judge of Bareilly. 

Suit for sale on q mortgage. 

Maharaj Singh and Jai Chand were two separated Hindu bro- 
thers and owned certain shares in a Zemindari. Jai Chand was 
succeeded by his widew Musammat Nandan Kuar and Maharaj 
Singh by his son Phul Singh who both predeceased Nandan Kuar. 
Jai Chand had mortgaged his share to the plaintiff, and so also 
had Phul Singh. Later on fresh mortgage deeds were executed 
by Phul Singh and Nandan Kuar jointly, by which, ‘in lieu of all 
the previous bonds they mortgaged the earlier Zemindari for the 
aggregate amount due on them. The plaintiffin a previous suit 
filed against both Jai Chand and Nandan Kuar sought for the 


C. J. 
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recovery of the entire mortgage money secured by the renewed +” 


bonds. Nandan Kuar having denied her liability it was held in 

that suit that she was not bound by the renewed bonds anda 

decree was passed against Phul Singh alone for the entire amount 

claimed and Nandan Kuar and her share were exempted. It 

appeared that in execution of that decree no more could be realised 

than avas due on the old mortgages executed by Phul Singh alone, 
z . 46 R 
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The plaintiff thereupon brought the present suit against the 
widow of Jai Chand on the old mortgage executed by him. In 
defence it was pleaded that by the execution of the renewed bonds, 
the bond in suit had been discharged and nothing remained due 


Har CHANDI on it; it was also pleaded that in the previous suit the plaintiff 


Richards, C.J. 


e had obtaingd also a decree for the amount of the bond in suit and 
he conld not sue for the amoûnt for the second time. 

The Court of first instance decreed the suit holding that 
Nandan Kuar having repudiated the renewed bonds the old bond 
executed by Jai Chand could be sued on and the previous decree 
on the renewed bonds, althoughit was a decree for the entire amount, 
didnot cover the entire claim so far as the security was concerned. 

The defendants appealed. 

Sundertal and Motilal Nehru, for the appellants, 

B. E. O'Conor and J. N. Chandri, for the respondent. 

The judgment of the Court was delivered by \ 

RICHARDS, C. J :—This appeal-arises out of a suit on foot of a 
mortgage, dated the 13th of November 1876. The original sum 
secured was R 5500. Plaintiffs claim Rs,20,000, for principal and 
interest, relinquishing a very large amount. The circumstances are 
a little peculiar and the question for determination is chiefly a 
question of law. è 

Maharaj Singh and Jai Chand were two brothers. Maharaj 
Singh had a son Phul Chand. Jai Chand had no issue but left a 
widow Musammat Nandan Kunwar, who survived not only Maharaj 
Singh but also Phul Singh. The mortgagor, in the bond sued on, 
was Jai Chand, who was admittedly separate from Phul Singh, his 
nephew. ` Jai Chand was entitled to five-sixth ofthe property in ques- 
tion and Phul Singh to one-sixth. 


On the 6th of March 1879 and on the 26th of September 


. 1881 Phul Singh alone executed mortgages in favour of the same 


mortgagee (the predecessor in title of the plaintiffs). Onthe gth 
of September 1887 and on the 3rd of October 1887 fresh mortgages 
were executed. They purported to be executed not only by Phul 
Singh but also by Nandan Kunwar. The consideration for these 
fresh mortgages was the amount due upon the mortgage now sued 
upon and also the two mortgages of the 6th of March 1879 and the 
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26th of September 1881 (executed by Phul Singh alone as already 
mentioned). : 

The result of the transaction, if it had held water, would have 


been that the mortgagee got the security of Jai Chand’s property 
for the indebtedness of Phul Singh and the security of the property 


of Phul Singh for the indebtedness of Jai Chand; in other words® 


the entire village was mortgaged under both mortgages. A suit was 
brought upon foot of the two mortgages of the 9th of September 


1887 and the 3rd of October 1887 against Phul Singh and Nandan‘ 


Kunwar, sometime in the year 1896. A decree was obtained 
against both from the court of first instance. On appeal however it 
was held by this Court that Nandan Kunwar was not bound by 
either of the two mortgages in suit, and the result of that litigation 
was that a decree was given against Phul Singh alone for the sale 
of his property for the aggregate amount of the two mortgages of 
the 9th of September 1887 and the 3rd of October 1887. There. 
was an appeal to thei: Lordships of the Privy Council by the plain- 
tiff mortgagee but the decision of this Court was upheld. The 
decree was put into execution but the full amount was not realized 
and we accept the finding of the court below that no more was 
realized than the original amount of the mortgage debt and interest 
which ought to be attributed to Phul Singh. 


The present suit has beep instituted on foot of the mortgage of 
the 13th of November 1876pit being the contention of the plaintiffs 
that in the events which have happened they are entitled to put 
this mortgage in suit noth'withstanding that upon the terms of the 
mortgage of the gth of September 1887 the mortgage now sued 
upon was discharged and handed over to Phul Singh, The court 
below has decreed the plaintifi’s suit and the defendants appeal. 


In our opinion the decree of the court below was wrong. Itis 
impossible now to say exactly who was to blame for the transaction 
which took place in 1887. It would appeat that it wasthe opinion of 
this Court when it dismissed the suit brought in 1896 that a fraud 
had been practised upon Musummat Nandan Kunwar by Phul Singh 
and the predecessor in title of the plaintiff. The question in a case 


of this kind is one of intention. There cat bé-no doubt that it: 


was the intention of Phul Singh and the mortgagee that the new 
mortgage shoutd supersede and be substituted for the mortgage 
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which is now sued upon, and there can be no doubt that in pur- 
suance of that intention the mortgage bond which is now sued 
upon was handed over to Phul Singh. In the present suit the 
plaintiff was unable to produce the mortgage and had to sue 
upon a copy. It is quite possible that if the plaintiff had succeeded 
in 1896, when this Court held that Nandan Kunwar was not liable, 
in showing that a fraud had bæn practised upon the mortgagee by 
Phul Singh, the equities between Phul Singh and the mortgagee 
might have been in some way adjusted. The mortgagee might 
have taken a decree against Phul Singh only for the amount due 
by him and got a declaration that his rights under the mortgage 
now. sued on should be revived or he might have taken some steps 
to recover the mortgage deed or to get æ declaration that Phul 
Sing held it in trust for him. But nothing of this kind was done, 
A decree for the aggregate amount was obtained against Phul 
Singh and this decree was put into execution; no step of any kind 
was taken by the plaintiff until limitation was on the eve of 
expiry. In our opinion at the time of the institution of the 
present suit the plaintiff was neither possessed of nor entitled 
to the possession of the mortgage bond sued upon, and under these 
circumstances we do not think his representatives were in a posi- 
tion to maintain the present suit. Notwithstanding that the 
mortgagee did not get all that he thought he was getting at the 
time of the execution of the new mortgages, we think that he must 
be held to have accepted the performance ofethe contract contained 
in the mortgage now sued upon (z. e., the mortgage of the 13th of 
November 1876) by Phul Singh within the meaning of section 41 
of the Contract Act. It is true, no doubt, that the defendants are 
the sons of Phul Singh. It must be remembered at the same time 
that they are in possession-of the property, not as the sons of Phul 
Singh but as the reversioners to the estate of Jai Chand, upon the 
death of his widow Musammat Nandan Kunwar. 


We accordingly allow the appeal, set aside the decree of the 
court below and dismiss the suit. We think under the S%ircums- 
tances, however, that it is fair that both parties should abide their 
own costs in both courts and we order accordingly. l 

- Appeal allowed. 
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BIMALA CHARAN ROY 
DEOIR ° 
KING-EMPEROR* 
Penal Cods (Ad XLV of 1860) section $06, goS—Criminal breach of irusi— Water- 
Works Inspector misappropriating Water—Alonsy realised as tax—Non-payment to the 
Municipality— Water- Werks Act (I of 1891 )— Neo conviction under. 


Where it ıs the duty of a Municipal water-works Inspector to supeivise and 
check the distribution of water from the Municipal water-works, he has dominion 
‘over the water belonging to his employers. If he deliberately misappropriates 
such water for his own use or for the use of his tenants for which he pays no tax 
and gives no information to his employers he is guilty of the offence of criminal 
breach of trust within the meaning of section 408 of the Penal Code. 


Held further that when a water-works Inspector 1ealises money from his own 
tenants as wate: tax but does not pay the money in the Municipal office he is guilty 
of criminal breach of trust and the fact that he may be punished under the water- 
works Act does not vitiate his conviction under the Penal Code. 

CRIMINAL REVISION from an order of Austin Kendall Esq., 
Sessions Judge of Cawnpur. 


W. Wallach, Satya Chandra Mukergzy and Sital Prasad Ghose 
for the applicant. 


R. Matcomson (Assistant Government Advocate), for the Crown. 
‘The following juagment was delivered by 


RAFIQ, J.—This is an application in revision under section 
435 of the Criminal Procedure Code from an appellate order of 
the learned Sessions Judge of Cawnpur maintaining the convictions 
and sentences passed on the applicant under section 436 and 408 
of the Indian Penal Code. The facts which led to the conviction 
of the appellant are as follows. The applicant Bimala Charan Roy 
was the water-works Inspector in the service of the Municipali; 
ty of Gawnpur on Rs. 140 per mensem. He rented two houses 
situated in one compound No $% in Mohalla Patkapur in the City 
of Cawnpur. He himself lived in the larger house and let the other 
house to two brothers Surendra Nath and Birendra Nath Banerji 


at a rent of Rs. 3 per mensem. It seems that water was laid on to 
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the larger house but not to the smaller one. The tenants of the 
smaller house wanted the water to be laid on to their house and 
spoke about it to the applicant. The latter tapped the principal 
main which ran on the east side of the compound No. $$ and con- 
nected it by means of an old pipe to the smaller house and to his 
rden on the west. The work was done under the orders of the 
applicant by the plumbers and &tters of the Municipality who were 
his subordinates. No report of the new connection was made to 
the Municipality. The applicant represented to his tenants that 
the Municipal tax for the two pipes, namely one in the smaller 
house, and the other in the garden, came to Rs 9, and that he and 
they, the tenants, should pay the tax in equal shares. The tenants 
agreed to the proposal of the applicant and paid him Rs. 9 for two 
years, Sometime in 1911 the applicant was either dismissed by 
the Municipality or left their service. It was after the severance 
of his connection with the Municipality that it was discovered that 
water was laid on to the smaller house and the garden for which 
no tax had beefi paid to the Municipality. After a careful investi- 
gation a prosecution was started against the applicant which result- 
ed in his conviction. The facts just related have been found by 
the two lower courts against the applicant. The learned counsel 
for the applicant has advanced two contentions in support of the 
applicant that the offence deducible from the facts found by the 
lower courts is one that falls under section 45 of the Water-Works 
Att, or one of theft, or cheating. No offeħce under section 406, or 
408 of the Indian Penal Code, it is said, has been madeout. I do 
not agree with the contention of the learned counsel for the appli- 
cant. The applicant was a member of the Municipality at Cawn- 
pore and one of his duties was to supervise and check the distribu- 
tion of water from the Municipal Water-Works. In other words he 
had dominion over the water belonging to the Municipality. He 
deliberately misappropriated that water for his own use and for 
*the use of his terrants for whieh he paid no tax and about which he 
laid no information to his employers nor obtained permission for 
tapping the main. In thus misappropriating Municipal water the 
applicant clearly committed the offence described in section 408 of. 
the-Ihdian Penal Code. The’ conduct of the applicant_in realising, 
meney from his tenants on account of water tax “and misap~ 
propriating that money to himself clearly falls under *the offence 
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described in section 406 of the Indian Penal Code. There was a 
distinct contract between himself and his tenants that the money 
which the latter were paying was paid on account of water tax, and 
the applicant in keeping that money committed criminal breach of 
trust. It may be that the offences of applicant may be punishable 
under the Water-Works Act also but that does not vitiate the 
conviction under section 406 and 488 of the Indian Penal Code. 


_ The second point urged on his behalf and urged with great 
force is that he being a literate respectable man should not have 
been dealt with so severely as he has been by the lower court. 
The learned counsel for the applicant urges strongly the claim of 
his client for the reduction of the sentence. I do not think that 
because the applicant is literate he should be dealt with less severe- 
ly than an ignorant man. In fact his position as servant of the 
Municipality and as a literate person calls for a more severe sen- 
tence than if he were an ignorant man unconnected with the 
Municipality. The application fails and is rejected. The appli- 
cant must surrender to his bai] before the Magistrate. 

Application rejected. 





BAKHSHI RAM 
VETSUS 
LILA DHAR AND OTHERS.® 


Admission made ina deed —fdmissibriity in evidence—A ction-purchaser—Proof of consi- 
deration—Ploa of want ef legal necessity, net generally to be raised by the anction- 
ptirchaser —7¥tle complete—Adverse possession agarnst all the members of the point 
Hindu family with the mortgagor—Attesting sortness, not seeing the executant sign 
—Frurther opportunity te produce evidence. š 


In a suit on a mortgage brought against the mortgagor, his sons who were membeis 
of the joint Hindu family with the mortgagor hat were not peu ties to the moitgage and 
the purchaser at an auction male of the equity of redemption ofthe interests of the 
mortgagor, the auction-purchaser defendants put the plaintiff to the’ proof of the 
mortgage and the passing of the consideiationand further pleaded that the mortgage 
had been made without legal necessity : Ae/d that the admission made in the mört- 
gage@deed and before the registering officer by the mortgagor as to the passing of 
consideration was admissible in evidence against the purchaser of equity of redemp- 
tion at an auction sale in execution of a simple money decree Bekari Lal v. Makkdum 

, Bakhsh [1913] 11 ALL. T. R., 221, followed Manekar Singh v. Sumitra Kttar 
[1895] I. L. R, 17 All., 428 not followed Mesnffar Hussain v. Kishor: Mohan Roy 
[1895] L -L R., _22 Cal., 909 (P. C.) reliedon. 
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Held further, that where the only evidence tendered in proof of a mortgage 
deed was that of an attesting witness who had not seen the executant sign, the 
plaintiff ought to be given a farther opportunity of producing evidence for the pui- 
pose ot proving the bond. 


Held further, that a purchaser at aucticn of the Tight; ue ard interest of 


the father alone in a joint family property which had been moitgeged by the father 
was not entitled to raise the plea that the mortgage was made without legal necessity 
so long as there was time yet forthg sons to challenge the purchase, A/tAasimad 
Alnsamulsllak Khan v. Mithu Lal [1911] I. L. R., 33 All 783 distinguished, 
SECOND APPEAL from a decree of J, L. Johnston, Esq., second 
Additional Judge of Aligarh, modifying a decree of B. Kunwar 
Sen, Additional Subordinate Judge. 
` Suit for sale upon three mortgages, 

The facts were briefly as follows:—The syit was brought on the 
basis of three mortgage deeds, of which one only was the subject 
of dispute when the case came in second appeal before the High 


Court. This was a mortgage executed by Kallu, on 15th March, 


1890, in favour of the respondents. The appellant was the pur- 
chaser of the equity of redemption at an auction sale held on 20th 
January 1909 in execution of a simple money decree against 
Kallu alone. Kallu and his sons and the appellant were made 
defendants in the suit. The appellant alone contested it. He 
questioned the execution and the payment of consideration, and 
stated that Kallu had no necessity to borrow atall. The plaintiffs 
examined only one attesting witness te the deed in question and 
he deposed that the mark of the executant Kallu had not been 
made in his presence. The court of first instance held the exe- 
cution and part of the consideration proved and allowed the claim 
to that extent. On appeal the District Judge decreed the claim 
in full, holding *hat the recital of receipt of consideration in the 
bond and the registration endorsement were sufficient evidence, 
which was unrebutted, against the appellant. As to the plea òf 
want of legal necessity the District Judge refused to entertain it, 
pn the ground that the pleashad not been specifically raised in the 
Court of first instance which had framed no issue regarding it. 


Defendant appealed. 

S. C. Banerji, (for Durga Charan Banerji), for the appellant:— 
The plaintiffs have not proved that the bond was properly attested 
within the meaning of S. 59 of the Transfer of Property Act, There 
is no mortgage. : . 


` 
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Shawn Patter x. Abdul Kadir Ravuthan [1912] I. L, R., 35 Mad., 607. P. C. 
Secondly, the recital in the bond is not binding upon the appel- 
lant who is an atction-purchaser. 
Alanakar Singh v. Sumirta Aunar, [1895] I. L. R. 17 AlL, 428. À 


Bisheswar Dayal v. Harbans Sakay, [1907] 6 C. L. J. 659 
In the recent case of a 

Behari Laly. Makhdunt Bakhsh, [1913] 11 A. L. J. R., 221 
the case of an auction-purchaser was left open. There the purchaser 
was one who had obtained a private transfer. 

[CHAMIER, J:—What is the difference, upon principle, between 
a private purchaser and an auction-purchaser ? ) 

It has been held in,some cases that an estoppel which is ópera- 
tive against the judgment-debtor need not necessarily be operative 
against the auction-purchaser. Referred to 

Mohamad Mosaffe: Hussain v. Kishori Alehan Rey [1895] I. L R a2 Cal., 
. 909. P. C. 


Thirdly, the District Judge should have entertained the plea of - 


want of legal necessity. The plea was raised in the written state- 
ment. A purchaser is entitled to raise the plea. 7 
Mukammad Alusamil Ullah Khan v. Afithu Lal, [1911] I. L. R. 33 Al., 783 F. B, 
Sarat Chandra Chaudhri, (for J. N. Chaudri) for the rspondents, 
was heard on the first and the third points:—The case was decided 
‘by the two lower courts previous to the publication of the ruling ofthe 
Privy: Council cited by the dppellant. According to the view which 
_prevailed before thatgruling the bond in dispute would be regarded 
as validly attested and sufficiently proved, as the materials now 
stand on the record. Under the circumstances an opportunity ought 
to be given to the respondents to produce the other attesting wit- 
nesses and prove the document in the light of that Tuling. 
Then, the appellant is the auctionpurchaser of Kallu’s interest 
alone and not of that of the sqns. His position is no higher than 
that of Kallu, and he can not raise any pleas not permissible to 


Kallu himself. Therefore, he is not entitled to raise’the question of ° 


want of legal necessity. In the casein I. L. R. 33 All, relied on 
by the appellant, the purchaser, besides, being a transferee from the 
mortgagor alone, had acquired by adverse possession a title to the 
whole of the family property as against all the members of the fami- 
ly. In the present case the appellant has acquired nothing beyond 
Kalu’s interest. : 

. 47 R 
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S. C. Banerji, in reply:—In sale in execution of a simple 
money decree against the father alone it is not only the interest of 
the father that can pass, but the whole family property including 
the sons’ interest can pass, unless the sons prove that the debt was 
tainted with immorality, In the absence of any such action on 
the sons’ part it must be takers that the appellant purchased the 
whole family property and is thus entitled to raise the plea of 
legal necessity. 

The Judgment of the Court was delivered by 

CHAMIER, J.—This was a suit by the respondent on three 
mortgages dated August 18, 1878, March 15, 1890 and November 
13, 1898, but for the purposes of the present*appeal we may regard 
it as a suit on the mortgage of March 15th 1890 only. The first 
defendant to the suit was Kallu the executant of the mortgage. 
Defendants 2, 3 and 4 were the sons of Kallu. Defendant 5 was 
a lessee of the mortgaged property and defendant 6 who is the 
appellant here "is a purchaser of the property in execution ofa 
money decree obtained by him against the defendant Kallu. 


` The appellant put the respondents to proof of the mortgage and 


of the passing of the consideration and he also pleaded that the 
mortgage had been made without necessity. The first court held 
that the execution of the mortgage was proved by the evidence 
of two witnesses Raghunath Prasad ‘and Bhudeo, but that the 
passing of a portion of the consideration, had not been pro» 
ved. That court accordingly gave the yespondent a decree for 
part only of the sum secured by the mortgage. On appeal the 
District Judge agreed with the Court of first instance that the 
execution of thé mortgage had been proved and held that it was 
not open to the present appellant to challenge the deed on the 
ground that it was not supported by necessity. On the evidence 
he came to the conclusion that the passing of the whole of the 
econsideration fòr the deed had been proved and he varied the decree 
of the first court accordingly. In second appeal it is cogtended 
:—(1) that the District Judge was wrong in holding that an’ 
admission as to the receipt of the consideration made by the exe- 
cutant Kallu in the deed and again before the régistering officer 
were admissible in evidence against the appellant the auction- 
purchaser of the property, (2) that the appellant was entitled to 
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raise the question of legal necessity, and (3) that the evidence 
relied on as proof of the execution of the deed did not as a matter 
of law amount to proof of the execution of the deed. 


The question whether admissions such as those made by Kallu 
in the present case are admissible against a subsequent auction- 
purchaser of the property was left open by our decision in Behari 
Lal v. Makhdum Bakhsh (1). All that was held in that case was 
that such admissions are admissible against a subsequent purchaser 
of the property by a private treaty. But on the authorities we 
must hold that there is no real ground for distinguishing between 
the case ofan auction-purchaser and the case of a purchaser by 
private treaty. The decision of this Court in Manohar Singh v. 
Sumitra Kunwar (2) has been relied on as authority for the 
proposition that such admissions are not admissible against a 
subsequent auction-purchaser of the property. The decision in 
that case was pronounced shortly before the decision of their 
Lordships of the Privy Council, in Mohammed Mosaffar Hussein 
v. Kishori Mohan Ray (°), was received in this coantry. In that 
case their Lordships said that “where one man allows another to 
hold himself out as the owner of an estate and a third person 
purchases it for value from the apparent owner in the belief that he 
is the real owner, the man who so allows the other to hold himself 
out shall not be permitted to recover upon his secret title unless 
he can overthrow that of the purchaser by showing either that 
he had direct notice pr atleast constructive notice of the real title” 
and their Lordships decjded that this rule applied to a subsequent 
auction-purchaser of the property. Their Lordships said “this 
principle applies to Abdul Ali and the appellants are'in the same 
position as they purchased only his right, title andeinterest and are 
equally bound by it”. If such an estoppel is binding upon a 
subsequent - auction-purchaser there can be no doubt that an ad- 
misson made with reference to property is admissible in evidence 
against a subsequent auction-purchaser of the property. Thg° 
value gf the admission is another matter. The appellant in the 
present case must be held to be the representative-in-interest of 
Kallu and the statements made by Kallu in the deed and before 

(1) L1g1g] 11 A, L. J. R., 221 
= (2) [1895] L L. R, 17 All, 428 
(3) [1895] L Le R., 22 Cal., 909 
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the registering offcer are therefore admissible against him. If there 
is no ground for ‘distinguishing between the case of an auction- 
purchaser and the case of a purchaser by private treaty, there can 
be`no doubt of the admissibility in evidence of the statements 
nade by Kallu. On this point there are seyeral recent decisions 
of this Court. The first ground of appeal, therefore, fails. 


e With regard to the second ground of appeal the appellant 
must be regarded as a purchaser of the rights of Kallu only. His 
purchase was made as recently as 1909 and might yet be challenged 
by Kallu’s son. He is, therefore, in å different position from that 
occupied by the purchaser in the case of Muhammad Musasntl 
Ullah Khan v. Mitthu Lal ČC). In that case it was held’ by the 
majority of the Court that the purchaser was entitled to challenge 
a mortgage made by one member of a Hindu family, because he 
had acquired title to the property by adverse possession against 
all the members. We must, therefore, hold that the appellant is 
not entitled to raise the question of the validity of the mortgage. 
With regard to, the third ground of appeal we think there ought 
to be a further enquiry by the lower appellate court. It appears 
that there were three supposed attesting witnesess to the mortgage, 
One named Raghunath Prasad, who was called, said that Kallu 
did not sign the deed in his presence, therefore, he was not an 
attesting witness. There iS evidence that another supposed attest- 
ing witness named Sunder Lal is dead. Nothing is known 
about the third attesting witness. The re¢pondent in all probability 
relied on a decision of this court according to “which the evidence 
of Raghunath Prasad, if believed, was sufficient evidence of: the 
execution. dn view of a recent decision of the Privy Council it 
must be held on,the record as it stands that the bond in suit has 
not been proved. In the circumstances we think that the respon- 
dent should be given a further opportunity of producing evidence. 
We direct that the record be returned to the court below for a fresh 
-finding on the qyestion whetker the mortgage deed of March I5, 


‘ 1890 has been proved. Further evidence will be taken; and on 


return of the finding ten days will be allowed for objections, a 


2 


B. K. àI. Issue renitted 


(1) [911] I, La R., 33 All., 783. 
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é 
KHUSHHAL SINGH . Civil, 
versus ; : 1913 

ADKARAN SINGH» AND ANOTHER* Alarh, i, 


dgra Tenancy Act (IlL of roor), section 34—Partitien— Possession of land without GRIFFIN, J. 
the consent of the owoner—Suit Ser rent by (he emner, maintainable. Ryvgs, J. 


Where on partition certain Advadbashs land of the defendant was allotted to the 
plaintiff but the former, without the consent of the latter, continued in possession until 
a few years after the paitition and iecetved rent from sub-tenants and the phintiff 
sued the defendant for the recovery of the rent thus received s/d that section 34 of 
the Tenancy Act applied gnd the plaintiff was clearly entitled to the rent claimed. 
Debi Singh v. Mohammed Ismail Khan [1898] I. L. R 20 AJL 296 and Aann; y 
Tiwari v. Raj Kumarlal [1904] 2 A. L. J. R. 1 distinguished. 
SECOND APPEAL from a decree of J. L. Johnston, Esq, Second 
Additional Judge of Aligarh, confirming a decree of Chaudhri Jot 
Sing, Assistant Collector, First Class, of Aligarh. $ 7 


The facts were briefly these :—Certain land which had been 
the kAudhasht of the appellant fora period of less than 12 years 
was allotted at a partition in,1315 Fasli tothe respondents’ lot. 
The lard had not become the appellant’s Sjr. Despite the partition 
and allotment the appellant refused to give up possession. He, 
and then his sub-tenants, cdntinued to cùltivate it till the end of 
1318 Fasli, after which thé respondents obtained possesstion by 
ejecting them under section 58 of the Tenancy Act. The respon-, 
dents then brought a suit, in the court of Assistant Collector, for 
recovery of Rs. 174 (calculated at the annual rate of Rs. 58, which 
was the rent payable by appellant's sub-tenants) together with in- 
terest, in respect of the years 1315 tq 1317 Fasli. They alleged . 
that the appellant's continuance in possession was without their 
consent. The respondents had not had rent assessed on the land~ 
in dispute. The Assistant Collector gåve a decree*at the rate of «° 

“Rs, 35/- annum, and on appeal the District Judge confirmed 
this decree. The appellant came in Second Appeal to the High 
Court 8. ` i ' 

A. H. C. Hamilton, for the appellant:=—The Zemindars did 

not have the rent fixed by a Rent Court under section 95 of the 
° S. A. No, 851 of 19ra. 


SINGH. 


Grifins, J. 
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Tenancy Act. Nor was any rent agreed upon between the parties. 
Under these circumstances the zemindars can not, after having 
ejected the appellant, sue for rent or for use and occupation. The 
appellant was ejected under section 58 of the Tenancy Act and sec- 
tion 34 of that Act has no application. The rent can not be deter- 


mined now, as action under section 95 can be taken only during 
e 


the continuance of the tenancy The following rulings support me. 
Manni Teroart v. Raj Kumar Lal. [1904] 2 A. L. J. R., 1. 
Sheo Gopal Pande v. Thakur Baldes Singh, [1911] 8 A. L. J. R., 1087. 
Kamta Prasad v. Panna Lal, [1912] 11 A. L. J. R., 29. 
Debi Singh x. Muhammad Ismail Khan, [1898] 1. L. R, 20 All, 296. 


S. N. Sen, (for Benode Behari), for me respondents _ was not 
called upon. 


The judgment of the Court was delivered by 


GRIFFIN, J—Under a partition held in 1315 Fasli certain plots 
were allotted to the plaintiffs) These plots were then in the occu- 
pation of thedefendant ashis Ahudkasht, The defendant continued 
in occupation until 1318 Fasli when he was ejected. The plaintiffs 
in the present suit seek to recover from the defendant the sum paid 
to the latter by certain persons holding from the defendant as his 
sub-tenants. In their plaint the plaintiffs alleged that after the 
partition they asked the defendant to vacate the land in suit; never- 
theless the defendant continued to cultivate it without the consent 
of the plaintiffs. The courts below decré@ed the plaintiffs’ suit finding 
that the defendant continued in occupation ‘of the holding without 
consent of the plaintiffs. On appeal here it is contended that the 
provisions of section 34 of the Tenancy Act are not applicable to 
a case like the present and that the respondents could not after the 
ejectment sue for rent unless they could prove an agreement for 


` payment of rent or a prevfous assessment of rent on the holding. 


We have been referred to several rulings of this Court :—Dedr Sing 

v. Mohammedelsmail Khau (1), Manni Tewari v. Raf Kumar Lal 

and others?) In our opinion none.of the rulings quoted before us 

have any application to the present case. In the case befote us the 

defendant was in occupation of the land in suit without consent of 

the plaintiffs and the latter were clearly entitled under section 34 
(1) [1898] I. 'L. R-, zo All 296, (2) [1904] 2 A. L. J. R 1. 


VOL. XI.) HIGH-COURT. : 379 


4 
of the Tenancy Act to institute a suit to recover rent at such rate Crvit. 
as the court may determine fair and equitable for the period the land 1913. 
had been in the occupation of the defendant. The appeal fails and Kyusanat 
is dismissed with costs. = had 
B. K. M. : Appeal dismissed. ADEARAN 
° SIGH: 
i Grifin, J. 
GOBARDHAN AND OTHERA 

CIVIL. 

; ; versus — 

$ HORI LAL AND OTHERS.* meg 


Evidence Act (1 of 1872) Sections 69, 70—Preef of handwriting of (he executants necessary March, 10. 
—No presumptive or ether evidence allowed.— Difference betwesn Eugiith and Indian Lew. GRIFFIN J 

All the witnesses and the erecutants of a mortgage deed, on which the executants Craume, J. 
had made marke only, having died, evidence was given to prove the handwriting of 
some of the marginal witnesses and the court was asked to presume execution as the 
document had been admitted by one of the executants in certain other documents 
tendered in evidence and proved, Ac/d that the evidence adduced did not comply 
with the requirements of section 69 of the Evidence Act and the document could 
not be taken to have been proved. Held further that the admigsion made by one 
of the executants in a later deed could not avail against the others. 

In England it is recognised that there is distinction between proof of the handwriting 
ofa person and presumptive end other evidence that a document has been executed, 
The Indian Law does not appear to allow a party to rely on presumptive or other 
evidence of execution where he is unable to comply with the provisions of section 69 
of the Evidence Act... 

SECOND APPEAL from a decree of F. E. Taylor, Esq., District 4 
Judge of Bareilly, confirming decree of B. Baij Nath Daa, Subordi- 
nate Judge. 

Suit for sale upon a mortgage. 

The facts of the case appear fully from the judgment. 

Shortly stated they were as follows :—Khushal Singh, Baljit 
Singh and Moti Singh executed a mortgage deed in favour of the 
plaintiffs) - The executants made their marks on the deed which 
was signed by several persons as attesting witnesses. -The present 
suit was brought after the death of the executants and the marginal 
witnesses. The signatures of marginal ewitnesses were proved and | + 
the courts below decreed the suit. 

Defendants appealed. 

L. M. Banerji, for the appellants (defendants):—the mortgage- 
deed in suit has not been proved as required by section 68 and 
section 69 of the Evidence Act. There is no proof that the sig- 
natures of the executants are in their handwriting. The provisions 

*S. A. No. 846 of 1912, 


Chamier, J. 
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of section 69 are imperative and are not satisfied by proving a later 
deed of usufructuary mortgage in which the deed in suit has been 
recited. Secondly, some of the representatives in interest of the 
` executants of the deed in suit did not join in executing the usufruc- 
" tuary mortgage or the sale deed. They are, therefore, not bound 
by any admissions contained În those two documents. : $ 


B. E. O'Conor, for the respondents :—The plaintiff produced the 
best evidence that could possibly be given under the circumstances in 
- proof of the mortgage in suit. ` Séction 69 does not say that direct 
evidence alone must be given in proof of the signature of the exe- 
cutant. Where direct evidence is not available the execution may be’ 
proved by indirect evidence. Accordingly,’proof of the later deed 
. which recites the deed in suit is sufficient proof of the latter. “The 
Indian Law of Evidence is founded on the English law. Section 69 
should, therefore, be supplemented by the English rules of evidence 
which provide that in cases like the present the document, can be 
proved by secondary evidence of handwriting, or by presumption or 
by any other evidence. 
Phipson: Evidence (5th Edition) p. 494. Pa 
Taylor: Evidence (gth Edition) p. 1214. ° 


L.: M. Banerji, was nof heard in reply. 
The judgment of the Court was detivered by 


CHAMIER J.—This appeal arises out of aesuit brought by the 
respondent Hori Lal on a mortgage made in his favour on Novem- 
ber 22nd 1889 by three persons Khushal Singh, Moti Singh and 
Baljit Singh. Both the courts below have found that the-mortgage 
in suit has been _proved and have decreed the claim. This is a 
second appeal by some of the defendants who contend, and have 
throughout contended, that the mortgage deed has not been 
proved. Other points are taken in the appeal to this court. But, 
*in the view we take of the question of the proof of the deed in suit, 
it is unnecessary to refer to them. The three executanty of the 
deed, being unable to write, made their marks. All three of them 
and all the attesting witnesses to the deed died before this suit was 
brought. The evidence adduced to prove the document consists 

" of (2) the statement of a witness named Lalta Prasad who claimed 
to be acquainted with the hand-writing of two of the attesting’ 
witnesses, (2) a deed of usufructuary mortgage*executéd by one of 
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the executants of the mortgage in suit and by the representative 
of the two other executants, which refers to and recognizes the 
genuineness of the mortgage in suit and (3) a deed of sale executed 
in 1902 by the representatives or some of the representatives of the 
executants of the deed in suit which recognizes the genuineness 
of the usufructuary mortgage mentioned above, This evidence 
leaves little doubt in our mind that the mortgage in suit is genuine 
and it has been accepted by both the courts below as sufficient. 
But it is contended that the evidence, other than the statement of 
the witness Lalta Prasad, is not evidence of the kind required by 
law. The appellants rely on section 69 of the Evidence Act which 
provides that “if no such attesting witness can be found, or if the 
document purports to have been executed in the United Kingdom, 
it must be proved that the attestation of onè attesting witness, at 
least, is in his hand-writing, and that the signature of the person 
executing the document is in the hand-writing of that person.” 
The evidence of Lalta Prasad proves that the attestation of two of 
the attesting witnesses is in their handwriting. But it appears to 
us that the two deeds relied upon are not evidence that the signa- 
tures of the persons executing the document are in their hand- 
writing. It was contended on behalf of the plaintiff-respondent 
that the usufructuary mortgage and the deed of sale prove indirect- 
ly that the signatures of the three executants are in their hand- 
writing. Section 69 of the Evidence Act reproduces as regards 
attesting witnesses, part of a rule of the English law. According 
to that law where a document is required by law to be attested 
one attesting witness at least must be called. But there are 
several exceptions to this ‘rule, one being that if the attesting 
witnesses are dead, insane, out of the jurisdiction, or cannot be 
found, secondary evidence of the execution may be given by proof 
of the hand-writing of the witnesses or, of this 1s not obtainable, by 
presumptive or any other available evidence. (See the cases cited at 
page 494 Phipson on Evidence, fifth edition ; and paragraph 1851 
on page 1214 of the 9th edition of Taylor on Evidence). -It is 
quite clear that in England it is recognized that there is a distinc- 
tion between proof of the hand-writing of a person and presump- 
tive or other evidence that a document has been executed. 
The Indian law does not in a case of this kind appear to allow 
a party to rely on presumptive or other evidence of execution, 
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cru where he is unable to comply with the provisions of section 69, 


1913. either as regards the attestation of the attesting witnesses or as 
Gomanpnay regards the signatures of the executants. In our opinion the evi- 
dence adduced by the plaintiff-respondent in the present case, to 
prove the signatures of the deed in suit, does not comply with 
section 69 and we must, therefore, hold that the deed has not been 
proved. It was pointed out that one of the executants of the deed 
admitted execution by himself in one of the later deeds and section 
70 was referred to, but that does not avail the plaintiff respondent, 
for it is not sufficient for his purpose to prove the admission of 
execution by only one party to the document. It appears to bea 
hard „case, but the plaintiff respondent has himself to thank for the 

result, . He deferred instituting the suit until all the attesting wit- 
nesses had died, knowing that the executants, who could only 
make marks, had made their marks on the deed. In any case he 
had considerable difficulty in producing proper evidence of execu- 
tion. We allow the appeal, set aside the decrees of the courts 
below and dismiss the plaintiffs claim with costs in all courts. 


v. 
Hori Lat. 


Chamier, J. 


~ 


B. K. M. ; Appeal allowed. 


— _ — 


CIVIL ' MEGHU RAI 


1913. VETSHS 

March, 17. RAM KHELAWAN AÑD ANOTHER.* 
Ricnarps, , Hindu Law—Rrght of smit—Snit by remote reversioners—eNearer reversioners altos. ` 
Tup C J. Plaintiffs sued for a declmation that a morgage made by a Hindu widow was 
_ not binding upon them. There Was no allegation in the phunt that plaintiffs were 
suing as distant 1eversioners, the nemer reversioners having done something to pre- 

Yent them from bringing the suite Plaintiffs did, asa matter of fact, claim to be the 

next revermoners, but this wes not proved to be the case. On the contrary it 

appeared that there were alive a daughter, her sons, and the son ofa predeceased 
daughter, Held, that the plaintiffs were not entitled to sue. 
_ Per RICHARDA, C. J.—A mait for a declaration by 1emote reversioners should 
ë not be encoufaged. 

APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Banerji, reversing a decree of Pandit Sri Lal, District 
Judge of Ghazipur, who reversed a decree of Babu Ganga Nath, 
Munsif of Ballia. 

*L, P, A, No, 56 of 1912, 
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Suit by reversioners for a declaration that a mortgage made by tiviz. 
a Hindu widow be declared ineffectual as against them. ° 1913. 


Musammat Mata Kuar, the widow of Ram Saran Rai, mort- Msanu Rar 
gaged, without any justifying necessity, the estate left by her Ram KHKLA- 
husband. It appeared that Ram Saran left him surviving, besides VENS 
the widow, his daughter Taluqa,Kuar, who had some minar 
children, and Mahendra Rai who was Ram Saran’s grand son by 
another daughter who had died. The plaintiffs were admittedly 
the reversioners who would come in after the sons of Ram Saran 
Rai’s daughter and they sued as the next reversioners. The court 
of first instance decreed the claim but the lower appellate court 
dismissed it holding that between the plaintiff and the defendant 
Mata Kuar there intervened Ram Saran’s daughter and grand- 
sons who were entitled to the property. On second appeal -the 
case came up before Mr. Justice Banerji who delivered the follow- 
ing judgment and decreed the claim. 

BANERJI, J.—This was a suit brought by the seversioners tOo Banerji, J, 
the estate of Ram Saran Rai,-to set aside the mortgage made by ; 
his widow, MusammatMata Kuar, in favour of the second defen- 
dant. It has been found by the lower appellate court that Ram 
Saran Rai left a son, who predeceased him, that the defendant 
Musammat Taluga Kunwar, who has séme minor children, is his 
daughter and that the defendant Mohender Rai is Ram Saran 
Rai’s grandson by anothet daughter who has died. The plaintiffs 
are admittedly the reversioners who would come in after the sons 
of Ram Saran Rai’s daughters. It has been found that the mort- 
gage in question was without justifying necessity. The court of 
first instance decreed the claim but the lower appellate court has 
dismissed it on the ground that between the plaintiff and Musam- 
mat Mata Kunwar, who made thé alienation, there intervene 
Taluga Kunwar, her sons, and the defendant Mohender Rai. It 
was alleged in the plaint that the spersons wh» were nearer e 
reversioners than the plaintiffs were in collusion with’ Musammat 
Mata Kunwar and the transferees from her. If this is so the 
plaintiffs are entitled to maintain the suit as held in Rani Anand 
Kunwar and another v. The Court of Wards (+). The court below 
did not frame any issue on the question of collusion. As there 

e (1) [1880] I., L. R., 6 Cal. 764. (P. C.) : 
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are materials on the record which would enable this Court to come 


to a finding on the point I have not deemed it necessary to refer 


an issue to the lower appellate court. Musammat Taluqa Kunwar, 
the daughter of Ram Saran Rai, in her written statement, supports 
the mortgage and so does Musammat Mata Kunwar, who is the 
guardian of Mohendar Rai. They live with Mata Kunwar, so that 
the persons who are nearer reversioners than the plaintiffs are in 
collusion with the first two defendants. That being so, the plaintiffs 


„are entitled to a declaration that the mortgage made by the first 


defendant will not affect their reversionary rights, I accordingly 
allow the appeal, set aside the decree of the lower appellate court 
and restore that of the court of first instance with costs in all 
courts, iy 

Against the decision of Mr. Justice Banerji the defendant 
appealed under section Io of the Letters Patent 


W. Wallach, Sunder Lal, Gobind Prasad, and Benode Bekarı, for 
the appellants. , 


M. L. Agarwala and Gokul Prasud, for the respondents. 
The Judgment of the Court was delivered by 


RicHaRDs, C.J.—This appeal arises out of the following 
circumstances :—The plaintiffs sued alleging that they were the 
reversioners to a property which had been alienated by way of 
mortgage by one Musammat Mata Kuar, the widow of Ram Saran 
Rai, and mother of one Jagmohan. The elaim was that the 
mortgage made by Musammat Mata Kuar should be declared not 
to be binding upon the plaintiffs as reversioners. There was no 
allegation in the plaint that the plaintiffs were suing as distant 
reversioners, thé nearer reversioners having done something to 
prevent them from bringing the suit, No such allegation was 
necessary, because, as already mentioned, the claim of the plaintiffs 
was that they were the next reversioners. This contention was 


‘based upon th® allegation” that Jagmohan survived his father 


Ram Saran Rai. The lower appellate court found that the 
plaintiffs allegation that Jagmohan survived Ram Saran Rai was 
not only false hut was supported by fabricated evidence. The 
learned District Judge gives very cogent reasons for this finding 
and in any event we are bound by it in second appeal. The result 
of this finding and a further finding of the lower appellate court 


ll 
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is that even the nearest of the plaintiffs can only succeed to the 
estate if four males and one female die in his life-time. The lear- 
ned District Judge dismissed, and wethink rightly dismissed, the 
plaintiffs’ suit on these findings. The learned Judge of this Court 
seeing an allegation in the plaint that there had been collusion 


r) 
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v. 
Ram KHELA- 
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between the transferee and the defegdants 3 and 4 raised the issue Richards, CJ. 


whether or not the defendants 3 and 4 had done something which 
rendered them unfit to protect the estate and having come to a 
finding upon this issue in favour of the plaintiffs decreed the plain- 
tiffs’ suit. We doubt very much that the plaintiffs would ever 
have brought the present suit at all if they had to do so in the 

capacity of reversioners who had four males and a female in front 
of them, and certainly suits for a declaration by remote reversioners 
are not to be encouraged. The learned Judge of this Court seems 


‘to have overlooked the fact that there were reversioners nearer 


than the plaintiffs who were not even parties to the suit at all, and 
other nearer reversioners were minors. Had the plaigtiffs brought 
the present suit upon the allegation that they were the distant rever- 
sioners, and brought the suit as such, we would not be disposed to 
interfere with the decision of the learned Judge of this Court merely 
on the ground that there was no specific allegation in the plaint 
that the nearer revetsioners had precluded themselves from bring- 
ing the suit but we think unger the circumstances of the present 
case and after the findings of the court against the plaintiffs as to 
their being the next réversioners to the property it was not right to 
read into the plaint an allegation that they were bringing the suit 
as distant reversioners because the nearer reversioners had either 
precluded themselves from bringing this suit or had refused to do 
so. We think that the present appeal ought to be allowed. We 
accordingly allow the appeal, set aside the decree of this Court and 
restore the decree of the lower appellate court. The appellant 
will have his costs of both the hearings ig this Court. e 

Appeal allowed. 
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RAM KISHAN DAS AND OTHERS 
Versus 


FAKIR CHAND AND OTHERS* 


Mortgage—Prierity—Aleripages execiiied ‘in reneroel of a prios mortgage —/nies mediate 
Morigages net eililled lo prierity—Intention— Presumplion—Retuin of the fist deed. 


. C. executed a mortgage in favour of A for Rs. 453 on January 20, 1883. On : 
November 23, 1886, he (G) mortgaged the same peoperty as that comprised in the 
first mortgnge, in favour of F for Ra 400. (This sum was paid to B in partial dis- 
charge of the mortgage of January 20, 1883, and a belance of Rs. 53, for pnncipal 
remained due on that mortgage. Adding to this the sum of Rs, 53, the interest up to 
January 10, 1895, G executed a mortgage in favour of the same B on that date 
hypothecating therein the same property as also some additional property. $B 
then sued ufon this last mortgage. F claimed priority by reason of his mortgage 
being earlier than this mortgage in suit. + Held, that B’s mortgage though later in 
date was entitled to priority over that held by F, as it was executed in renewal of 
B’» mortgage of 183. The mere fact that B bad returned the deed of 1883 did. not 
affect B’s claim to pnority. In every case of this kind what bad to be seen was the 
intention of the parties. In some cases the fact of the mortgage deed having been 
retuned would be a circumstance which might justify a court in holding that the inten- 
tion was lo abandon the prior mortgage and to supersede it by a later mortgage. 
But unless there were other circumstances frog: which an intention to abandon the 
prior mortgage could be gathered, since it wasto the interests of the mortgagee to keep 
up bis rights under the prior mortgage, it must be presumed that the mortgagee did 
not abandon the prior mortgage bat kept it subsisting. 


1 SECOND APPEAL from a decree of L. Johnston Esq., District 


Judge of Meerut, modifying a decree of Pandit Soti Raghuvansa 
Lal, Subordinate Judge. 
| 


p 


‘Suit for sale upon a mortgage. 
The Subctdinate Judgé decreed the suit. 


On appeal the District Judge reversed the decree. è 
Plaintiffs appealed. . 
Satish Chandra Banerji and Hartbans Sahat, for the iine 
Tej Bahadur Sapru, for the respondents. 

*S A, No. 593 of 1912. . 
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The judgment of the Court was delivered by 


BANERJI, J.—This was a suit for sale upon a mortgage exe- 
cuted by one Ghisa in favour of Behary Lal the predecessor-in-title 
of the appellants on January 10, 1895. On January 20, 1883, 
Ghisa executed a mortgage of a 234 biswansis share in favour of 


CwriL 
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D. 
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CHAND 


Behari Lal for Rs 453/. On November 23, 1886, he mortgaged thee Baneyt, 1. 


same property to Bhawani Prasad and Fakir Chand for Rs 400/-. 
This sum was paid to Behari Lal in partial discharge of his mortgage 


of January 20 1883, anda balance of Rs 53/-, for principal, remained , 


due on that mortgage. “Adding to this sum of Rs. 53/- principal, 
interest up to January 10, 1895, Ghisa executed a mortgage in 
favour of Behary Lal for Rs 177/-. In, this mortgage the same 
- property was hypothedcated as also some additional property. 
This is the mortgage which the plaintiffs seek to enforce. Fakir 
Charid in whose favour the mortgage of November 25, 1886, was 
executed claimed priority over the plaintiff by reason of the date 
of his mortgage being earlier than the date of the mortgage on 
which the suit is based. The court of first instance overruled his 
plea and decreed the plaintiffs’ claim against all the defendants 
including Fakir Chand. On appeal by Fakir Chand the learned 
District Judge modified the decree of the court of first instance 
and held that Fakjr Chand had priority, mainly on the ground 
that his mortgage was prior in date to the plaintiffs’ mortgage of 
January 10, 1895. We think that in g0 holding the learned Judge 
is in error. It is manifest that the mortgage of January 10, 1895, 
was executed in renewal of the mortgage of January 20, 1883, for 
the amount of balance due on that mortgage. In every case of 
this kind we have to see what .was the intention of the parties, In 
some cases the fact of the mortgage-deed having “been returned 
may be a circumstance which might justify a court in holding that 
the intention was to abandon the prior mortgage and to supersede 
it by a later mortgage. But unless there are other circumstances 
from which an intention to abandon the prior mortgage can be 
gathered, since it is to the interests of the mortgagee to keep up his 
rights under the prior mortgage, it must be presumed that the 
mortgagee did not abandon the prior mortgage but kept it subsisting, 
In the present case there is nothing to justify the inference that the 
mortgagee gave up his rights under the’ prior mortgage. When 
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Fakir Chand took a mortgage of the property which was already 
mortgaged to the plaintiffs’ predecessor, Behari Lal, he was aware 
that a mortgage of the amount secured by the deed of January 20, 
1883, still remained due. So that he clearly took a mortgage of 
the same property subject to the prior mortgage. It could not be 


~ —— _ ‘the intention of Behari Lal,.the prior mortgagee, to abandon his 
Bansrji, J. © 


rights under that mortgage, when after the mortgage of Fakir Chand 
and Bhawani Prasad, the first mortgage was renewed by the mort- 
gage of January 10, 1895. The authority on which the learned 


` Judge relies, when carefully read, so far from supporting his view 


shows the contrary. We, therefore, allow the appeal, set aside the 


. decree of the court below and restore that of the court of first ins- 
` tance with costs in all courts. We extend the time for payment of | 


the mortgage money for a period of four months from this date, 
Appeal allowed. 
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PRIVY COUNCIL. ‘ 
g - SONI RAM 


VETSIUS 
KANHAIYA LAL AND OTHERS.® 
Limilaiion Aci (15 of 1877 ) sections, 2 and 19—Article 148—Acknewledgmen(—Acknow 
lodgement by Hindu widow in possession of Aushand’s estate not binding on reverstoner— 
Act r4 of 1859—General Clauses Act (1 of 1868) section 6—Frsion of interests of 
morigas and morigages 1H one person—Suspension of period of limitation, 

Acknowledgments of a mortgage made by the widow and danghter of e Hindu 
mortgagee, while in possession as mortgagee of the mortgaged property, are not ack- 
nowledgments, within the meaning of section 19 of the Indian Limitation Act, 
made by a person or persons through whom the next reversioner of the mortgagee 
derives title o liability. Where, therefore, a suit for redemption is brought by the 
1epresentative in interest ot the original mortgagor against the reversioner of the 
mortgagee more than 60 years after the date of mortgage but within fo years of ack- 
nowledgment by the widow and daughter ofthe ma tgagee, 4e/d that such an acknow- 
ledgment wns ineffectual as giving a new period of limitation. 

Hald, also, that acknowledgment of a mortgage is only an acknowledgment of ` 
liability, which extends the period of limitation within which a suit to redeem the 
mortgage must be brought and does not confer title, and consequently section 2 of - 
Act 15 of 1877 did fot apply. e 

Acknowledgment ofa moi tgagee is nota ‘thing done” within the meaning of 
section 6 of the General Clanges Act (I of 1868). 

“The 60 years’ period oflimitation to redecm a mortgage allowed by article 148 of the 
Limitation Act begins to run when the right to redeem or recover possession accrues and 
when once the period begins to ran itcannot be suspended. Where in a mortgage deed 
no time was fixed for payment of money, Ae/d that the period began to run from the 
date of execution and the fact that for some time the mortgagor was in the position of 
both mortgagor and moitgagee did not suspend the limitatién period. Barrell v. 
The Earl of Egremont [1884] 7 Beavan’s Reports 205 distinguished. 

The law of limitation applicable to a suit or proceeding is the law in force at the 
dateʻof the institution of the suit oœ proceeding, unless there is a distinct provision 
tothe contrary. Held, accordingly, that the Question whether an acknowledgment 
dated 1866 was binding on the defendant must be decided aScording to Act 15 f° 
1887 which was in force at the date of the institution of the suit in 19¢7 and not 
according to the Act 14 of 1859 which was in force when the acknowledgment was 
made in 1868, . 

Skib Shanker Lal v. Soni Ram [1909] L L. R., 32 All, 33, affirmed. ; 
Ex PARTE appeal from a judgment and decree of the High _ 
Court at Allghabad, reversing a judgment and decree of the District . 
o g 49 R 
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Judge of Aligarh, affirming that of the Court of the Subordinate 
Judge of Aligarh, 

On the 4th March the appellant, who was representative in 
interest of the original mortgagor instituted a suit for redemption 
ofa usufructuary mortgage, dated the 2nd January 1842, against the 
yext reversioners of the original mortgagee, who died shortly be- 
fore the year1855. He was succeeded by his widow, who on the 
31st of March 1866 made an acknowledgment of the mortgage. 
She died on the roth May 1866 and was succeeded by the mort- 


“gagee’s daughter, who also made an acknowledgment of the mort- 


gage on the 29th April 1867. 


The daughter died on the 30th May 1898, when the respon- 
dents, who were her sons, succeeded her as’ the next reversioners 
of the original mortgagee. The respondents pleaded that the suit 
was barred by limitation. The appellant relied upon the acknow- 
ledgment, made by the ladies and also upon questions of law arising 
from the fact that during the period from 1883 to 1898 he was in the 
position of both mortgagor and mortgagee. The Subordinate Judge 
and the District Judge held that the acknowledgments were good . 
under Act 14 of 1859 which applied, and decreed the’ suit. But 
the High Court held that Act 15 of 1877 applied and dismissed 
the suit on the ground that the acknowledgments were not bind- 
ing on the respondents within the meaning of S. 19 of that Act. 
For a report of the Judgment sce S4ib "Shankar v. Soni Ram, I. L. 
R. 32 All. 33. e 

Plaintiff appealed, 


George Cave, K. C. and J. M. Parikh, for the appellant. 

From 1883 to 1898 the appellant was in the position of the 
mortgagor and mortgagee, and consequently he-was the person 
who was entitled to receive as well as liable to pay annually the 
sum of Rs. 80 as Malikana. There could be no action brought 


e during the whole of that period and the’rurining of the statute of 


limitation was stopped until 1898 when the mortgagee’s daughter 
died: 

Seagram v. Knight (1867) L. R.2Ch, App. Cas. 628, at p. 632. 

The statute was in fact in abeyance during the whole of that 
period which must be excluded from the computation of 60 years, 


The statute cannot apply where there is no assignable person to 
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pay the Malikana, It can only apply where there are two per- civi 
sons one of whom is entitled: to receive and give a discharge and 1913. 


the other is liable to pay the Malikana, Brahe 
NI 


Burrell x. The Earl of Bgramont (1844) 7 Beaven’s Reports, 205 at p. 234 et seq. ieee ek 
Again the appellant was in possession during the whole of that Lat. 
period with result that the cause of agtion to recover possession of ® 
‘the mortgaged: property within the meaning of the Art 148 of sch 
2 of Act 15 of 1877 did not arise until the appellant was dispos- 
sessed after the suit was instituted, and the suit is, therefore, not 
barred. The appellant was in possession as mortgagee and received 


the produce of the mortgaged land. 


Under S. 20 of Att 15 of 1877 such receipts give him a hew 
period of limitation from 1883. The widow and the daughter of 
the mortgagee represented the estate while they were in posses- 
sion: Mayne’s Hindu Law 7th ed, pp 818 & 840—605 & 624. A 
decree against them would bind_ the respondents: 

ı Katana Na'chia v. Tis Rija of Shiv tgsngs (1) (1863) 9 M. I. A. $39, at p. 604. 
Bhagmanta v. Sukli (2) (1899) I. L. Re 22 All. e33 

If the appellants had obtained a redemption decree apiha 
either of those ladies when they were in possession, such a decree 
would have been binding un the respondents who claim through , 
them and it is, therefore, submitted that “their acknowledgments 
are binding on the latter within the meaning of S. 19 of Act 15 of 
1877, Each of those ackrfowled§ments is good under Act 14 of 
1859, S. 1,C. 1S which was in force when they were given. They 
are acknowledgments of the appellant’s right to redeem, which is 
the consequence of his title to the property in suit as mortgagor, and 
Act 15 of 1877 by virtue of section 2, thereof does enot affect the 
validity of those acknowledgments. Again the acknowledgments 
are “things done” within the meaning of S. 6 of the General 
Clauses Act (1 of 1868) and Act 15 of 1877 does not, therefore, affect 
their binding character on the respondents under Ast 14 of 1859. | * 
Lastly, if the contention of the respondents, that the suit is barred 
is good, they became ‘entitled to the propetty as owners in 1902 
But when they brought the suit in 1904, they claimed possession 
as mortgagees, and as they omitted to claim what they were then 
entitled tə on the ground that the right of redemption was-at 
that time extinguished, they are now barred under section 13 


Sir Joku 
Edge. 
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Explanation 2 of the Code of Civil Procedure, 1882, to put forward 
in this suit that claim. They are also estopped from denying that 
they are in possession as mortgagees and as such liable to re- 
demption. 

The respondents did not appear. 

The judgment of their Lordships was delivered 

SIR JOHN Epek :—The suit in which this appeal has arisen 
was brought on the 4th March 1907 by Lala Soni Ram, the appel- 
lant here, for the redemption af a mortgage, which had been made 
on the 2nd January 1842 by the then owners of Mauza Kheria 
Buzurg in favour of Khushwakt Rai, who was on the making of 
the mortgage put in possession by the mortgagors. The mortgage 
was. usufructuary, the profits except Rs. 80 per annum were to be 
taken by the mortgagee in lieu of interest and the mortgagee was 
to pay to the mortgagors annually the Rs. 80 as malikana, 


By the mortgage it was provided that the mortgagors should 
be entitled to redeem and to obtain possession of the mortgaged 
property, on payment of Rs. 4,000, which was the amount advanced 
to them. No date for the redemption of the mortgage was speci- 
fied, and consequently the mortgage became liable to be redeemed 
immediately after it was made. The whole 20 biswas of Kheria 
Buzurg were included in the mortgage, but the original mortgagors 
or some of them redeemed the mortgage so far as it affected 6 
biswas 17% biswansi of Kheria Buzurg, and this suit relates to the 
right to redeem the mortgage so far as it affgcts the remaining 13 
biswas 24 biswansi of the property which was mortgaged in 1842, 
if that right could at the date of the suit have been enforced by suit. 


In order tọ understand the issues which were raised and were 
tried in the court of first instance, or on appeal below, it is neces- 
sary briefly to refer to the title of Lala Soni Ram, the plaintiff- 
appellant, as representing the original mortgagors, and to the title 
of the defengants-respondents as representing the original mort- 
gagee Khushwakt Rai, and to refer to a suit which was brought 
on the 18th May 1904 by the present defendant-respondent Babu 
Charan Behari Lal, and his brother Lala Shib Shankar Lal against 
the present plaintiff-appellant, Lala Soni Ram. Lala Shib 
Shankar Lal was a defendant to this suit and is represented here 
by the respondents to this appeal. 
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Between the years 1880 and 1883 Mannu Lal, since deceased, 
who was the father of the plaintiff-appellant, acquired the rights 
and interests of the original mortgagors in the-13 dsswas 23 
biswansı of Kheria Buzurg to which this suit relates. These rights 
and interests so far as they can be enforced are now vested in the 
plaintiff-appellant, Lala Soni Ram. 


Khushwakt Rai, the original mortgagee, died ioniy before 
1855, leaving surviving him his widow, Musammat Jamna, who 
died on the roth May 1866, and a daughter Musammat Janki, 
who died on the 30th May 1898. Babu Charan Behari Lal and 


Lala Shib Shankar Lal, who were the plaintiffs in the suit of 


1904, were the sons of Musammat Janki. 


On the 31st March 1866 Musammat Jamna, who had ee 
to a Hindu widow’s estate on the death of her husband Khushwakt 
Rai, executed a sale-deed by which she transferred a moiety of her 
interest as mortgagee of Kheria Buzurg to Debi Prashad and Gulab 
Rai, and on the same date by deed hypothecated to,them the other 
moiety of her interest as mortgagee. On the 29th April 1867 
Musammat Janki executed a sale-deed in favour of Debi Prashad 
and Gulab Rai by which she transferred to them her interest 
as mortgagee in the moiety ‘of Kheria Buzurg which had been 
hypothecated to tem by Musammat Jatnna in 1866. The mort- 
gagee’s interest in Kheria Buzurg which, by the sale-deeds of 1866 
and 1867 had vested for the lives of Musammat Jamna and Musam- 
mat Janki in Debi Prashad and Gulab Rai, vested by assignments 
in or before 1883 in Mannu Lal, and from 1883 until Musammat 
Janki’s death in 1898 Mannu Lal or his son, Lala Soni Ram, the 
plaintiff-appellant, who succeeded him, enjoyed the rights of the 
mortgagors and the mortgagee in the 13 biswas 24 déswansi. 


In the deeds of the 31st March 1866, Musammat Jamna had ~ 


described herself as a mortgagee and had acknowledged the 
existence of the martgage of 1842, dnd in the. deed of the 29th ° 
April,1867 Musammat Janki had similarly described herself as 
mortgagee and acknowledged the existence of the mortgage, 
Neither of those deeds is before this Board, but that is the inference 
which their Lordships draw from the proceedings and the judgments 
in the courts below. 
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After the death of Musammat Janki her sons Babu Charan _ 
Behari Lal and Lala Shib Shanker Lal, brought a suit on the r8th 
May 1904 agafnst Lala Soni Ram, the present plaintiff-appellant, 
to obtain possession as mortgagees of the 13 dtswas, 24 diswants 
of Kheria Buzurg on the ground that the transfers which were 
Madé in the lifetime of Musammat Jamna and Musammat Janki. 
‘became ineffectual as againsf them on the death of those ladies, 
In that suit Babu Charan Behari Lal and Lala Shib Shankar Lal ` 
on the 12th October 1904 obtained a decree for possession. 


So far as appears from that part of the record which is before 
this Board, Babu Charan Behari Lal and Lala Shib Shanker Lal did 
not ip the suit of 1904 allege or admit that the mortgagors’ interest 
had vested in Mannu, or was vested in Lala Soni Ram the present 
plaintiff-appellant; their case apparently simply was that the title 
to the mortgagees’ interest which had been transferred by Musam- 
mat Jamna and Musammat Janki had determined so far as Lala 
Soni Ram was concerned, on the death of Musammat Janki, and that 
they became entitledas representing Khushwakt Rai, the mortgagee, 
on her death to possession as mortgagees. Their case was, that after 
the death of Musammat Janki, Lala Soni Ram was a trespasser, 
as in fact he was, and they claimed mesne profits. It does not 
appear that Babu Charan+Behari Lal and Lala 6hib Shankar Lal 
alleged, or otherwise admittéd, in the suit of 1904, that a right to 
redeem the mortgage of 1842, which could be enforced by suit was 
vested in any one, nor was it material to theirecause of action that 
a right to redeem which could bz enforced by suit should be vested 
in any one. Their title to possession on the death of Musammat 
Janki, which was the title they claimed, related back to and 
was based on the mortgage of 1842 whether the right to 
enforce by suit redemption sof that mortgage had or had not 
been extinguished before the 18th May 1902 by limitation. The 


„mortgage had "Ot been rędeemed and nothing had happened 


Between the death of Musammat Janki and the 18th May 1904 
to disentitle Babu Charan Behari Lal and Lala Shib Shankar 
Lal to a decree for possession based on that original title. Asa 
matter of fact if Lala Soni Ram had desired, on the death of 
Musammat Janki, in 1898, ‘to redcem, he could have brought his 
suit within sixty ycars from the date of the mortgage, as the sixty 
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years did not expire until January 1902, but apparently he hoped, 
by holding on to the possession of the 13 ġiswas 234 biswanis to 
escape from having to pay the Rs. 4,000 redemption money. 
When the suit of 1904 was brought, the period of 60 years, com- 
puted from the 2nd January 1842, had expired. r 


In this appeal, which is er parte, tke plaint and other pleadings® 
in the suit of 1904 are not before their Lordships, but they draw 
‘the inference which they have expressed from the judgments of 
the 12th October 1904 and from the judgments of the courts below 
in this suit. The effect of the suit'of 1904 was to give by process 
of law to Babu Charan Behari Lal and Lala Shib Shankar Lal the 
possession as mortgagees to which they had become entitled on 
the death of their mothér Musammat Janki on the 30th May 1898. 

Lala Soni Ram, the present plaintiff-appellant, an the 4th 
Match 1907 brought in the Court of the. Subordinate Judge of 
Aligarh this suit against Lala Shib Shankar Lal and Babu Charan 
Behari Lal for the redemption of the mortgage of the.znd January 
1842 so far as it affected the 13 biswas 2% . biswants of Kheria 
Buzurg. Other defendants were subsequently added. In their 


written statement Lala Shib Shankar Lal and Babu Charan Behari . 


Lal admitted that the mortgate of the 2nd January 1842 was 
Hade, and so far as ts now material pleadéd that the suit was not 
brought within 60 years of the date of the mortgage, that no ad- 
mission of the right of theemortgagor was made within 60 years 
from the date of the flortgage, and consequently that the ‘suit was 
barred by limitation. THey also alleged that in the suit of 1904 
Lala Soni Ram had pleaded that he had a right to redeem, but 
that the court in that suit had decreed their claim for possession, 
and they relied upon section 13 of the Code of Civil Procedure. 
They further pleaded that in the suit óf 1904 it had been decided 
that the deeds which had been executed by Musammat Jamna 
and Musammat Janki were not bindingesupon them the answ ering | 
defendants after the deaths of those ladies. 


Th@® Subordinate Judge held, and rightly as their Lordships 
consider, that the suit of 1904 did not by the operation of section 
13 of the Code of Civil Procedure bar the present suit. The suit 
of 1904 was a suit by Lala Shib Shankar Lal and Babu Charan 


Behari Lal for possession as mortgagees. The mortgage had not 


t 
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been redeemed and the plea of Lala Soni Ram that he was entitled 


to redeem was irrelevant to a suit by the usufructuary mortgagee 
for possession. Lala Soni Lal’s title as mortgagor was not in 
question in that suit, nor could he as a defendant to that suit have 
converted that suit into one in which he could have obtained a 
decree for redemption. The,Subordinate Judge, however, applying 
section 15 of Act XIV of 1859 to the case, held that the acknow- 
ledgments of the existence of the mortgage by Musammat Jamna 
and Musammat Janki in their respective deeds brought this suit 
within time, and he gave the plaintiff a decree for redemption. 


The District Judge of Aligarh, on appeal from the decree of 
the Subordinate Judge, affirmed the judgment of the Subordinate 
Judge, and by his decree of the 24th March 1908 dismissed the 
appeal. From the decree of the District Judge the defendants 
appealed to the High Court at Allahabad. The High Court, 
rightly holding that the law of limitation applicable to a suit or 
proceeding is the law in force at the date of the institution of the 
suit or proceeding, unless there is a distinct provision to the 
contrary, held that Act XV of 1877, and not Act XIV of 1859, 
was the Limitation Act which was applicable to the suit. By 
section 19 of Act XV of 1877, it is so far as is material for present 


purposes enacted as follows :— . ` 


“Tf before the expiration of the penod presciyped for a suit or application in respect 
of any property or right, an acknowledgment of liqbility in respect such pioperty o1 1igħt 
has been made in writing signed by the pmty against ghom such property o right is 
claimed, or by some person through whom he claims title or liability, a new period of 
hmitation, according to the nature of the original liability, shall be computed from the 
time when the acknowledgment was ao signed.” 

This is a $uit to redeem, and the period prescribed by Article 
148 of the Second Schedule of Act XV of 1877 within which a 
suit against a mortgagee “to redeem or to recover possession of 
immovable property mortgaged is 60 years from the time when 
the right tredeem or td recover possession accrues. 

The learned judges of the High Court held that there could | 
not be any doubt that the mortgage of 1842 was im terms admitted 
by Musammat Jamna and Musammat Janki in their respective 
deeds, but they also held that the defendants derived title through 
their grandfather Khushwakt Rai, who was mortgagee and the 
last full owner of the rights of the mortgagee, arfd did not, derive 
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title through Musammat Jamna or Musammat Janki who, although 
for certain purposes they did represent the estate, were not persons 
who could be deemed to have admitted for the benefit of the 
mortgagee’s estate a right of redemption in the mortgagor, and 
that in making such acknowledgments they had no power to bind 
any interests except their own. Te have held otherwise would, 
in their Lordships’ opinion, have been to extend the power ofa 
Hindu woman in possession for her limited interest to bind the 
estate to an extent which has not been sanctioned by authority. 

It was also contended in the High Court on behalf of the 
plaintiff that there had been a fusion of the interests of the mort- 
gagee and the mortgagor in the same person between the years 
1883 and 1898 ; and that no mortgage was in existence during 
that period ; and that Article 120 of the Second Schedule of Act 
XV of 1877, and not Article 148 applied ;and that the suit was 
within time. The learned Judges of the High Court pointed out 
one obvious answer to that contention. It was that, if Article 120 
applied, the suit was not within time, as Musammat Janki had 
died more than six years before the suit was brought. They also 
pointed out that the mortgagee’s interest which became vested in 
Mannu was only the limited irtterest of a Hindu lady, and conse- 
quently there had been no merger. The High Curt, by its decree 
of the 7th August 1909, allgwed the appeal on the ground that 
the suit was barred by lim#tation and dismissed the suit with costs 
in all courts. From fhat decree the plaintiff Lala Soni Ram has 


brought this appeal. 5 

In this appeal it has been contended that the Limitation Act 
applicable to this case is Act XIV of 1859, and censequently the 
acknowledgments of the existence of the mortgage of 1842 
which were contained in the deeds which were executed by Musam- 
mat Jamna and Musammat Janki brought this suit within time. 
As to that contention it is sufficient for theit eLordships to, 
say that they agree with the High Court that Act XIV of 
1889 does not apply to this suit and that the Limitation Act 
which does apply is Act XV of 1877, and further that the 
acknowledgments which were made by Musammat Jamna and 
|. Musammat Janki were not acknowledgments within the meaning 
of Section 19bf Act XV of 1877 made by a person or persons 
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Cti., through whom the defendants derived title or liability. Their - 
1913. Lordships consequently consider that these acknowledgments were 
Soi Rax _ ineffectual to give a new period of limitation. The contention in 
Kaxmarraą this appeal which is based upon Section 6 of the General Clauses 
Lan, Act and Section 2 of Act XV of 1877 was pressed upon the 
Si Jeu High Court, Their Lordships agree with the High Court that an. 
Pe acknowledgment of liability only extends the period of limitation 
within which a suit must be brought and does not confer title, 
and is nota “thing done” within the meaning of Section 6 of the’ 

General Clauses Act. 


In this appeal it was also contended that the operation of Act 
XV of 1877 was suspended during the whole period 1883—1898 
when Mannu or his son Lala Soni Ram, the plaintiff, were in the 
position of mortgagors and mortgagees, the contention being that l 
that period should be excluded from the computation of the 60 
years provided by Article 148 of the Second Schedule of Act XV 
of 1877 ; as between 1883 and 1898 nö suit for redemption could 
have been brought by Mannu or after his death by the plaintiff 
Lala SoniRam. Their Lordships are by no means certain that this 
particular contention was raised in the High Court, the contention 
there apparently was—not that the* operation of Article 148 was 
suspended during the period 1883-1898—but tħat by reason of the 
fusion of theinterests of mortgagor and mortgagee Article 148 didnot 
apply to this case and that the Article which did apply was Article _ 
120. In support of thecontention in thisappeal this Board was urged 
to apply in this suit the principle which Lord Langdale, Master of 
the Rolls, applied when construing section 40 of 3 & 4 William 
IV chap. 27, in Burrell v. The Earl of Egremont, (1). Their Lord- 
ships are unable to accede to that contention, as Article 148 of Act 

7 XV of 1877 is essentially different in its language and intention 
from Section 40 of 3 & 4 William IV., chap. 27, and the facts 

e upon which Lprd Langdale acted were not in any way similar to 
the facts in this suit. Under section 40 of 3 & 4 William IV 
chap. 27, no suit could be brought to recover money secured®on a 
mortgage or otherwise charged upon land, but within twenty years 
next after a present right to receive the same shall have accrued 

to some person capable of giving a discharge for or a release of the 
same, unless in one or other of the events specified in, the section. 

(1) [1844] Beavan’s Reports, 205. a 
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The 60 years’ period of limitation allowed by Article 148 of Act 
XV of 1877 begins to run in such a case as this “when the right 
to redeem or to recover possession accrues.” In Burrell v. The 
Earl of Egremont, there was a charge upon an estate which no 
assignable person was liable to pay and in respect of which no 
person was capable of making an acknowledgment that it was 
due. In this case the right to fedeem the mortgage of the 
and January r842 accrued to the mortyagors the moment the 
_ mortgage was executed and the 60 years’ period of limitation 
must be computed as having begun on the 3rd January 1842. 
There is nothing in Act XV of 1877 which would justify this 
Board in holding that> once that period of limitation had begun 
to run in this case, it,could be suspended. Their Lordships con- 
sider that if they were to bold that, by reason of the fusion of 
interest between 1883 and 1898, the period of limitation was 
suspended, they would—this not being a suit to which the 
proviso to section g of Act XV of 1877 applies—be deciding 
contrary to the express enactment of that section that °“ when 
once time has begun to run, mo subsequent disability or inability 
to Sue stops it” 


At the hearing of this appeal two other contentions, each of 
which involved the consideration, of facts and of law as applied to 
these facts, were raised. Neither of those contention, so far as 
appears from the record" which is before this Board, had pre- 
viously been raised dy anyone at any stage of this suit either in the 
court of first instance or on either of the appeals, and consequently 
had not been considered either by the Subordinate Judge, or the 
District Judge or the learned Judges of the High Court. Further 
neither of these contentions is even suggested by any of the grounds 
of appeal which were set out in Lala, Soni Ram’s application to the 
High Court for leave to appeal to His Majesty in Council, nor is 
either of them suggested in the reasons contained in the case for 
the appellant bere, and it must be remembered that this appeal 
has @een heard er parte, neither the respondents nor any Counsel 
on their behalf having appeared. Their Lordships are not dis- 
posed to depart from the established practice of this Board not to 
allow, on appeals to His Majesty in Council, new cases to be made 
which were,not made below. i a 


-e .. 
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Civ- The result is that their Lordships will humbly advise His 
1913 Majesty that this appeal should be dismissed, and the decree of 


~SowrRau the High Court should be affirmed. 


St get cade Je M. P. Appeal dismissed, 
m Edward Dalgado, Solicitor for the appellant. f 
Sir Jehu 


Elge. e The Respondents did not appear. 
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Ciy. - * JAI BEHARI LAL AND OTHERS 
1913. ' versus 
Februay; 18. PARSHADI LAL AND ANOTHER.* A 
eS Cods oj Civil Procedure (Ad V ef 1908) section 100—Second appeal-Gronnd of na cvi- 
i dence— Witnass believed by conrt beled. 


FIRST APPEAL from an order of Pandit Pitamber Joshi Addi- 
tional Judge of Moradabad, * 


Suit for sale on a mortgage purporting to have been executed 

eby two brothers, one of Whom was dead and the other did not 

= contest the suit. The heirs of the deceased brother denied gxecu- 

; tion of the bond for consideration and further pleaded that it was 
not duly attested and could not therefore be sued on. 


It appeared that the names of three persons were written as 
marginal witnesses and they were all jn the handwriting of one 
*F. A. F. O. No. 121 of 1912. es 
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person.” One of the three witnesses mentioned above was dead ; 
one said he did not recollect ifhe attested the bond and the third 
denied having done so. It appeared from the evidence of a 
witness in the case that the bond was written out by one of its 
executants who was dead and the names of two of the marginal 
witnesses were, for the purposes of attestation, written by him withe 
their consent. The court of first instance, without deciding the 
question of the execution of the bond for consideration held that 
the attestation was not good and dismissed the suit. On appcal 
the lower appellate court held that both the execution of the bond 
and its attestation were duly proved and were valid, decreed the 
appeal and remanded the case for the trial of the issue as tp the 
passing of consideration. 


Defendants appealed. 

Gulsari Lal, for the appellants. 

Motilal Nehru, for the respondents. 

The judgment of the Court was delivered by 


RAFIQ, J.—This appeal arises out of a suit for sale on a deed 
of simple mortgage purporting to have been executed by two 
brothers, Hargobind Prasad and Bhagat Behari Lal. The first 
court dismissed the suit on the ground that execution had not been 
proved and secondly, that it had not been proved that the docu- 
` ment hat been duly attested, Of the three persons whose names 
had been entered onthe bond as attesting witnesses one is dead, 
one denied having attested it and one, who is illiterate, said 
that he could not remember. Therefore the plaintiff produced 
further evidence, namely, a witness Bansi Singh, who testified to 
the fact that Bhagat Behari Lal had himself written out the docu- 
ment, that he and Hargobind Prasad had signed it and that then 
Bhagat Behari Lal, with the permission of the two attesting wit- 
nesses, Riazuddin and Shadi, had written their names upon the 


document as attesting witnesses. The courf of first instance reject- ` 


ed thiæ evidence and held that due attestation of the document 
had not been proved. On appeal the lower court held that execu- 
tion was proved., It further accepted the evidence of Bansi Singh 
and held that due attestation was also proved and remanded the 
suit to the court of first instance for decision on the merits. The 
defendants come to this Court, The sole point raised is that the 
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plaintiff has failed to prove due attestation, and that even Bansi 
Singh’s evidence does not show that the deed was executed in the 
presence of Riazuddin and Shadi. Reading that evidence it seems 
to us to bear the simple meaning that the writing of the document 


PRASHADILAL and signing and attesting it were all carried out at one and the 


Raf, J. 


Civil. 


1913 
Alarch, 4. 


Kxox, J. 
RAFIQ, J. 


esame time. Not a single question was put to this witness to 
suggest that the entry of the names of Riazuddin and Shadi was 
made at any time other than the time of the execution of the 
document. We cannot therefore hold that the court below had no 
evidence whereon to base its decision. The document was written 
out by one of the executants. It was duly registered and signed at 
the time of registration. The appeal fails and is dismissed with 
costs. e 

a Appeal dismissed. 
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JALESHAR RAI AND OTIERS 
VErSHS 
ANRUT RAI AND OTHERS.* 


Hindu Lawe—Aliakshara Joint Hindu family—Liability of sons in rospod of a morigage 
ented by father—Exemplion of sons, tnderest—Subseguent suit agains! (he sons jJor 
the whale debt—Limitation dil (Act IX of 1908) Sch. 1 Article rso—Suat for balance. 

A moitgag& obtamed a decree for sale upon a mortgage against 2 Hindu father 
without impleading his sons as defendants, Sold the property and purchased it him- 
self. The sons got thei: shares exempted 1Å a subsequent suit. The mortgagec 
biought another suit agunt the sons for sale upon *the same moitgage morc than 
six years after the first decree was satisfied. ef? that the suit was one fui sale up- 
on the mortgage and not a simple money suit and was not barred by Imitation. 

Held farther that the moitgugees were only entitled to 1ecover the unsatinfied 
portion of the decree with futuic interest allowed on that decree fom the shares of the 
wos, Lachman Das. Dallu, 1900 A. W. N. 125 followed. Dharam Singh v. 
Anaganlal, 21 AlL, 701, Ram Singh v. Sobha Ram, 29 All., 544, 1eferred to. 


SECOND APPEAL from a decree of Pandit Ram Avtar Pande, 


*. District Judge of Azamgarh modifying a decree of Babu Ram 


Chandra Chaudhri, Subordinate Judge. 
Suit on foot of a mortgage. . 
The Subordinate Judge decreed the claim, On appeal the 

District Judge modified the decree. 

Defendants appealed. l à 
' S. A, Ne, 1itg ol IQI oe 
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Gokul Prasad, for the appellants. 
Muhammad Ishag, for the respondents.* 
- The judgmenet of the Court was delivered by 


RAFIQ, J.—It appears that one Payag Rai, father of the first 
five defendants appellants and grand-father of the other six, execut-® 
ed a deed of mortgage on the 27th of September 1883 in favour of 
Anrut Rai, plaintiff fespondent No 1 and the ancestors of the other 
plaintiffs respondents. The mortgage was given in respect of an- 
cestral property in lieu of Rs. 999, carrying fourteen annas per 
cent per mensem interest, and was redeemable on June 27, 1885. 
In 1891 the mortgagees instituted a suit against Payag Rai only 
without impleading his Sons, to recover, Rs. 1567-7-4}, the amount 
due on foot of the mortgage of 1883 and for sale of the mortgaged 
property in default of payment. One of the objections to the suit 
was that postdiem interest at the stipulated rate of fourteen annas per 
cent. per mensem could not be claimed under the terms of the deed 
of September 27, 1883. The coyrt of firstinstance disallowed the ob- 
jection and passed a decree on July 3, 1891 against Payag Rai for Re, 
1548-11-6, On appeal the learned District Judge gave effect to the 
objection of Payag Rai as to interest, holding that the mortgagees 

“were entitled to recover post diem interest By way of damages only, 
which he allowed at six per gent. per annum. The decree of the 
first court was modified amd the claim of the mortgagees was 
decreed for Rs. 1321-76 on June 11, 1892. 


On the 18th of August 1896 the first five defendants appellants, 
the sons of Payag Rai instituted a suit against the mortgagees fora 
declaration that the decree obtained by the latter against Payag 
Rai was not binding on them as they were not parties to it and 
that their share in the mortgaged property was not liable to sale 
under it. Theclaim of Payag Rai’s sons was decreed on the 11th 


e 
Civ 


1913 


JaLHAR 
Rat 


v. 
ANBOT Rat 
Rafiq, J. 


\ 





of November 1896. On the 2oth of FeBruary 1897 he share of «° 


Payag Rai only in the mortgaged property was sold in excution 
of the f&cree of June 11, 1892. The sale realized Rs. 725. 

On the 13th of February 1910, eighteen years after the decree 
obtained against Payag Rai and thirteen years after the sale of his 
share, the plaintiffs respondents brought the suit, ont of which this 
appeal has arigen in the coyrt of the Suberdinate Judge of Azam- 
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garh against the sons and grandsons of Payag Rai to recover Rs. 
2093-2-6, the balance alleged to be due on the mortgage of 1883. 


The suit of the plaintiffs respondents was in form an ordinary ` 
mortgage suit and they claimed Rs. 2093-2-6 by making up the 


accounts from the date of the original mortgage as in an ordinary 


suit on a mortgage bond, crediting the amount realized by Payag . 
Rai’s share. In making up accounts, interestywas charged at the 
stipulated rate of fourteen annas per cent per mensem from the 
date of the mortgage till the date of the institution of the suit, thus 
ignoring the decree of 1892 under which interest after due date 
was allowed at six per cent per annum only. 


" The claim was resisted on several grounds, two of which need only 
be mentioned here as they alone have been pressed in the appeal 
before us. It was urged in defence that as the decree of (892 against 
Payag Rai had become barred and incapable of execution on the date 
of the institution of the present suit, the claim of the plaintiffs res- 
pondents was also barred. The principle, on which accounts were 
made up in the plaint, was also ‘objected to. The Subordinate 


- Judge disallowed the pleas in defence and decreed the claim for 


Rs. 2093-2-6. On appeal the learned District Judge modified the 
decree of the first court., He held that the plaintiffs respondents 
should get the unsatisfied amount of the decree of 1892 together 
with interest at the contractual rate of fourteen annas per cent per 
mensem from February 20, .1897 up to date of decree. The 
defendants appellants challenge the decree of the lower appellate 
court on the two grounds already mentioned. 


They contend that the original mortgage debt, contracted by 
Payag Rai, was merged in the decree of 1892. The mortgage of 
1883 no more exists. The only outstanding debt, against the 
ancestor of the appellants for the payment of which they are liable 
under the Hipdu law, is the unsatisfied amount ofthe decree. And 


"as the decree has become barred and incapable of execution the 


debt for the recovery of which the present suit is brought gs also 

become barred and no claim in respect of it can be maintained. 
The learned Vakil for the appellants relies in -support of his 

argument, on the case of Lachman Das v. Dallu and others (1). 


That case, in almost every respect, resembles the present case, In 
(1) [1900] A. W. N. 125. % . 
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` that'case oùe Data Ram, father of a Mitakshara joint family exe- 
cuted a mortgage in respect of ancestral property. The mortgagee 
sued Data Ram alone and obtained a decree against him. In exe- 
cution of the decree the mortgaged property was sold for the 
amount of.the decree and purchased by the mortgagee. Subse- 
quently the sons of Data Ram sued the mortgagee and obtaineé 
a decree for recovery of possession of their share in the mortgaged. 
property on the ground that they were not parties to the suit in 
which. the decree for sale’ Had been passed against their father. 
Then the mortgagee brought a suit against the sons framing his 
suit as an ordinary mortgage suit and making-up accounts from 
the date of the mortgage and giving credit for-the money realized 
at the sale. The sons‘résisted-the claim. They, denied their liabi- 
lity for the mortgage debt~as also the power of their father to 
charge -their share in- the ancestral property. They further dis- 
puted the manner in which the accounts had been made up in the 
plaint. They said, that if they were made liable for the mortgage-- 
debt they should pay only one fourth of the money paid at the 
sale ofthe mortgaged property, as their share which was released 
from. the-operation of the decree against their father was one 


fourth orily. In disposing of this last objection MR. JUSTICE HEN-- 


DERSON remarked as follows — 


‘‘T-have already drawn attention tg the finding that previous to the suit by the respon- 
dents (7. a. the sons) the mortgage decree had been fully satisfied, and it is only because 


the plaintiff (¢ e the mortgagee) has since been deprived of a one fourth share of the - 


_ mortgaged property which he himgelf purchased for Rs, 1100, that he is now able to say 
that any ‘portion of the debt has not been discharged. In my opinion the original mort- 
gage no longer éxists and if there is still outstanding a portion of “the debt due upon the 
decree against’ Data Ram, then the respondents as sons of Data Ram, are liable to that 
extent for the debt of their father as they do not allege that the debt was one from which 
they could claim to be relieved. oe s ee It would not be unfair to deduct 
one-fourth from Rs. 1100, which was paid for the whole property and take the balance Rs. 
825 asthe amount for which credit should have been given, leaving Rs. 275 still out- 

` standing as a debt for which the respondents are sty] liable s . The 
sum of Ra. 275 became an outstanding debt, as from the date of the E noden dece? 
declaring them entitled to possession of their one-fourth share and ıt will carry such 
interest, 1f 'any, ds was allowed on the principal amount of the mortgage decree. For this 
amount the respondents are undoubtedly liable to the plaintiff.” 


It ison the basis of these observations that the learned Vakil 
for the appellants contends that the mortgage of 1883 merged in 
the decree of 1892 ; and as the mortgage of 1883 no more exists ‘and 
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the decree-debt due from Payag Rai has become barred, the claim 
of the plaintiffs respondents’ is also barred. We do not think that 
the contention of the appellants is sound. The plaintiffs-respondents 
have not framed their suit on the basis of the decree of 1892. They 
do not seek to charge the appellants’ share in the ancestral pro- 
perty on the strength of that decree And indeed they could not 
do so in the face of the decree of 1896 in favour of the appellants 
declaring that the latter were not bound and that their interest in 
the ancestral property was not affected by the decree obtained 
against their father. If according to the appellants the mortgage 
of 1883 has merged in the decree of 1892 then the unsatisfied 
portiqn of that decree can be recovered only as a simple money. 
debt. Ifthe contention of the appellants ‘is correct the present 
suit is not maintainable, that is the plaintiffs-respondents cannot 
enforce payment of the debt charged on the ancestral property by 
Payag Rai against the interests of his sons in that property, 
through the debt was not tainted with immorality or otherwise 
objectionable. ` 

The plea of limitation urged on behalf of the appellants can only 
be given effect to if we hold that the suit of the plaintiffs-respondents 
in its present form is not maintainable. That such a suit is maintain- 
able is amply borne out by the case-law on the subject, vide, Daran 
Singh v. Angan Lal and others (1) and Ram Singh v: Sobha Ram 
(7), We, therefore, find that the claim of the plaintiffs-respondents 
is not barred by limitation. The observatiens, of MR. JUSTICE 
HENDERSON, quoted above, upon which great stress is laid by the 
learned Vakil for the appellants, do not apply to the nature of the 
remedy open toa mortgagee against the Hindu sons but to the 
amount recoverable by him after he has obtained a decree against 
the father only and a portion of that decree remains unpaid. 
Those observations do however certainly support the second con- 
tention for the appellants, namely, that the plaintiffs-respondents 
‘cannot recover more than the unsatisfied portion of the decree of 
1892 with future interest allowed on that decree. The plaintiffs- 
respondents cannot make up accounts as in an ordinary mortgage 
suit and, giving credit for the money realized at the sale of Payag 
Rai’s share, claim the balance. Nor can they claim to recover 


. interest at the contractual rate on the unpaid amount of the 


(1) [1899] I. L. R, 21 Al., jor, (1) [1907] I. L. R., 29 All, 544. 
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decree as has been allowed to them by the learned District Judge. 
We allow the second contention of the appellants, The result is 
_that we modify the decree of the lower appellate court by decree- 
ing the claim of the plaintiffs-respondents for Rs. 529-3-0 with in- 
terest at six per cent per annum from February 20, 1897 up to the 
date of the degree of this Court:, that is Rs 1038-5-0. The appele 
lants will pay the sum of the Rs 1038-5-0 within six months of the 
decree of this Court with future interest at six per cent per annum. 
In default of payment witHin six months the amount will be realized 
by sale of the share of the appellants in the property specified in 
the mortgage of 1883. Future interest at six percent per annum 
is allowed. Costs in all courts in proportion to success and failure 
f i Deci eed modified. 
RAHMAT ALI 
versus 
MUHAMMAD MAZHAR HUSAIN.*® 
Transfer of Property Act (IV of 1881), suction 54—Right to redeam—" Uther tangible 
thing” —Transfer without registered ded — Validity of. 

A right to redeem a mortgage is ‘‘other tangible thing.” within the meaning of 
section 54 of the Transfer of Property Act and could be transferred only by a regis- 
tered deed. pii 

When a Mohammedan mortgagor died leaving him suvıvıng hé widow, daughter 
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and two sons, and the widow and daughter alone transferred the mortgaged property ` 


by way of sale and the transferee brought a suit foriedemption : Ae/d, that the sons 

of the deceased mortgagor were necessary paities to the suit. 

APPEAL under section to of the Letters Patent from a judgment 
of Mr. Justice Banerji, confirming a decree of W. ‚D. Burkitt Esq., 
District Judge of Saharaı-pur, who reversed a decree of Babu Sudar- 
shan Dayal, Munsif of Deoband. . 

Suit for redemption of a mortgage. 


One Maula Baksh ancestor of defehdants No. œ and 13 mort- 
gaged halfof Khata Khewat No. 696 with possession to one Raunaq 
Ali fhe father of the plaintiff. Raunag Ali transferred his mort- 
gagee right to Ewaz Ali ancestor of defendants 1 to 11 and they 
are in possession of the property. Defendants 12 and 13 sold their 
proprietary rights in the said mortgaged property to the plaintiff 

. L P. A No. 89 of 1912, 
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and the latter thus became the owner of it. ~The defendants plead- 
ed that Maula Baksh died leaving him ‘surviving other heirs in 
addition to those who sold the mortgaged property and the ven- 
dors alone had no right to sell the whole of it and therefore the sale- 
deed, relied upon by the plaintiff, was made without any right and 
he could not sue for redemption. The plaintiff in answer to the 
defendants’ plea mentioned above said that Maula Baksh had trans- 
ferred his equity of redemption to his wife and daughter (defendants 
12 and 13) and consequently they alone represented the entire 
equity of redemption. It appeared that the last-mentioned transfer 
was not made by a duly registered sale deed and was objected to by 
the answering defendants, The court of first instance decreed the 
suit in part but the lower appellate court decreed the claim in full. 
The case came up in second appeal before Mr. Justice Banerji who 
delivered the following judgment and upholding the decision of the 
lower appellate court decreed the full claim. 

Bawerjt J.—This appeal arises out of a suit for redemption.of a mortgage made by 
one Maula Baksh on the roth of March 1872 in favour of one Rahmat Ali. It has been 
found that the mortgage was ın fact made and that Rahmat Ali transferred the mortgagee 
rights to Ewaz Ali who is now represented by the defendants 1-11, of whom only one 
namely defendant No. 1 is the appellant in this case., Maula Buksh died leaving his 


widow Musammat Allah Dia and a daughter Mifsammat Tamizan and also two sons Sadat 


Ali and Rahmat Ali. The widow and the daughter me respeotively’ the defendants Nos. 
12 and 13, and the legal representatives of the sons are the defendants Nos, 16-20, The 
plaintiff is a transferee af the equity of redemption frêm the widow and the daughter, and 
as such he sues to redeem the mortgage, oe g 

It was contended in the courts below that the'plaintif was not entitled to maintain 


_ the muit inasmuch as the widow and the daughter of Madla Baksh were not solely entitled 


to the equity of redemption. The plaintiff, no doubt, alleged in those courts that Maula 
Baksh had transferred his equity of redemption to his wife and daughter and that conse- 
quently they alone pepresented the entire equity of redemption. I do not think it was 
necessary for the purposes of this case to consider whether any transfer was made by 
Maule Baksh in favour of his wife and bis daughter. Even if no transfer was made these two 
persons were some of the heirs of Maule Baksh and as such inherited a part of the equity 
of redemption, They have assigned their rights to the plaintiff. Therefore ‘leaving the 
alleged transfer by Qfaula Baksh willy out of consideration the plaintiff has acquired 
at least a part of the equity of redemption and as such is entitled to sue to redeem the mort- 
gage. He stands in the shoes of some of the persons who after the death of Ma. Baksh 
must be deemed to have been the mortgaguis. There can be no doubt that one of several 
mortgagors may redeem the whole mortgage making the other persons interested in the 
equity of redemption, parties to the suit. Tf the plaintiff in this suit has acquired only a part 
of the equity of redemption he is entitled to maintain the suit as he has made the persons 
interested in the other part defendants to the suit. The beis of the mottgagees are liable 
to surrender the mortgaged property to the plaintiff on receipt of the mortgage money? It 
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will be a question between the plaintiff and the representatives of Maula Baksh whether the Civ L 
latter have an mterest in the property which the plaintiff seeks to redeem but as between the 1913 
-defendants mortgagees and the plaintiff there can be no doubt that the latter iy entitled to 

redeem. On this ground alone the decree of the conrt below is correct. Taccordingly dis- RAAT ALI 
miss the dppeal with costs. I extend the time for payment for a period of two months from eer 
this date if the mortgage money has not already been paid. . MaArHAR 


The defendant Rahmat Ali appeated. 
” Sunder lal and Surendra Nath Sen, fop the appellant 
Abdul Raoof, for the respondent, i 
The judgment ofthe. Court was delivered by l S, 
RIOHARDS, C.  J.—This appeal arises out of a suit in which Rickards, C.J. 
the plaintiff claimed to redeem a mortgage dated roth March 1872, 
The court of first instance decreed the plaintiffs claim in, part. 
The lower appellate court modified that decree and allowed the 
plaintiff to redeem the entire mortgage. On second appeal to this 
court the decision of the lower appellate court was confirmed. The 
facts appear very fully in the judgment of the lower appellate court. 
-The mortgage is proved to have been made by one Maula Bux in 
favour of Raunaq Alii The mortgage was usufructuary. Maula 
‘Bux left a widow, a daughter and two sons. The mortgagee trans- 
ferred his rights to one Ewaz Afi. The sons of Maula Bux were at 
first no parties to the suit. The plaintiffs allegation was. „that 
, Maula Bux had transferred all his rightsin the mortgaged property 
to his widow and his daughter and that the widow and daughter 
-had transferred the rights, so acquired by them, to him. Had the 
plaintiff been able to establish that he had so acquired the righ® 
of Maula Bux, he would no doubt be entitled to. redeem the entire- 
property. To prove his title however he had to prove by secondary 
evidence the execution of two deeds from Maula Bux to his widows 
and daughter. It was admitted that these documents had never 
been registered. The appellants contended in the lower appellate 
` court and in the second appeal to this burt and algp in the pre- ° 
“sent appeal, that the interest of Maula Bux could not be trans- 
ferred#o his widow and his daughter except by a duly registered f 
deed. We think that this contention is well founded. We have 
already mentioned that the mortgage in favour of Raunaq Ali was 
usufructuary. All that Maula Bux had left in him after the mort- 
gage had beep executed was the right to redeem this mortgage, 
This right, in our opinion, came within the meaning of the expres- 
F 
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sion “other tangible thing” in the second clause of section 54 of 
the Transfer of Property Act. In our opinion it certainly was not. 
“ intangible immoveable property”, within the meaning of those 
expressions in the Transfer of Property Act, possession of which 
could be given to the transferee. In our opinion therefore the 
plaintiff failed to prove thathe had acquired any of the rights of 
the widow and daughter of Maula Bux except such rights as they _ 
acquired as some of the heirs of Maula Bux. This would also 
seem to have been the view of the learned Judge of this Court but 
he considered that it was unnecessary to go into this particular 
question, holding, as he did, that the plaintiff had acquired some 
part of the equity of redemption in the property. and was therefore 
entitled to redeem the whole mortgage on behalf of himself and 
the other persons entitled. 

We think the learned Judge overlooked the fact that the appel- 
lants had acquired the interest of the sons of Maula Bux. It is 
true that this interest was so acquired by the appellants after the 
sult. But ‘the sons of Maula Bux were not originally parties, 
They were necessary parties on the assumption that Maula Bux 
had not transferred his interest to his wife and daughtér. The 
sons were then made partiés büt meantime the appellants had 
acquired their interest.” £ 

We think for these reasons the appeal should be allowed. The 
judgment of the first court is cofrect but the decree has been 
wrongly drawn up. The general form has “been used without due 
attention to the necessary change of words to be used in the case 


‘of a usufructuary mortgage. The office in drawing up the dene 


will correct tHis error. 
We allow the appeal, set aside the decree of this court and also 
of the lower appellate court and restore the decree of the court of 


“first instance after the eryor to which we have called attention has 


been corrected. The appellants will have the costs of both hear- 
ings in this court and also in the lower appellate court. . 


z io Appeal allowed, 
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BASANT BEHARI GHOSHAL 
VETSHS 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL* 
Cods of Civil Procedure (Act V of 1908) order x0 rule s— judgment written after 
transfer of a Judge—Pronounced.by successor sf valid. 


A Judge may pronounce a judgmept written but not pronounced by his prede- 
_ cesgor in office even if, at the tme the aa ie es cae a the 
Judge of the court where evidence was heard, 


Satysndra Nath Ray Chandhust v, Kastura Kumari Ghafwaltn, [1908] I, L R 
35,Cal. 756 followed. 
FIRST APPEAL from a decree of R. C. Tute Esq, officiating 
District Judge of Allahabad. 
© Claim for compensation for Rs. 66, 767-3-0. 
The court below allowed only Rs. 7900. 
The judgment of the Judge who heard the case was pronounced 


by his successor in office, ` 
The claimant appealed. 
Sattsh Chandra Banerji forthe appellant. 
á. E. Ryves for the respondent. : 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This anneal atises out of a suit under the 
Land Acquisition Act.” The property in respect of which the claim 
arjses is situate in Allahabad, not far from the Muir Central 
College, for which institution it was acquired. The appellant has 
been awarded the. sum of Rs. 7,900. In his appeal he claims a 
further sum of Rs. 32,000. There can be no doubt that if the 
appellant was the absolute owner of.the property in dispute, or 
even if he had a permanent interest therein subject only to the 
payment of Rs. 48-8-o0 per annum to Government, ke would be 
entitled to a considerably larger sum than has been awarded to 
him by*the court below. We have considered the evidence and we 
entirely agree with the court below that the appellant has not 
shown that he had any permanent interest in the plot. In our 
opinion his tenure amounted to no more than a tenancy from 
year to year. . 


#F, A, No, 388 of 191r, 


Richards C.J. 


412 HIGH Court. [A. L J. R. 


Ct, We have been referred to Nata Kumari Debi v. Behari Lal Sen 
C) Nanda Lal Goswami v. Atar Mani Dasee(*), the case of 
A ` Upendra Krishna Mandal v. Ismail Khan Makomed(*) and Nil- 

. ratan Mandal v. Ismail Khan Mahomed (*). All these cases were 
GHOSHAL decided upon their own facts and circumstances and are quite 
Srorrrary | different from the present case. o o ied 8 
In the view we take of the nature of the appellant’s tenure, we 


OF STATE 
For INDIA. 
Rickert C. 7. cannot say that the compensation awarded him by the court below 


was erroneous, It has been contended that the judgment of the 
court below and the decree founded thereon is bad because the judg- 
ment was written by Mr. Tute after he had ceased to be the District, 
Judge of Allahabad. The judgment no doubt was so written and 
it was delivered by his successor. We think the mere fact that 
Mr. Tute had ceased to be the District Ju€ge, when he wrote the 
judgment, is not sufficient to vitiate the judgment. Order 20 Rule 
2 provides that a Judge may pronounce a judgment written but not 
pronounced by his predecessor. In the Full Bench case of Satyen- 
dra Nath Ray Chaudhuri v. Kastura Kumari Ghatwalin (*) the 
Calcutta High Court held that a judgment. written ten. months 
‘after the judge had ceased to have jurisdiction in the particular 
division was good and fulfilled the conditions of the corresponding 
- section of the Code of Civil Procedure then in force. _ , 

It has been further argued. that the award is without jurisdic- 
tion because Government claimed an interest in the property as 
well as the appellant. We do not think that there is any force in 
this contention. It can hardly be Said that if land was in the 
occupation of a lessee under a lease from Government’ for fifty 
years, ten years of which had expired when the property was 
wanted for-some public purpose, the property could not be acquired 
upon payment,of compensation to the leSsee for his interest in the 
unexpired term. If this be so, there is no differerice in principle 
in the present case. If the appellant’s interest is that of a tenant 
from year to year, he is entitled to compensation for the period that 
could elapse before he could be turned out and also for -reasonable 

E compensatioff for the buildings which are situate on the land 
In our opinion the appeal fails, and we accordingly disggiss it 


with costs. 
- _ Appeal dismissed 
».  (t) [1907] I. L R., 34 Cal, 902, > (2) [1908] I. L. R., 35 Cal, 763. 
(3) [1904] L L. R, 32 Cal, 41. (4) [1904] I. L. R., 32 Cal, 5T. 


` (5) [1908] I. L R. 35 Cal, 756. 


f 
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KANHAYA LAL 
versus 6 » 
NATIONAL BANK OF INDIA, LIMITED. 


Contract Act (IX of 1872) søctions 15, 69, 70 and 7a—Ceercion—Irveluntary Payment— 
Money paid to remove attachment—Stuit to recever back money so paid— Canses of adien 
—Remedy against wrong doer—Code of Crotl Procedure (Act V of 1905) Order ar, 
Rule 58—Practice, 

A payment made under the force of execution proceedings is a payment made 
under compulsion and can be recovered back. Deel Chand v, Ram Kishen Singh 
LR 81I. A, 93 followed. 

When the property of the plaintiff is attached in execution of a decree in favour 
of the defendants against a third person and he pays up the amount of the decree 
the payment is involuntary which the ee entitled to recover from the defen- 
dant by a reguler suit. 

The word ‘‘coercion” in section 72 of the Indian Contract Act (IX of 1872) 


is used in its general and ordinary sense as an Enghsh word and its meaning is not 


- controlled by the definition of ‘‘coercion” in section 15, which definition is expressly 
inserted for the special object of applying to s, 14, #¢., to define what is the criterion 
_ whether an agreement was made by consent extorted by coercion, and does not con- 
trol the interpretation of “‘coercian” when the word is used in other surroundings. 
Hald farther that sections 69 and 70 of the Indian Contract Act do not refer in any 
way to remedies against the waongdoer and are therefore who!ly irrelevant to the 
question whether the plaint discloses a cause of action. 
The procedure prescfibed by Order 21 R. 58 of the Code of Civil Procedure 1908 
(s. 278 of the Code of 1882) is permissive only. Where therefore a partyto whom 
such a procedure is open chooses to adopt another procedure it in no way affects his 
right. 
APPEAL from a judgment and decree of the Chief Court of the 
Panjab, affirming an order of the District Judge Delhi, dismissing 


the appellant’s suit. 

The principal question for determination was whether the plaint 
disclosed a cause of action on the ground that the meney paid into, 
court under the circumstances therein set out was recoverable. 

The plaintiff prayed for a return of the money so paid and 
also for Rs. 19,000 damages for trespass and illegal attachment. 
In reply to the plaint the respondent Bank filed, by way of demur- 
rer, “preliminary pleas, of which the first was that the suit as 
framed will not lie.” 
52R 


we 
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The view of the learned District Judge was that “for the pur- 
pose of disposing of this preliminary point, which really amounted 
to a contention that if, for the sake of argument, the allegations 
of the plaintiff be assumed as true, yet no case will ane against the 
defendant to recover the amount paid.” 


= It was to this view of the. case alone that the argument of 
Counsel was addressed, and it was upon this issue that the District 
Judge held “that the payment was entirely voluntary and for plain- 
tiffs own interests, and. that his remedy is, under sections 69,70 
of the Contract Act, against the Delhi Cotton Mills.” He accor- 
dingly dismissed the suit for the recovery of money with costs. 


The suit was ultimately appealed to the Chief Court of the 
Punjab, and an appeal was carried therefrom to His Majesty in 
Council. The said last-mentioned appeal was allowed, and the 
case was remanded to the Chief Court of the Punjab for deter- 
mination on the merits: See L. R. 37 I. A 10, : 


The Chief Court of the Punjab upheld the order of the District 
Judge dismissing the suit as disclosing no cause of action against 
the defendant Bank. 


They also held that “even upon general principles a man who, 
to suit his own interests, decides to forego, objections to the 
attachment of property, which he asserts to belong to him, and 
pays the decretal amount into court*in order to get rid of the 
inconvenience consequent upon such attachment, cannot in reason 
urge that he was compelled to make such payment.” 

The plaintiff appealed. 

De Gruyther, K. C.and G. C. O'Gorman for the appellant: Where 
the owner pays money to prevent a sale of his property under an 
execution, he is entitled to recover the money so paid: 

Deoli Chandy. Ramkishan Singh [1881] L. R. 8 I. A. 93. : 

The principle of law, og which that decision is based, is equally 
‘applicable to fhe case where the owner pays money to free his 
property from attachment. In both cases money is paid unday the 
force of execution proceedings and is recoverable. The Chief 


Court, relying on a judgment of MARKBY J., set out in the case of 


Jagdeo Narain Singh v. Raja Singh [1888] I. 1. R. 15 Cal 656 


l held that the Indian Contract Act (IX of 1872) section 72 contains 


the whole law on the subject and that as the plaintiff did not- pay 
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the money under “coercion” as defined in section 15 thereof he was 
not entitled to recover it But the learned Judges who decided 
the case in 15 Cal., 656 were of opinion that; MARKBY J., had mis- 
conceived the basis of the plaintiffs claim, which was not based 
upon contract pure and simple, and was not a claim to recover 
money paid under an agreement entered into by the plaintiff in 
consequence of “coercion” as defined in section 15 of the Contract 
Act. In an action like this “coercion” is not of the character defined 
in that section, which occurs in Ch. 2 of the Contract Act. All the 
definitions in this.chapter relate to ‘free consent’, which is an 
element in making contracts. Those definitions are for that 
particular object and for no other object in the Act, and therefore 
the definition of “ coercion” given in section 15 does not apply to the 
word ‘coercion’ in section 72. It is submitted that the Act does not 
contain the whole law on this subject and that section 72 thereof in 
no way affects the principle of law involved in this case that, where 
the defendant has received money which in justice and equity 
belongs to the plaintiff under circumstances which-render a receipt 
of it a receipt by the defendant to the use of the plaintiff, the 
plaintiff is entitled to recover: 
Jagdes Narain Singh v. Raja Singh [1888] LL. R. 15 Cal., 656. 
Narayanasami Reddit v. Osurn Reddi [1901] I. L. R. 35 Mad., 548. 
Reference was also made to the Indian Contract Act, 1872, sections 
10-18, 21,22, 68, 69 and 70 and the Code of Civil Procedure, 1882 
sections 58,238 and-269. ` 
J-M. Astbury, K. C and A. Grey, for the respondents : 


Under the Code of Civil Procedure the appellant was bound to 
“produce all documents with his plaint and tha respondents are 
entitled to refer to them and also to the documents to which 
reference has been made in the plAint to show that on the 25th 
June 1902 the appellant had no title to the property attached. 


e 
- (De Gruyther referred to Safford Wheeler's Prity Council Prac 
tiga p. 850, where it is said that the Board ought not to be called 
upon to perform the functions of a court of first instance, as it would 
thus be deprived of the benefit of the discussion and judgment 
‘inthe court below, and be obliged to pronounce a judgment from 
which there ‘is nb appeal.) 


Civit- 
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The respondents plead that on the facts as shown in the plaint 
no cause of action is disclosed and it is submitted that they are 
entitled to refer to their decree and the facts relating to the 
attachment. i 

(LorD SHAW: We cannot go into any question of fact.) 

If the appellant considered that he was aggrieved by the 

“attachment of the property, his remedy was provided by the Code 
of Civil Procedure, section 278 and the following sections, and as he 
deliberately’ refused to avail himself of that remedy, he cannot 


money under such circumstances that he can recover. Money 


Marriot v, Hasipten Smith's Leading Cases, 11th ed Pp. 421, 
Meore y, Vestry of Fulham [1895] L. R. 1. Q. B. 399. 


(LORD MOULTON : There the persons were parties to the suit 
or proceedings) In , 
Deeli Chand v. Ramkishan Singh [1881] L, R. 8I. A. 93. 
Jagdeo Narain Singh v. Raja Singh [1888] I. L. R. 15 Cal, 656 
the sale of the property was inevitable, but in the present case the 
sale was not inevitable and those cases do not, therefore apply. 
Further. conduct of the appellant has made it impossible to restore 
. the respondents to their original position and it is not therefore. 
equitable to give him any relief: an 
Freeman v. Jeffries [1869] L. R. 4 Ex, Cas. 190, . 
The only ground on which the plaintiffs çan recover is that the 
money was paid to the defendant to the use of the plaintiff. But 
the basis of such an action implies the existence of a contract 
and the whole of the law applicable to the subject is contained in 
the Indian Contract Act sections 72 and 15, which in this respect 
‘modifies the general Jaw on ‘the point in issue. The allegations 
in the plaint do not show that the ‘unlawful detaining of the 
*property’ was with the intention of causing any person to enter 
into an agreement, The plaint fails to show that the Plaintiff paid 
money under ‘coercion’ as defined in section 15 of the Contract 
Act. -He is therefore not entitled to recover back the money and 
-the plaint discloses no cause of action, reference was also made to 
Mokori Bikes v, Dhurmodas Ghose [1903] Le Rogol. A. 114. 
and the Code of Civil Procedure, 1882, sections 59, 146and 565. | 
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De Gruyther, K. C. and O'Gorman were not heard in reply. Give. 

The judgment of their Lordships was delivered by < 1913 

LorD MOoULTow.—-In order to render plain the nature of the Kanai 
question involved in the present appeal it will be necessary to make v,- 


a short reference to the history of the litigation between the parties. Namona 


It furnishes abundant matter for regret. The suit was brought on” hpu 
the 28th August 1902, and owing to the procedure adopted -it will Lord Meulen. 
be found that at the present date the matter is but little more ad- i 
vanced than it was ten years ago in spite of the fact that large 
sums must have been expended in the cost of the proceedings in _ 
the meantime. i 

The facts of the case, so far as they are relevant to the question 
involved in the appeal, are very siħple. On the 15th August 1902 
the defendant Bank, which had obtained a decree against the 
Delhi Cotton Mills Co., obtained an attachment against certain 
mills at Sabzi Mandi, and on the zoth August 1902 took possession 
of them to obtain satisfaction for a sum of Rs» 83,005, the 
balance then unpaid under such decree, In his plaint the plaintiff 
states that he was the sole proprietor of such mills and of their 
contents. On thus being ousted from his property he took the 
course of paying under protest-the sum claimed. Having thus freed 
his property from thé attachment he at once brought the present 
action claiming a return of the money so paid and damages for 
the alleged illegal acts of the defendants. 


In reply to the above plaint, the respondent Bank filed certain 
preliminary pleas relating to the claim for the return of the money 
paid under protest, of which it is only necessary to cite the first, 
which was that “the suit as framed will not lie.” ‘It is admitted 
that this plea is in substance identical with the more usual form of 
plea, vés., that “the plaint discloses no cause of action.” 

The District Judge—no doubt with the laudable intention of 
shortening the proceedings and thereby lessening the Costs—heard ° 
an a ent on these preliminary pleas before requiring anything 
further to be done by the defendants, and on the 18th November 
1902 he gave Judgment to the effect that so far as the recovery of 
the money was concerned the plaint disclosed no cause of action, 
He therefore dismissed with costs the claim for the recovery 
of the money ‘and directed that the action should proceed on 
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Chin the.question of damages for illegal attachment. The plaintiff, 
1913. having in vain applied for the drawing up of an order embodying 
ay this decision, decided not to proceed with that part of the 
AG case which related to damages, and consequently did not appear 

NartonaL onthe further hearing, whereupon the District Judge dismissed 

Ipu. © the whole case for default under section 102 of the Civil Procedure 
Lord Mention. Code. The plaintiff appealed to the Chief Court against this 
_decision, and that Court dismissed the appeal on the ground 

that no appeal lay against an Order dismissing a suit under 

section 102. From this decision the plaintiff appealed to His 

Majesty in Council, and their Lordships held that the order of the 

18th November 1902 was a final decision on the case as to the 
recovery of the money paid, and that therefore it was not competent 

to the Judge to dismiss that part of thé case under the powers of 

section 102. They therefore remitted the case to the Chief Court 

in order that the appeal to that Court, so far as it related to the 
‘recovery of the money paid, might be heard and decided on its 

merits. i ; 

The case having been thus remitted, the Chief Court rightly 
treated the appeal as an appeal from the order of the 18th 
November 1902, dismissing the tase with regard to the recovery 
-of the money on the “ground that the plaift contained no valid 
cause of action with respect theretp. After argument the court 
decided in favour of the defendants, and dismissed the plaintiff's 
appeal with costs, From this decision “the present appeal is 
brought. s ° i - 

The question raised by this appeal is therefore a pure point of 
law. Both the District Judge and the Chief Court have clearly 
stated that the decisions which they have given are based on the 
allegations in the plaint, ahd that for the purposes of such decision 
these allegations must be taken to be true in fact. ‘This is a 

*. necessary eonsequence ‘of the nature of the plea, and the same 
‘understanding must apply to the present judgment. In asking 
‘the court to decide an issue like the present (which is essefRially a 
demurrer by whatever name it may be called) the defendants must 
be taken to admit for the sake of argument that the allegations of 
‘the plaintiff in his plaint are true snodo et forma, In so doing 
they reserve to themselves the right to show that these allegations 


\ 
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are wholly or partially false in the further stages of the action 

should the preliminary point be overruled, but so far as the deci- 

sion on the preliminary point is concerned everything contained in 
' the plaint must be taken to be true as stated. 

That being so it is only necessary to look at the plaint to see 
that according to English law the contention of the defendants is 
unsustainable. A wrongful interference with the plaintiffs lawful 
enjoyment of his own property is alleged. The plaintiff was 
clearly entitled to rid himself of that unlawful interference by any 
lawful means without thereby affecting his right to hold the defen- 
dants liable for that which they have thus caused him to do. It is 
true that paying under protest the sum- demanded was not the 
only course open to him” He might have taken legal proceedings, 
by which sooner or later he might have rid himself of the inter- 
ference. But to do so would have involved his submitting to the 
wrong for all the period necessary for those proceedings to be 
effective, and that might have been @ serious aggravation of the 
wrong. To this he was in nowise bound to submit. "He was free 
to choose a-course which did not involve any such prolongation of 
the trespass. Accordingly he paid under protest the sum demand- 
ed, and under English law he was unquestionably entitled to 
demand a repayment, of that sum because.it was an involuntary 
payment produced by coercion, viz, the wrongful interference of the 
defendants ‘with his full and free enjoyment of his own property. 
By English law it is got open to the wrongdoer to prescribe by 
which of two jlawful alternatives the injured man puts a stop to 
the wrong under which he is suffering. His choice of any one 
alternative does not make it, as between him and the wrongdoer, 
a voluntary act or estop him from claiming that it was done under 
coercion. 7 f 

The argument before their Lordships accordingly turned chiefly 
on contentions that the Indian Statute Law precluded the applica- 
tion in India of these well-known principles of English Common 
Law. ol hese contentions were two in number. In the first place 
the respondents contended that in case the property of a stranger 
is seized under an attachment, the Code of Civil Procedure requires 
him to proceed under the group of sections commencing with 
section 278 and that this is his only remedy. Their Lordships 
have.no doubt that the procedure referred to is merely permissive. 
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It is analogous to the procedure by interpleader which in England 
would be open in similar cases to parties owning the goods seized. 
But the fact that such a procedure is open to him if he chooses 
to adopt it interferes in no way with his right to take any other 
lawful alternative. 


The-main contention, however, was that the allegations in the 
plaint did not show “coercion” according to Indian Law. It was 
contended that nothing could be “coercion” under Indian Law 
unless it satisfied the definition of “coercion” which is found in 
section 15 of the Indian Contract Act and that the allegations in 
the plaint failed so to do because they did not show that the “unlaw: 
ful.detaining or threatening to detain” the property was “with the 


-intention of causing any person toenter into an agreement.” Their 


Lordships are of opinion that-this argument is not sound and 
that it is based on a fundamental misunderstanding of the ne l 
ahd effect of section 15 of the Indian Contract Act. 


Section 15 forms part ef a chapter which specially deals with 
the requisites of a valid contract.. This chapter commences with 
section 10, which“ may be regarded as the fundamental section, and 
which reads as follows:— 

“All agreements are contracts if they are made by the free consent of parties competent 
to contract for a lawful consideration and mith a lawful object and are not hereby expressly 
declared to be void.’ 

The sections immediately followthg proceed to define the terms 
used in this fundamental section. Seĉtions 11 and 12 are devoted 
to the interpretation of the phrase “competent to contract.” Sec- 
tion 13 deals with the term “consent.” Sections 14 to 18 deal with 
the phrase “free consent.” In so doing section 14.commences by 
defining when consent is said to be “free” and lays down that it is ` 
so when it is not caused by “coercion” as defined by section 15, 

“or undue influence, fraud,” &c’ It will therefore be seen that 

section 14 relates to “free consent” as an element in the making 
of contracts. It is natural, therefore, that when “coercion” comes 
to be defined in section 15 for the purposes of section & it is 
defined as follows:— 

“Coercion is the committing or threatening to commit any act forbidden by the Indian 
Penal Code or the unlawful detaining or threatening to detain any property to the prejudice 
of any preson whatever with the intention of causing any: ne caer ae ari 


agreement,” es on 
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It is clear therefore that this definition of “coercion” is solely a 
definition which appliés to the consideration whether there has 
been “free consent” to an agreement so as to render it a contract 
under section 10. This explains why in the definition of “coercion” 
it is limited to an unlawful act done with the intention of causing 
the person to enter into an agreemefit. But it would be to, make” 
nonsense of the statute if it were to bé taken to mean that “coercion” 
in a legal sense could only exist if the object was to bring about a 
contract. Indeed ‚such an interpretation would render the Act 
inconsistent with itself. Section 72, which is in Chapter 5, which 
deals with “certain relations resembling those created by contract” 
reads as follows:— ' 

“A person to whom money has been paid or anything delivered by mistake or under 
coercion must repay or retum it.” 
and Illustration B to that section reads as follows:— 2 
“A railway company 1¢fuses to deliver up ceitain goods to the consignee except upon 


the payment of an illegal charge for carriage. The consignee paysthe sum charged in 
order to obtun the goods. He is entitled to recover so much of the charge as was illegally 


excessive.” 


section or in the above illustration is “with the intention of caus- 
ing any person to exter into an agreement.” The word “coercion” 
must therefore be there used in its general and ordinary sense as 
an English word, and its meaning is not controlled by the definition 
in section 15. That definition is expressly inserted for the special 
object of applying to section 14, 7. ¢. to define what is the criterion 
whether an agreement was made by means of a consent extorted 
by coercion and does not contro! the interpretation of “coercion” 
when the word is used-in other surroundings. 


A further contention appears to Have been put forward in the 
court below to the effect that the plaintiffs only remedy was to 
proceed against the Delhi Cotton Mills°Co., Ld., undgr sections 69, 
and 70, in order to recover from them the money paid, seeing that 
they@¥vould have had the benefit of the payments in the satisfaction 
of the decree obtained against them. It isnota matter of surprise 
that this contention was not pressed before their Lordships. It is 
obviously unsustainable. Those clauses do not refer in any way to 
reniedies against the wrongdoer and are therefore wholly irrelevant 
to the question in this appeal. . 

53 R 


It is impossible to contend that the coercion referred to in this l 
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Their Lordships have thought it proper to deal specifically with 
the arguments raised on the hearing on account of the importance 
of the questions raised. But they are also of opinion that the 
matter is covered by authority. In the case of Dooli Chand v. 
Ram Kishen Singh (7) the circumtances were very similar to those 

“in the present case, and on appeal to this Board their Lordships 
decided that money paid by the true owner to prevent the sale of 
his property under an execution could be recovered back. 

In their judgment their Lordships say:— 

“The objections taken to the action were that the payment was voluntary. It was 
made to prevent the sale which would otherwise incvitably have teken place of the mouzah 
which the respondents had purchased and was made therefore under compulsion of law; 
that isunder force of those execution proceedings. In this country if the goods of a third 
person aie seized by the sheriff and are about to be sold as the goods of the defendant and 
the true owner pays money to protect his goods and prevent the sale be may bring an 
action to recover back the money he has so paid; it is the compulsion under which they are 
about to be sold that makes the payment involantary.” 
` The respondents sought to distinguish the present ‘case from 
the case just cited by contending that the sale in the present case 
was not inevitable. But it is evident that the greater or less -pro- 
bability ofa sale taking place doesnot affect the ratio dectdends of 
their. Lordships in that case, which is that the payment was made 
under the force of the execution proceedings and that in India, as in 
England, such a pay ene is regarded by the ny being made under 
compulsion. 

In their Lordships’ opinion, therefpre, the Chief Court ought to 
havé given judgment in favour of the plaintiff in his appeal against 
the order of the 18th November 1902. The-consequence of such a 

‘decision would have been that the case-would have gone back to 
` the District Judge to be tried on the facts. - 

As has already been stated, the decision of this Board dies Ag 
affect or prejudice any contention of either party with regard to 

_the facts or another contegtion of law not covered by the present 
judgment. 

Their Lordships will therefore humbly advise His “Majesty to 

* allow the affpeal and to remit the case to the Chief Court in order 
that the case may be sent to the District Judge to hear ‘and deter- 
mine. The respondents must pay all the costs of the Recond 
hearing before the Chief Court and the costs of this appeal. 

J. M. P. Appeal alowed : cause remanded. 

T. L. Wilson and Co., ‘Solicitors for the appellant. 

Sanderson, Adkin, Lee, and Eads, Solicitors for the respondents. 

(1) [1884] L. R, 8 T. A 93 
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MUMTAZ ALI ewa 
versus ‘: 1913. 
KASIM ALL* : e E 


Cade of Civil Procedura (Act V of 1908) Order 6 rule 17-—Further> facts giving cause of Banen J. 
action—Amendment of plaini—Perpelual Ynjunction—Contract Act (IX of 1878) T 
sections 257 and 259—Specific Relisf Act (I of 1877) sections "s4 (4) and 56 (i}— 

Compensation not eficactous remedy — Multiplicity of suits. 

The plaintiff and defendant entered into an agueement to carry on Jointly a market 
and a fair and maintain an inn therefor and to do their best to promote the partner- 
ship. The defendant pulled down the inn and put up buildings in its place ih order 
to set up a rival market. The plaintiff thereupon brought a suit for the rescission of 
the contract or in the alternative for a perpetual injunction restraining the defendant 
from carrymg on the rival business. After the institution of the suit it appeared 

, that the defendant had removed his rival market to a neighbouring #eżfi and was 
canying it on in partnership with some other person and the plaintiff prayed for an 
injunction to restrain that market and for an améndment of the pjaint accordingly. 

Held that Order 6 rale 17 of the Code of Civil Procedure aims et avoiding 
multiplicity of suits and is wide enoagh to allow an amendment of the plaint. 

Held farther that, when the rival market could only be carried on to the detriment 
of the partnership, the plaintiff could get a decree for the perpetual injunction asked 
--for inasmuch as claims for compensation or profits under the Contract Act would . 

only cause multiplicity of suits and would not be af equally efficacious remedy. 
Glassington vw. Thwaites, 1 Simond and Stuart Rep. 124(S.C.) 24 R. R 153 

referred to ; Whitewood Chemical Company V. Hardman L. R. [1891] a Ch. 416 

distinguished. 

- SECOND APPEAL from a decree of J. B. Mundle Esq., Additional 

-Judge of Barielly confirming a decree of Pandit Rup Kishen Agha, 

` Additional Munsif. 

Kasim Ali and Mumtaz Ali were brothers. asin Ali wasa 
co-sharer in a village in Tehsil Baheriand owned mahals sxfed and 
_sard. Mumtaz Ali the defendant was an occupancy tenant of plots 
11, 12 and 15 in mahal sufed of which His ‘brother, the plaintiff, was. 
zamindar. He was also the karpardaz of the plaintiff who used 
. to Æ away. The plaintiff opened a market to be held on 3 days 
in the week and a nakkhas on some of his plots in mahal sard and 
also established a fair which brought him a substantial income 


For the convenience of travellers.and people visiting the fair he 
. g ÆS. A, No. 949 of 1912. ` 


Crvi. 
e 
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opened an inn on plots 11, 12 and 15 with the consent of the 
defendant. The defendant subsequently tried to set up an adverse 


Mowraz Arr title to those plots, but eventually a deed of partnership was drawn 


v. 
KASIM ALL 


up between the brothers by way ofa compromise on the 18th 
January 1911 by which they agreed that the lands forming the site 
of the Nakkhas, the market and the fair would remain the property 
of the plaintiff but that the plaintiff and the defendant would 
divide the profits between them the plaintiff taking $ and the 
defendant j, and that each would try to promote the market and 
the fair to the utmost of his ability. It was also agreed that the 
defendant would pay Rs.2-8-0 as rent to plaintiff for his occupancy 
holding and that travellers would be allowed to stay at the inn 
and so long as it stood no cultivation would, be carried on. 


The defendant demolished a part of the inn and built some 
shops and opened a market on his plots to be held on Friday and 
Tuesday. The plaintiff came into court seeking dissolution of the 
deed of agreement of the 18th January 1911 and in the alternative 
praying for an injunction restraining the defendant from. holding a 
market on his plots. A few days after the filing of the case the 
defendant closed the market on his plots but entered into an 
agreement with the zamindar of a neighbouring patti in the same 


` mauza for holding a riva} market on his plots byt on different days 


of the week. The plaintiff put in an application for the amend- 
ment of the plaint by the addition of fhe words “or on any other 
plots in the same mauza”, after specification of the plots in the 
occupancy holding of the defendant. The munsif allowed the 
amendment and decreed the claim of the plaintiff for an injunction 


holding that he was not entitled to a dissolution, The judge 
confirmed the dtcree. 


Defendant appealed. ; 
J. U. Banerji (for Satish Chandra Banerji), for the appellant. 

: ‘The court of first-instance was wrong in allowing amendment 
of the plaint.° He permitted the suit to proceed on a cause of 
action which had accrued subsequent to the filing of the suit, «The 
original cause of action had ceased to exist and the plaintiffs suit 
ought to have been dismissed. He was at full liberty to bring 


‘another suit, but he could not base his case on facts Which did not 
arise till sometime after the filing of the plaint. i 
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Again the plaintiff was Ase entitled to an injunction. There was 
nothing in the deed of 18th January 1911 toprevent the defendant 
from carrying on business on his own account, and unless he was 
expressly prohibited, he was entitled to join the other zamindar. No 
court of equity should presume that a negative covenant was im- 
plied in an agreement unless there was a clear provision in the 
deed embodying that agreement. Even if there were a covenant to 
that effect it is doubtful if it could be enforced if it was in restraint 
of trade. 

Whitwood Chemical Company v. Hardman [1891] 2. Ch. D. 416. 

The plaintiff could not claim an injunction to restrain the 
defendant from competing with the business when there was no- 
thing in deed of partnership to prevent his doing-so. He could 
make every effort to promote the original market. Even if the 
plaintiff succeeded in proving actual loss which he had neither 
alleged nor proved he could call for accounts or damages. An in- 
junction could not be granted restraining the defendant from j joining 
the zamindar especially as he was in a different patth All that he 
could do was to ask for accounts. Section 259 of the Contract Act 
was referred to. 

Shamnath Mushran, for the respondent. 

A partner could not be alowed to put himself in a position 
where his interests were likely to be adverse to that of the business, 
The demand and custom of the villages was limited anda rival 
market in close proximity was bound to interfere with the first 
market. It did not make any difference that it was held on different 
days of the week. 


Section 257 of the Contract Act provided for utmost good faith 
between the partners and it could not be said that the defendant was 
acting in good faith in setting up a rival market when he could not 
but know that it would interfere with the first market., It was 
‘immaterial that there was no express provision prohibiting the 
defendant from entering a competing business. i 

Specific Relief by S. C. Banerji, p. 773. 

There were some observations in 

Glassington v. Thwaites, 1 Stand. and S, p. 124. 8. C. 24 R. R. 153 


to the same effect. That case itself was decided differently be- 
cause the suitewas brought on the assumption that the defendant in 


Banerji, J. 
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that case would act dishonestly and thus interfere with the business. 
In the present case no matter how honestly the defendant acted 
he would interfere with the plaintiffs market. Section 259 ofthe 
Contract Act did not provide that the only remedy of the plaintiff 
was to call fer accounts. It imposed a liability on the defendant. 


a It could not be const:ued to mean that the plaintiff was to wait for 


some length of time and then call for accounts and see his business 
damaged in the mean while. It applied where the competing busi- 
ness had been started and had been going on without the know- 
ledge and consent of the partner complaining. When he knew of 
it inthe beginning he could come for an injunction. Besides an in- 
junction would prevent multiplicity of suits. 


Under Order 6 Rule 17 the court was justified in allowing 


‘amendinent. The new Code gave larger powers and amendment 


when necessary could be allowed at any stage. 
l J. M. Banerji, in reply. 
The present law was embodied in the Contract Act and there 


. was no mention ofan injunction to.meet a case like this. The sole 


remedy of the plaintiff was to sue for accounts. An injunction 
could only be granted where no pecuniary compensation could be 
made. It could be made here. Section 56 cl. (#) of the Specific 
Relief Act clearly provided that an injunction Was not to be granted 
ina case like this, : f 


The following judgment was delivered by 


BANERJI J.—The parties to the suit.out of which this appeal 
has arisen, are brothers. The plaintiff holds a share in the Zamin- 
dari of the village and the defendant holds some cultivatory lands, 
They entered into a partnership to carry on a market anda fair and 
to maintain an inn for the convenience of persons resorting to the 
market. For this purpose ‘they executed a document on the 18th 
of January 1911 by which it was agreed that the market, the fair, 
and the inn vould be jointly carried on, each brother doing his best 
to promote the business of the partnership. There was no specific 
covenant in this document that the defendant should not ca®y on 
any other business in the neighbourhood. The plaintiff brought 
the present suit on the allegation that the defendant had pulled 
down a part of the inn whicb stood on his cultivatory holding and 
had begun building shops thereon in order to set up another mar- 
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ket and he prayed either that the contract of partnership be 
rescinded or that an injunction be issued to the defendant restrain- 
ing him from carrying on a rival market to the prejudice of the 
market in which the parties were partners, After the institution 
of the suit the plaintiff filed an application stating that the defen- 
dant had removed tht market which he had begun to set up, to ° 
another patti in the village and was carrying it on in partnership 
with another person and that the injunction should restrain him 
from carrying on and maintaining that rival market also. He 
prayed for an amendment of plaint. This prayer was granted, 
but I find that the amendment was not embodied in the plaint. 
This is an irregularity, an omission to which the attention of the 
court below should be` drawn. Issues were framed and the case 
went to trial after the amendment granted by the court and the 
court of first instance made a decree for an injunction restraining 
the defendant from carrying ona rival market. It dismissed the 
-claim for rescission of the partnership contract. This decree of the 
court of first instance was affirmed by the lower appellate court. 
The defendant has preferred this appeal and it is first of all 
contended on his behalf that the amendment sought ought not to 
have been allowed, that the pldintiff added a new cause of action 
which had come into existence after the institution of the suit 
and that upon this cause.of action the plaintiff ought not to 
have been permitted to go to trial. It seems to me that the 
provisions of Order 6 Rule 17 of the Code of Civil Procedure are 
wide enough to allow of an amendment of this nature, specially 
as in this case the amendment was made before the parties 
actually went to trial. The result of not granting the amend- 
ment would have been a multiplicity of actions and this it is 
apparently the object of the rule reftrred to to prevent. By the 
amendment the real questions in dispute between the parties 
could be determined and relief adequafely granted without resort, * 
to further litigation. I therefore disallow the first objection as to 
the&mendment allowed by the court of first instance. - 


The real question in the case is whether an injunction could be 

` granted in a case of this kind. Section 257 of the Contract Act 
-provides that partners are bound to carry on the business of the 
partnership for the common object of the partnership and to be 
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just-and faithful to each other and by section. 259 if a partner 
without the knowledge and consent of the other partners carries 


Muwraz Arr ON any business competing or interfering with that of the firm, 


v. 
Kasoy ALI. 


Banerji, 


J. 


he*must account to the firm for all the profits made in such busi- 
ness and must make compensation to the firm for any loss occa- 


`e sioned thereby. Therefore the defendant, whose duty as the 


plaintiff's partner is to carry on the business of the partnership for 
the greatest common advantage of the partnership, may be liable to 
the plaintiff to account for the profits made by him in the competing 
firm or to make compensation to the plaintiff. Is that the plaintiffs 
only remedy or is he also entitled to restrain the defendant from 
carrying on the rival shop, which according to both the courts 
below could only be carried on to the detriment of the market in 
which the parties are partners? The learned Counsel for the res- 
pondent has relied on a passage in the Tagore Law Lectures on 
Specific Relief by Dr. Banerji, page 773, which is to the following 
effect:— Partners, therefore, even in the absence of express cove- 
nants may be restrained from engaging in another concern of such 
a character as will necessarily give rise to a conflict of interests.” 
In support of this proposition the learned author refers to the case 
of Glassington v. Thwaites (1). Inthe case Vice-Chancellor LEACH 
observed :—“The principles of courts of equity would not permit 
that parties, bound to each other by ¿express or implied contract 
to promote an undertaking for the common benefit, should any of 
them engage in another concern, which necessarily gave them a 
direct interest adverse to that undertaking.” It is thus clear that 
one partner can restrain another from carrying on business in 
rivalry with the partnership when that business could only be 
carried on to the detriment of the original business. It is true that 
under section 56+0f the Specific Relief Act, clause (a) an injunc- 
tion should not be granted when equally efficacious relief can 


e be obtained by any other usual mode of proceeding and it is 


” contended by the learned Counsel for the appellant that as the 
plaintiff may recover profits or compensation under section O59 of 
the Contract Act an injunction should not be granted, Section 54, 
clause (e) however, provides for the issue of a perpetual injunction, 
where such injunction is necessary to prevent a multiplicity of 
judicial proceedings, although the plaintiff may claim profits or 
i (1) [1823] 1 S. and S. 124. S. C a R R, 153. . 
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compensation, that would lead to multiplicity of proceedings. If Gym 
the defendants rival market be continued, the plaintiff would 1913 
have to bring an action every year for the profits of that year. Mowrar Aur 
The case of Whitwood Chemical Company v. Hardman (1) cited x ou au, 
by the learned Counsel for the appellant has in my opinion no Banfi J, 
bearing on this case. There the defendant was a manager, who © 

entered into a covenant to render service to the plaintiffs firm, 

which is not the case here. The present case is that of one of two 

partners carrying on a rival business in competition with and to 

the prejudice of the partnership. In such a case it seems to me 

that the plaintiff is entitled to an injunction restraining the defen- 

dant from carrying on the rival business and therefore the degree 


of the court below is correct. I dismiss the appeal with costs. 





S. M. _ Appeal dismissed, 
(t) [1891] L. R 2 Ch. 416. 
RAM CHARAN AND OTHERS , f Cm 
versus a ie 
HUB BAHADUR SINGH AND OTHERS? A 


Land Revenus Act (III oj 1901) sections rrr and 233 K—Partition of a Mahal—Suit fer SAREN 
declaration of possession in Ciuil Couri—No question of proprietary tiile raised—Swit Rr T 
na maintainable—/urisdition of Croil Court, barred, ° i 

A suit for a declaration, that a bazar, which the plaintift admitted to be a portion 
of the village, was in the exclusive” possession of the plaintiff, is not one in which a 
question of proprietary title is raised and cannot be entertained by a Civil Court. 

In certain partition proceedings where the plaintiff claimed exclusive right to a barar 
the Revenue Court referred him to the Civil Court. He thereupon, brought this suit 
for a declaration that he was the exclusive owner of the bezar in that mahal. At the 
hearing, however, it was stated that plaintiff wanted a declaration to the effect that 
he was in exclusive possession of the bazar so that in the partition proceedings that 
may be allotted to his share and the defendant might be given compensation or 
some other land for it. Held that, as the relief eventually claimed in the civil suit 
1aised no question of proprietary title the suit was spot one which could be brought 
under section 111 of the Land Revenue Act, and was barred by seg. 233 K. of the 
A l l í : 

SEGND APPEAL from a decree of Pandit Kanhaiya Lal District 


Judge of Jaunpur, confirming a decree of Babu Gopal Das 
Mukerji, Munsif. 
The facts of the case are fully statedin the judgment of the court, 
is *S. A. No. 798 of 1912. m 
54 R 
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The court of first instance decreed the suit, the lower appellate 
court affirmed the decree of that court. 

Defendants appealed. 

Gokul Prasad, for the appellants. 


G. W. Dillon, for the respondents. 
The judgment of the Court was delivered by 


GRIFFIN J.—The defendants applied for partition, in the Reve- 
nue Court, of a certain village. There was a bazar standing on a 
part of the village land. The plaintiffs filed ‘objections in the 
Revenue ‘Court to the effect that this bazar was their exclusive 
property. By an order of the Revenue Court they were referred 
to the Civil Court to obtain a declaration to this effect. Thereupon 
a suit was brought out of which this appeal has arisen in which 
they asked for the following reliefs namely, that a declaratory decree 
may be passed in favour of the plaintiffs against the defendants to 
the effect that the plaintiffs are the owners in possession of bazar, 
Gulzarganj, situate in Mauza Ralya Pargana Mariahu, district 
Jaunpur and that the defendants had no right to the said bazar. 
At the hearing of the case the pleader who appeared on behalf of ~ 
the plaintiffs made a statement to explain what the plaintiffs in- 
tended in asking for a*declaration that the defendants had no right 


` in the said bazar. The statement shows what the plaintiffs really 


meant was that thoughthe bazar formed a portion of the village, 
the plaintiffs had been in exclusive possession of it for over twelve 


’ years and that a declaratory decree be passed accordingly, so 


that at the time of partition they may claim to have this bazar 
in their share and the defendants may get compensation for 
this and other lands, The court of the first instance held that 
the plaintiffs and their aneestors had been in exclusive possession 
ofthe bazar. That court observes in its judgment “The plain- 
tiffs do not claim adverse title to that of the defendants in respect 
of this bazar, nor do they want it to be excluded from the land be- 
longing to the proprietary body of the village, What they w ant 
to be declared is that they are in possession of it like other proper- 
ty.” The decree passed by the court of first instance was to the 
following effect. “That the plaintiffs’ claim for declaration that 
„they and not the defendants are-in possession of bazar Gulzarganj 
in Mauza Raiya Pargana Mariah District Jaunpur, though both 
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the parties have proprietary rigbt in the land occupied by the bazar Pa 
be decreed” The defendants appealed and in their appeal they 1914 
challenged the findings of the court of first instance on issues of RauCHARAN 
fact. The court below has confirmed the findings of the court of Hos are 
first instance and the decree passed by it. Two grounds are taken pua Sincy, 
in second appeal to this Court but they are not seriously pressed. s Griffin, F 
The real ground, which the learned Vakil, on behalf of the appel- 
lant, really presses, is that the courts below should not have, in 
view of the amended relief claimed by the plaintiffs, given any 
decree in favour of the plaintiffs’ suit at all We have been referred 
to the provisions of section 233 (k) of'the land Revenue Act, which 

' bars the jurisdiction of a Civil Court in all matters relating to 
partition of mahals except as provided in sections 111 and 112 of 
the same Act. Section 111 provides that where any objection is 
made by a recorded cosharer involving a question of proprietary 
title that question may by order of the Revenue Court be referred 
to the Civil Court for determination. In the plaint as presented to 
the court of first instance the question of proprietary title to the 
bazar was clearly raised. In the course of the trial, however, it 
transpired that all that the plaintiffs really asked for was a decree - 
declaring that the bazar was in their exclusive possession, A suit 
for a declaration of,this nature is not a suit which could be brought 
in a Civil Court, having regard to the provisions of sections 111 and 
233 (k) referred to above ;@nd the courts below, if their attention 
had been drawn to these provisions, would, no doubt, have dismissed 
the suit. A Revenue Court is not concerned with the partition of 
buildings. We express no opinion as to the ownership of the build- 
ings comprised in the bazar. As the relief eventually claimed 
raised no question of proprietary title the suit if not one which 
could be brought under the provisions of section 111 of the Land 
Revenue Act. We must therefore allow this appeal set aside the 
decrees of the courts below and dismiss, the plaintiffs suit. As this 
point was not raised in the courts helow we do not aĦow the defer i 
dants appellants their costs. The parties will bear their own costs 

e court below. 


* 


Appeal allowed 
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MAJMUDAR HIRA LAL ICHHALAL AND OTHERS 
: VETSHS 


DESAI NARSI LAL CHATURBHUJDAS AND OTHERS.* 
Limitation Act (IX of 1908) sectron 19—Achnomledgment— What amounts to, 

In 1901 the plaintiffs sued the defendants to redeem a mortgage dated 1793 where- 
by the predecessor-in-title of the plaintiffs mortgaged with possession a certain desaijire ` 
dastur and ceitain “ pamets” lands to the predecessor-in-title of the defendants, 
The dssaiyiri dastur was subsequently commuted by the Government into @ fixed 
money allowance payable from the Treasury and the payments of the Periodical 
instalments thereof were regularly made to the mortgagees, who had procured the 
entry of their names in the Collector's books as mortgagees. An Entry in the reciept ` 
of the Government agent entrusted with the payment of the said allowance relating 
to the payment thereof on the 8th June 1843, stated thet the payment was made to 
‘the under-mentioned mortgages of’ the mortgagor (whose name was given) and 
then followed the name of two persons in whom the rights of the mortgagee were 
at that time vested in somewhat unequal shares. The amounts of the shares belong- 
ing to each of these mortgagees were set against their names and against those shares 
the mortgagees had in their own handwriting written théir respective names in ac- 
knowledgment of the receipt of their shares, - 

Held, that that amounted loan acknowledgment within the meaning of section ` 
19 of the Indian Limitation Act by the mid mortgagees that they received those pay- 
ments as being the parties interested in the original mortgage and that their interest ` 
in the property was that of mortgagees thereunder, x 
APPEAL from a judgment and decree of the High Court of Judi- 

cature at Bombay, which affirmed with a slight modification a 
judgment and decree of the court of the District Judge of Broach. 


The main question for determination was whether the suit ins- 
tituted on the 16th October 1901 to redeem a mortgage, dated the 
* gth November 1793, was barred by limitation. 
The predecessor-in-title of plaintiff No. 1, who was a dgsai 
named Partabrai Mugatrai mortgaged with possession his Desaigtrié 
“Dastur and ‘pasaeta’ land in certain villages situate in the District 
of Broach to Majmudar Lalloobhai Bhukhandas the predecessor-in- 
title of the appellants (defendants) by executing bonds from time 
to time, Hé algo contracted debts from thë said mortgayee ‘on 
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personal security. On the 4th November 1793, he executed the 
mortgage deed in suit consolidating the previous debts. The sum 
of Rs, 2,656 (Broach currency) was then due on personal securities 
and Rs. 6,719-8-o (Broach currency) on account of the mortgage 
debt. Under the terms of the said mortgage he covenanted to pay 
interest on the personal debts, and in *lieu of interest on the mort- 
gage debt the mortgagee agreed to accept the rents and profits of the 
mortgaged properties in his possession. The mortgagor further 
agreed that the repayment of the personal debt was a condition 
precedent to redemption. .On the 29th July 1794, the said mort- 
gagor executed a simple bond for Rs. 1,347 (Broach currency) 
with interest, and promissed to repay itin the manner provided in 
the said mortgage deed: 


In 1803 the District of Broach finally came under.the British 
rule and the Desaigiri Dastur was subsequently commuted into a 
fixed money allowance payable from the Treasury. Since then 
the appellants have regularly received the money allowance in lieu 
of the Desaigiri Dastur. `> + 


On the 16th October 1901, the plaintiffs instituted the present 
suit for redemption of the said mortgage dated the 4th November 
1793. Plaintiffs Nos 2 and 3 were purchasers of the rights of plaintiff 
No. I. 

The appellants (who represented the mortgagees) contested the 
suit on the, grounds ister alta, that it was barred by limitation. 

The plaintiff's reply was that the suit was within time by reason 
of certain acknowledgments alleged” to have been made by the 
mortgagee and his representatives, which gave them (4. e, the plain- 
tiffs) an extension of the period of limitation, onesuch acknow- 
ledgment discussed in the judgment of their Lordships was in terms 


the following. . i 
(Translation from a receipt book in Gujrati). 

The 1st of May in the year 1843-44 ° 
The under-mentioned mortgagees of Desai Partabrai Mugatrai. 
Majmudar Lalita Kuva: Lallubhai. 
The Bth June 1843, 606-13-8. 
Majmudar Mansukhram Nand Kishordas, the 8th, 515-1-2. 
Majmudar Lalita Kuvar Lallubhai, (my) signature. 
Majmudar Mansukhram Nand Kishore, (my) signature. 

The courts below decreed the suit. : 


Defendants appealed: 


CHATURBHUJ 
Das. 


Lord Alenliqp. 


~ 
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De. Gruyther, K. C. and B. Dube, for the appellants. The Limi- 
tation Act applicable to the case is Act 15 of 1877, and to satisfy 
the provisions of S. 19 of that Act, an acknowledgment must be 
made to the mortgagor or some one claiming under him: 

Alylapere Yoo Kay, [1887] L- R 14L A. 168 at P. 1728. 
Imam Ali v, Baii Nath Ram Sahu, [1906] I. L. R. 33 Cal. 613. 

There is not on record any acknowledgment which is made to 
the mortgagor. Most of them are receipts in the Collector’s books 
of payments of money allowance in respect of the mortgaged 
rights. But where persons applied as mortgagees for mutation of 
names in the Collectorate Register, it was held that it was not an 
acknowledgment made to the mortgagor, but only an official 

proceeding to substitute the _ successor of a mortgagee for his 
predecessor : 

Fatimatulnissa Begum v Seondes Das,{1900] L. R. 27 L A. 103 at p. 108. ° 

It is submitted that acknowledginents rèlied on do not give 
any new period of limitation and that the suit is therefore barred. 
Reference was also made to the Indian Limitation Act (14 of 1859) * 
section 1, clause 15. . 

Interest on the redemption money is calculated according to 
the rule of damdupat, which rule does not prohibit the court from 
allowing interest for the period between the date of suit and the 
actual date of redemption : 

Dhondshal v. Ravji, [1896] I. L. R, 22 Bam, 86. 

The District Judge says nothing about the interest for that period 
and it is evident that he has omitted to exercise his discretion. 

The appellants are therefore entitled to interest for the period 


at the usual court rate of 6 per cent per annum: 
Maharajah of Bhasalhpur v. Rani Kanne Dei, [1900] L. R. 28 I. A. 35. 
J.M. Partkh and Alpatwalla, for the respondents were not heard. 


The judgment of their Lordships was delivered by 


Lorp MOULTON.—This is an appeal from a judgment and 
decree dates! 21st January 1909 of the High Court of Judicature 
of Bombay, which affirmed with a slight modification a judg- 
ment and decree of the Court of the District Judge of Broach, 
dated the 12th March 1906. The main question is whether the 
present suit is barred by the Indian Statutes of Limitation. 
The courts below have held that it is not so barred, and from this 
decision the appellants (who were defendants in the suit) appeal. 


~ 
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The facts of the case so far as they are relevant to the present 
-appeal are very simple.. The mortgage in question was executed on 
‘the 4th November 1793.- By that deed Desai Parttbrai Mujatrai, the 
predecessor-in-title of the respondents, mortgaged with posses- 

sion a certain desaigiri dastur and certain pasaeta lands situated in 


CIVIL 


1913. 


MAJMU DAB 
Hra LaL 
IcHH« LAIL 


T. 
Deraal 


the district of Broach to the predecegsor-in-title of the appellants.» Nazsr Lan 


In 1803 the district of Broach finally came under British rule, and 
subsequently the desaigiri dastur in Broach was commuted into a 
fixed money allowance, payable from the Treasury. Since that 
settlement the appellants have received the money allowance in 
lieu of the desaigiri dastur. f 


On the 16th October 1901 the plaintiffs instituted the psesent 
suit for redemption of the said mortgage. The appellants pleaded 
that the suit was barred by limitation under the Indian- Statutes 
of Limitation, which provide a period of sixty years for a suit for 
redemption. Inasmuch as more. than sixty years had elapsed 
since the execution of the original mortgage, this plea must have 
succeeded in the absence of written acknowledgments sufficient to 
satisfy the provisions of section 19 of the Indian Limitation Act, 
1877, but the plaintiffs contended that certain documents signed 
by the predecessors-in-title of the appellants, constituted such 
acknowledgments ‘and gave to the plainfiffs new periods of limi- 
tation, which brought the syit within the prescribed period. 

It will suffice to examine one of such acknowledgments, namely, 
an entry in a receipt book relating to the payment on the 8th of 
June 1843 of the fixed allowance above referred to in respect of 
the year ending the ist of May 1843. The mortgagees of the 
desaigiri dastur had, in ordinary course, procured the entry of their 
names in the collector’s books as mortgagees under the mortgage 
in question, they being entitled tothe payment of the annual 
allowance into which the original rights had beén commuted. 
Consequently the payments of the periodical instalments of that* 
allowance were regularly made to them, as such mortgagees, as 
th@y felldue. The rights of the mortgagees were at that time 
vested in somewhat unequal shares in two persons named respec-' 
tively Lalita Kuvar Lallubhai and Mansukhram Nandkishordas. 
The entry in the book of the Government agent entrusted with the 
payment ofthe allowance states that the payment is made to “the 
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Lord Moulton. 
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Hira Lan 
IcHHA LAL 


v. 
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Lora Moulton. 
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undermentioned mortgagees of Desai Partibrai Mujatrai,” and 
then follow the names of the two abovementioned mortgagees. 
The amounts of the shares belonging to each of these mortgagees 


are set against their names, and against these shares the mort- 


gagees have in their own handwriting written their respective 
names in acknowledgment qf the receipt of their shares. Their 
Lordships are of opinion that this is clearly an acknowledgment 
by them that they received these payments as being the parties 
interested in the original mortgage, and that their interest in the 
property was that-of mortgagees thereunder. It follows, therefore, 
that this created a new period of limitation starting from the 8th 
of June 1843, and inasmuch as the present suit was instituted on 
‘the [6th of October 1901 it was brought .within the prescribed 
period. f , l 
The only other point raised by the appellants on the hearing 
of this appeal related to the interest to be allowed on the redemp- 
tion money for the period between the date of suitand the actual 
date ofredemption. It was not contested that the rule of damdupat 


-applied in the present case and that therefore the amount of arrears 


of interest to be allowed up to the date of suit was limited to an 
amount equal to the capital sum. By his decree the Judge of First 
Instance had given to the appellants no interęst from the date of 
suit, The appellants admitted that it was discretionary whether he 
should grant any and what interest fore that period, and that if he 
did exercise his discretion on the point they could not under the 
circumstances of the present case appeal against it, But they con- 
tended that the omission to give interest for that period had been 
by oversight. The only support for such contention was that in 
the judgment of that Judge no reference was made to the point. 
On the hearing before the High Court, that Court refused to accept 
that contention and treated the District Judge as having declined 
to award any interest for the period in question and held that it 


° was a matter deft to his discretion, and that under the circums- 


tances of the case that discretion had not been unreasonably exer- 
cised. Their Lordships agree with this decision and the grovhds 
on which it rests. No application was made to the District Judge 
to repair the alleged omission before the order was perfected, or 
at all; and, therefore,it must be taken that the order made by him 
represents in all respects his decision onthe matter fn plaint and 


"i 
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their Lordships-see no reason to differ from, the -view of the High PL 

Court that the discretion was not unreasonably exercised. - 1913, 
Their Lordships will, therefore, humbly advise His Majesty Marais 

that the appeal should be dismissed and that the a aca should louna Lar 


pay the costs of this appeal. 2 Dpast 
e ; © Ninsi Lan 
J. M. P. f : Me Appeal dismissed. Sam 

. Edward Dalgado, solicitor for t ts. 
war. / Ipado, solicitor for the appellan Serial 
T. L. Wilson and Co., solicitors for the respondents. 
` HIGH COURT. 
JAMNA PRASAD RAUT O - 

versus ; ; a 

RAGHUNATH PRASAD AND OTHERS* i 2 
Marh II. 


Cada of Civil Procedure ( Acl F af 1908) Se, 60 (c) Attachment of a ER ohede 
beth an agricul(urisi and Zemindar—His main source of incdme—Whather the Topman, J. 
obj actor an agriciliserist in the strict sense of the term— Whether the house occupied as va, J 
an y ggriculisrist— Byrdin of proof. 
Where a person claims exemption of his house from sale ETAP NE 
’ of the Code of Civil Procedrure and it appears that he is both a Zemiridar and an 
agriculturist it is in order to get the benefit of that section for him to show that ‘his 
main sourse of ingome is agriculture nd thet he is an agricultmist ip the 
sirjct sense of thé term. ° 
EXECUTION Firgt appeal from + a ‘decree of Babu ‘Harbandhan 


Lal First Additional Subordinate Judge of Gorakhpur. 
. Application for execution of decree. . Judgment debtar gbese: 
` The court,of first instance disallowed the objection, -t 4 
Judgment debtor appealed. ais mssi 
The facts of the case-appear from the Judgment. 
Tej Bahadur Sapru and Haribans Sagas, for the appellant. 
Mangal Prasad Bhargava (with him J. N, Chaħdri), for the ` ` 


respondent. 
the Judgment of the Court was delivered by 
TUDBALL J.—The appellant is a Judgment-debtor whose house 7ttball, Je 
in certain village has been attached in the execution of a simple 
; *E. F. A. No. 304 of 1912. 


i : ra 5p R 
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Cvi money decree. Two portions of the same house bave already been 
191}. attached and sold and the remainder, which is described as a six 
rut anna share, has now been attached. The judgmént-debtor came 


JaMNA ` 
Prasad Racor forward and objected that he was an agriculturist and therefore his 


Riguceta house was exempt from attachment and sale. The court below 
Prasan, has decided that the house iş not occupied by him as an agricul- 
Txdbali JH turist and is therefore not exempt from sale. He has come here 

on appeal The question is whether or not he has produced evidence 
to show that he is an agriculturist and occupied the house as such. 
The appellant was formerly the Zamindar of the village, but his 
interest as such has been sold and he now holds her ssr land as an 
exproprietary holding. He lives in another village and holds 
Zamindari in several villages. He has produced two witnesses who 
state that his cattle and implements are kept in the house in dis- 
pute. The appellant being both a Zamindar and a cultivator of 
land, the question arises as to what is his main source of income 
and whether‘or not he is an agriculturist within the strict sense of 
the term and occupies the house as such. The burden of proof lay 
on him and it was for him to show to the court that his main 
source of income was cultivation and not Zamindari and‘ that he 
was in the strict sense of the term an agriculturist. He produced 
two witnesses and in our opinion their evidenee is not sufficient to 
prove that his main source of income is agriculture and that he is 
an agriculturist within the strict sense of the term. As a matter 
of fact in the past he held considerable Zamindari, though be 
. has lost some of it by reason of decrees obtained against him. In 
this case it has not been satisfactorily proved that he is an agricul- 
turist within the strict meaning of the term. The appeal fails and 

is dismissed with costs. 
è Appeal dismissed 
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KING-EMPEROR 
versus * 


BALDEO AND OTHERS.® 

Code of Criminal Proadure (Act V of 1898) section 207 and 215—Commitment lo the 
Court of Sessien—Discretion of the Magistrate—Commitment to beqnashed—A point 
of law. s* 3 
A commitment once made bya Magisirate could be quashed by the High Cout 
only ona point of law. A Magistrate has discretion to commit an accused to the 
- Sessions when he is of opinion that he cannot be punished adequately by him (the 
Magistrate). Where therefore a Magistrate in the exercise of such discretion commits 

an accused to the Sessions the High Court cannot interfere. 


CRIMINAL REFERENCE made by Austin Kendall Esq. Sessions 


Judge of Cawnpore. 

The facts of the case fully appear from the order of reference 
made by the Sessions Judge. i 

Referring order. 

I have the honour to refer the case of King-Emperor v. Baldeo 
and others, sections 148, 325 of the Indian Penal Code for an order, 


CRIMINAL. 


e 19I} 


March, 19 


. Bawnsayr, J. 


to quash the commitment to,this Court under section 215 of the ` 


Criminal Procedure Code, 

Eighteen persons were chalaned before NL Kewal Kishan, First 
class Magistrate Cawnpore under section 148-325 of the Indian 
Penal Code, and after several postponements for one reason 


and another the Magistrate, having recorded the evidente for the . 


prosecution, and the medical evidence, and having examined the 
accused under section 364, has committéd them to this court for 
trial, 
e 
‘There are 18 accused persons, there are at least 18 witnesses 
for the prosecution, and 41 for the defence ; anda very considerable 


portion of the valuable time of this court will be taken up in hearing | 


this case, the accused being defended by most competent vakils, 
The case arose out of a dispute in a village over canal water, 


one party apparently desiring to retain the water in their fields, J 


Banerji, J. 
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and the other seeking to divert it to theirs. Sympathizers of both 
parties collected and lathis were used. Of the complainant's party 
one man sustained a fracture of the forearm, both bones, one a cut 
on the head which rendered him senseless for a couple of days, 
and one-a few odd contusions, No other injuries appear to have 
been suffered. K 


It is not pretended that there was any serious organization 
about this fight. _ 


The view I would ask the High Court to take is that, assuming 
for argument’s sake that the prosecution story is correct no court 
would for a moment give a sentence more severe than the Magis- 
trate could himself pass, and that therefore, i in forming the opinion, 
he had to form, under section 207, that the case ought to be tried 
by the Sessions Court, he has used his discretion wrongly. There 
is no doubt that when a court has to form an opinion, it is to be 
understood that he will exercise a proper discretion in the forming 
of that opinion; and the point whether he has exercised his diacre- 
tion aright isa point of law. `° © 

Therefore I would argue that a commitment to Sessions may 
be set aside where the Magistrate should manifestly have disposed 
of the case himself, and not put the Government, the accused, and 
the witnesses to all the trouble, expense and delay ofa re-hear- ` 
ing in the Sessions Court. ` ° - 


The pregent case has to do with a riot which, in itself of course 
regrettable, is not of a serious nature, nor arose as the result of any 
organized or precosidered action, and I am sure that there can 
be no doubt that it does not-call for a sentence exceeding two 
years rigorous ‘imprisonment. The Magistrate should not have 
relieved himself of the possible irksomeness of hearing the case out, ` 
at the expense of the Government, of the accused, and of the 
numerous Witnesses. : 
` I would therefore invite the High Couri to rule that the opinion 
of the Magistrate, that the case ought to be tried by the Sessions _ 
court is a wrong opinion, and to quash the commitment accordingly. : 


The following judgment was delivered by 


' BANERJI. J.—The accused in this case have been committed t to, . 
thé Court of Session on charges under sections ae and 325 of the 
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Indian Penal Code by a Magistrate of the first class on the ground 
that he would not be able adequately to punish the accused in 
the event of his finding them guilty. The learned Sessions Judge 
has referred the case to this Court with the recommendation 
that the commitment be quashed because- the learned Judge is of 


opinion that the punishment which the Magistrate was competent ° 


to award would be sufficient, I see no reason to accede to the 
recommendation of the learned Sessions Judge. Under section 215 
of the Criminal Procedure Code a:commitment once made by a 
competent Magistrate can be quashed by the High Court only on 
a point of law. The Magistrate was competent under section 207 
of the Code, to commit the case if he was of opinion that he 
could not adequately punish the accused. The commitment was 
therefore perfectly legal. The Magistrate had a discretion in the 
matter and to say at this stage that he could award adequate 
punishment would be prejudging the case. Two bones of the 
fore-arm of one man were broken and according tg the medical 
evidence the arm might become useless. Another man was so 
seriously hurt that he had concussion of the brain and remained 
unconscious for. two or three days. Under these circumstances it 
cannot be said that the Magistrate exercised his discretion unwar- 
rantably. In any cage the commitment was not illegal and cannot 
therefore be quashed. Let the record. be returned. 


Record returned, 


Kısa- 
EMPEROR 


v. 
BALDEKO. 
Banerji, J- 
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CRIWINAL. 


1913 


March, 19. 


GRIFFIN. J. 
CHAMIER, J 


KING-EMPEROR 
© VErSUS 
ALLAHDAD KHAN 
Uniled Provinces Excise dit (IV of 1910) Section 62 —Code of Criminal Procedure ( V 
of 1898) section 537—Search without wariant—Mrxlure of cocaine and anether drug 


Sound—Searck illegal, 
The police, on information received, searched without a wanant the horse of the 
accused and found there a mixture of cocaine and another drug, Aela that the case did 
hot come under the provisions of section 50 of the Excise Act and the search 


without wanant was illegal. 

Held further that the illegality of the search was no barto the conviction af the 
accused when there was evidence of the finding in his house ofan excisable article - 
for the possesion of which he had no license.’ 

CRIMINAL, APPEAL from an order of acquittal = by R. C. 
Tute, Esq., Additional Sessions Judge of Meerut reversing a con- 
viction and sentence under the Excise Act. 

The house of the accused was searched by the Kotwal and the 
Superintendent of police and a mixture of cocaine with another 
drug was found in it. No search-warrant had been obtained for 
the search. The finding of the cocaine was established by evi- 
dence and the accused was convicted under the Evidence Act. 
On appeal the Sessions Judge held that the search was illegal and 
that the illegality vitiated the proceedings and he acquitted the 
accused, The Loeal Government appealed. f 

A. E. Ryves, (Government Advocate), for the Crown :—The 
Police officers who conducted the search had a right to do so 
without a search warrant. S. 50 of the U. P. Excise Act IV of 
1910 authorized them to goso. They had authority to make the 
esearch also under the provisions of the Criminal Procedure Code. 

Secondly, the irregularity, in conducting the search is cured by 
the provisions of S. 537. The words,“ other proceedings befole or 
during trial” in cl. (a) of that section cover the case. 


i 8 
Thirdly, an irregular search does not vitiate the trial and render 
the conviction illegal. It does not affect the questiog whether the 
*Cr. A. Nd. 123 of 1913. . 
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` 
a:cused was guilty or not. If the facts found establish his guilt the: Capamat. 
conviction is perfectly legal. 1913 


Hameedullah, for the accused :-—Section 50 of the Excise Act Kına- 
provides for immediate action only in urgent cases. This appears to ENPEROR 
ALLAHADAD 


have been intended from a consideration of the words “ found KUS 


committing an act etc” in that section and ofthe succeeding sec- ° 
tions 51, 53 and 54. If there is time toget out a search-warrant 
then a warrant should ke obtained. In the present case there was 
ample time to get out a warrant. 


Section 537 is not meant to cure erroneous or illegal proceedings 
of the Police but only of courts. 


The judgment of the Court was delivered by 


GRIFFIN, J.—One Allabdad Khan was convicted of an offence Griffin, J. 
punishable under section 63 .f the United Provinces Excise Act 
No. IV of 1910 which provides as follows :— 

“Whoever without lawfal authority, bas in his possession any quantity of any 
excisable article knowing the same to have been unlawfully imported uansported or 
manufactured and knowing the prescribed duty not to have been paid thereon, shall be 
punished with impnsonment for a term which may extend to three months or with 
fine which may extend to one thousand 1upees or with both.” 

The Superintendent of Policé and the Sub Inspector in charge 
ofthe city police station on information received) searched the house 
of Allahdad Khan and discoyered there a mixture of cocaine and 
another drug. The accused was convicted by a Magistrate and 
sentenced to six weeks’ rigorous imprisonment and a fine of Rs, 50. 
On appeal the Additional Sessions Judge held that the search 
of the accused’s house was illegal and that the absence of a 
search warrant was fatal to the case for the progecutions. He 
therefore acquitted the accused. The Local Government has 
appealed against the order of acquittal. It ts doubtfyl whether 
the case is one which comes un ‘er the provisions of section 50 of 
the Excise Act and we would have some hesitation in holding that . ° 
the search was legal. Whether the search was legal or not we 
haveshowever the evidence of the finding in the accused’s house 
of a certain quantity of cocaine which is an excisable article under 
the provisions of the Excise Act for possession of which the accused 
had no license, On the facts found we are satisfied that the 


, 
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accused must have known that the cocaine had been unlawfully 
imported and that no duty had been paid on it. We allow-the’ 
appeal, set aside the order of acquittal passed by the Additional 
Sessions Judge and restore the order of conviction. We reduce 
the sentence passed on the accused to the term of imprisonment 
already undergone by him ahd we set aside the order of fine. We 
may add that we think thatit was the intention of the Legis- 
lature that in a case under section 63 where it is necessary to 

search a house a search warrant shouldbe obtained beforehand. 
„B. K. M. : Boag a Appeal allowed. 
Sentence reduced: 
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NET RAM AND OTHERS 
i VETSHS 
TEJ RAM AND OTHERS® 


Lamillerd and Tenant—Appurtenance lo agriculiural helding—Ejactment. - 

What is en appurtenance to the holding of an agricultural tenant must be 
decided according to. the circumstances of each case. Where an exproprictary 
. tenant had a large area of land to cultivate and required a number of ballocks and 
other accessories and hati for more than twenty years been allowed by the zemindar 
to use a large plot of land in the abadi for his cattle and manure etc and hed 
remained in possession thereof : Ae/d that the plot of land became an appurtenance 


to his holding and be could not be ejected therefrom so long as the tenancy subsisted. : 


Hela further that the mere fact that on partition between the co-sharers the agy- 
cultural land of a tenant fell to the share of one co-sharer whila his house to that of 
another, does not give any co-sharer a right to eject him. 


SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Second Additional Judge of Meerut, reversing a decree of Pandit 
Piarey -Lal Katara, padivonal: ‘Munsif of Fazna 


Suit for possession. 5 

The court of first instance decreed the claim. The lower appel- 
late court reversed the decree, 

Plaintiffs appealed. 

A, H. C. Hamilton, for the appellants. 

Jogindro Nath Mukerji, for the respondents. 

The following judgment was delivered by 

RAFIQ, J.—It appears that the "defendants respondents are 
exproprietary tenants of about 42 bighas of land in the village of. 
Mahrauli. They have a house in the aéad¢ and a small enclosure ` 
by that house which they use for storing manure and keeping their 
catfle. There was a perfect partition of the village in September 
1910, by which the holding of the defendants respondents fell to the 
#3 A. No. 988 of rgia 
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Cvt- share of one Bhuttan, and the house, the site and the enclosure to 
1913. the share of the plaintiffs appellants. On the 23rd of September, 
Ner Raw 911, the plaintiffs appellants instituted a suit in the court of the 
Tey Rant Munsif of Ghaziabad to recover possession of plot No. 30 measuring 
two biswas 15 biswansis situated in the abadi, on the allegation 
*that the said plot had fallen to their share at the time of the parti- 
- tion and that the defendants respondents had without any right 
taken possession of that plot, 2} years prior to the institution of the 
suit, The land which the plaintiffs appellants sought to recover 
was the enclosure by the house of the defendants respondents 
which they had been using for keeping manure and cattle. The 
defendants respondents resisted the claim on the ground that they 
had been in possession of the said enclosure for many years and 
. had a right to keep it as long as they were tenants in the village. 
The court of first instance decreed the claim. On appeal the 
learned additional Judge reversed the decree of the first court hold- 
ing that the land in suit was absolutely necessary for the agri- 
cultural purposes of the defendants respondents and was an 
appurtenance to their agriculfural holding. The plaintiffs appel- 
lants have come up in second appeal to this Court. They contend 
‘that the land in suit was a piere of: waste land in the abadi which, 
prior to the partition, th® co-sharers of the village permitted the 
defendants respondents to use for stpring manure and keeping 
cattle. The latter have acquired no right in respect of the land 
and must give it up as the plaintiffs appellants want to build a 
house on it. The land in questionis not and could not be an 
appurtenance to the holding of the defendants respondents. In 
the abd? of a village the house of a tenant is the only thing that 
can be said to be an appurtenance to his holding. The learned 
Counsel for the appellants has cited no law or authority giving the 
definition of the word ‘appurtenance.’ What is an appurtenance tô 
e the holding of an agricultufal tenant must in my opinion be decided 
according to the circumstances of each case. In the present case 
| the defendants respondents have got a large area of land to alti- 
vate for which they require a number of bullocks and “other 
accessories, They must have a piece of land for their cattle and 
manure. -And if the plot in suit has been allowed to remain in 
their possession for more than_twenty years by the Zamindars of 
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the village for the use of cattle and manure, I should say that the 
plot has become an appurtenance to the agricultural holding of 
the defendants respondents. I therefore hold accordingly. The 
fact that the plot in suit and the site of tne house of the respon- 
dents have been allotted at the partition to the plaintiffs appellants 

and the agricultural holding of the respondents to Bhullan doese 
not give the plaintiffs appellants the right to eject the defendants 

respondents from and to recover possession of the plot in suit. 

The appeal fails and is dismissed with costs. 


Appeal dismissed. 


NAKCHEDI AHIR AND OTHERS 
VEFSHS 


RAM DAS RAI AND OTHERS.* 


Luseallord aud lenani—Suil for possession by a lenant agains! another tenant—~Zemindar 
alse madi a'pariy— Civil Court, jurisdiction of, net ousted. 

The planUf, who wa» a tenant sucd another tenant for prasemon of lend and 

` also made the semindar a defendent to the suit. The defendant tenant pleaded 

inler alia ihat Ube land in dispute had accreted to his occupancy holding by 

alluvion and the Civil Cout bad no Jarisdiction to enteitain the suit inasmuch as 

the semindar Bad also been impleadgd. edd that no relief having boen claimed 

against the zemindar, bat the suit being one for pogsession against another tenant 

who had wrongfully disposdused the plainud, the civil comt Lad junsdiction tv 
decide it. pe , 

SECOND APPEAL from a decree of Pandit Sri Lal, District 

Judge of Ghazipur, reversing a decree of Babu Raghubar Dayal, 


officiating munsif of Mohamadabad. 
The facts of the case are these. 
The plaintiffs brought a suit to recover possession over 2 bighas 


of land and damages on the allegatian that the land was their E 


ao holding and that defendants 1 to 6 had wrongfully 


dispossessed them. One of the zemindars of the village was also. 


impleaded as a defendant but he did not oppose the’claim. The 
main deferice was that the land in question had by fluvial action’ 
accréted to the defendants plots and according to the local usage 
became part and parcel thereof and that the suit was barred by 


limitation. A further objection regarding the jurisdiction of the 
; *S. A. No. 944 of igiza 
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court was also taken on the ground that the zemindar of the 
— village had brought a suit against some of the plaintiffs in the 
pi .Yevenue court for their ejectment, that Nakchedi one of the- 
NAXCHEDI defendants was made a defendant in that suit at his own request, 
` P. that the claim of the zemindar was dismissed on the ground that 
e Nakchedi was in possession qf a part of the land, that that decision 
was not appealed against and became final and that therefore the 
present suit was not cognizable by a civil court. 
The munsif dismissed the suit accepting the defendant’s pleas, But 
the District Judge on appeal came to the conclusion that the lands 
in dispute had been in the plaintiffs’ possession and cultivation for 
about 15 or 16 years, that their possession was disturbed a year 
prior to the institution of the suit, that the’ defendants had failed 
to prove that their names were ever recorded against the plots in 
suit, that the suit was not time-barred and that the plaintiffs were 
entitled to possession and damages, __ ~ 
The defendants appealed. i 
Haribans Sakas, for the appellants, contended that the plaintiffs’ 
suit was not maintainable in a civil court because they brought the 
present suit against the persons who are said to have dispossessed 
them and against one of the zemindars also. The fact that the 
zemindar had been made a party to the suit deprived the civil 
court of jurisdiction to hear and detemmine the case. 


Moreover the plaintiffs’ suit should have been dismissed as the 
decision of the revenue court dated March 27, 1911, determined 
the status of the parties with regard to the land in suit, and the 
present claim was simply an attempt to get behind a decree of the 
revenue court. ® i 


Govind Prasad, for the respondents, was not heard in reply. 
The following judgment was delivered by 


e. Rarig, L—The plaintiffs respondents I to 5, sued in the court 
of the Munsif of Mohamadabad to recover possession of two bighas 
2 biswas out of holdings 4$ and 4$, on the allegation that they were 
tenants of the said land from which they had been wrongfully dis- 
possessed by the defendants appellants, a year prior to the institu- 
tion of the suit. Rs. 50 were also claimed by way of damages, as price 
= of crops forcibly taken away from the said land by the defendants 
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appellants. The defendant respondent No. 6, one of the zamindars 
of the village, was also impleaded as a defendant in the case. He 
did not-oppose the claim. The defendants appellants alone resist- 
ed it They urged in defence that the land in suit had accreted 
- to their occupancy holding of 48 by alluvion and that they alone 
were entitled to the said land. It was further said, that the plain- 
tiffs had not been in possession within limitation and that’ the” 
crops in respect of which damages were claimed had been sown by 
and belonged to the defendants appellants. A further objection 
_regarding jurisdiction of the court to entertain the suit was also 
taken. It was stated in the written statement that the zamindar of 
the village had brought a suit against some of the plaintiffs in the 
Revenue Court under gection 58 ofthe Tenancy Act, for the eject- 
ment of the latter from the land in suit. Nakchedi, defendant 
appellant intervened, and at his request was made a defendant in 
the case. The claim of the zamindar was dismissed on the ground 
that Nakchedi was in possession of a part of the land in suit. No 
appeal was preferred from the decree of the Revenue Court, which 
became final, and hence the present suit was not cognizable by a 
a Civil Court. The learned Munsif held that the plaintiffs respon- 
dents 1 to 5 had not proved their possession within limitation, that 
the defendants appe}lants had acquired the land in suit by alluvial 
accretion and that the crops grown on that land were grown-by 
and belonged to the defendants appellants. The claim was accord- 
ingly dismissed. On appeal the learned District Judge reversed 
the decree of the first court. The defendants appellants have come 
up in second appeal to this Court. Three points are urged in 
support of their appeal. It is argued that the suit of the plaintiffs 
respondents I to 5 is not maintainable, inasmuch es they brought 
the suit against the persons who are.said to have dispossessed 
them and against one of the zamindars also. The fact that one of 
“ the zamindars had been made a party to fhe suit ousted the jurisdic- 


tion of the Civil Court. This objection was not takem in the lower 


courts and is urged for the first time here. It is not quite clear 
how the mere fact of the zamindar being a party to the suit 
deprived the civil court of jurisdiction” to decide the case. In the 
present case, the plaintiffs respondents 1-5 are not seeking to have 
the nature of their tenancy determined. They have admitted in 
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the plait that they are tenants. But they seek to recover posses- 

sion of their holding, from which they have been dispossessed by 

the defendants appellants, who set up a right to thatholding under 

the right of alluvial accretion. I do not think that this objection - 
for the appellants has any force and I reject it. 

e The second point for the appellants also relates to the question 
of jurisdiction. . It is said fhat the decision of the Revenue 
Court dated March 27, 1911, determined the status of the 
parties with regard to the land in suit and that the present claim 
is an attempt to get round a decree of the Revenue Court.. On 
reference to the Revenue Court judgment of March 27, 1911, it 
appears that one of the Zamindars of the village brought a suit 
agaist Anmol Rai and others for their ejectment from land No. ze, 
on the allegation that the defendants in that suit, were mere 
tenants at will. Nakchedi, the defendant appellant No. 1 in the 
present case, intervened on the ground that a part of plot 4% had 
accreted to his occupancy, holding by alluvion and that he was 
entitled to retain it. Anmol and others wanted to enter into a 
compromise with the Zamindar, but Nakchedi stood out and on 
a report from the Tahsildar it was found that he (Nakchedi) was 
in possession of part of plot 4¥. The Assistant Collector accepted 
the report of the Tahisldar and dismissed the Zamindar’s suit 
on the ground that Nakthedi had not been sued originally asa 
defendant but had been brought on the record at his own request. 
It is clear from those facts that the ‘Assistant Collector did not 
decide thé rights of any party by the judgment of March 27, IQI. 
As has already been said above, the plaintiffs in this case do not: 
seek to have the nature of their tenancy determined, they want 
possession.of the land from which they have been unlawfully dis- 
possessed. I do not see how the judgment of March 27 IQlij: 
deprives the Civil Courts of the jurisdiction to entertain the, 
present suit. . i y 

The, last argument for the appellant is that the evidence on 

*the record, „satisfactorily proves the usage of alluvial accre-_ 
tion. It is useless to discuss that evidence in the face of 
the finding of the learned Judge that the plaintiffs respondgnts 
1-5 have been in possession of the land in suit for fifteen or sixteen 
years. They have therefore a right to be maintained in that 


possession. The appéal therefore fails and is dismissed with costs, 
ALG A. an - : Appeal dismissed. 
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GOKUL CHAND 
VET SHS 
MAHABIR MISER.* 
Code of Criminal Procedure (Act V of 1898) Section 203—Hxamtination of one of prosecution 


toitwesses and complainant—Statement of accnsed—Complarnt dismissed— Dismissal 
illegal Procedure — —Keramination of all prosecution witnesses necessary, 


A magistrate examined the complainant and only- one witness for prosesation, 
took the statement of the accused and, without examining the 1est ofthe prosecution 
witnesses, dismissed the complaint making an order for the payment of compensa- 
tion. Hald (hat the procedure of the tying magistrate was illegal, he could not 
after having heard evidence for the prosecution pass an order dismissing the com- 
plaint,thoagh he could have made an order of dischaige. Held further that the 
entire evidence for the prosecution should have been received by the magistrate nn- 
less for some very strong reasons he conmdered the evidence unpecess y. 

The material facts appear from the judgment. 

CRIMINAL REVISION from an order of A.C. Walker Esq. District 
‘Magistrate of Jaunpur. ; 

W. Wallach, for the applicant. ~- 

C. Dillon and Mangal Prasad Bhargav, for the opposite party. 

The following judgment was delivered by 

RAFIQ, J—This is an application in revision, and the facts 
which have given rise to it are as follows :—The applicant Gokul 
Chand filed a complaint against the opposite party Mahabir Miser 
charging the latter under section 508 of the Indian Penal Code. 
The complaint was filed in the court ofa Deputy Magistrate at 
Jaunpur. Before the conclusion of the trial the trying Magistrate 
was transferred and the case was sent to Mr. Mehta, Joint Magistrate 
for trial. Mr. Mehta commenced the trial de novo. He examined 
the complainant and one of the witnesses for the prosecution only, 
He recorded the statement of the accused and took a written 
‘statement from him. The learned Joint Magistrate, refused to 
examine the rest of the prosecution witnesses. He dismissed the 
complaint and made an order that the complainant should pay 


Rs, 50 to the opposite party as compensation. The complainant - 


went up in rexision to the District Magistrate ‘who rejected the 
e Cr. Rev. No. 174 of 1913. 
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~Camonat application for revision. It is contended on behalf of the applicant 
1913 that the procedure of the learned Joint Magistrate was illegal and 
GOKUL that he could not dismiss the complaint after having entered on_ 
Cano evidence for the prosecution. It is further urged that the learned, 
Mamana Joint Magistrate should have examined all the witnesses for the 
— œ prosecution before pronouncing any opinion on the merits of the 
Refy, J. complaint. There is no doubt that the procedure of the learned © 
Joint Magistrate is open to objection. He could not after having 
heard evidence for the prosecution pass an order dismissing the 
complaint, though he could have made an order of discharge. The 
entire evidence for the prosecution should have been received :by 
the Jearned Joint Magistrate, unless for some very strong reason 
he considered. that evidence unnecessary. ‘There is nothing on the 
‘record to show that the evidence which the complainant wanted to 
produce and which the learned Joint Magistrate declined to receive 
was unnecessary and unconnected with the allegations made in the 
complaint. The order of the Magistrate is‘set aside. He must 
try the case ‘according to law and receive the evidence for the 
prosecution as mentioned in ‘the ‘application of the complainant 
dated the 14th of November, 1912. 
ta $ Application allowed—Retrial ordered. 


Ooi AZMAT SHAH KHAN AND OTHERS 


‘1919. - -~ ` Versus 
April, 3- A KING EMPEROR 


Ryvzs, J. Code of Criminal Procedure (Act V of 1898), sections 51) and 518— Powers of the appellate 
T Cossri—Parties ordered to establish their claims to property in dispute în a Croll Court. 

= f i The appellate court has under section 520, Criminal Procedure ,Code the same 
powers, as the court which tried the criminal case originally, to pass an order under 

, section 517 of the Code directing the parties to get their claim to any property, pro- 

. duced before it or in its custody regarding which any offence appears to have been 


ou committed, established in a civil court. 
Cena REVISION from an order of H. Nelson Wright Esq, 
Sessions Judge of Bareilly. ° 


Azmat Shah and Kishnanand were given licenses to manufac- 
ture hatha (Catechu) in a village and both of them pnt down pits 


- -for that purpose, There was a dispute between the two as regards 
#Cr. Rev. No. 192 of 1913." r 
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the kaďa manufactured. Azmat Shah forcibly took possession of it 
from Krishnanand and in doing so caused wrongful restraint to 

certain persons who were opposed to his doing so, Azmat Shah 

and some others were convicted by the court of Assistant Sessions 

Judge and sentenced to three years’ rigorous imprisonment each, 

On appeal to the Court of Sessions Judge the conviction was upheld* 
but the sentences passed were reduced. The appellate court further 
ordered that as it was not satisfied that the whole of the ‘4atha 
recovered was that taken from Kishnanand the parties were to be 
left to establish their claims to it in the Civil Court. The accused 
applied to the High Court in revision. 


C. Ross Alston, for the applicants. . 

R. Malcomson (Assistant Government Advocate) and A. H. C. 
Hamilton, for the opposite party. 

The following judgment was delivered by 


RYVES J :—On the facts found in this case I cannot interfere 
with the conviction. But I think that the sentence even as modi- 


fied by the learned Sessions Judge is under the circumstances of the — 


case unnecessarily severe. I accordingly maintain the conviction 
but reduce'the sentence on Azmat Shah toone of six months’ 
rigorous imprisonm¢nt and on Abdul Hakim, Najibullah Asghar 
Husain, Wahidyar Khan, and Abdulla to one of three months’ 
rigorous imprisonment each? = 

Mr. Hamilton has argued that the concluding. words of the 
appellate court's order are #/fra vires. The learned Sessions Judge 
says, “I am not satisfied that the whole of the atka (catechu) re- 
covered was that taken from Krishnanand and the parties will be left 
to establish their claim to it in the Civil Court.” If is argued that 
under section 517 of the Criminal Procedure Code’ the only court 
that could pass orders under that section was the court trying the 
case, and reliance is placed on /n re Devtdin Durga Prasad), This . 
decision, however was passed before the present Code of- Criminal 
Procedure came into force. It seems to me that section 520 gives 
an &ppellate court full power to pass such an order. The same 
view was taken by the Calcutta High Court in Baloram Gogai 
v. Chintaram Kokta (°) i 
T . Application rejected. 
(1) [1897] L L. R. 22 Bom, 844. - (2) [1904] 9 C. W. N. 549. 
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CML ; . SHEO KARAN SINGH AND ANOTHER 


‘Iglz e: -` . VETSHS 


March, 3r. MAHADEO SINGH AND ANOTHER* 
RAFIQ, J. Hindu Law—Stuit for possession by a daughises —Decree awarding a Hft-estate—Inapera- 
tive aftsr daughter's death—Her sons cannot execute the decree as her representath 
— Fresh regular suit necessary. F 


o Where a Hindu daughter in a suit for jossain of her deceased father’s property 
was given a decree awarding only a daughter's life-estate, keld that the decree was 


. inoperative after her death and her sons had no right as her representatives to apply 
for execution of that decree ; they could obtain possession of the e property =e 
` a regular suit. 
SECOND APPEAL from a decree of B. J. Dalal Esq., District 
Judge of Azamgarh, reversing a decree of Babu Parente Narain 
Tandon, first additional Munsif. 


Application for execution made by the representatives of a de- 
-éeased Hindu lady, who ina suit for possession of the property 
“left by her father kad béen decreed only a daughter’s estate. The 
judgment-debtors objected that the ‘decree having given only'a 
“life-estate became inoperative after the lady’s death and could not 
be executed. - The’ court of first instance ` rejected the aes cra 
but the lower appellate court allowed È.  - - oS 
The judgment-debtors appealed. Hf 


<. Mukammad Ishaq, for the appellants. 
` ‘Surendra Nath Sen, for the respondents. 
© The judgment of the Court was delivered by 


~ RaFIQ, J.—The two respondents Mahadeo Singh and Basdeo 
Singh with their mother Lakhpati Kuar instituted a suit_for' 

. recovery of possession of certain immovable: property against one 
Jagram singh on the allegation- that the property in suit belonged 
to.one Sarup Singh who was the father of Lakhpati Kuhr and 
grand-father of the respondents. Jagram Singh was a collaterAl of 
Sarup Singh. He resisted the sujt.on various, grounds... The.claim 
of the respondents was dismissed on the ground that it was premas. 
ture and -that it could not be brought in the life-time of their 
AR. A. No, 1508,0f 1912, _ Ox Zr hes 
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mother. Buta decree was passed in favour of Lakhpati Kuar in 
her own right as the daughter of Sarup Singh. She was decreed 
a daughter’s estate. The first court passed the decree in her favour 
on November 26, 1909, and it was upheld on appeal on May 
13, 1910. Both Musammat Lakhpati Kuar and Jagram died 
before the decree could be executed. The two respondents, the | 
sons of Lakhpati Kuar, filed an application in the court of the” 
Munsif of Azamgarh for execution of the decree in favour of their 
mother against the appellants, who are the legal representatives 
of Jagram Singh. The appellants opposed the application for 
execution, on the ground, among others, that the decree in favour 
of Lakhpati Kuar awarded her a life-estate only and could not be 
executed after her death. The learned Munsif gave effect tō this 
plea and rejected the application. On appeal the learned District, 
Judge reversed the decree of the, first court on the ground that the 
respondents were the legal representatives of Musammat Lakhpatj 
Kuar, the original decree-holder and that for -that reason. the 
decree could be executed by them. The appellants-have come up 
in second appeal to this court and press the plea upon which the 
application was dismissed by the learned Munsif. I think that 
this appeal must prevail. The question at issue between the par“ 
ties is not whether the respondents are or are not the legal repre- 
sentatives of Musammat Lakhpati Kuar, “but whether the décree 
in favour of Lakhpati Kuar és capable of execution after.her death. 

It is admitted that the decree was passed in her favour as_ the 
daughter of Sarup Singh, giving her a daughter’s estate in respect 
of the property relating to which the decree-was passed in her: 
favour. After her death the-decree became inoperative. It may- be 
that the two respondents have a right to succeed tp- that property. 
in preference to the collaterals of Sarup Singh. But that isa 
question which should be decided between the rival claimants by 
a regular suit. The mere fact of the two respondents being the 
daughter’s sons of Sarup Singh does not give them the right to. * 
apply for execution of a decree, which -became - inoperative after 
thegdeath of their mother. The appeal prevails. I set aside the 
order of the lower appellate court and restore that of the. first court., 
Costs are allowed to the appellants. 


` Appeal allowed 
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Crvm. SEETLA SAHAI 
1913. VETSHS 
March, #6. = THAKUR DIN AND OTHERS.* 
Gauri, J. Tid Law—Joint Hindu fansily—Agreement to sell by one brother without the othar 


brother's consent—not binding. 
One only of the two brothers, who are both members of a joint Hindu family, 
cannot without the consent or authority of the other agree to transfer the property 


belonging to both and such agreement is not binding as against a subsequent sale 
of the same property made by both the brothers. 


SECOND APPEAL from a decree of Maulvi Muhammad Shaf, 
Judge of the Court of Small Causes, exercising the powers of a 
Subordinate Judge of Allahabad, reversing a decree oF heel 
Tufail Ahmad, second additional munsif. 


Suit for specific performance of a contract for sale of a Boies 

One of two brothers, who were members ofa joint Hindu family- 
and owned a house jointly, agreed to sell it to the plaintif, on the 
5th August, 1909. Later on in January, 1910, both of them sold it to 
the defendant who had knowledge of the contract with the plaintiff. 
The plaintiff sued for the specific performance of that contract 
alleging that it had been made by one of the brothers as the head 
of the joint family. The defence was fhat one brother alone was 
not competent to agree to sell the joint property without the other’s 
consent and he was not the head of the family. The court of first 
instance dismissed the suit. The lower appellate court decreed it, 
It found that both the brothers intended to sell the house and that 
the contract with the plaintiff was more beneficial to the family. 


The defendant appealed. . 
Satish Chandra Banerji, for the appellant. 
*. Tej Bahadur Sapru, for the respondents. 
The following judgment was delivered by 
GRIFFIN, J.—This appeal arises out of a suit for specific Per- 
formance of a contract for sale of a house belonging to two brothers, 


Bhagwati Prasad and Chandi Prasad. They were members ofa 
#S. A. No. 822 of 1912. 
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joint Hindu family and the house was joint family property. On 
the sth of August, 1909, Bhagwati Prasad agreed to sell the house 
in suit to the plaintiff for a sum of Rs. 275. In January, 1910, the 
two brothers sold the house to the defendant Seetla Sahai, who, 
„as has been found by the court below, had knowledge of the 
contract between Bhagwati Prasad ‘and the present plaintiff. The 
plaintiff therefore instituted the ‘present suit claiming against the 
two brothers specific performance of the contract entered into by 
Bhagwati Prasad on the 5th August, 1909. The court of first instance 
dismissed the suit. The lower appellate court has decreed it, and 
against that decree Seetla Sahai, vendee of the house, comes here 
in second appeal. The lower appellate court has found that the 
plaintiff's contract was prior in date to that of the sale in favour 
of the defendant Seetla Sahai, that Settla Sahai had notice of the 
‘prior contract, that both brothers had intended to sell the house, 
and that the contract with the plaintiff was more beneficial to the 
family, inasmuch as the plaintiff had offered a higher price for 
the house. It is contended that these findings were not sufficient 
to justify the court below in decreeing a suit of this nature. It is 
pointed out on behalf of the appellant that there is no finding that 
Bhagwati Prasad was the ‘karta’ of the family and also that there 
is no finding that the other brother Chandi Prasad had consented 
to his brother Bhagwati Prasad entering into the contract for sale 
or had authorized him td enter into such contract on his behalf, 
and it is contended that there being no complete and legal agree- 
ment on behalf of the two brothers to sell the house, the plaintiff 
cannot ask in this suit for specific performance of the contract 
entered into by one brother alone. On behalf of the respondent I 
am asked to infer from the judgment of the court below that that 
court intended to hold that Bhagwati Prasad had entered into 
the contract with the plaintiff with the consent and authority of 
his brother Chandi Prasad. I have set, out above the principal 
findings of the lower appellate court, and as far as Iwan sge that ° 
court does not appear to have intended to hold that Bhagwati 
Prasad did contract with the plaintiff for the sale of the house 
with the consent and authority of his brother. In my opinion 
the contract is one which should not have been enforced by the 
court below. There is no finding that Chandi Prasad agreed to sell 
the property to the plaintiff. It appears to me that the view taken 
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by the court of first instance was the correct one. I allow this 
appeal, set aside the decree of the lower appellate court and 
restore that of the court of first instance. The defendant Fappellant 
will have his costs in all courts. 


Appeal allowed. 
MUHAMMAD ALI KHAN AND OTHERS 
versus 
SAKTU 
Code of Civil Procedure (Act V of 1908) Order 41 Rule ro—Vahalatnamoh—Omission to 
mantion the name of the plaader—Appointment invalid— Appeal presented by him, not 
properly presented— Objection may be taken at any siagi. $ < 
A pleader whose name is omitted from the body of the Vakalatnamah is not a 
duly appointed pleader and an appeal presented by him is not properly presented, 
even though the omission might he only due toan oversight. 
Hed further that the fact that no objection is taken till a very late stage would not 
validate the appointment of the pleader which is not made properly, .` 
Pokhpal Singh v. Dambar Singh, 6 A. L. J. Notes. p. 110, followed. 

SECOND APPEAL against the decree of A. W. R. Cole Esq, 
Additional Judge of Aligarh, confirming the decree of Pandit oars) 
Narain Mujju, Munsif of Bulandshahr, 

The material facts are these. . 

The plaintiffs appellants instituted a suit for recovery of pòsses- 
sion of certain land in the court of*the Munsif of Bulandshahr. 
The munsif dismissed the claim. The plaintiff filed an appeal 
through their pleader Munshi Abdulsalam Khan in the court of the 
District Judge of Aligarh. The Judge remitted an issue to the 
court of the munsif twice and after the submission by the Munsif of 
his second finding it was objected that the memorandum of appeal 
had not been properly presented, as the pleader who had presented 
the appeal was never duly appointed inasmuch as his name did not 
_ appear in the body of the Vakalatnama, though his signature 
acceptimg tife Vakalatnama appeared on the other side. Relying 


on the case of 
Pekkpal Singh v. Damber Singh, 6 A. L. T., 110 (Notes), ® 


the Judge dismissed the appeal holding that the appeal was not 
properly presented. 
Plaintiffs appealed 
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Sham Nath Mushran, (for Tey Bahadur Saprn) for the appellant, 


The case, relied on by the lower court is quite different from 
the present case, In that case the objection as to the presentation 
of the appeal was taken at the first opportunity. Here it was not 
taken until the appeal had been pending eleven months and had 


been remanded twice. The court should not have given effect ° 


to the respondents’ objection taken at such a late stage of the case. 
The objection was merely a technical one, the omission of the 
name of the vakil in the body of the Vakalatnama being due simply 


to an oversight, There can be no question that the intention of - 


the plaintiffs was to appoint that particular vakil to conduct that 
particular appeal, The case should therefore go back to the ‘Dis- 
trict Judge for trial on the merits. 

‘Satish Chandra Banerji, for the respondents. 

The omission of the respondents to take objection as regards 
‘the presentation of the appeal at the first opportunity did not es- 
top them from raising that objection at a late stage, when it was ac- 
tually discovered, nor did their ‘oversight validate the presentation, 
which was on the face of it, improper. He relied on 

Skiam Kison v, Raghunandan Pershad, [1900] I, L. R., 22 All,, 331. 
' Pekhpal v, Dambar Singh, [6 A, L. J. (Notes). Page 110} 
© Sham Nath Muskran, heard in reply. 

The following judgment-was delivered by 

RAFIQ, J.—The plaintiffs appellants brought a suit in the court 
of the Munsif of Bulandshahr for possession of certain aadi land. 
The claim was decided against them and an appeal was filed on 


their behalf in the court of the District Judge of Aligarh on the 
1oth July, r911. The appeal was filed by one Munshi Abdul Salam 


Khan, Vakil, who at the same time filed his vakalatnama also. ` 


The case was heard by the Additional Judge who remanded it to 
the lower court for the trial of certain issues. The reqaand order 
was made on the 4th August, 1911. The Munsif returned the case 
with his findings on the 28th November, 1g11. The parties filed 
cross objections on the 13th and 19th December, 1911. The case 
was again remanded on the 22nd January, 1912. The Munsif sub- 
mitted his second finding on the 2nd March, 1912, On the 13th, 
April, 1912, the respondent filed objections to the finding submitted 


Rafg, J. 
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by the Munsif. ‘Munshi Abdul Salam Khan died prior to the 
submission of the first finding by the learned Munsif. The appeal 


was heard on the Ist July, 1912, when a prelitninary objection was 
taken to the effect that the memorandum of appeal had not been 


e Properly presented to the Court of the District Judge, inasmuch as 


the name of Abdul Salam Khan was not mentioned in the body of 
the vakalatnama. The learned Additional Judge accepted the pre- 
liminary objection and dismissed the appeal. The plaintiffs 
appellants have come up in second appeal to this Court. It is con- 


` tended on their behalt that the omission of the name of Vakil in the 


body of the vakalatnama was due to an oversight and that consider- 
ing that the objection was taken by the respondent at a very late 
stage, it should not have been given effect to. There can be no doubt 
that the omission of the name of Abdul Salam Khan from the body 
of the vakalatnama must have been due to an oversight. But the 
question is whether such a mistake can be condoned and the appeal 
can be constdered as properly presented. The case of Pokkpal 
Singh v. Damber Singh (1) is against the contention for the appel- 
lants. It was held in that case that a pleader whose name was 
omitted in the body of the vakalatnama was not duly appointed 
and that an appeal presented by Him was not ‘properly presented, 
If Munshi Abdul Salam was not duly appointed by the plaintiffs 
appellants and if the appeal filed by him was not properly present- 
ed, the facts that the objection was not taken till a very late stage 
in the case would not validate the presentation of the appeal. The 
appeal therefore fails and is dismissed, but considering the special 
circumstances of the case I make no order as to costs, 

AGM o Appeal dismissed 

(1) [1909] 6 A. L. J. (Notes), 110 : 
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RAHAM ALI 
versus 


KING-EMPEROR.* 

Code of Criminal Procedurs (Act V of 1698) Sections 110, 117—Sscurity for good be- 

Aavienr—Huidence of cases tn which accused suspected—Noi evidence of general repute. 

Evidence of cases in which the applicant is suspected is not evidence of general 
repute within the meaning of section 117 of the Criminal Procedure Code. 
Where the evidence is equally balanced in a case under section IIO, no ordei 
requiring security should be made. 

CRIMINAL REVISION from an order of E.de M. Humphires Esq. 
District Magistrate of Bulandshahr. 

D. R. Sawhny, for the applicant. 

R. Malcomson (Assistant Government Advocate) for the Crown. 

The following judgment was delivered by 

RAFIQ, J.—This is an application in revision against the order 
of the learned District Magistrate of Bulandshahr, confirming the 
order of the Sub-Divisional Magistrate, directing the gpplicant and 
two others to furnish security to be of good behaviour, for one 
year, or in default to undergo rigorous imprisonment for that 
period. The learned District Magistrate, in his order, dated the 
5th of November, 1912, does not discuss the evidence in’ the case 
but says that, after htaring the learned Counsel for the appellant 
before him, he is of opinion | that the order appealed against is 
justified. It is contended for the applicant that, under these cir- 
cumstances, the evidence in the case should be considered by the 
Court in order to decide whether the applicant should be made 
to furnish security to be of good behaviour.’ I have heard the 
entire evidence in the case and the arguments by the learned 
Counsel for either side. It appears that the applicarft was charged 
with dacoity in 1911, and was committed to the Court of Session, 
but was acquitted. Soon after his acquittal he was challaned 


Rafa, j. 


under section 110 and Mr. Gordon, Deptity Magistrate, made an , 


order calling on him to furnish security to be of goo? healewiour 
for two years. The proceedings were submitted to the Court of 
Session and they were set aside by the latter court. Within 
eighteen months of the order of the Sessions Court the applicant 
and two others were again sent up, bythe police of Bulandshahr 
on the charge of being habitual thieves and robbers, The police 


° j # Cr. Rey. No. 139 of 1913. 
' . 58 R 
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produced sixteen witnesses.in support of the charge, and the 
applicant and his comrades examined nineteen witnesses to rebut 


Ramax Ary the prosecution evidence. The evidence for the crown may be 


vw. 
Kina- 


EMPEROR. 


“Rafg, J, © 





sub-divided into three heads, namely, (1) specific instances in which 
the applicant was suspected, (2) the company he keeps, and (3) 
the reputation he enjoys in the neighbourhood. Now the evidence 
as to the cases in which the applicant was suspected cannot be 
said to fall within the meaning of general repute, under section 117 
of the Code of Criminal Procedure. This view of the law is borne 
out by an unreported decision of this Court in Criminal Revision 
No. 344 of 1911. The evidence, as to the company the applicant 
keeps is said to be one of the grounds on which the people of the 
neighbourhood have formed their opinion of the character of the 
applicant. The third kind of evidence, namely, that of general 
repute, was no doubt admissible and relevant to the charge brought 
against the applicant. Of the witnesses for the crown only two came 
from the village of the applicant. The latter has examined nine- 
teen witnesses, most of whom come from his village or from very 
close to it. All of them, except one who professes ignorance of the 
character of the applicant, swear that the applicant bears a good’ 
character in his village and in the, neighbourhood, According to 
their evidence the applicant is by general repute a man of good 
character. It is also in evidence for the defence that there js 
enmity between the applicant and thè Mukhia of the village. The 
learned Sub- Divisional Magistrate has rejected the evidence for the 
defence, on the ground that some of the witnesses must be related 
to the applicant and that the defence witnesses are not so well off 
as some of the witnesses for the prosecution. In the absence of 
any evidence, relationship cannot be inferred. -The fact that some 
of the witnesses for the progecution are better off than the witnesses, 
for the defence, is no reason to disbelieve the latter. I think that 
the evidence for the defence is just as good as that for the prose- 


T cutiggee! thas been held in this Court more than once that where 


the evidence is equally balanced in a case under section 110 of the 
Code of Criminal Procedure no order requiring security shouftd be 
made. I, therefore, allow the application and set aside the order of 
the lower courts calling on the applicant to furnish security, If 
„security has been furnished the bonds will be cancelled. Z 

f Application allowed, 
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ACHHAIBAR SINGH AND OTHERS ve 

Versus F : I 913- 
RAM SARUP SAHU ^AND OTHERS.® - April, 16. 
Hindu Law— Execution of døeres—Aenbers of joint Hindu Samily—Discharge by the Ryvzs, J. 
3 : monager— Whethe: binding on the eiker maxibers. Lyts, J. 


A managing membe: of a joint Hindu family can execute decrees on behalf of 
the family, can receive peyment and give good receipts, on behalf of the family, 
and have satisfaction of decrees certified by executing courts, which will be binding 
on the family Heri/aly. Manmay Xua! 9 A. L. J. R. 819, followed, Ganga 
Dayal v. Wani Ram, 31 AJL, 156 distinguished. . 
SECOND APPEAL from a decree of F. D. Simpson, Esq., District 
Judge of Gorakhpur, reversing a decree of Babu Kesri Narain 
Chand, Munsiff of Bansgaon. 

This was a plaintiffs’ appeal. i 

Suit for a declaration that the property was not liable to sale 
in execution of the decree in question. 


The facts are as follows :—On the 9th-October, 1890, Bisheshar 
Sahu, father of defendants Nos, 1, 2 and 3, got a decree against 
? one Bhawanidin for sale of cettain shares in certain properties. 
Bhawanidin (after the decree bad been passed) sold the property 
to the plaintiffs and left Rs. 770, the amount due on the above 
decree, in plaintiffs’ hands for payment to the decree-holder. 


Bisheshar died in 1892, leaving three sons Ram Sarup, Beni 
Madho and Chunni. Ram Sarup the eldest son, defendant No. 
I, applied for execution of the decree, in 1893, and again in 
1896. Both applications were struck off for want of prosecution, 
the second on the 31st March, 1897, on which date, the decretal 
money was paid off to Ram Sarup, and he applied, under section A 
258, Civil Procedure Code of 1882, and the full satisfactiqn of the 
decree was accordingly certified. After this 13 years paased; and 
then Renimadho and Chunni, brothers of Ram Sarup, defendants 
2 and 3, applied to execute the same decree by sale of the property. 
They did not make the plaintiffs parties to these execution 
proceedings, but brought on the record Somai Ahir, defendant N 
. *S. A. No. 1114 of 1912. e 


Crvin. 
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4, as representative of Bhawanidin, judgment-debtor. Somai Ahir 
made an objection that the application was time-barred and that 
the decree had been satisfied. The plaintiffs also put in an appli- 
cation to the same effect, but it was rejected. Somai Ahir’s objection 
was also disinissed, without the court going into the question as to 


e whether the decree had been satisfied, and the property was ordered 


to be sold. 

The plaintiffs then brought the present suit for a declaration 
that the property could not be sold in execution of the decree. The 
Munsiff held :— 

(1) The defendants 1, 2 and 3 formed a joint Hindu family and 
Ram Sarup defendant No. 1 was the manager. 

(2) The entire joint family was as much benefited by the reali- 
zation of the decretal amount as defendant No 1. 

(3) It was neither proved nor alleged that defendant No. 1 
misappropriated the sum. 

(4) There had been collusion between the decree-holders and 
the judgment debtor. 

(s) Defendants 2 and 3 were 33 and 25 years of age respec- 
tively. The application for execution made in 1910, was made 
three years after their attaining mene: 

He decreed the suit. 

On appeal, the District Judge observed: “ There is no question 
of fact but there are several difficult pgints of law, ” and he found as 
follows :— 

I. The payment to Ram Sarup did not discharge the decree. 

(a) The persons who could certify were the decree-holders (Or. 
21, Rule 2, Civil Procedure Code). 

(6) One joint decree-holder could not certify so as to bind the 
others. 

(c) The managing mentber of a joint Hindu family was not 
one of those persons who are given a right to certify payment on 


half of the others, by Order 3, Rule 1, and the certificate given by 
him 


not bind other members of the family. 


II. Section 47 of the Civil Procedure Code barred the suit. , 

IIL. The decision of the question of limitation was barred by 
the principle of res judicata, 

EV. The decision of the Munsiff dated the 30th eas IQIT, was . 
binding on the plaintiffs. : 
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The plaintiffs appealed. 
Iswar Saran, on behalf of the plaintiffs-appellants, submitted © 1913. 
that the position of the manager of a joint Hindu family was pecu- Aonnamak 
liar and he enjoyed extensive rights. He represented the entire 
family in transactions with the outside world. He could make and Ram 8anup 

receive payments on behalf of the whole family. He relied on the 
Full Bench case of . 
Horilal v. Manman Kunar, [1912] 9 A. L. J. B, 819. 

He contended that section’47 of the Code of Civil Procedure 
did not bar the suit as the decree had been fully satisfied. He 
referred to 

Har Prasad v. Shes Ram, [1898] I. L- R, 20 AlL, 506. 
He further submitted ‘that according to section 47, the court had 
full discretion to treat the plaint as an application in execution. 


As regards the question of limitation and res judicata, he contend- 
ed that no order passed in any proceedings to which the plaint- 
iffs were no parties, against the origina) judgment debtor, would be 
binding on his clients, as the original judgment debtor's interest in 
the matter completely ceased after the sale to the plaintiffs and the 
latter could not be said to be the representatives of the former. 

Sarat Chandra Chudhri, (for Satish Chandra Banerji) for the res- 
pondents, contended that the District Judge had not distinctly 
found that Ram Sarup was the manager of the family. He pressed 
for a finding on the point. If Ram Sarup was not the manager, he 
could not give a valid discharge without the concurrence of his 
other brothers. 

He submitted that the discretion mentioned in section 47 of 
the Civil Procedure Code could only be exercised in favour of a 
decree-holder who instituted the suit. 


He further submitted that gl! orders passed against the original 
judgment-debtors were binding on the appellants as they pur- | 
chased the property after the decree. He referred tomasi T 
the Transfer of Property Act. 

He also relied on 

Ganga Dayal v. Mani Ram, [1909] I. L. R, 31 AlL, 156. 
. Bhagwanta Y. Sukki, [r900] I. L R., 22 AlL, 33, 46. 
Iswar Saran was heard in reply. 


Ciin 
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The judgment of the Court was delivered by 


RYVES, J.—Bisheshar Sahu, father of defendants Nos. 1 to 3, 
obtained a decree for sale on a mortgage of certain property on 
the oth of October, 1890. Bhawani Din, the mortgagor, judgment- 
debtor, after the decree, sold his equity of redemption to the plaintif 
and left Rs. 770 with him out of the consideration money to pay off 
the mortgage decree. Bisheshar Sahu died, leaving three sons, 
namely, Ram Sarup, Beni Madho and Chunni. Ram Sarup was an 
adult and the two younger brothers were minors. After two in- 
fructuous applications to execute the decree, the plaintiff paid off 
the amount of the mortgage, to Ram Sarup, and Ram Sarup applied, 
under section 258 of the old Civil Procedure Code, to have the 
satisfaction of the decree certified by the court, and this was done 
on the 31st March, 1897. 


-Thirteen years afterwards Beni Madho and Chunni applied to 
execute the same decree by sale of the property. The plaintiff, who 
alone had any interest in the property, was not made a party to 
these proceedings. . 


One Sowai Ahir was brought on the record as a legal representa- 
tive of Bhawanidin, the mortgagor judgment-debtor. The court 
executing the decree found that Beni Madho and Chunni had made 
their application within three years of attaining majority, and 
ordered the property to be sold, and sett the papers to the Collector 
for compliance. When the sale notification was issued, the plaintiff 
first became aware of what had been done. He applied to the Col- 
lector, objecting to the sale on the ground that the decree had been 
already executed ; his application, however, was dismissed, on the 
ground that he was no party to the decree. Hence this suit. 


The Munsif found (1) that the three brothers, Ram Sarup, 
Beni Madho and Chunni, formed a joint Hindu family and that Ram 


.Sarup was the manager, {2) that the joint family was benefited _ 


by Tiosam ht of the mortgage money, (3) that it was neither 
alleged nor proved that Ram Sarup had misappropriated the 
money. He also held that Ram Sarup, as manager of the family, 
was legally entitled to accept payment and enter satisfaction of 
the decree, and that hisact bound the joint farhily.- He. decreed 
the suit. oo T i 
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On appeal before the learned District Judge no question of fact 
was raised. Various legal pleas were taken, only one of which, 
however, is now in question in this appeal, and that is, whether the 
managing member, of a joint Hindu family, can have satisfaction of 
a decree certified, so as to bind the other members of the joint 
family. The learned Judge says: “I accept the finding of the 
lower court that Ram Sarup and defendants Nos. 2 and 3 were 
members of a joint Hindu family, The lower court has found 
that the head of a Hindu family can enter satisfaction of a decree 
against himself and other members of the family. Iam unable to 
agree.” This decision of the learned District Judge was given on 
the 17th of June 1912, Że., before the judgment of the Full Bench 
in Hort Lal v. Manmayji Kuar (+) had been published. 


It seems to us that that decision concludes the question and is 
full authority for holding that the managing member of a joint 
Hindu family can execute decrees, on behalf of the family, and can 
receive payment and give good receipts, on behalf of the family, 
which are binding on the family, It is argued before us that the 
three brothers were joint decree-holders and that satisfaction 

entered by one could not bind the others, and reliance was 

placed on the case, of Ganga'Dyal v.Mani Ram (°). That case 
was decided before the Full Bench case and in any event is distin- 
guishable from the present gase, because it is stated, on page 160 
of the report, “It is further argued in the present case that plaintiff 
No. 1 must be deemed to be the managing member of the family, 
who would have a right to give a discharge. 


The powers of the manager of a Hindu family are indoubiedly 
very extensive but there is nothing in the present ,case to show 
that the plaintiff No. 1 ever acted_as the manager.” 


It is conceded by the learned Vakil for the respondent, that if 
in our opinion the lower court has come to a definite finding that 
Ram Sarup was the managing member of the family then” ` 
reasons given by the learned District Judge for dismissing the suit 
could not be supported, and this is obviously so, for if Ram Sarup 
was the manager of the family and as such received payment in 
full of the decree held by the joint family, and had satisfaction of 
the decree certified by the court executing it, then the decree was 

0) [1912] A, L J. R, 819, (a) [1908] I. In R, 31 All, 156. 
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completely discharged and could not possibly be executed again. 
We have no hesitation in holding that the District Judge concurred 
with the Munsif and did find that Ram Sarup was the manager of 
the joint family of which he and his two brothers were the 
members. 


In the court of the Munsif Benimadho and Chunni had denied 
that Ram Sarup was the manager of the family. They alleged that 
he had separated from them. On the evidence before him the learned 
Munsif came to a very distinct finding as mentioned in the begin- 
ing of our judgment. In the grounds of appeal before the District 
Judge, no specific objection was taken to this finding, and the Judge 
himself states that no question of fact was raised before him, and he 
accepted the findings of the lower court. This must include the 
finding as to the status of Ram Sarup, because the whole of his 
argument presupposes that Ram Sarup was the manager and acted 
as such. a: ; i 


We, therefore, allow the appeal, and, setting aside the decree of 
the District Judge with costs, restort that of the Munsif. 


I. S. : Appeal allowed. 
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BASANT SINGH Piers 
versus | è Prier 
MAHABIR PERSHAD. March, 14. 
Action of ejectment—Plaintif’s tiile—Agrosmeni to provide funds for tigation on terms pnp ATES: 
that the plaintiff wiU ga a share in case of success—Efffoct of agreement as rogards LORD MOoUL- 
third parties—Potnt raised bed not discussed — Practice, Bin youn 


Certain members of a joint Hindu family entered into an agreement with Ebar axb 
the respondent whieh provided that the latter should finance their con- Mz. AMTER 
templated Htigation impeaching certain dealings with the joint family pro- 
perty in favour of the appellant, who was in possession thereof. The terms 
of the agreement were, isler alia, that in the share of the sald members in the 
Yamily property the respondent “will be a oo-sharer of one-half share” and 
„that in ease of success the respondent ‘‘ will be entitled to proprietary pos- 
sossion of the share.” The respondent as co-plaintiff with his asalgnors 
sued to eject the appellant from the assignors’ share of the family property. 
The appellant, however, compromised, with the respondents’ ‘assignors, who 
withdrew from the sult. The appellant thus besame the sole plaintiff. 

Hold that, even if all the impeached dealings were absolutely vold, the 
respondent would not be entitled to the relief he claimed unless the said 
agreement conferred upon him the aight to recover immediate possession of 
~ the undivided share of the family property of which he sought to recover 

possession. A plaintiff in an action in ejestment must recover by the strength 
of his own title, not the weakness of his adversary’s. 

Hold further that the sald agreement did not confer upon the respondent 
at the time the sult was instituted, a then present right to the possession of 
any:share in the property, the subject-matter of the suit. 

Lal Achal Ram v. Raja Kasin Husain Khan [1905] L R., 821. A., 118, dis- 
tinguished. 

Relief to which a litigant is not entitled cannot be granted to him, simply 
because these eonesrned for the parties in the cause abstained from discuss- 

_ ing in the lower appelinte court a vital pdint plainly appearing on the very ` 

fuco of his written-proofs, and plainly raised in the court of first Instance. 


Three consolidated appeals from three’ judgments of the Court. . 
of the Judicial Commissioner of Oudh. . — 
The suits were instituted against the appellant by the respon- 
dent as co-plaintiff with the sons and grandsons of certain manag- 
ing miembers of a Mitakshara family, who had since withdrawn 
from the litigation, to set aside alienations of the ancestral pro- 
perty made irr favour of the appellant bythe managing members 


: i 59 R 
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and to recover possession thereof. The only question determined 
in the appeals was whether the respondent alone was competent 
to carry on the litigation, under two agreements with his co-plain- 
tiff referred to in the judgment of their Lordships and under which 
the respondent undertook to finance the litigation on the terms that 
“in case of success Mahabir Pershad will be entitled to proprietary ` 


_ Possession” of one-half of the shares of his co-plaintiff in the joint 


family property. The Subordinate Judge was of opinion that the 
agreements in question clearly gave the respondent “an existing 
interest.” The Court of the Judicial Commissioner thought that the 
respondent “is entitled to carry on this litigation so far as his own 
share in the property in dispute is concerned.” 

De Gruyther, K. C, and B. Dube, for the appellant, contended 
that there was no conveyance of any share in the property in suit to 
the respondent, and that the agreements did not give him any title 
toany share at the time of the institution of the suit, which he 
was not, therefore, competent to maintain, and distinguished 

Lal Achal Ram v. Raja Kasim Husain Khan, [1905] L. R., 82 L A., 118. 

On the question whether the several transactions by the manag- 
ing members of the joint family were binding on their`sons and 
grandson, respectively, and, therefpre, on the repondre reference 
was made to . ' 

Girdhar Lal v. Kantoo Lal, [1874] L. R., 1 L A., 831. 

Sura) Buns Koer v. Sheo Proshad Singh, [18T9] L. R, 6L A. 88. 

Musammat Nanom Babsann v. Modin Mohan, [1885] L. R., 18 L A.. 10 

Bhagbut Porshañ v. Musammat Ghya Koer, [1888] L. Bs, 16 L A:, 99. 

Ra Babu Mahar Pershady. Rai Marktmda Nath Sahm, eee 171. A., 11. f 
Dharam Singh v. Angan, [1899] L L. R., 91 All. 891. 

G. R. Lowndes, for the respondents : If the point relating to 
the right of thé respondent to recover possession is decided against 
him it will not be necessary to argue any other question. The. 
mere fact that the family is undivided does not take away the 
right of any member ther®of to convey his share, and if the assign- 
m $ , the assignee can bring a suit on it and have the 
share assigned to him divided. Referred to the deed dated the 
25th April, 1907. 

It says that the respondent “will be co-sharer of one-half 


share” of his assignor, It is a conveyance in the Indian form.. 


The objection that the suit does not lie is taken here for the first , 
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time. The respondent is entitled to use his assignors name. He 
cari sue in his own name or in the name of his assignor, 


[LORD MOULTON : Until success, your remedy is 3 personal one 
against the assignor. The essence of the plaintiffs ade in a suit 
for ejectment is that he is entitled to possession. ] 

One of the’ suits was a second appeal to the Court of the Judi- 
cial Commissioner and a question of fact, namely, the meaning of 
the agreement, cannot be questioned in second appeal. 

[LORD ATKINSON : It is the question of the construction of a 
document] A 

It is only the question of the meaning of a word. Sucha 
question is a question qf fact. j 


De Gruyther, KE. C, and: B. Dube, were not called upon to reply. 
` The judgment of their Lordships was delivered by- 


LORD ATKINSON:—These are three consolidated appeals from 
three decrees of the Court of the Judicial Commissioner of Oudh, 
the first dated the 19th of March 1909 and the other two the 29th 
of March, 1911. 

- By the first of these, certain, decrees of the Subordinate Judge 
of Partabgarh, ‘dated the 22nd of July, 1908, were in part affirmed 
and in part reversed, and by the two latter a judgment and decree 
of the District Judge of Rad Bareli, dated the 5th of February; 
1910, was also in part affirmed and in part reversed. ` 
r By this decree of the 5th of February, 1910 a previous decree of 
_ the same Subordinate Judge,-dated the 3rd of Augyst, 1909, was 
in part affirmed and in part reversed. 

The facts out of which alt this litigation has arisen, a are Hi 
‘as follows:— . 

A certain estate in five villages in the Partabgarh district was 
owned by two joint Hindu families, the ‘respective heads of whic 

were two brothers, Binda Sewak and Ram Pershad, th®ska 
said, Binda Sewak's branch being 7 annas 2 pies and that of Ram 
Pershad' s branch 8 annas 10 pies, 

A genealogical table, set out in the respondent’s case, the 
accuracy. .of which is not disputed, shows of -what members these 
two families were composed :— 


Lord Atkin- 
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SS 
Binda Sewak. Bam Perghad. 
Pe Ohendra Ba, Bin zi 
Bhukan. x a i 


' Bijai Bahadur. Bhopal, . TAN 

The persons, whose names are printed in italics, are plaintiffs in 
the two suits, numbered 548 and 549 of 1907, in which the decrees 
appealed from were respectively made, namely, Sheopal Singh and 
Chandra Bhukhan Singh in the first, and Bhopal Singh in. the 
second. In each of these suits one Mahabir. Pershad, not a member _ 
of either family, but claiming an interest in portions of the joint 
family property under certain agreements, was joined as a plain- 

tiff. : 

- By two deeds, dated respectively the 2nd of January, 1900 and 
3rd of October, 1901, Binda Sewak purported to sell to Basant 
Singh (the appellant) his share of the joint family property, ` ` 


Thereupon Ram Pershad, as co-sharer in the family estate, insti- 
tuted two pre-emption suits in respect of these two sales, and ob- 
tained decrees therein. He subsequently, by deeds dated the 4th of 
June, 1903 and 3rd of August, 1903 respectively, purported to sell 
and convey to the same Basant Singh (the appellant) the share of 
the property the right to which he had thus acquired by pre-emp- 
tion, together with all but a 6 anna share of his own share of 
the family property. In addition he, by deed dated the 4th 
February, 1907, mortgaged this latter 6 anna share to the same 
Basant Singh to secure a sum of Rs. 12,000. The mortgage was 
a possessory mortgage for æ period of 25 years. Sheopal Singh, 
Chandra Bhukhan Singh and Bhopal Singh determined to impeach 


; ‘i ‘these dealings with the joint family properties as being, on 
severe 


gretinds, void according to Hindu Law, but they had no 


money to meet the cost of litigation. 
° 


Two agreements, both dated the 2sth of April, 1907, were 
accordingly entered into between them and Mahabir Pershad, the 
one by Sheopal Singh and Chandra Bhukhan Singh jointly and 
the other by Bhopal Singh. They are practically* identical, in 


r 
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terms. They provided that Mahabir Pershad should, in each case, 
finance the contemplated litigation on certain terms to be present- 
ly considered in detail. 

Two actions were accordingly instituted in the Court of the 
Subordinate Judge of Partabgarh, the first on the roth of August, 
1907, in which Sheopal Singh, Bbukhan Singh, and Mahabir 
Pershad were plaintiffs, and Basant Singh, Binda Sewak Singh, 
and Ram Pershad defendants, praying for “a decree for proprietary 
and actual possession of 4 annas 9 pies 62 karants under-proprie- 
tary share ” in five villages therein named and for Rs. 1,704-14- 
934 mesne profits. In other words, it was an action of ejectment 
and for recovery of mesne rates. 
` Tn the second suit Bhopal Singh and Mahabir Pershad + were 
plaintiffs, and Ram Pershad and his grandsons, Bijai Bahadur Singh 
and Raghubar Singh, defendants. The relief claimed was simiilar 
namely, to-recover possession of one-sixth of the property convey- 
ed away by Ram Pershad by the ‘three deeds already mentioned. 

In both suits a plea was filed to the effect that Mahabir Pershad 


was not entitled to recover possession. That point was thus dis- , 


tinctly raised. Both suits were contested, and both heard together. 

The principal defendant in „the first suit, by deed dated the 
azna of April, 1908, ‘compromised with the-two principal plaintiffs 

in that suit, namely, Sheopal Singh and Chandra Bhukhan. The 
deed provided, amongst other things, that the claim of these plain- 
tiffs to recover the possession of the lands mentioned should be 
dismissed, and their claim for mesne profits rejected. This deed 
was filed in court, and on an application made under Section 375 
of the Code of Civil Procedure, the suit was dismissed as against 
these plaintiffs, A similar compromise was entered into in the 
gecond suit with Bhopal Singh, and that suit was similarly dis- 
missed as against him. Mahabir Pershad thus became the sole 
plaintiff in both suits. His claim to reaover the possession of the 


share of the property mentioned in them respectively thug sat? i 


entirely upon the agreements he so entered into with these plain- 
uf® Even if all the impeached deeds were absolutely void 
he would not be entitled to the relief he claims unless these 
agreements conferred upon him a right to recover possession of 
the undivided shares of these villages of which he seeks to recover 
the possession. Top agreements thus became the foundation of 
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his title. Until their true construction and the nature of the 
rights they confer have been determined, it is irrelevant to consider 
the question of the validity or invalidity of the deeds, The other 
is the preliminary question, and it has not only been raised, but 
actually ruled upon by the Subordinate Judge in his judgment 
delivered upon the 22nd of July, 1908. In the last paragraph but 
one of this he, when dealing with the seventh issue, said, “The 


"suit, however, cannot fail altogether, as was contended by defen- 


dant 1. Plaintiff 3 has acquired an interest as to half the 
property.” This seventh issue ran thus: “To what relief, if any; 
are the plaintiffs entitled >” Owing to the compromise, that 
issue, came to mean, .to what relief is the third plaintiff, Mahabir 
Pershad, entitled? And the ast of the ‘reasons stated: in the 
appellant’s case lodged in these appeals is that the respondent, 
Mahabir Pershad, is “not entitled to possession of the property in 
suit or to any other relief.” It may well be that this question, 
though raised, was not much discussed, or not at all discussed on 
the hearing of the appeals before the court of the Judicial Commis- 
sioner, but since the point arises on the very face of the documents 
on which the plaintiff's case is founded, their Lordships think they 
are bound to decide it. It would be quite impossible for them to 
advise His Majesty to grant to a litigant relief to which they were 
of opinion he was not entitled, simply because those concerned 
for the parties in the cause abstained from discussing in the court 
from which the appeal to His Majesty had been taken a vital 
point plainly appearing on the very face of his written proofs, and 
plainly raised as this point has been in this case. . 

As the two agreements are practically identical in terms, it will 
be sufficient to ¢onsider one of them. 

It is elementary law that a plaintiff in an action of ejectment 
must recover by the strength of his own title, not the weakness of 
his adversary’s. l 

t mey be the rights or interests, if any, which the plaintiff 
mey have under these agreements in the subject-matter of the suit 
are irrelevant considerations if he has not a right to the possession . 
he seeks to recover. 

The primary question for decision, therefore, is, did the agree- 
ment in the first action confer upon Mahabir Pershag at the time 
that action was instituted a then present right to that possession? 
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Thére is no- suggestion that if he had not the right then he has 
since acquired it. 

The provisions-of the agreement, setting forth the conditions 
upon which it was entered into, relevant on this point, run as 
follows : — 


` I: "That in the share an esch declarant amaanting to 2 annas 4 pies and 18) e 


karant, Mahabir Pershad sil! be a co-sharor of one-half share, and the remaining 
one-half share will belong to ts, the deelarants, as follows :— 

, SBhoopalSingh , e os 2 annas 4 ples 18$rd karant sharo. 
~ Chandra Bhukhan Singh dg Io 4 gy: WBS ed! eas y 

2. We, the declarante, and Mahabir Pershad, will be bound by the following 

eonditions :— 

(a) That Mahabir Pershad will beer the entire expenses in connection wish the 
suit from the original Court to the Court of Appeal from his own pocket 
in the way he pleases, and if the opposite party prefor any appeal then 
Mahabir Pershad will have to defend the appeal also.with his own gosts. 

(b) That in ease of succoes Mahabir Pershad toll be eniitled to proprisary posses- 
sion of the share entered m para. 1 of this dosument or one-half of the share 
which may be dedreed, and it will be at the pleasure of Mahabir Pershad 
either to keep his share joint or to have it partitioned. But during the 
period of joimtness he will have all rights of making collections and 
management of the Zamindars share decreed. ` 

(0) That Mahabir Pershad will remain a co-sharer and proprietor like our- 
solves in all the wr and khudkusbt lands and all Zamindari rights relating 
to the Zamindari share like ourselves, and weewill have no right to keep 
soparate possession over any sr and Khudkashi land, nor will we raise any 
plea as to ex-proprictary right. 


In the view of their Lordships these provisions did not confer 
upon Mahabir Pershad a then present right to the possession of 
any share in the: property, the subject-matter of the suit. That 
right would arise, ifat all, only when success in the contemplated 
litigation had been achieved. Success hag not been achieved. By 
the agreement it was contracted that up to that time, at all events 
he; Mahabir Pershad, should merely be a partner, or co-owner 
with his co-plaintiff§ in a certain undivided fraction of the proper- 
ty mentioned in the first of its paragraphs. There wagpo prosme” ~ 
grant or assignment to hirh of ány separate share or fraction of 
the ‘property divided or undivided. At best the contract only 
amounted to this, that in a certain future event he should become 
entitled to the:proprietary possession of a certain undiyided frac- 
tion of it, and then have the right to have that fraction partitioned, 


6 . r 
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The case of Lal Achal Ram v. Raja Kasim Hussain Khan (1) is 
wholly different from the present. There the sole owner of certain 
lands, who had already sold one-half of them, executed a deed of 
sale in which it was set forth that “he has sold half the estate to 
the Raja fora lac and a half of rupees” He acknowledged the 
receipt of one lac, the balance has to be paid on the termination 
of certain litigation, which the Raja was to conduct at his own 
expense. The statement of the amount of the consideration was 
no doubt exaggerated. But the vendor never impeached his deed 
as not being a valid transfer of the property. On the contrary, he 
had more than once affirmed it, urged the Raja to take proceedings 
founded upon it, and continued to receive payments due to himself 
under it. The terms of the instrument are.not set out at’ length 
in the report of the case, but LoED MACNAGHTEN in delivering 
the Judgment of the Board, after dealing with all the facts and 
quoting from the deed the passage already mentioned, says at p. 


121 of the report : “Their Lordships agree with the judgment of 


the Court of the Judicial Commissioner that the transaction was a 
present transfer. by Ardawan (the sole owner) of one moiety of his 
{hterest in the estate giving a good title to the Raja on which it was 
competent for him to sue.” The case cannot be relied upon as a 
guide to the true construction of the agreements in the present case, 

On that construction their Lordships are clearly.of opinion that 
neither agreement, by its terms, confers upon -the respondent 
Mahabir Pershad any present right to recover the. possession of 
the share of the property mentioned in it which he claims to- re- 
cover. They accordingly think that these appeals should be allow; 
ed, that the three judgments and decrees of the Court of the 
Judicial Commigsioner, dated the 19th of March, 1909 and the 28th 
of March, 1911 respectively, should be set aside, that the two judg- 
ments and decrees of the loWer courts, namely, that dated the 3rd 
of August, 1909 of the Subordinate Judge, and that of.the District 

of Rae Bareli, dated the 5th of February, 1910, should also 

be set “aside, and that both the, suits should be dismissed with costs, . 
and they will humbly advise His’ Majesty accordingly. The ees 
pondent must pay the cost of these consolidated appeals, 

J. M. PS Appeals ilvia 

Barrow, Raris and Nevill, asiicitors for the appellant. 


Watkins and Hunter, solicitors for the respondent. . 
(1) [1908] L. R., B21. A., 118. | ` 
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HIGH COURT. 


ABDUL AHAD AND OTHERS: 
VEFSHS 
MAHTAB BIBI AND OTHERS. 


Limitation Act (LX of 1908), soskòn £0—Payment of part of intorest. 
-The word.‘ interest” In sestion 20 of the Limitation Act means interest or 
‘any part « of the interest due. Halls v. Hall, 18 AU., 205 and Anwar Husain 
`y. Lalmir Khan, 26 AlL. 167 distinguished. 
SECOND APPEAL from adecree of Pandit Sri Lal, District 
Judge of Ghazipur, reversing a decree of Babu Kashi Nath, Munsif 
of Saidpur. 


. Suit for recoyery of money. . 
' The Court of first instance decreed the claim in part. 
“The lower appellate court reversed the decree, 
Plaintiffs appealed. à 
-  Múhammad Rahmatullah, for the appellants. 
va. -Mukantmad Ishaq, for thé respondents, 
~ The judgment of the Court was delivered by 
: . RYVES, J.—The only point in this case is as to whether the suit 
is barred-by limitation. The suit is one for foreclosure of a mort- 
gage, dated the 4th of December, 1874. The mortgagee was in 
possession and received periodically profits in part” satisfaction of 
the interest agreed upon in the deed.e The first court held that 
these, payments extended „the period of limitation, applying the 


second paragraph of section 20 of-the Indian Limitation Act. On, 


„appeal, the learned District Judge came to the conclusitm that the 
word “interest” in section 20 means the whole of the interest due 
on a’debt and that, therefore, as only part of interest was paid on 
any particular date, held that section 20 had no application, and 
dismissed the suit as barred by limitation. In our opinion “interest” 

. 71 TEB, AL No. 1070 of 1912. 
e ; GOR 


OILL. 
1918 
April, 14. 
Rym, J 
LYLE, J. 


Ryvee, J. 
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On. in that section means the interest or any part of the interest due 
1918. and we agree with the first court that the suit is not barred by 
AnputAnap limitation. The rulings to which we have been referred [Kalls vy. 


n Halki (1), Anwar-Husain v. Lalmir Khan (*#)] are cases of redemp- 
TAB . . . . 
inr. tion of a mortgage. The latter case expressly distinguishes a suit 


Byra, J. e for redemption from a suit brought by a mortgagee to enforce his 
remedy. We, therefore, allow the appeal and setting aside the 
decree of the lower appellate court, remand the appeal to that court 
with directions to readmit it on its original number in the register 
and dispose of the remaining issùes according to law. ‘Costs of 
this appeal will be costs in the cause. 


F Appeal decreed—Cause remanded. 
(1) [1896] I. L. R., 18 AU., 295. (2) [1008] L L. R., 28 AN., 167. 
oiii HAKIM ALI KHAN 
1918. versus Mag Ty 
Apri, 1. ' DALIP SINGH AND ANOTHER.* e 
Guirrix, J. Morigage—Amowni duo on previous morigage loft wiih subsequent worigagao— Failure 
Brvx, J. lo pay—Subsoquent suton the firs! mortgage—Decres against purchaser of oguty 


of redampuon—Poy went by Atwi—Suti by the latter against the ere nee for 
the ontire suw, mainiainable— Limitation. 


J mortgaged his property to Bin 1900, J again mortgaged it to the res- 
pondent in 1901 ond left with him the amount due on the first mortgage for 
payment to B but it was not ao paid, J, in 1908, sold the equity of ‘redemption 
to the appellant. B, the firat mortgages, brought a snit on his mortgage 
against the appellant and in order to save the property, the latter had to pay 
the entire amount due on the mortgage. The appellant brought a sult for 
the recovery of the amount he had to pay to B owing to the fallure of the 
respondent to diseharge the first mortgage. Hold that the appellant stood 
in the shoes of the original owner and was entitled to all his rights and 
equities and sould reqover the amount from the respondent as it was “owing 
to the letters failure to oarry out his contrast that the former became Hable 
to pay to the first mortgagee? 

Hold further that ‘imitation would run against the appellant from the 
-a date on which he paid the desretal amount due on the first mortgage. 


Secor APPEAL from.a decree of D. L. Johnston, Esq., District 
Judge of Meerut, reversing a decree of Pandit Mohan Lal se 
Additional Subordinate Judge. 


Suit for recovery of money. 


, . ` 


The facts of the case appear from -the judgment, | 
* 6, A. No. 889 of 1912, , : S 
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- The court of first instance decréed the claim, the lower-appellate © 0min 


court dismigsed it. i 1918. 
Plaintiffs appealed. Kuan 


_ Tej Bahadur Sapru, for the plaintifts-appellants:—The rule that Diii sinew: 
strangers to the consideration cannot sue to enforce the contract °  - 
has no application to this case. The plaintiffs, by virtue of their 
purchase, stepped into the shoes of the original owner and are his 
representatives in interest. They can enforce, in the same manner 
as their vendor cquld have enforced, the stipulation made by the 
respondents to discharge the prior encumbrance. I rely on the 
principle of the ruling in e 

Lilly v. Hays, [1886] 5 Ad. & E., 458. 

The suit is not barred by limitation. Limitation would begin 
to run from the date on which the plaintiffs paid the decree money 
and not before. . 2 

Harendra Krishna Mukerji (with him J. N. Chaudri) for the 
respondents :—The property, purchased by the plaintiffs, does not 
comprise the whole ofthe property which was mortgaged. Plaintiffs 
are not, therefore, the sole representatiyes in interest of Jagan Nath, 
and the suit is in contravention Of section 45 of the Contract Act. 

Secondly, the cause of action is the breach of covenant con- 
fained in the mortgage of the 5th February, 1901. No time’ was 
stipulated for the payment, and the inference i is that the payment 
was to'be made within a reasonable time. ` Art. 116 applies and the 
period began to run after the lapse of such reasonable time. The suit 
was’ filed on 20th June, 1911r. The suit is, therefore, barred by time. 


Thirdly, the plaintiffs.also were judgment-debfors under the 
decree, As. such they could only bring a suit for contribution pro 
rata, They could and should have paid off the prior charge with 
the money which was lying in their hands. ` 

Tej Bahadur Sapru, was not heard in reply. $i e 


The judgment of the court was delivered by 
e 


‘GRIFFIN, J.—One Jagan Nath, owner of certain’ property, 
mortgaged it to one Behari Lal on the 17th of April, 1900. On the 
5th of February, 1901, he made a SeGnd mortgage of the same pro- 
perty and some other property to Dalip Singh and Ram Chander 


Anfin, J. 
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Singh, the respondents in this Court. By, this mortgage, which was 
for a sum of Rs, 350, Rs, 184 were left with the mortgagees in 
order that they should pay off the prior mortgage in favour of 
Behari Lal. This mortgage, we may mention, was a mortgage with 
possession for a term of eight years, This sum of Rs. 184 was 


* never paid by Dalip Singh 4nd Ram Chander to Behari Lal. On 


the 23rd January, 1903, Jagan Nath sold the equity of redemption 
inthe property mortgaged to the plaintiffs-appellants before us, 
leaving with them Rs. 350 for discharge of the second mortgage. 
A suit was brought on the first mortgage with the result that, in 
order to save the property from sale, the plaintiffs-appellants ‘had 
to pay into court the sum of Rs. 1,679-5-3 in satisfaction of the 
decree. In the present suit the plaintiffs seek to recover that 


‘amount from the defendants, Dalip Singh and Ram Chander Singh, 


who were mortgagees under the deed of the 5th of February, 1901. 

The court of first instance decreed the suit. The lower. appellate 
court dismissed it, apparently .on the ground that there was no 
privity of contract between the plaintiffs and the defendants and 
apparently also because in the opinion of the court below the suit 
was barred by time. It appears to us that the plaintiffs stand in 
the shoes of the original owner, Jagan Nath. Ifhe had paid the 
sum of Rs. 1,679-5-3 in satisfaction of the decree obtained. on 
Behari Lal’s mortgage he would have been entitled to recover that 
amount from the defendants- -respondents before us, because it was 
owing to the latter’s failure to carry out their contract that he 
became liable to pay this largely increased amount. ‘It appears 
clear to us that limitation would run from the date on which 
Jagan Nath had to pay the decretal amount. The plaintiffs were 
entitled to all the rights and equities which would have arisen in 
favour of Jagan Nath. We.think that the view takeh by thé court 
offirst instance is correct. We allow this appeal, set aside the 


a decree of the lower appelfate court and restore that of the court of 


first instarf€e. The plaintiffs-appellants will have their costs in all 
courts. a 


B. K. M. : : a ae Appeal allowed, 


ta 


a 
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HAZARI LAL Ova 
p VETSHS j 1918. 
_ ..,. TULSHI RAM AND OTHERS®. : pril, 10, 16. 


Nogowahle sritnmants Act (No. XXVI of 1881), ssotions 8 and ai eoaiioey Nois— aes J. 
“No conndaraHon—-Transferrod for consideration —LiabiHty of the maka of ihe note 10. LYLE J. 
its holder—Genoral prind pie. 

Under sestion 87 of the Negotiable Instruments Act the maker of a promis- 
sory note is liable to its purshaser, who is a “ holder” within the meaning 
of section 8 of the Act, and the latter, having paid consideration for the note, 
ean recover the amount due on it even H it was originally made without 
consideration. ° 
. Held further that the purchaser can recover the amount on the principle 
that whenever one of the two persons must suffer by the act of a third, he 
who has enabled that third person to occasion the Joss must sustain it 

_ bimself, ‘ ` 
. SECOND APPEAL froma foe of D. L. Johnston, Esq., District 
yuaee of Meerut, reversing a decree of Babu Charu Deb Bete 

Third Additional Munsif. , 

Suit on a promissory note. 
The facts of the case are fully set forth in the judgment. 

Shortly stated, they vere as follows:— > 

Tulshi Ram executed a pro-note in favour of Sagarmal Chajju- 
mal ‘who, in their turn, sold if to the plaintiff. When the plaintiff 
brought this suit for recovery of the amount due, thedefendant 
pleaded that the instrument was executed by way of security for 
certain grain dealings and nothing was due upon it The court of 
first instance decreed the suit, but the lower appellate court sus- 
tained the defence and reversed the decree. LA 

Plaintiff appealed, 

` Harendra Krishna Mukerji, for the plaintiff-appellant :—The 
plaintiff is a “holder in due course” within the meaning of the,» 

Negotiable Instruments Act, section 9, and can proceed™against the 

drawer of the note under section 36 of that Act. The finding 

arrived at by the District Judge on the accounts as between the 
defendants tarer se, does not affect the plaintiffs rights.) The other 
findings are in his favour and the suit ought to have been decreed: 

Tulshi Ram, , by his /ackes, enabled the other defendants to transfer 

EA N ` #8, A. No. 1073 of 1012, 
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the promissory note to the plaintiff who is a transferee in good faith 
and for consideration. The suit should succeed, therefore, on equit- 
able grounds as well. i . 


Satish Chandra Banerji, for the respondent, Tulshi Ram :— 
The promissory note is in favour of a specified person alone. It is 
not expressed to be payable to the order of that person or to the 
bearer of the’note. So it is not a negotiable instrutnent’as defifed 
by section 13 of the Negotiable Instruments Act. Section 36 of 
that Act cannot, therefore, apply. The plaintiff.is the transferee 
af an actionable claim only, and not of a negotiable instrument. 
This is corroborated by the fact that the transfer was made not by 
an endorsement on the note, but by a written document as Tequired 
by section 130 of the Transfer of Property Act. Secondly, the pro- 
note, being “on demand,” was payable at once. So, in this case, there 
could be no “ holder in due course ” as defined by sectioh 9 of” the 
Negotiable Instruments Act. Section 36 cannot, theréfore, benefit 
the plaintiff. , Thirdly, under section 132 of the Transfer of Property 
Act, which is the section applicable, the plaintiff acquired no higher 
rights than those of his vendors at the date of the transfer. Nothing 
was due on the note on that date and the vendors could not have 
brought any suit on’ it. No inore can the plaintiff do’so. The 
plaintiff purchased onlya piece of waste paper,- and his remedy, if 
any, was against his own vendors. Evep supposing that the pro-note 
was a negotiable instrument, there was, on that date, no liability, 
cnforceable against Tulshi Ram on that note ; it was “ duly satis- 
fied,” as the judge has expressly found asa fact. For this reason’ 
also, section 36 does not-help the plaintiff to recover from Tulshi 
RamyivI rely on the case of ews ‘ 

Commumdain Mohidoen Saab V. Orde Macrah Saib, [1873] 7 M. H. C. k, 371. ` 
Harendra Krishna Mukerji, in reply :—In the view that the. 
pro-tiote is nota “ negatiable instrument” the plaintiff, who has 
«become a holder of the pro-note under section 14 of the Negotiable. 
Instruments Act, can proceed under section 37 of that Act against 
Tulshi Ram, the maker of the note. Section 37 being a partigular 
provision of law, should override the general provision contained. 
in section 132 of the Transfer of Property Act. Secondly, the pro-, 
note was payable on demand; it would become payable on-demand: 
being made. No demand having been made before the trangferto 


er 
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the plaintiff, he is a transferee before the-amount’ became payable, Orv. 
and so-he'is a “holder in due course.” Thirdly, the pro-note had “191k l 
not, been “ duly’ satisfied” It-was of the nature of a continuing Basar La 
guarantee and the liability might arise at any moment during the Torm Bai 
. course of transactions between the defendants. : ; 
: Cur. adv. vwt. a 
The judgment of the Court was delivered by - 
RYVES, J.—The facts out of-which this appeal arises are aa Byres, J. 
follows :—Tulshi Ram made a promissory note in -favour of Sagar- 
mal Chhajjumal on 30th of August, 1908, promising to pay. them 
on demand Rs. 500 with interest at 12 pers cent. - per annum for 


value received. 


On the 15th of June, 1910, eer and E sold this 
note tò Hazari Lal, the plaintiff, by a- registered ‘sale-deed ‘for 
Rs; 575. Hazari Lal demanded payment of it from Tulshi’ Rath on 
more thar one occasion, and sent him a registered notice om ‘the 
agth of July, 1911, whith was disregarded, He broyght this suit 
to recover the amount due on the hote. on ‘the 30th of August, 
1914, -from -Tulshi Ram.-Chajjumal and Sagarmal were made 
proforma defendatits. Tulshi Ram, in his written statement, stated:— 
““ As a matter of fact the note- -of hand in‘suit. was not. executed 
on receipt of money in-cash as consideration. The: contesting 
defendarit and defendants- Nos. 2 and 3 entered into-an agreement 
for purchasing and selling grain pits in the form of a dadx2*contract. 
‘Accordingly, in compliance with-the wishes of defendants Nos.‘2 
and 3, the note of hand in suit was executed in the beginning ‘for 
their satisfaction:-~“In the transaction relating to grain pits,'a 
considerable ‘amount of profit was, on the date’-fixed, due to the 
contesting defendant against defendants Nos. 2 and 3 on account 
of the prices’ having risen. This gave-rise to. serious dispuites in 
the market of the Haptr mandarsu and several panchayats wert 
held: Ultimately, after an amicable settlement in respéct ofthe,» 
profits of the contesting defendant, defendant No. 3 executed: a` 
note ‘of hand for Rs. 150 in favour of the contesting défendant, 
on the 13th of Bhadon Badi, Sambat. 1968, n Bnn to-the 
22nd of August, 1911. P 7 


~The Munsif, after hearing the ‘evidence: of-both ‘parties. and 
ade the account books of Sagarmal Chajjumal which were- 


Orv. 
1918.° 
Hasan Lan 

v. Rax. 
Byres, J. 
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produced in evidence,. found that the note had been- given, as it 
purported, for a cash loan, and that it had been sold to Hazari ‘Lal, 
the plaintiff, for the.consideration stated by him, and decreed. the 
suit. a 

On appeal the learned District jude did not dituh this latter 
finding. He thought it necessary to take further evidence as to 
the relations between Tulshi Ram and the firm Sagarmal Chajju- 
mal. He took a great deal of trouble in examining their books 
and taking further evidence which, however, seems to us to have 


, been altogether irrelevant. The finding at which he arrived seems 
- to us-self-contradictory and contrary to the case set up by Tulshi 


Ram himself, : von) a va 

He says :—“ I find'on the first point:that the pro-note was 
executed merely as security. On the second point I find that when 
accounts were ripe for. settlement by the 9th October, Tulshi 
Ram was a winner, and when the Katik accounts were- ripe for 
settlement, he was a winner of Rs. 166-10-3, even supposing: that - 
Chajju was not cheating him over the Bhadon settlement. .. 


A third question remains for consideration and that is plaintiffs 
position, On the 29th July, 1911, over a year after he bought the 
pro-note, he gave Tulshi Ram a registered notice. ‘Tulshi Ram went , 
to Chajjumal and got Him to give him, on the 22nd August, IQII, a 
pro-note for Rs. 150, which settled the account, Chajju having sold 
the pro-note for Rs. 500 to plaintiff, could afford to do this, Tulshi 


' Ram said in the lower court. that they (Chajju and Sagarmal) 
, could not then find the-pro-note. This isa weak explanation.of 


Tulshi Ram’s failure'to get -back the pro-note in suit or to geta 
distinct reference to the fact of its satisfaction in the pro-note for 
Rs, 150 which he was getting. On the 30th August, 1911, the 
plaintiff brought the present suit. The pro-note was satisfied, as I 
have shown, when the grain transactions. left Tulshi Ram a winner ~ 


~ „Ín November, 1908.. The plaintiff was buying waste paper; and as 


` paragraphe of the plaint suggests, at its pąr-value.” 


Tulshi Ram was entering intoʻ'a speculation in grain withthe 
firm.of Chajjumal Sagarmal, and this firm apparently deđinęd 
to do business unless they received security, as is stated in the 8th 
paragraph of their written statement “in the beginning for their 


- satisfaction.” Assumjng this to be the case, this security seems to 


eo 
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have been given not to cover one particular transaction but OIL 
generally for so long as their relations continued. Does the learned 4918. 
District Judge mean, in the first part of his finding, that as early as PARAN Dai 
the gth of October, 1908 the amount of the bond was really repaid Turanı Raw. 
and that nothing was due under it? If he does, then what does he Byres, J. 
mean by saying that on the 22nd of August, 1911, Tulshi Ram got 

Chajjumal to give him a pro-note for Rs. 150 which settled the 

account. 


But, in our-opinion, it isimmaterial which statement represents 
his real finding because, on the facts found, it seems to us that the 
plaintiff must succeed. Under section 37 of the Negotiable 
Instruments Act the maker of the promissory note is liable to 
Hazari Lal who is a “holder” within the meaning of section 8 of 
the Act. He paid, consideration for the note and, we think, he can 
recover on it even if it was originally made by Tulshi Ram without 
consideration. -But we think on another ground also he is entitled 
to recover, and that is‘on the principle that whenever one of two 
persons must suffer by the act of a third, he who has enabled that 
third person to occasion the loss‘must sustain it himself. 

If nothing was due on the pro-note on the 9th October, 1908, 
Tulshi Ram should have got it back. His negligence in not getting 
it back enabled Sagarmal Chajjumal to sell it for a good consi- 
deration to the plaintiff, who had no notice of what had passed — 
between Tulshi Ram and Chajjumal and Sagarmal. We, there- 
fore, set aside the decree of the lower appellate court and restore 
that of the Munsif with costs, 


B. K.M. Appeal allowed, 


6IR ~ 


488 HIGH COURT. [A. L J. R. 


ORDEAL _ NANNA MAL te 


1918. VET SES 
Aprit, 11. a MUNICIPAL BOARD, HAaTHRAS.* 


TUDBALL, J. U, p Mwsidpalitios Act (I of 1900), sections 88, 91 and 147—Re-buildeng without sanction 
of the Board of a screening agh of a ntey which had fallen’doun—WNotice wnder section 
91 bad—Re-bullthug withowi sanction of a balcony overhanging a road— Powers of the 
Board to got it demotished wador section 88 wall miol— Proviso to section nee to 
oom pomsation—Guit io be Aled in case of refusal to pay. px 
A Municipal Board is not competent to issue notice, under seétion9l of 
‘ the Municipalities Act, to demolish the upper portion of a sereening wall of 
a privy which had fallen down and had been rebuilt without the sanction of 
the Board, and where such a notice was given and disregarded, the sceused 
could not be convicted under sestion 147 of the Municipalities Act. © ` 
Where a baleony overhanging a publle road fell into disrepair and was 
reconstructed without the sanction of the Board and a notice was given 
by the Board under section 88 to remove that balcony, held that the powers 
of the Board in giving notice under that section were not limited to cases in 
which the structure was dangerous to the public or was insanttary or to cases 
of a similar nature, that it was not necessary for the Board to mention in the 
noties the amount of compensation or its willingness to pay the same, and 
a settlement of the question of compensation was, not a condition presedent 
to the giving of notice ‘under section 88 and if the notice was disregarded, the 
eonvistion under section 147 was a good ane. : 


The proviso to section 88 only gave a right to the owner of the house to get 
compensation which, if the Board refused to pay, could be sued for. 


CRIMINAL REVISION from an order of Munshi Muhammad 
Nurul Hasan Khan, Magistrate, First Class, of Aligarh. 

Conviction under section 147, U. P. Municipalities Act. 

The material facts are set forth in the judgment, 


Peary Lal Banerji, for the appellant. 

R, Malcomson (Asstsignt Government Advocate), for the Crown. 

The following judgment was delivered by 
Tudball, J. TUDBALL, J.—The facts out of whichjthis revision has arisen are 
as follows. The applicant is the owner of a house in the town of 
ə Hathras. There was a balcony attached to this house overhanging 
: a public road. It fell into disrepair and the applicant reconstructed 

* Cr, Rev. No, 804 of 1912, 
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it and made it serviceable. He also had a ‘privy in this house, the “Oana. 

upper portion of the screening wall of which felldown. He according- 1918. 
‘ly rebuilt this wall so as-to screen the privy from the public gaze. Nawwa MAL 
He acted, in both instanċes, without any sanction from the Munici- ea Bere 
pal Board, On the 22nd July, 1911, the Board issued a notice to —_Boagp, 


THEAS. 


- the applicant, as the heading of the notice shows, under section 91,» HATER. 


clause (1), and section 88 of the Municipalities Act and ordered him Tubal, J. 
to remove both the privy and the verandah. He did not comply with 


_ the.order and was prosecuted and convicted of an offence under sec- 


_ tion 147 ofthe Municipalities Act and has been fined Rs. 20, In the 
_ meantime he also brought a .civil suit for a declaration that the 


notice issied by the Municipal Board was ira vires and that be 


- was not bound by it. The suit partly sueceeded and partly failed. In 
so far as the notice under. section 91 is concerned, which relates to 


the privy, the suit was decreed. In so far as the balcony was 
concerned,.the suit was dismissed. The question now before me is 
whether the applicant should have been found guilty of an offence 
‘under section 147 of the Act., > Sa So 


- Taking first the case of the privy, it is quite clear that section 
91, clause (1) or (2), could not apply to the facts of the present 
éase, Under clause (1) the motice contemplated is one requiring 
the owner or occupier of any building or land to repair, alter, 
cleanse, disinfect or put in,good order or to close any drain, privy 
or cesspool. Clause (2) of the section relates really to a new privy 


- < built without permission or contrary to directions or regulations or 


the provisions of the Act or the rebuilding of any privy which the 
Board had ordered to bé demolished or closed or not to be made. 
It is, thereforé, quite clear that section 91 has really no application 
to the facts of this case and has ‘wrongly been applied by the Board. 
As regards the balcony, section 88 is the section under which 
the Board issued the notice. It must also be noted here that the 
Board took no action under section “87 of the Act. The notiga- 
was issued under section 88. Clause (1) of that section lays down 
that it shall not be lawful without the written permission of the Board 
to add to or place against or in front of any building any projection 
or structure overhanging, projecting into or encroaching on any 
street. Clause (2) then goes on to say that the Board may, by . 
notice, require the owner of occupier of any building to remove or 
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alter any projection or structure, To this clause there was a proviso 
that in the case ofany such projection which was lawfully in existence 
at the commencement of the Act, the Board shall make reasonable 
compensation for any damage caused by the removal. There is no- 
thing in the section limiting the right of the Board to issue the notice’ 
contemplated in clause (2) ta cases in which the structure is danger- 
ous to the public or insanitary or to cases of a similar nature. Appa- 
rently the Board has unlimited power, without assigning any reason, 
to issue the notice contemplated in clause (2). The proviso merely 
lays down that in certain cases the Board shall compensate the 
owner of the structure, It is urged on behalf of the applicant that 
the. Board should, in its notice, either tender compensation or at 
least express its willingness to pay compefisation. It seems to me 
impossible to hold that the Board must do this. It is only in cases 
of projections lawfully in existence at the commencement of the 
Act that the Board is bound to pay compensation. It might be, in 
a special case, that the Board denied that the structure was one 
such as to entitle the owner to the , compensation mentioned in the 
proviso. It would be absurd to hold that the Board in such a case 
could not order the removal of a structure until the question of 
compensation had been settled. . In the circumstances of the pre- 
sent case it was the duty of the Present applicant to comply with 
the order of the Board, at the same time putting forward his claim 


` for compensation. If the Board wrongly refused to pay what was 


due to him it would have been open to him to recover the amount 
in a legal manner. Under the notice issued, therefore, in so far as 
the balcony was concerned, the present applicant was wrong in not 
complying with the order. He has, therefore, been guilty of an 
offence under sction 147 of the Act and the conviction was accord- 
ing to law. The application, therefore, fails and is rejected, 


i Application rejected. 
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LALMAN SHUKLA 


. e 
- VET SUS 


GAURI DATT* ° 


Contac! Act (IX of 187%), sechon 8—Reward offered by publio adserhsoment—Por- 
formance of aot— Inference of accoptarnce— Person tinder an obligation to per form— 
Not entstled to tho reward. 

A sult for recovery of a reward offered by publio advertisement can be 
founded only on a contract. In order to constitute a contract, there must be 
an acceptance of the offer and there can be no aoo eptance unless there is a 
knowledge of tho offer. The performance of the act, however, raises an 
Inference of acceptance, and a claim for the reward arises on the basis of a 
contract. i 

The defendant’s nephew absoonded. The plaintiff, who was in defendant’s 
sarvioo as a menib, was sent to search for the missing boy. He took the 
duty upon himself and went to Hardwar. In his absenee the defendant 
issued certain hand-bills, offering Re. 601 to the man who found the boy ont. 
Tho plaintiff traced him and olaimedthe reward. Hold that the plaintiff, 
having undertaken the duty of, searching for the boy before the reward 
was offered, was under an obligation to search for and trace him ont and eould 
not elalm the reward. - 

Williams v. Oerwa dine, 4 B. & A. 621, Gibbons v. Proctor, 64 L. T. 594, not 
followed. i 


APPLICATION for revision against a decision of B. Sheo Prasad, 
Judge of the Court of Small Causes at Cawnpore. 


The plaintiff was acting as msazd in the firm of the defendant. 
While he was in service, the nephew of the defąndant ran away 


from his house and for sometime no trace of him was found. The | 


defendant advertised that a reward of Rs, so1 -would be paid to 
any one who would find the boy or give, information leading to his 
_ recovery.. The plaintiff left in search of the boy on the 21st df" 
January, 1912, and found him at Rishikesh and brought him back 
on fhe 25th January, 1912. He came into court alleging that the 
reward had been announced before he left. The defendant said that 
it was after his departure that he announced the reward, that the 
~ plaintiff was pes his travelling expenses before he started like 
* Civ. Rev. No. 10 of 1918. 


OT, 
1918. 
Laruan 
Gi Derr. 
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other servants whom he sent to look for the boy, that he had been 
rewarded for the special service he performed, and that he had 
nothing to do with the reward advertised. It was admitted that 
copies of the advertisement were sent to the plaintiff at Hardwar 
a day or two after he left in-search of.the boy. 

The Judge found that*the reward was announced after the , 
plaintiff had left and that the defendant had made no promise to 
the plaintiff to pay him the reward, as the plaintiff alleged, and 
holding there was'no privity of contract between the parties, he 
dismissed the claim. 

Shamnath Mushran (Tej Bahadur Sapre and Ramakant Mala- 


vipa with him) for theappellant. 


k 


te 


All that the plaintiff had to show was yas that the reward was 
announced and that he found the boy. It was immaterial that the 


“announcement was made after the plaintiff had left in search of 


the boy. 
Gibbons v. Proctor, [1891] 64 L. T. 594. 

All that was necessary was that tne offer should be open at the 
time he found the boy. Any person, acting ‘on the advertisement, 
could claim the reward. The courts had gone the length of holding 
that even if the person complying with the ngcessary conditions was 
“not aware of the advertisement, he could claim the reward. 

Wilias v. Oarardine, [1888] 6 Roling Cases, 138. 

It was not necessary to go that length here, Here copies of 
the advertisement had been sent to the plaintiff. It was no part 
of his duty to find the boy and even if it were he could claim the 
reward. r : i z 

England v. Davidem, [1840] 11 A. & E., 856, 
` It was muth more the duty of a policeman to give infortnation 


` 


` leading to the arrest of q criminal -than it was that of a servant 


to find his master’s missing nephew. The reward was-in quite 
genéral terms addressed to every member of the-public and there 
was go difference in principle between a’servant and’ any -other 
triember of the publit so far as that went. ` It-would be penalising 
‘the plaintiff for hig service to hold that he could not claim ander 
it The motive ofthe man had nothing to do with the matter. 
All that he had to shew was that a general offer to the world was 
made and kept open by the defendant and that he had fulfilled 
the conditions laid down. 
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Satish Chandra Banerji, for the respondent: ` f Orvri. 


Regard must be had to the findings of the court belok: Defend- 4918. . 
ant sent out his servants to look: for the’ boy and paid them their Laratan 
travelling expenses. Defendant became a servant especially deput- Bice Darr. f 

„ed to look for the boy. For the time ‘being he became a servant 
for that purpose and, as such, he could riot claim the reward. When 
a person was under an obligation tò do a ne its’ porernencee did- 

-not give rise to a‘right of action. 

` Pollock, Prinolples of Oow*ract, ed. 8, 198. 

The right to a reward can be founded only upon contract. 
Ashley, Law of Oontraols, 12, 28-4. 
Fitch v, Snedker, [1868] 88 N. Y., 248. 

The basis of every contract was that there should be a vincu- 
lum juris between the parties. Plaintiff had to show that he acted on 
the offer. The cases relied on by the other side had received no 
support and could nof be justified upon principle, Pollock doubted 
tham (of. cit, 21-2), so did Anson, and so did Ashley (2. cit, 15-6). 

Shamnath Mushran in reply. 

- Section 8 of the Indian, Contract Act provided fak perform- 
ance of conditions was enough. No communication of accept- 
ance was necessary-in a case like this, 

; Anson, Law of Oontrasts, ed. 11, 39 

- A person may be*under an obligation to do a thing and yet , 
claim a reward for its performance. The question was ifany liberty 
of action was left to him witich he forewent. So long as he did 
that he could claim. . 

` Policemen were given rewards for supplying intonation. They 
were already under an apneic to do so, in a general way. 

GA V.. 

“ The following judgment, was delivered ‘by’ 7 

. BANERJI, J—The facts of this case are these —In Jenei last Banori, J. 
the nephew of the defendant absconded’ from home and no trace of 
him was found. The defendant sent, his sepvants to different places 
in search of.the boy and among these was the plaintiff, who was the °% 
meunib of his firm, He was sent to Hardwar and ‘money was ‘given 
to hig for his railway fare and other expenses. After this, the 
defendant issued hand-bills offering a reward of Rs. 501 to any one 
who might find out the boy. The plaintiff traced the boy to Rishi- . 
kesh and there found him. ; He wired to the defendant ' who went 
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to Hardwar and brought the boy back to Cawnpore. He gave 
the plaintiff a reward of two sovereigns and, afterwards, on his 
return to Cawnpore, gave him twenty rupees more. The plaintiff did 
not ask for any further payment and continued in the defendant’s 
service for about six months, when he was dismissed. He then 
brought the suit, out of which this application arises, claiming Rs. 
499 out of the amount of the reward offered by the defendant under 
the hand-bills issued by him. He alleged in his plaint that the 
defendant had promised to pay him the amount of the reward in 
addition to other gifts and travelling expenses when he sent him to 
Hardwar. This allegation has been found to be untrue and the 
record shows that the handbills were issued subsequently to the 
plaintiff's departure for Hardwar. It appears, however, that some 
of the defendant’s hand-bills were sent to him there. 

The Court below having dismissed the claim, this application 
for revision has been made by the plaintiff and it is claimed on his 
behalf that, as he traced out the boy, he is entitled to the reward `’ 
offered by the defendant. 

The learned advocate for the defendant contends that the plain- 
tiffs claim can only be maintained on the basis of contract ; that there 
must have been an acceptance of the offer and an assent to it, that 
there was no contract between the parties in this case and that, in any 
case, the plaintiff was alteady under an obligation to do what he did 
and was, therefore, not entitled to recover. On the other hand, it is 
contended on behalf of the plaintiff that a privity of contract was 
unnecessary and that neither motive nor knowledge was essential. 
The learned Counsel for the plaintiff relies on thé case of Welliaims 
v.. Carwardine (1) and Gibbons v. Proctor(*). These cases no doubt 
support the contention of the learned Counsel and the result of them 
seems to be that the mere performance of the act is sufficient to entitle 
the person performing it to obtain the reward advertised for. These 
cases have, however, been adversely criticised by Sir Frederick: 


Pollock (Law of Contracts? 8th Edn., pp. 15 and 22) and by the 


American author Ashley (in his Law of Contracts, pp. 16, 23 and 24). 
In my opinion, a suit like the present can only be founded ona con- 
tract. In order to constitute a contract, there must be an acceptance 
of the offer and there can be no acceptance unless there is a 


knowledge of the offer. Motive is not essential but knowledge anig 
(1) [1888] €B. & A., 62L (2) [1891] 64 L.-T., 504, “2 
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intention are. In the case ofa public advertisement offering a reward, 
the performance of the act raises an inference of acceptance. This is 
manifest from section 8 of the Contract Act, which provides that 
“ performance of the conditions of a proposal * ® isan acceptance 
of the proposal.” As observed by Ashley in his work on Contracts 
already referred to, “ if there is intent to accept, the contract arises 
upon performance of the requested service during the continuance 
of the offer and the offeree is then entitled to the reward promised ” 
(p. 23). Where, therefore, an advertisement offering a reward for 
the performance of a particular act is published, and the act is per- 
formed, there is a complete contract and a claim for the reward 
arises on the basis of the contract. 


In the present case, however, the claim cannot be regarded as 
one on the basis of a contract. The plaintiff was in the service of 
the defendant. As such servant he was sent to search for the 
missing boy. It was, therefore, his duty to search for the boy. It 
is true that it was not within the ordinary scope of his duties as a 
munib to search for a missing -relative of his master, but when he 
agreed to go to Hardwar in search of the boy he undertook that 
particular duty and there was an obligation on him to search for 
and trace out the bay. Being under that obligation, which he had 
incurred before the reward in question was offered, he cannot, in my 
opinion, claim the reward. There was already a subsisting obligation 
and, therefore, the performance of the act cannot be regarded as a 
consideration for the defendant's promise, For the above reasons 
I hold that the decision of the court below is right and I dismiss 
this application with costs, 

S. M. Application dismissed, 
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PRIVY COUNCIL. 





RICHARD ROSS SKINNER 
VEYSHS 


NAUNIHAL SINGH AND ANOTHER. 


Mr. oe Will—Oonstruetion—Devise to ‘ eldest son and to kis lawful male obslaren aoocordwmg to 


the law of inheritance ’’—Indian Suocession dot (X of 1865), Sections 84° & 331— 
Morigage by Tostator—Subsoquent Mortgages by tenant for bfe—Suit for ofoot ment— 
Equity—Rodemption of moripage—Practice— Plea not, raised in India, allowed to 
further justice and prevent futwre Uiugaton. 


In 1863 one Thomas Skinner mortgaged, ster alia, the villages in sult whieh 
were his property. The mortgage provided that the mortgagees should be 
pnt in poaseasion if prinsipal and interest were not paid in accordance with 
lts terms. On the 22nd October, L864, the mortgagor executed a will, whieh 
provided tha€ the mortgaged villages, which were his private ‘xamindari, with 
additions thereto, ‘‘ may, ab my demise, descend to my eldest son, Thomas 
Brown Skinner, and to his lawful male children, according to the law of in- 
herltance. In the event of my eldest son, Thomas Brown Skinner, dying 
without lawful male children, the above mentioned private xamindari, &e., 
shall dessend to my neyt male heir, and should bil my sons die without 
lawful male children the szamindari, &s., shall desoend to my female ehildren, 


or, in the event of their death, to the fpmale children born in wedlock of 
my sons in succession.” 


After the death of the testator in November, 1864, Thomas Brown Skinnor ? 
dealt with the property as the absolute owner. 


There was due on the said mortgage a eertain sum of money and the mort- 
gagees were placed in possession by him. He also himself borrowed further 
sums from theymortgagees and granted mortgages over the properties there- 
for. Subsequently the mortgagees purchased at a sale, in execution of 
decrees obtained against the°son, the rights under the mortgages of both 


the father and the son. After the death of Thomas Brown Skinner without 
leaving any lawful male children, the appellant, the second son of the tes- 
tator, sued the mortgagoes and their snesessora for ejeetment. 


Held, that in ascertaining the nature of the estate taken by Thomas Brown 
Skinner under the will the elauses of destination thereln must be read in thelr 
entirety and together ; that the construetion of the will was not governed by 
the Indian Bnossaalon Ast (X of 1885) or by English law ; but that the 
will must be construed according to “ justice, equity, and good conselence.”’ 


Barlow y. Orde (1) [1870] L. 8.8 P. C, 164 ; 18 Moo, I, A, 277, referred to. 
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Had, also, that under the will the testator’s sons took only estates for , CiviL. 
life and consequently the mortgages granted by Thomas Brown Skinner in 1918. 
respect of the debts incurred by him could not affect the property devised by pee 

° the testator beyond Thomas Brown Skinner’s life. But the appellant as the RIGHARD 


next male heir was not entitled to eject. the respondents without first en 
satisfying the rights under the mortgage granted by his father in 1868. The v, 


rights of the mortgagees could not injustices or equity be prejudiced by s NATAAN 
resson of Thomas Brown Skinner. after he eame into possession, having 

granted mortgages in renewal of those granted by his father and then out- 

standing. An intention that the renewal of a mortgage by a person with a 

limited interest In the estate should operate as a discharge of debts effeotu- 

ally secured upon the radical right, should not be implied. 


Where in a suit for ajestment, for the firat time before the Privy Counsell 

an alternative view, which was no part of the original pleadings or the case, 

-was submitted, vis., that-the deeree for possession might be passed “sondi- 

tional upon the payment of debts, the Board permitted the alternative to be 

tho ground of judgment because, in their view, it was possible, out of a large 

wreokage ol prosedure, to construet the material for a just decision of the 

true rights of parties, and upon the whole this was in the parties’ own best 

interests. 

‘ CONSOLIDATED APPEALS (Nos. 95 and 97 to 106 of 1911) from 

eleven judgments and decrees of the High Court at Allahabad 
reversing those of the Subordinate Judge of Meerut. 


The suits were for ejectment, brought by the present appellant, 


The Subordinate ‘Judge passed ejectment decrees which were 
reversed on appeal by the Hjgh Court. 


On the 1st. September, 1863, Thomas Skinner, the absolute 
owner of the villages in suit, mortgaged them together with ten 
others to Seth Lachhman Das and Gobind Das to secure Rs. 50,000 
with interest. - The mortgage-deed provided that the mortgagees 
should be put in possession if principal and interest were not paid 
in accordance with its terms, The mortgagor did not make pay- 
ment in accordance with the terms’ of the deed, and he died in 
November, 1864, leaving him surviving, besides other issue, Thomas 
Brown Skinner and Richard Ross Skinner, the present appellant, °°° 
Prior to his death he executed a will, dated the 22nd Octobef, 1864, 
the materia! clauses of which are set out in their Lordships’ judg- 
ment: . 

The Court of Wards entered into possession of Thomas 
Skinner’s estate and subsequently in 1867 delivered it to Thomas 
Brown Skinner who was entered in the Government Registers as 
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proprietor of the-villages. Oh the roth November, 1867, there was 


. due on the said mortgage of 1863 the sum of Rs. 43, 294, and 


Thomas Brown Skinner placed the mortgagees in possession of the 
mortgaged premises, and he also borrowed from them a further sum 
on the security of the same lands. Subsequently he borrowed 
other sums from the same mortgagees on the same security under 
deed dated the gth October, 1869, and the 7th February, 1872, res- : 
pectively. In all these transactions he dealt with the property as 
an absolute owner, 


In 1872, the equity of redemption in some of the villages was 
purchased at a sale, in execution of decrees obtdined against 
Thomas Brown Skinner by the mortgagees, from whom some of 
the respondents purchased those villages, While the equity of 
redemption in others was purchased at sales, in execution of simi- 
lar decrees, by the remaining respondents, who redeemed them 
from the mortgagees and obtained possession thereof. 


Thomas Brown Skinner died on the 3rd July, 1900, and in 1905 
and 1906 the present appellant Richard Ross Skinner, the second 
son of Thomas Skinner, instituted the suits giving rise to these 
appeals against the persons in possession of the several vil- 
lages under mortgages and sales’ which he claimed to be invalid 
against him. The plaintiff's case was that the will gave Thomas 
Brown Skinner an estate for life only,-and that the ‘plaintiff 
became entitled as remainderman on his death. The appellant 
claimed to be entitled to possession as the unencumbered -owner 
of the lands in question and prayed for unconditional decrees 
for ejectment and mesne profits against each of the respondents. 


The severa] defendants claimed to be absolutely entitled to the 


‘lands respectively under the mortgages and sales above mentioned. 


They averred that T. B, Skinner took under the will an estate 
of inheritance and notan estate for life only. The defendants 
denied that in any case the plaintiff was entitled to the decrees 


‘sought by him and they relied on their rights under the said mort- 
“pages, 


The Subordinate Judge followed the case of 
Biohard Boss Skinner v. Durga Prasad, [1904] L L. B, 81 All, 289. 
and held that under the will Thomas Brown Skinner took only an 


“estate for life and that the purchasers at court sales “acquired only 
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his interest, which came to an end onhis death. He also held that 
Thomas Skinner’s mortgage of 1863 had not been extinguished, but 
he was of opinion that the mortgagees were not entitled to posses- 
sion thereunder or at all, and that the plaintiff was entitled to a 
decree for possession of the lands without paying the debt which 
subsisted thereon. He passed a decree for ejectment with mesne 
profits in each of the suits. On appeal the High Court was of 
opinion that it was not necessary to decide the question relating 
to the construction of the will because the appellant, whatever his 
title, was not entitled to obtain possession until he redeemed ‘the 
mortgage of 1863. f f 

De Gruyther, K. C., and O’ Gorman, for the appellant : The wil in 
this case was construed in previous litigation, by -the High Court 
which held that the testator’s sons took only estates for life: 

Riohard Boss Skinner v. Derga Prasad, [1904] L L. R., 81 AIL, 289. 

The mortgages granted by Thomas Brown Skinner cannot, 
therefore, affect the property after his death. In some of the suits 
mortgagees purchased the equity of redemption at auction sales in 
execution of personal decrees against Thomas Brown Skinner and 
the respondents are purchasers from the mortgagees. In these 
cases the appellant is entitled to.recover possession from such pur- 
chasers, There is no suggestion in the’ assignments to them 
of the mortgage of, 1863 and if any persons. are entitled to an 
equitable charge, such persons are the mortgagees and not their 
purchasers. In the remaining suits, purchasers of the equity of 
redemption at auction sales in execution of personal decrees against 
Thomas Brown Skinner were persons other than the mortgagess, 
from whom such ‘purchasers redeemed the several mortgages. 
Those purchasers, therefore, stand in the same fosition as the 
mortgagees and would be entitled tosa charge on the property, 
but could not prevent the appellant from recoyering possession 
from them. It is submitted that the appellant is entitled to 
decrees for possession subject to such terms and conditiors that 
may be imposed upon him in respect of such charges. as are good 
agaffist the inheritance. 

Str H. Erle Richards, K. C., and K. Brown, for Seer ers 


in Appeals Nos. 95, 99, 100 and 102. 
Raikes, for the respondents in appeal 101. 


ore 
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J. M. Parikh and J. K. Roy, for the respondents in Appeals Nos. 
98 and 10. 

B. Dube, for the respondents in Appeals Nos. 97, 103, 104 and 
106. r 

This will must be construed according to TRS Sy and 
good conscience” 

Barlow v. Ordo [1870], 18 Moo. L A. 277, at pp. 807 and 809. 

The governing words are “at my demise, descend” in clause 4 
of the will. They clearly show the testator’s intention to dispose 
of his property at the time of his death and not at any future time. 
The words “and to his lawful male children” do not make such 
children of Thomas Brown Skinner objects of a distinct and inde- 
pendent gift. They are not words of limjtation and do not pre- 
vent Thomas Brown Skinner from taking the testator’s absolute 
ownership in the property: Indian Succession Act (X of 1865), 
Section 84. But in view of Section 331 of that Act it may be 
argued that the Act does not apply to this will. But the law in- 
corported in Section 84 is the law as it stood before that Act was 
passed and under that law Thomas’ Brown Skinner took an abso- 
lute estate, Again, the difficulty arises by the addition of the words 
“and to his lawful male children,” which are not added after a be- 
quest to the testators next heirs. But theexplanation is that if 
Thomas Brown Skinner predeceased him, then at the death of the 
testator Thomas Brown Skinners lawful male ch Idren were to 
take the property absolutely. . The testator there really intended 
to provide against a contingency which might have arisen in con- 
nection with the right of Thomas Brown Skinner's lawful male” 
children. In the absence of some such words the testator’s next 
male heir could have contended that the lawful male-children of 
Thomas Brown Skinner could not take by substitution as Thomas | 
Brown Skinner was illegitimate. It is submitted that Thomas 
Brown Skinner took an absolute estate and the appellant takes 
nothing under the will and-is not, therefore, entitled to succeed. 

Thè suits were for ejectment and they have been treated as 
such in the courts below. The appellant is setting up an entirely 
new case by asking to be allowed to redeem, but as there Is no 
prayer for such a relief, redemption could not be decreed to him in 
these suits. 

Murugasor Marimwitu v. O. H. De Soysa, [1891] L. R. A. Q. 68 _ 
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Reference was also made to the Code of. Civil, Procedure (Act 
XIV of 1882), Section 146 ;and Act V of 1908, Or. 34, r. 1; and the 
Transfer of Property Act (IV of 1882), Section 91. In any case 
there was no intention on the part of the parties to extinguish the 
mortgage of 1863 and the appellant is not entitled, to recover pos- 
session until he releems that mortgage, which is binding on the 
inheritance. s ai 


Gokul Dass Gopal Dass v. Rambus Soochand, [1884] L. Ro 11 L Ay 186. 
Mata Din Aasodhanv. Kasim Husain, [1891] T. L. R., 18 AU., 482. 


De Gruyther, K. C., in reply, referred to Woodroffe, ‘and Ameer 
Ali’s Civil Procedure ` (1908) | p- 583, and distinguished the case in 
L. R. (1891) A. C. 69. 

The judgment of theit Lordships was delivered: by- 


LORD SHAW.—These are consolidated appeals from eleven judg- 
ments and decrees of the High Court of Judicature for the North- 
Western Provinces, Allahabad. The suits were for ejectment and 
were brought by the present- appellant, Richard Ross Skinner. 
The Subordinate Judge of Meerut passed ejectment decrees and 
the appellant was granted absolute proprietary possession, with 
mesne profits, of certain villages situated in the District of Buland- 
shahr in the United Provinces. These.judgments and decrees of 
the Subordinate Judge were reversed by the High Court. | a 

In the proceedings before the Subordinate Judge many issues 
were taken and questions investigated and discussed. i 

* With the exception of those to be hereafter referred to, it 2 un- 
necėssary`to enter upon these questions, For as the result of the 
discussion before the Board, the appellant made a concession, which 


was (whatever may -have been the nature of the other discussions - 


before the courts below) no part of his: original pleadings or case. 
In the plaint he prayed “ that a decree for full proprietary posses- 
sion of the entire villages © e ` +. be granted to 
the plaintiff.” He further prayed for mesne profits and for costs 
of the suit, with interest upon these mesne profits up to. the date 
of realisation. It is true that the plaint also. concluded “that any 
further relief which may be considered desirable and necessary . be 
granted to the plaintiff,” but, in their, Lordships’ opinion, this con- 
clusion was treated by the plaintiff himself throughout the pro-' 
ceedings as merely ancillary to or consequential upon the radical 


eae 


Lord Shaw. 
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demand he made for :“full proprietary possession.” The case in 
the courts of India. was throughout conducted upon the footing 
that he was entitled to this proprietary possession ina full avd 
unconditional sense, that is-to say, that any: mortgages or duly 
constituted burdens granted even by Thomas. Skinner over the 
properties were to be treated as wholly unavailing against him. 
Under the decree obtained no such rights were recognised. His 
position, in‘short, was'that the whole of these’ burdens’ and mott- 
gages, might be ignored. ` By eae” nye a 
When, however, the case for the. appellant.to this Board was 
drawn, an alternative view was submitted, which is contained in 
the seventh reason. That reason was jn this form:—“In any 
event the High Court of Judicature, Allahabad, should not have 
dismissed the suits, but should have passed decrees for possession 
conditional upon the payment of the debts binding on the estate 
of Thomas Skinner.” Their Lordships are of opinion that this 
case was never either openly or fully set up by the appellant 
before the Indian Courts, and that great embarrassment to the 
learned Judges therein and great delay and loss have ensued to 


_ the respondents by reason of the appellant’s action in -this regard. 


The Board has experjenced considerable difficulty in permitting 
the alternative to be the ground of judgment’ now ; and it is only 


because, in thelr view, it may be possible, out of a large wreckage 


of procedure, to construct the material for a just decision of the 
true rights of parties, and- because upon the whole this may be in — 
the parties’ own best interests, that-their Lordships refrain from 
simpliciter sustaining the appeals and dismissing the suits, 

The villages were the property of one Thomas Skinner, a mem- 
ber of a family not unknown in the history of the North-Western 
Provinces. In 1863 Thomas Skinner mortgaged, tater alia, these 
villages for a sum of Rs. 50, 000, with interest. i 

Tt Is ufinecessary to refer to other mortgages than that of the 
year 1863 which has just been mentioned, for the principles of the 
judgment which is to follow are meant to apply comprehensively 
to the mortgages granted by Thomas Skinner. Detailed reference 
need not, therefore,.be made, for instance, to the mortgage of 1861 
granted by him over the village of Ainchar to secure a sum of 
Ra 4,000, On the 7th September of that year this village was 
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‘mortgaged to'the Collector of ‘Bulandshahr, The plaintiffs claim 
to this’village, as to’ the other villages, has’ been dismissed. But 
although this procedure is to be corrected as the result of the judg- 
merit ofthis Board, their Lordships are entirely of the opinion 
expressed if the! judgment of the High Court of date the 2nd 
‘Match; 1909, to’ the effect that “the plaintiff is not entitled to 
oust the appellant without payment òf the afnount which the 
predecessors in title of ‘the appellant paid in energe of the 
mortgage in favour of the Collector.” 

: The mortgage deed of 1863 above mentioned joia that 
the mortgagees should be put in possession if principal and in- 
terest were not paid in accordance with.its terms.. On the 22nd 
October, 1864, Thomas Skinner executed a will. In the next 
month, namely, November, 1864, he died.- Under his will an 
important question,.to be immediately referred to, arises as to what 
was the nature of the right conferred in-the villages upon his son. 

.. That son, Thomas Brown Skinner, had possession‘ delivered to 


him in the, year 1867 by the Court of Wards. At that time the 


Board were informed that there was due on the mortgage for 
Rs;_§0,000, granted by his father, Thomas Skinner, a sum of Rs; 
43,000- The .mortgagees were.placed in possession by him, and 
he also .himself-borrowed further sums in that year, in 1869 and in 
1872, and granted mortgages over the properties therefor. In 
1872 Lachman, Das purchased ata sale, in execution of décrees 
obtained against. Thomas Brown Skinner, the rights under the 
mortgages both of the father, Thomas Skinner, ' in :1863, 
and of the son, Thomas Brown Skinner, in 1869 and 1872: Other 
transactions and some transmissions took place with regard to the 
villages, but those need not be entered upon. ‘From this main 
sketch it is to be observed generally that Thonias Brown Skinner 
had in .point of fact acted, as all parties to the transactions appear 
to have acted, on the footing that he wag the owner of- his father- 
Thomas Skinner’s estate in the villages, and was ‘the absolute 
owner. If this was the true view, all questions in the case are at-an 
end and ‘the suit for possession must entirely. fail. How does this 
- question stand ? | 
This depends upon the construction to be given to. two, clauses 
of destination occurring in Ahomas Skinners will of 1864. They 
are in these terms :— 
; 63 RO 
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“(4) That my private zamindari presented to me by Govern- 
ment as a reward for services rendered during the rebellion 
of 1857, as well as all villages, houses, and other property 
added by me from time to time to the original grant may, 
at my demise, descend to my eldest son, Thomas Brown 
Skinner, and to his Jawful male children according to the 
law of inheritance, i 


“(5) In the event of my eldest son, Thomas rowa Skinner, 
dying without lawful male children, the above-mentioned 
private zamindari, &c., shall descend to my next male heir, 
and should all my sons die without lawful male children, 
the zamindari, &c., shall descend to my female children, or, 
in the event of their death, to the female children born in 
wedlock of my sons in succession.” 


It is strenuously contended that under this destination Thomas 
Brown Skinner (who, it may be mentioned, was an illegitimate child, 
and who was, at the date of his father’s death, about fourteen years. 
of age) took an absolute estate a¢ contradistinguished from an 
estate for his life. Reference is made to the Succession Act, Sec- 
tion 84, which provides that “where property is bequeathed to a 
person, and words are added which-describe a glass of persons, - but 
do not denote them as direct objects of a distinct and independent 
gift, such person is entitled to the whole interest of the testator 
therein, unless a contrary intention appears by the will”; and one 
of the illustrations in the section is specially founded upon, namely, 
“to A. and the heirs male of his body.” The Act was passed in the 
year 1865. By section 331 of the Act it is enacted that “ the provi- 
sions of this Act shall not apply...... to any will made or any intes- 
tacy occurring before the first day of January, 1866.” But, as stated, 
Thomas Skinner, the testator, died in 1864. It is contended, how- 
ever, that although this may be so yet, according to the law of 

-~India, prior to the enactment of that Act, a destination to “ Thomas 
Brown *Skinner and to his lawful male children according to the — 
law of inheritance” was, in point of fact, an effective form of con- 
veyance of no less than absolute ownership. 

In determining this question it is the opinion of their Lordships 
that the destination must be read in its entirety and together, 
Following the words quoted there occur these: “In the event of my 
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eldest son, Thomas Brown Skinner, dying without lawful male Ovl. 
children, -the above-mentioned private zamindari, &c., shall descend * 1918. 
to my next male heir.” The argument of Richard Ross Skinner, Romar 
who, in point of fact, was the next male heir, is that his brother, Ross 
Thomas Brown Skinner, had only the interest of a tenant for life. '. 
On reading still further on in the destination it is fouhd that the ap- e Boran. 
pellant is not entitled himself, if his own argument, be sound, to the Lord Shaw. 
position of absolute owner, for the destination continues: “And 
should all my sons die without lawful male children, the zamin- 
dąri, &c., shall descend to my female children, or, in the event of 
their death, to the female children born in wedlock of my sons in 
succession.” His learned counsel accordingly conceded that the 
appellant is, as was his brother before him, only a tenant for ‘life. 
The event has not yet been ascertained whether the appellant shall 
or shall not die without lawful male children. “If there should be 
such children, no doubt they would be the absolute owners of ‘the 
properties, but if he should die childless, then the destination over 
to female chifdren will, it is argued, take place. j 

“The question is full of embarrassment and difficulty. It is no 
doubt a’ temptation to be rid of the troublesome issues, with con- 
sequent accountings, by holding that the absolute ownership was 
in Thomas Brown Skinner; but—for this temptation must be put 
aside—the only question that their Lordships have to consider is 
whether it was tle testamentary intention of Thomas Skinner, under 
the form of language adopted, to create by his will an absolute 
ownership in Thomas Brown Skinner. From the case of Barlow v. 
Orde,(!) (in which, it may be observed, the history of the Skinner 
family is referred to in a judgment of Lord Westbury) itis plain 
that English rules of iriterpretation—in so far at least as these are 
artificial rules ofconstruction which have arisen in the administra- ` 
tion of English Courts of Equity —must not be allowed to 
govern the interpretation of Thomas Skinners will. Questions 
affecting’ the construction of such `a settlement as the present, 
or the regulation of a succession’ under it, must be determined 

by the principles of natural justice, or, to use the familiar language, 
according to “justice, equity and good conscience.” 
, So looking at this settlement, their Lordships do not find them- 
selves able to affirm that Thomas Skinner meant his son Thomas 

(1 [1870] L. R., 3 P. O. App., 154, 18 M. L A., 870. 
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Brown Skinner to have an absolute ownership of these villages. ‘So 
to conclude would be to affirm that the former, a ‘month before his 
death, set forth an elaborate scheme ofdestinatians over, while all the 
time he was really meaning that the boy of fourteen was to take the 
absolute ownership if he survived him. If the son was to be a tenant 
for, life merely, then the detailed regulations for successive enjoyment 
and descent were entirely if place ; they were natural, and neces- 
gary., There are considerations either way ; but it seems to their 
Lordships a more likely and more reasonable conclusion :to come 
to, that Thomas Skinner did mean to regulate’ the succession after 
the death of his son, and addressed his mind to the consideration of 
what should be the steps and order of that subsequent enjoyment 
of his property. In, their Lordships’ opinion, accordingly, the 
possession. ¢ of Thomas Brown Skinner of these villages was the 
possession | ofa’ tenant for ‘life. i l 
It follows that the mortgages PA by. E earcie 
Skinner were ineffectual to convey or give any tights over any. 
estate exceeding the tenancy for life of which Thomas -Brown 
Skinner was possessed. The appellant, accordingly, as the next 
male heir, is entitled to the enjoyment of this estate for life, as of 
an estate out “of the corpus of which no rights could issue which, 
proceeded from Thomas Brown Skinner, ‘and that the respondents, . 
in so far as they represent such rights ` and the succession there- 
to, have `no.title to interfere with his entry into possession. oe 
But the case, in their Lordships’ view, stands ina very differ- : 
ent position with regard to the rights of mortgages and their 
successors under mortgages granted, not by the appellant’s brother, 
but by thé. appellant's father,. Thomas Skinner. With regard to | 
the appellant’s brother, it is decided by this judgment that the : 
estate which he “possessed was 3 that of a tenant for life, arid that 
mortgages proceeding in respect of debts incurred by him. could 
not affect the estate beyond his life. Even if it be supposed that _ 


- after he, Thomas Brown Skinner, came into possession he granted 


mortgages in ‘renewal of those granted by his father and, then out- l 
standing, the Tights. of the mortgagees could not in justice or equity. 
be prejudiced thereby.. To do so would, be to Operate a sub- 
stantial defeat of the rights of those mortgagees and to imply,. what 
certainly never was the intention of any of the parties to the tran- ° 
saction, that by § the renewal of a morgage by a person with a 
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limited interest in the estate the intention was to operate a dis- 
charge of debts effectually secured upon the radical right. 


‘Their Lordships, accordingly, have little difficulty in holding 
that such a result must be avoided, that -full effect must be 
given to the mortgages granted by Thomas Skinner, and that 
the appellant can only enter -upon ‘possession of his rights gua 
tenant for life of these villages now after satisfying the mort- 
gage debts of his father upon the estate. ‘Their Lordships are glad 
to observe that the substance of this equity is fully . recognised 
in the judgment appealed from. They express no surprise, looking 
to the-state of the pleadings, and particularly to the unqualified 
nature of the demand made in the plaint, that these learned Judges 
should have dismissed the same simpliciter, and they view ‘the 
judgment of the High Court as meant to leave open the determi- 
nation of the rights of the mortgagees of Thomas Skinner and. 
their successors in some further suit or suits, 


Upon the whole, however, it does not appear to their Lordships 
that justice will be done betweem these parties if the’ present suit 
be dismissed, with the prospect of further litigations to determine 
a matter now substantially ripe for settlement. They are further 
of opinion that the appellant is not entitled, even under the present 
suit, to enter into poss€ssion untif full satisfaction i is first made of 
the rights of all mortgagees and their successors under the mort- 
gage deeds granted by Thdémas Skinner. Should’ this condi- 
tion be not, within what appears to the court below to be a proper 
and sufficient time, satisfied, then in their Lordships’ opinion a 
decree dismissing the suit in respect of this failure could be 
pronounced. 

Had the condition of a grant of possession whiclf was conceded 

-at their Lordships’ Bar been made upoan the plaint or the p!ead- 
ings in the court below, the whole of this protracted litigation 
would have been saved, except to the extent of a simple deter- 
minatioh of the point of the construction of Thomas Skianer’s 

. Ir@their Lordships’ opinion, accordingly, justice to the parties 

will be most nearly approached if the appellant make payment to 
the respondents of the costs of the proceedings in both courts of 

India, and if in regard to the appeal before this Board, neither 
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Civiu party be found entitled to costs. Their Lordships will accordingly 
1918.° humbly advise His Majesty that the appeals should be allowed, 
poe that the causes should be remitted to the High Court to be dealt 
Rows with upon the footing that the rights under mortgages granted by 
v. ‘the late Thomas Skinner should be satisfied by payment being 
grok made to the mortgagees or their successors, that upon these pay- 
ments being made and that within such reasonable time as shall 








Lord Shaw 
be fixed in the court below, a decree for possession shall be pro- 
nounced in favour of the appellant, and that, failing such payment 
within such time, the suits shall stand dismissed. 
J. M. P. Appeal allowed. 
T. L. Willson & Co, Solicitors for the appellant : 
The Solicitor, India office ; T. C. Summerhays & Co.; Edward 
Dalgado ; Barrow, Rogers and Nevill, Solicitors Jor the respondents. 
HIGH COURT. 
E ABID HUSAIN AND OTHERS 
1918. f versus 
Murok, 37. ASGHAR HUSAIN AND OTHERS.® i 
Aih A: Stamp dot (L of 1899), Seotton $i} —Ragulakon X of 1839, section 3, and Sch. A, ari. $0. 
Gut rrn Adunsathls'y in cadenos of copy of a Sulohnamah of 1857 tho only endgnce of a wori- 
TEEN Ete ss gage— Copy bearing siamp of Re. 1—Prosumypion regarding stamp om origimal— 
Document ad ited in ovidomve— dd umssibelity nol (0 be quahoned on me ground of 


us nol bang duly stamped, 

In a sult for redemption of a mortgage mado in 1857 the only evidence 
tendered to prove the transaction was a certified copy of a sulehmamak. That 
copy bore a stamp of Re. 1 and the record of the suit in whieh the original 
sulchmamuk was filed having been destroyed it did not appear what stamp the 
original bore, The sHlehnanga was signed by the pleaders and filed in eourt, 
The sourt of first instanso admittod the oopy in evtdenoe, but the lower 
appellate court was of opinion that tho original sulehmamah ought to have been 

ss stamped asa mortgago with a ten rupee stamp, but it could not be presumed 
to Ravo been +0 utampod, and the copy was theroeforo inadmissible in 
evidence, Heid that tho copy having been admitted in evidenee by the eourt 
of frat instance, no further question as to its admisalbility could be ratfed in 
appeal on the ground that it was not duly stamped. Held further that there - 
was no presumption under Regulation X of 1829, Beh. A, art. 20, that the 
original dosnment bore the same stamp asthe copy, that article only provid- 
mg that on the copy should be paid “ the same daty as ` prooribed for the 


: *8. A. No. 796 of 1912. 
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- original deed.” and not ‘as paid for the original deed”? Hla further that, 


z in the absense of any evidence to the contrary, it must be presumed that the - 


court which necepted the original suleohnamah acted according to law. and 
* according to section 8, Regulation X of 1829, was satisfied that the document 
was duly stamped before it was placed on the resord. 

SECOND APPEAL froin a decree of B.. J. Dalal, Esq., District 
Judge of Azamgarh, reversing a decree of Babu Ram Chandra 
Chaudhri, Subordinate Judge. 

Suit for redemption of a mortgage. 

The facts of the case fully appear from the judgment. Shortly 
stated they were as follows :—- 


The mortgage sought to be redeemed, was denied by .the 
defendants, The plaintiffs put in a copy of a sudehnamah filed in 
another suit in evidence. The court of first instance accepted the 
suleknamah in evidence and decreed the suit. The lower appellate 
coutt reversed the decree. 


Plaintiffs appealed. a . 
B. E. O'Conor, (with him Muhammed Ishaq and S. N. N 
` for the plaintiffs-appellants :— 


The stamp of one rupee is sufficient both for the original, and 
for the copy, under the law which’ was then ip force, namely, Regu- 
lation X of 1829, Art. 20 òf Schedule A of that Regulation lays 
down that an attested copy of any deed or instrument furnished 
toa party to the same shall bear the same duty as prescribed for 
the original. The original of the copy was not a mortgage deed but 
an application for sx/ekmamak or compromise. Under Art. 10 of 
Schedule B of the. Regulation such application should bear the stamp 
required for a pleading in the court wherein it might be filed ; and 
by Art. 9 of the-same Schedule a pleading in a Zilla or City court 
should be written on paper of the value of Re. 1. 


The application for compromise did ‘not create a mortgage 
and did not need a stamp as for a mortgage deed. No money was 
advanced under that application and no relationship of mortgagor 
and mortgagee was created by it. It was merely evidence of a 
pre-existing. mortgage, and net the contract of mortgage itself. 


OINI. 


1918. 


ABD Hu- 
BATIN 


v. 
AsGHAR Hu- 
. H. 


- Sunder Lal, (with him W. Wallach, Abdul Raoof and Ghulam — 
Mujtaba), for ‘the respondents :—The original application was, f 
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according to the plaint itself, the deed embodying the mortgage. The 
plaint does not say that there was a pre- existing mortgage apart 
from what was embodied in the application for compromise. No 


_ mortgage other than what is contained in the application is set out . 


or proved, The original application should, therefore, bear a stamp 
as for a mortgage-deed ; which is provided for by Art..35 of Schedule 
A of the Regulation. The stamp should be Rs. 10. Then, under 


_ S.XVI of the Regulation, a further stamp should be paid on it if 


it was to be filed in court. Schedule B prescribes the additional 
stamped fee to be paid over and above what must be paid under 
Schedule A. The total stamp on the original application which 
was filed in court should thus be Rs. 11, Neither the original nor 


the copy was sufficiently stamped. 5 


[RYVEs, J.: —We do not know what stamp, duty was paid on the 
original, but as the Zillah Judge received the document it must be 


presumed that it was properly stamped.] 


There is nothing to show that, the document was received in 
evidence or admitted. It is not proved that the court passed a’ 
decree in accordance with it or acted upon it in any way. The copy 
bore a stamp of Re. 1, and, having regard to Art. 20 of Schedule A, 
it must be presumed that the original was upon a stamp of the same 
value. The original being insufficiently stamped and it not being 
forthcoming, the copy cannot be givén in evidence. ; 

The Rajah of Bobbi. Iniganhchina Sitarasam Gart, [1889] L. B., 26 L A., 


B. E. O'Conor in reply:—The application for compromise was 
signed by the pleaders of the parties. A mortgage-deed could not 


. be executed by the pleaders of the parties. The document is Only 


evidence of the mortgage. At that time no formal- writing was 
nero to create a mortpageé, which could be made even’ orally. 


Cur. adr. vult, 
The following judgments were delivered : 


RYVES, J.—Thisappeal arises out of a suit for the redemption 
of a usufructuary mortgage of a twelve anna share in mauza 
Malgaon. The alleged mortgage is said to have been made on the 
ist of April, 1857. : 

The only evidence to prove the mortgage is a, eeruned copy of 
‘a Sulehnama of that date. The record of the suit*was destroyed 


VOL. XI] -HIGH, OOURT. ` 509 


in the Mutiny. This Ssehnama was filed in the court of the 
Zillah Judge in a litigation between the predecessors of the parties 
to this suit in which partition of the twelve anna share was sought. 
The genuineness of this copy was contested in both the lower 
courts, but both courts have held that it was genuine. This finding 
is binding òn us. The copy shows that,the Su/ehnama was signed 
by the pleaders for the parties and filed in court. After reciting: 
the’ facts of the litigation then pending it goes on to say: “Now 
between the parties agreement has been arrived at in this manner 
- that we, the respondents, admit the proprietary title of the appel- 
lants and the fact of their claim being within the period of 
limitation, and the possession of the respondents shall remain on 
the above-mentioned property for twelve years in lieu of Rs. 1,600 
mortgage consideration and after twelve years the appellants shall 
redeem the mortgaged property on payment of the above-mentioned 
mortgage consideration out of their own pockets, etc.” 


There is an endorsement i in the following terms. “To-day the 
pleaders of parties presented thjs compromise and in the presence 
of -their respective clients verified and accepted all the terms 
- ‘contained in this deed of compromise, therefore it is ordered that 
the deed of compromise may be placed on the record and this suit 
shall be put up to-morrow at the commercenfent of the sittings for 


_final decision. j 


Written on the Ist of April, 1857, signed by the Judge in 
English characters.” 

Relying on this copy the first court decreed the suit. On 
appeal it was argued, inter alia, that even if the copy were genuine 
it is not admissible in evidence because the original was not 
properly stamped. The learned Judge upheld this contention and 
came to the conclusion that “ the original compromise bore a 
stamp af one rupee only, that the document required a stamp 
of Rs, 10, and that as the document was insufficiently stamped 
its copy was not admissible in evidence.” He goes on to say, “When 
that document is removed there is no evidence to prove the 
mortg4ge alleged by the plaintif” In the result he allowed the 
appeal and dismissed the suit. 

Before us the only question is whether the learned f Judge was 
right in discarding this copy. In my opinion he was not. The 
64 R 
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copy itself was admitted in evidence by the first court and although 
there is no distinct finding by that court,in so many words, that 
the document was properly stamped, yet such a finding must be 
inferred from the fact that the court relied on the case of Ram 
Dyal v. Dhoobey Jhamman Lal. (+) and another case as its authority 
for holding that the document-was admissible in evidence. The 
head-note in Ram Dyal v. Dhoobey Jhamnan Lal runs as follows — 
“A document in the shape of petition to a court setting forth an 
arrangement come to between the parties in a suit, may be received 
in evidence in support of a fresh suit founded upon the agreement 
recited in such petition, although only stamped as a petition, it 
not appearing that the agreement recited was made in writing.” As 
the document was admitted in evidence, no further question can 
arise under section 36 of the Stamp Act of 1899 as to its admissi- 
bility on the ground that it was not duly stamped. If, however, it 
could be shown that the original document of which it was a copy 
was not duly stamped, it. would not be available as secondary 
evidence of the original. But there is no evidence whatsoever as 
to what stamp, if any, was affixed to the origina]. The learned 
Judge holds that the copy required to be stamped in accordance 
with Article 20 of Regulation No, 10 of 1829. The Article runs 
as follows:— . l ° 


“ Copy or counterpart of any deed or instrument attested to 
be a true copy and furnished to*a party to the same, for the 
purpose of being given in evidence for the recovery of any sum of 


money, property, interest or rights secured thereby :—The same 


. duty as prescribed for the original deed by this Regulation.” 


He considers that the compromise should have been stamped 
as a mortgage with aten rupee fee stamp. Inasmuch as the copy is 
on a paper with a one rupee engraved stamp he says, “it is clear 
therefore that on the original deed of compromise the stamp 
affixed was of one rupee.” Even if article 20 was applicable to 
a copy like this, given by a court, of a document filed in a judicial 
proceeding, I do not think it at all follows that because the 
copy bears a particular stamp that the original must have borne 
a stamp of the same value. The concluding words of the article 
are “the same duty as prescribed for the original deed.” If they 
had been “the same duty as paid for the original deed” there 

(1) BN, W. P. p 14, . 
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might have been some forcein the argument. In the absence of 
any evidence to the contrary, I think we must presume that the 
court acted according to law, and according to section 3 of the 
said regulation was satisfied that the document was duly stamped 
before it was placed on the record. 


The various cases which have been aited by the learned Judge 
are all distinguishable from this case, inasmuch as every one of 
the original documents was before the court and the stamp 
was patent on the face of it. Here,as I have said, the original 
records were destroyed in the mutiny and there is nothing to show 
how the document was stamped. In my opinion, therefore, there 
was no evidence on which the learned Judge could come to the 
conclusion that the origifial document was not duly stamped. I 
would therefore allow the appeal, and setting aside the decree 
of the lower court, would restore that of the first court with costs, 


GRIFFIN, J.—I agree 
By the Court.—The appeal is allowed, the decree of the lower 


appellate court is set aside and that of the court of first instance 


is restored. The plaintiffs-appellants will have their costs in 


all courts. 
. Appeal akowed, 


B. K. M. 


~ e 


CL, 


1918, 
April, 1. 


Guorrm, J. 
Rrvzs, J. 
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WALIDAD KHAN AND OTHERS 
, VETSUS 
JANAK SINGH* 
Coniraci Aot (LX of 1878), sechon 11—Sale-doed m favow of minors—Fondos haning 
nO Wle— Minors dapossossod—Righi to recover purchase wonoy— Cause of action. 


The defendant sold certain property to the plaintiffs who were minors at 
the time. The vendee obtained the consideration money and put the 
plaintiffs in possession of the Property. On asult by a third party, the 

- plaintifis were dispossessed, the court finding that the vendee had no right 
„to sell. The plaintiffs sued for recovery of thd purchase money. Held that 
the plaintiffs had a good oause of action for recovery of the purchase money, 
inasmuch as it would be highly inequitable to allow the vendor to retain 
the vendees’ money although the latter had been deprived of the property 
sold besause the former had no ttle. Afr Sarwarjan v. Fakhruddin, L. B.°89. 
I. A.,1 ; Mohori Bubs Y. Dharmo Das Ghose, L L, R., 80 Oal., 589, distinguished 
SECOND APPEAL from a decreg of H. E. E. P. Dupernex, Esq., 

District Judge of Farrukhabad, reversing a decree of Babu Jotindra 
Mohan Basu, Munsif. 


Suit for refund of purchase money together with damages. 


The facts were briefly these :—The respondent sold a certain 
zamindari property to the plaintiffs-appellants and received Rs. 800, - 
the sale price. The vendees were minors at that time. At the 
date of the sale, the respondent had no subsisting title to the 
property. The true owners of the property brought a suit for 
cancellation of the sale-deed and recovery of possession. . The suit 
was decreed qnd the property thus passed out of the plaintiffs’ 
‘possession. The plaintiffs then brought the present suit against 
the respondent for refund,“ under the terms of the sale-deed and 
also under the law,” of Rs. 800 together with interest and costs 
of litigation incurred by them in defending the former suit. The 
Munsif decreed the suit in full; except for a reduction of the 
amount claimed as interest. On appeal the District Judge, hglding 
that the sale transaction was void on account of the vendees’ 
minority, dismissed the suit entirely, 


The plaintiffs appealed to the High Court. 
* 8. A. No. 764 of 1912, : 
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Surendra Nath Sen, for the appellants :—The lower appellate ` 


court has dismissed the suit on the authority of the ruling in 
š Mir Sarwarjan v. Fakhrudam Mahomed, [1911] 9 A. L. J. R., 88, P. C. (8. 0.) L. 
R., 3L A, l, : 

That case is distinguishable. There, the suit was for specific 
performance of the contract to sell Here, the sale has taken place, 
consideration has passed and possession has been delivered. The 
contract has been executed and the matter has passed beyond the 
domain of mere agreement. There is a fundamental distinction 
between a contract and a conveyance and the rights of parties to 
the two transactions are quite different. 

Raskik Lal v. Ram. Narain and others, [1912] 9 A. L. J. R., 198. 
A transfer in favour of a minor was upheld in the case of 
Moghan Dube and another Y. Pran Singh, [1907] L L. R., 80 AL., 68, 


In that case, no doubt, the minor was not the sole mortgagee ; 
but he was at least one of the mortgagees. After the sale had 
taken place the plaintiffs were deprived of the property by reason 

. of defect in their: vendor's title. They are entitled to refund by 
the vendor of the purchase money. I rely on the principle of the 
ruling in . . 

Datiaram Govindbhai v. Vinayak Balkrishna, [1908] L L. R., 98 Bom., 181. 


The plaintiffs are seeking a refund of the purchase money not 


on the ground that they were minors at the date of the sale, but 
on the ground that the purchased property has passed out of their 
hands through the fault of their vendor. The vendor fraudulently 
represented himself to be the owner of the property to which he 
had no subsisting title. He cannot be allowed to take advantage 
of his own fraud. Therefore, apart from the warranty of title 


contained in the sale-deed, the plaintiffs are entitled to a refund — 


on grounds of equity. 


Gulsari Lal, (with him Satya Chandra Mukeryt),. for the res i 


pondent :—The suit is based on a covénant of title contained in 
the,sale-deed. The ground of the suit is either this express 
contract or an implied contract of covenant of title. The plaintiffs 
were minors when this contract was made and the question is 
whether they can enforce it. As has been laid down in the case of 
Mohori Bibi v. Dharmo Das Ghose, [1908] I. L. R., 80 CaL, 689, P. O. 


CNIL. 
1918. 


WALIDAD 
ae 


J nik 
Sinag. 


Griftn, J. 
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a contract with a minor is absolutely void and unenforceable. Even 
if it be assumed that the minors were represented. by a guardian 
during the negotiations relating to the sale, still, under the ruling 
of the Privy Council ing A. L. J. R. cited above, the minors can- 
not enforce the contract. 


Then, a sale necessarily ihvolves the idea of a contract. It 
presupposes a previous mutual agreement and consequently a sale 
to a minor is void. 

Nacakots Narayana Choti v, Logaltnga Chetly, = Agu 19 M. L. J., 752. 


As to the contention that the respondents conduct amounted 
to a fraud, there was neither any allegation of fraud nor have the 
courts’ arrived at any finding on this point. | The suit is not based 
on tort but upon the agreement in the sale-deed. 


S. N. Sen, replied. 
The judgment of the Court was delivered by 


GRIFFIN, J,—On the 17th of November, 1¢05, the defcr dani 
Janak Singh sold certain zamindari property to the plaintiffs, who 
were then minors. On a suit by third parties the plaintiffs were 
dispossessed. The plaintiffs, having been unable to obtain refund 
of the purchase money from the defendant, biought this suit for 
its recovery and also fòr the costs incuned in the litigation with 
the third parties. In defence it was pleaded, tn/er alta, that the con- 
tract was null and void, the plaintiffs having been minors at the date 
of the execution of the sale deed. The first cou:t decreed the suit in 
part, namely, for the principal of the sale consideration Rs. 800, 
Rs. 119 in respect of the costs in the former litigation and Rs. 260 
as interest on the purchase money at 8 annas per cent. per mensem. 
The defendant ’appealed, eight grounds being taken in the 
memorandum of appeal. The lower appellate court disposed of 
the appeal on one ground only. In the opinion of that court the 
- case was concluded by thé decision of their Lordships of the Privy 
Council in Mer Sarwarjan y Hakhruddin Mahomed Chaudhuri (7). 
We think it desirable to set. out exactly what was decided by their 
Lordships in that case, inasmuch as the report of the case, as it 
appears in the Allahabad Law Journal, is not quite correct (2). Their, 
Lordships state :—“Without some authority their Lordships“aie 


(1) [1911] L. R.. 39 I. A., 1, 8. ©, 9 A. L. J. B., 38, 36. 
(2) [Fida Errata Shp attached to No. ]9.—Ed.] P 


t 
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unable to accept the view of the learned Judges of the Division 
Bench that there is no difference between the position and powers 
‘of a manager and those ‘of a guardian. They are, however, of 
Opinion that it is not within the competence of a manager ofa 
minor’s estate or within the Competence of a guardian of a minor 


to bind the minor or the minor’s estate by a contract for the pur- æ 
chase of immovable property, and they are further of opinion that - 


as the minor in the present case was not bound by the contract 
there was no mutuality, and that the minor, who has now reached 
his majority, cannot obtain specific performance of the contract.” 

Thé lower appellate court dismissed the plaintiffs’ suit. The 
plaintiffs come here in second appeal. Various grounds have been 
pressed before us. It.appears to us that the decision of the Privy 
Council, referred to above, and the decision in Mohort Bibi v. 
Dharmo Das Ghose (1) do not support the, decision arrived at by 
the court below. In the latter case it was decided that a money-lender, 
who had advanced money to a minor on the security of a mortgage, 
could not enforce the mortgage against the minor, and their 
Lordships held that justice did not require an order for the return 
of the money advanced to him with full knowledge of his infancy. 
We must draw a distinction between the facts which were before 
their Lordships if Mir Sarwarjan v.. Fakhruddin Mahomed 
Chaudhus# and the facts of the present case. In the case before 
their Lordships, they had tð deal with an agreement to sell. Here 
we have before us a contract which has been executed. The sale 
has actually taken place, The plaintiffs have paid the considera- 

tion money. They obtained possession of the property but were 
subsequently dispossessed. It cannot-be said that, in the altered 
state of affairs which has arisen"since the deed pf sale, the plain- 
tiffs have not acquired a good cause of action for recovery of the 
purchase money. So far as the case has been argued before us, 
we are unable to see any reason whyethe plaintiffs should be 


- debarred from recovering from the defendant, the purchase money i 


which the latter received from them as consideration for the 
property to which, it has been found, he had no title. It would, it 
appears to us, be highly inequitable to allow the defendant to 
retain the plaintiffs’ money in his possession, and to hold that the 


`) [1908] L L. B, 80 Oal., 589, 


3 
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plaintiffs could not recover from the defendant simply because they 

happened to be minors at the date ofthe sale. It is quite possible 

that, the transaction might have been of such a nature that the 

defendant made himself liable under the criminal law for cheating, 
and it would be strange indeed that a vendor, who might have 
been held guilty of an offence of cheating, should not be held 

liable to refund to the plaintiffs the money out of which they have 
been defrauded. The court below decided the case on a prelimi- 

nary point and, as we are unable to agree with its decision, we 

allow this appeal, set aside the decree of the lower appellate court,. 
and remand the case to that court with directions to readmit 

the appeal to its original number in the register and dispose of it 
accortling to law. Costs of this appeal will be costs in the cause. 


Appeal decreed, cause remanded,- 
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PRIVY COUNCIL. 
KRISHNA PRASAD SINGH 


UETSHS 


“MOTI CHAND. 


Pre ctice——Procsduure—Decroe—Execution—Sale of Immovable pruperty— Death of judg- 


+ 


i 


(3 


moni-dobior after aitachment—Non-representation of kis legal represemative—sSale 
prodamation—Sorvico thereof—Omission of incumbrances— Misrepreseniathon of 
galue— Material irrogularitics—Oourt of Wards does not reprosont iis ward umloss it 
has aotually taken over his proporty—Ordor setting aside or refusing to sot aside salo 
—Final Ordars—Appeal to ths King tn Oouncil—Oode of Oil Procedure (Act XIV 
of 1888), Sections 8, 887, S11, 318. 588, 594, and 595, and Oh. 45. i 


“Where in proceedings toset eside a sale of immovable property in execu- 
tion of a desree the evidence established that subsequent to the death of the 
judgment-debtor, who died after the property was attached, no notice of any 
attachment proceedings was served on any person representing the appellant, 
the minor son and heir of the deceased party, that the directions as regards 
the serviee of the sale proclamation contained in the order for the proclama- 
tion of sale were not complied With, and that the schedn.e of the property 
attached to the proclamation under seation 287 of the Oode of Civil Procedure 
contained no statement of the encumbrances towhich the property was in 
fast liable and gave & gross under-vgluation of the property. 


Had, that those matters constituted material irregularitiesin publishing 
and sonducting the sale within the meaning of section 811 of the Oode and, 
as it was proved that thé appellant sustained substantial injury thereby; 
the sale must be set aside. 

Hold, that the Interests ofthe appellant with regard to the property sold 
were not represented by the Court of Wards, inasmuch as the court did not 
take over the property sold at any time, and consequently his mother as his 
natural guardian was competent to institute proceedings in the name of the 
appellant to set aside the sale andthe guardian ad Uiemeappointed to the 
original court refused to act after the execution proceedings were transferred 
to another eourt. 2 z 


Held. also, that an appeal Hes to His Majostyin Oouneil from orders under 
sections 811 and 812 of the Code setting aside or refusing to set aside a sale of 
immovable property. j G 

Heid, also, that the definition of “decree ’” in section 2 of the Code is not 
applicable to the word in Oh. 45 thereof, wherein “‘ decree ” is equivalent to 
‘decree, judgment or order,’ and therefore the provision in seetion 688 that 
orders passed under that seetion shall be final, does not restriet the pro- 
vistter of section 595 that an appeal may be brought to the King m Connell 
from final orders. ° 

65 R 
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APPEAL from a judgment of the High Court at Calcutta, 
reversing an order of the Deputy Commissioner of Hazaribagh. 


The Deputy Commissioner by his order set aside a sale of im- 
movable property made in execution of a decree, but the High 
Court on appeal reversed the decision of the court below and dis- 
missed the petition to set aside the sale in question. The facts of 
the case are sufficiently stated in the judgment of their Lordships, 


De Gruyther, K. C. and Eddts, for the appellant: The minor 
appellant was a party to the suit and under section 456 of the Civil ` 
Procedure Code, 1882, the Court at Benares appointed the Nazir 
of the court, guardian of the minor. But when the decree in the 
suit was transferred for execution to the court at Hazaribagh, the 
Nazir refused to act as guardian and did not, in fact, accept ser- 
vice of any proceedings in that court. l 


When enforcement of a decree is applied for against the-heir 
of a deceased judgment-debtor, a guardian for the minor should be 
appointed and the decree-holder should serve on such guardian ~ 
notice of such application ; section 460 of the Civil Procedure Code, 
But the court at Hazaribagh did not appoint any guardian for the 
appellant. Itis contended that the Court of Wards represented him. 
But the evidence estgblishes that the Court of Wards refused to 
take charge of the property sold, and that the decree-holder took no 
steps to bring it on record as it was his duty to do. The Court 
of Wards did not in fact represent the appellant at the sale. 
Again the sale proclamation was not served as directed in the 
order for the issue of the proclamation, and the schedule attached 
thereto under section 287 of the Code did not contain a state- 
ment of the engumbrances to which the property was in fact liable 
and the value of the property was therein grossly misrepresented, 
These.are material irreguldrities, which resulted, as the evidence 
shows, in substantial injury to the appellant, and the sale must be 
set aside. | 

Shee Prasad T. Hiralal, [1889] L L. R., 12 All., 440, 
and section 311 of the old Code. Reference was also made te Civil 
Procedure Code, 1908, corresponding provisions. 


Sir Erle Richards, (K.C), and Grey for the respondent. Where 
there is a guardian ad /stem of a minor appòinted for the purpose of 
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the suit, which is decreed, there is no provision in the Code to have 
a new guardian appointed afterwards for the execution proceedings. 


[Mr. AMEER ALI: The execution proceedings are taken in 
Court other than that which passed the decree.] _ 


Where a judgment-debtor dies after attachment, it is not neces- 
sary under section 234 of the Civil Procedure Code to give notice 
of subsequent proceedings to his representative ; 

Sheo Prasad v. Hira Lal, [1889] L Le R., 13 All, 440 
and Civil Procedure in British India, by Woodroffe and Ameer 
Adi, p. 262. When the Civil Procedure Code of 1908 was passed, the 
legislature accepted the decision in 12 All. as good. In cases like 
this the object of the legislature is to give security to the purchaser, 
and it is submitted that no notice was required to be served, a3 
contended, on any person representing the appellant. 

On the 23rd December, 1903, the Court of Wards took over the 
management of the minor appellant’s estate, which vested in the 
manager appointed by that court : Court of Wards Act (IX of 1879, 
Bengal Council), sections 6 and’7. 

[LorD MOULTON referred to section 9 of the Act and observed 
that the court might refrain from taking charge of any portion of 

the property.] os 

But ‘the Court actually took objections to the sale. These 
objections were rejected and the sale was confirmed and the 
certificate was issued. The Court of Wards did not appeal and 
the court must be taken to have abandoned its right to question 
the sale. The appellant is bound by the action of the Court of 
Wards.. The mother cannot represent the minor and her petition 
to set aside the sale is not therefore in order : Act IX of 1879, 
(B. C.), section 51. Moreover the petition was presented after the 
period of limitation had run out, Even if there be any irregularities 
the evidence fails to establish that the appellant suffered substantial 
injury by reason of such irregularities. : ° 

The appellant has no right of appeal to His Majesty. in Coun- 
cil. The order appealed against is specified in section 588 of the 
C. P. C. and the orders specified in that section are not ‘ decrees’ 
within the meaning of section 2. The order not being a decree 

cannot” be appealed against. Again orders passed in appeal under 


Lord Moul- 
ton. 
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„section 588 are ‘final? and there could be, therefore, no further 


appeal. It would therefore be repugnant to give the word ‘decree’ 
in section 594 a meaning which would include an order under sec- 
tion 588. Reference was also made to Civil Procedure Code, , 1882, 
sections 291, 310 A, 312, 316, 586, and 595 ; and the Chota Nagpur 
Encumbered Estates Act (IX of 1876, Bengal Council), section 2. 


De Gruyther, K. C., in reply : : The words ‘final decree’ in section 
595 mean any decision which disposes of finally the rights of parties 
„and under clause (c) thereof every order would be appealable if 
the necessary certificate is given. The order’ made, in 1903 is not 
sufficient to vest the minor’s property in the Court of Watds. 
The Court of Wards Act does not apply unless the court takes 
over the charge of the property, and the ‘evidence is clear to show 
that it did not take over the charge of this property. Where the 
judgment-debtor dies after attachment, the subsequent sale pro- 
ceedings to which his legal representative is not made a party are 
invalid as against such representative, _ 

Aba v. Dhondu Bai, [1894] L L. B., 19 Bom., 276. 
Brava v. Sidramappa, [1895] L L. R., 2? Bom., 424. 


: C.. A vV. 
The judgment of their Lordships was delivered by 


LorD MOULTON:—This is an appeal from an order of the ` 
High Court of Judicature of Fort William in Bengal, dated the’ 
18th May, 1908, reversing an ordereof the Deputy Commissioner. 
of Hazaribagh, dated the 16th February, 1906, which’set aside the 
sale of a property known as Gadi Gandey, which is an impartible 
zamindary descending by primogeniti situated i in that district; 


The prolonged legal proceedings in relation to this matter 
give rise to meny important questions of law, but in the view 
taken by their Lordships as to the rights of the parties, it will 
not be necessary to decide more than one or two of such ques- 


“tions To appreciate the points necessary to be so decided it- 
` will be convenient to state first the facts of the case so far as they 


relate"to the sale and then to deal with the legal proceedings that 
have been taken with regard to it. 


The property originally belonged to the father of the infant 
appellant, against whom the respondent, on the 27th November, 
1900, obtained a decree in the Court of the Subordinate ose: of 
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Benares, for Rs. 6,599-9-6 and costs. Two “years later this decree 
was transferred for execution to the-Court of the Deputy Commis- 
sioner of Hazaribagh, and the respondent applied to that court 
for execution of the same by attachment and sale of the property. 
While these proceedings were going on, the appellant’s father died. 
The respondent continued the attachment proceedings, and on 
the 28th October, 1903, applied for and obtained the issue of a sale 
proclamation fixing the sale for the 2nd January, ‘1904. It does 
not appar that notice of any of the proceedings in the attach- 
ment was served on any person representing the infant. 


The property consisted of 109 mousaks or villages, and the 
order for the proclamation of sale directed that the sale proclama- 
tion should be served.on each of the mouzahs by announcement 
to the public with beat of drum, and that a copy of the sale pro-. 
_clamation should be fixed at a conspicuous place on each proper- 
ty. What was actually done was as follows. The proclamation 
was read out without beat of drum in one only of the mousahs, 
and the proclamation affixed to a tree in that village alone. The 
evidence as to this is perfectly clear, and it shows not only that no 
drum was beaten, but that in the record of the proclamation it was 
originally so stated. That record has subsequently been altered— 
evidently frandulently—to make it appear that it was done with 
beat of drum. 


In addition to these serious ekes there is another, 
which, as it appears on the-documents, their Lordships- consider 
that they are entitled and bound to notice. The schedule of the 
property attached to the proclamation ought to have contained the 
particulars set out in section 287 of the Code of Civil Procedure, 
1882. Asa matter of fact, it contained no statefnent of the èn- 
cumbrances to which the property was liable. It stated the annual 
profit income to be.Rs. 4,953-7-3, and then stated the value as being 
Rs, 2,000, To this last matter their Lordships attach importance, - 
because the permission to bid, which the decree-hoider ebtained 
from the court, was subject to .the condition that. the sale should 
not*take place below the estimated value, and inasmuch as their 
Lordships are of opinion on the evidence that this was a gross 
under-valuation, their Lordships cannot doubt but that the decree- 
-holder had, procured the insertion of this valuation (whieh 
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corresponded to the'arount due to the Government in respect of 
unpaid taxes, &c.) for the purpose of making possible a eee 
by him at this low figure. 

What happened on the occasion of the sale is what might have 
been expected. With the exception óf the collector and the 
decree-holder no bidder wag present. The Government bidding 
was Rs, 2,000, the amount due for taxes, &c., from the property. 
The decree-holder then bid Rs. 2,020 and the property” was of 
course, knocked down to him. 


Their Lordships have no doubt whatever that the matters 
above referred to constitute material irregularities in the publish- 
ing and conducting the sale, within the meaning of section 311 of 
the Code of Civil Procedure, 1882. There” is abundant eviderice 
that the infant appellant sustained substantial injury through 
such irregularities. Theevidence of Moulvi Syed Ejabat Hossain, 
who was a manager under the Court of Wards, and who had 
occasion to examine into the property shortly subsequent to the 
sale, shows that in his opinion the property was sufficiently valu- 
ablé to pay all the debts due to the judgment-creditors, At a 
later stage of the proceedings it became necessary to ascertain the 
value of the property and the amount of the encumbrances there- 
on, and the court referted the matter to a special referree. He 
heard evidence on both sides and reported that the property was 
worth more than two lacs of rupees after allowing for all the en- 
cumbrances. Against this evidence nothing has been cited to 
show that the valuation on the sale proclamation was a fair one or 
that the price obtained was adequate. | It is true that Counsel for 
the respondent’called their Lordships’ attention to a letter written 
in the course of*certain negotiations for a compromise, in which it 
would appear that some official of the Court of Wards was not 
prepared to advise that a sum of Rs. 9,000 should be paid to get 
rid of the sale unless the’ estate (which was no doubt heavily en- 
cumbered) could be wound up with the assistance of the Encum- 
bered Estates Act. But the statements in such letter, even if they 


` supported the contention of the respondent, would not be evi- 


dence unless the writer were called and his source of information 
disclosed. As it stands, it is merely an expression of opinion by 
a person who, presumably, had no personal knowledge of the matter, 
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and this ‘can ‘havé no evidential value. Even if accepted: it would 
point'to the property being of-a value of more than four times the 
sum which the decree-holder paid for it ynder the sale in question. 
The above facts establish’a clear case for setting aside the sale, 
The sole question, therefore, is whether. the legal proceedings for 
setting aside the sale have been regnlar so that their Lordships 
‘ have jurisdiction to give the rélief prayed for in this appeal. 
For the purposes of this part of the ‘case, it will be necessary 
to give in some detail an account of the legal proceedings that 
have taken place in the matter. The original action was in the 
Court of the Subordinate Judge of Benares. In 1903 the suit was 
remitted.to the Court of the Deputy Commissioner.at Hazaribagh 
for the purpose of éxecution, and on the 11th June, 1903,,he issued 
an attachment. erder against the property. The, decree-holder 
applied for the issue of a sale proclamation which for some reason 
_ was ineffective. A fresh. sale ‘proclamation was then applied for 
which was directed to issue fixing the 1st, September for the ale. 
The report relating to the service ‘of this sale proclamation was 
submitted on the 6th August. ` Inthe meantime the judgment- 
debtor had died on the 27th July,- 1993, At that date an order 
had been made for the issue of a sale proclamation for sale on the 
Ist, ‘September, but the sale proclamation had not been served. On 
the .30th July, the decree-holder applied for the issue of notice on 
the heir pf the deceased jud$ment-debtor, and the record, states 
that an order was made for that issue, but there is nothing to 
show that anything was done under ‘it. -It is probable that the 
decree-holder tried to cffect service on the Nazir of the Court of 
Benares, but that the latter . refused to accept it. -The sale could 
not be held under the sale proclamation of the 27th July,. 1903, 
and the decree-holder applied for the issue of a fresh one on the 
7th September, and obtained the issue of a sale proclamation fixing 
the sale for the 2nd November. The service of this sale-proclama-. 


i 





Hell 


tion was, however, irregular, and on the 28th October, he applied p 


for and’ obtained one fixing” the sale for the 2nd January, 1904. 

Subsgquently he obtained permission to bid at the sale,- but such’ 

permission was coupled with the condition that the sale should not 

take ‘place below the estimated price. This permission was only 

obtained ‘on the day of the sale, and on tliat day he pRO the 
property for Rs, 2;020, l 
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cna It would appear that the whole of the proceedings subsequent 
_ 1918., to the death of the original judgment-debtor were without notice 
Kma tO any one representing the infant. It is true that in the original 
Prasad proceedings in the local court of Benares in the life-time of his 
2. ` father, he and three other minors were added as defendants, and 
APTI ORAID the Nazir of that Court .was appointed pro forma guardian to 
Torà pao: them for the purposes of the suit. When, however, the proceedings l 
‘were transferred to the Court of the Deputy Commissioner. of ` 
Hazaribagh, it was obviously impossible for him to act'in this 
“capacity, and he refused so todo. From and after the death of the 
judgment-debtor and down to-the time of the actual sale there was, 
therefore, no effective representative of the infant heir. On the 
day ‘of the sale Narayan Kumari, the mother of the infant, applied 
for a postponement, but it was’refused, and òn the 26th January, 
1904 she, as the natural guardian of the infant'and on his behalf: 
presented a petition for setting aside the sale, -alleging adequate . . 
grounds for sq doing. The proceedings on this petition continued 
for some months. At this date the Court-of Wards had taken 
possession of some portion of the infant's property. (but not of 
-Gadi Gandey), and the mother of the infant tried to induce them 
to intervene with regard to the sale. ` This led to proceedings: 
ini the court which are difficult to understand. : ‘The Deputy Commis- 
sióner appears to have provisionally invited the manager of another. 
‘portion of the infant's property to appear and file objections to the: 
sale of Gadi Gandey, and for séme time it was doubtful whether or 
not the Court of Wards would take charge of that property, and, 
if so, whether they would intervene in the legal proceedings,’ or 
would take steps to bring about a compfomise with the decree- 
holder: But aÑ this ultimately came to nothing, and on the 5th 
Deteinbef, 1904, finding that the Court of Wards did’ not appear 
at thë hearing fixed for that’ date, the Deputy Commissioner made. 


. e an‘order confirming the Sale, 


The mother of ihe infant who had ee the petition “only 
learnt of the making of this order after the event. . She was in 
ignorance that the Court of Wards had declined to interfere i in the 
matter, On learning what had happened, she presented a petition, 
for a review of the order confirming the sale and praying to have, 
it set aside. After protracted proceedings, for the purpose chiefly, 
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of taking the necessary evidence, the Deputy Commissioner on the d 


16th February, 1906, allowed the prayer of the petition, having 
previously decided that sufficient cause had been shown to justify 
fhe delay in presenting it From this decision an appeal was 
brought to the High Court of Judicature at Fort William. That 
Court set aside the decision of the Deputy Commissioner, and from 
that decision the present appeal is brought. 

The first contention against the competency of this appeal is 
based on the provisions of Ch. 45 of the Code of Civil Procedure, 
1882, which was in force at thé date of the appeal. This Chapter 
regulates appeals to the King in Council. Section 584 provides 
that in that Chapter the expression “decree” includes also “ judg- 
ment” and “order” uhless there be something repugnant in the 
subject or context, But it is argued that orders for confirming or 
setting aside a sale made under sections 311 and 312 are never- 
theless excluded from the expression “decree” in this Chapter, 
because they are included in the orders mentioned in section 588. 
The reasoning is as follows: :—In the definition of “decree” in section 


2 “orders ” specified in section 588are not included in the word , 


“decree.” Moreover section 588 provides that “the orders passed 
in appeal under this section shall be final.” It is therefore contend- 
ed that it would be repugnant to give to.the word “decree” in 
Ch. 45 a meaning which would include “order” under section 588. 
“Order’ setting aside or refusing to set aside sales of immovable 
. property are therefore not appealable to the King in Council, 
Their Lordships are unable to accept this contention, The 
Code in express terms adopts for the purposes of Ch. 45 a defini- 
tion of “decree” which is special and differs from the meaning that 
it bears elsewhere in the Act. The definition of “glecree” in sec- 
tion 2 is therefore not applicable, and the word “decree” in this 
Chapter must be read as equivalent to “decree, judgment or order.” 
As so read there is no difficulty in construing section 595, which 
determines when an appeal lies to the King in Council. If this 
substitution be made it is evident that final orders may be appealed 
agaist, and therefore the provision at the end of section 588 pro- 
viding that orders passed in appeal under that section shall be 
final, cannot restrict the provision that appeals may be bronght to 
the King in Council from them. It should be added that appeals 
66R 


526 PRIVY OOUNOIL [A. L. J. B- 


of this nature have frequently been heard by this Board in times 
past, so that the consistent practice of the Board is at variance 
with this contention ọf the respondent., Moreover no reason can 
be given why orders of so important a character as those made 
under sections 311 and 312, which deal finally with the rights of 
parties, should be excluded from the privilege of an appeal. 

But the main contention of the respondent was to the effect 
that the mother of the infant could not represent him in these pro- 
ceedings. It isso obvious that the Nazir of the local court of 
Benares did not in fact represent the infant during any portion of - 
the proceedings in the court of Hazaribagh, that neither before 
their, Lordships nor in the courts below was there any substantial 
contention that he continued to represent the’infant after the removal 
of the proceedings to that court. But it was contended that the only 
representative of the infant at the time of the sale and subsequently 
was the Court of Wards. It appears that on the 23rd December, 
1903, the Court of Wards made an order taking over the 
management of some part of the property ofthe infant. That order 
was not in evidence, and there is nothing in the record which ,en- 
ables their Lordships to ascertain its terms, but it is clear that the 
Court of Wards did not in fact take over Gadi Gandey at any time. 
There are concurrent findings to this effect in the courts below and 
their Lordships have independently arrived at the same conclusion. 
Their Lordships are, therefore, of opinion that inasmuch as the 
interests of the infant, with regard to this property, were not in fact 
represented by the Court of Wards it was open to the mother, as 
natural guardian, to appear in the name of the infant to protect this 
property from sale, and that it was the only way of preventing his 
interests with yegard thereto being sacrificed. The proceedings 
taken by her were therefore in order and the appeal from them is 
properly before their Lordships, 

Their Lordships will, therefore, humbly advise His Majesty 


* that the appeal be allowed and the order of the High Court be 


discharged with costs and the order of the District Commissioner 
restored and that the respondent be ordered to pay the cosgs of 


this appeal. 
J. M. P. > : Appeal allowed. 
Dallimore, Pilbrow & Co. solicitors for the appellant. 
Watkins and Hunter, solicitors for the respondent, 
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HIGH COURT. 
KHETTAR CHANDRA BASU MALLIK 
versus . 
NABINKALI DEVI AND OTHERS.* 
Pre-ompton— Sale of a housoin the aty—Sudbsoquon! sale—Seat io pro-ompt the rat salo 
— oconndoration of the second sale greater than that of the fa si— Question,of prico, 

A house in the oity of Benares was sold for Rs. 1,156. The vendee resold it 
to the appellant for Rs. 4,000. ‘Lhe plaintiff brought a sult for pre-emption of 
the first sale offering to pay Rs.1,150, the consideration of the firat sale. Both 
the first and second vendees were made parties to thefsuit. The defence of 
the second vendee, nic? atia, was that the plaintiff could not disposseas him 

- without paying the amount that he had paid, cis., Rs. 4,000. Hold that the 
second sale was subject to the right of pre-emption and the pre-emptor was 
only bound to pre-empt the first sale, making the subsequent vendee a party 
to the-suit so as to bind him by the proceedings. Kamia Prasad v. Mohan 
Bhagat, I. L. B., 82 AN., 45, referred to. 

SECOND APPEAL from a decree of G, A. Paterson, Fa District 

Judge of Benares, confirming a decree of Babu Srish Chandra 

Basu, Subordinate Judge. 

Suit for possession by right of pre-emption. The sale pre-empt- 
ed was for Rs. 1,150. The purchaser (defendant No.2) sold the 
same property subsequently for Rs. 4,000 to defendant No, 3. The 
plaintiff offered to pay only Rs. 1,150. 

The court of first instance decreed the claim. On appeal the 
District Judge confirmed the decree. f 

Defendant appealed. 

The facts and arguments appear kon the von of the 
Court. 

Purushottam Das Tandon, for the appellant, 

Sital Prasad Ghosh, for the respondents. 

The judgment of the Court was delivered by 


RICHARDS, C. J—This appeal arises out of a suit fof pre- 
emption. The premises are situate in the city of Benares, A 
number of issues were framed in the court below ; amongst others, 
one as to whether the custom prevailed in the particular muhalla 
where the premises were situate. Another issue was whether 
#8, A. No. 856 of 1912, 
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the demands were made in accordance with the Mohammedan Law. 
On the first question it has not. been shown to usthat the de- 
cision of the court below was wrong. There was undoubtedly 
evidence of the existence of the custom and in conjunction with 
that evidence the court was clearly entitled to take into considera- 
tion that pre-emption is common in a number of muhallas in which 
the city of Benares is divided. On the whole we see no reason 
to differ from the view of both the courts below on this point. 


With regard to the making of the demands, this is really a ques- 
tion of fact in the present case. It is not alleged that the de- 
mands were made in any improper form, or that the words used 
were not sufficient. The only question which has been urged here 
is whether or not the plaintiff made tħe demand immediately 
after hearing of the sale. This isa pure question of fact and is 
concluded by the finding of the courts below. 


The last question which has been argued in the present appeal 
is the question of price. It appears that the property was frst 
sold in September, 1908.- At that time registration-had to be ob- 
tained compulsorily and the court below found that the vendee 
did not obtain actual possession until a period which rendered ` 
the present suit not barred by limitation. But it appears that after 
the last vendee had ‘obtained possession and cut down a peepul 
tree, the property was resold to the present appellant at about four 
times the original price. The court of first instance threw some 
doubt upon the dona fides of this sale but the lower appellate court 
considered this question immaterial and dealt with the case upon 
the assumption that the sale was oma fide. In our opinion, the 
second sale must be taken to have been made subject to the right 
of pre-emption and the plaintiff was only bound to pre-empt the 
first sale, making, of coume, the subsequent vendee a party to the 
suit so as to bind him by the proceedings. This was the view 
taken by a Bench of this Court in Kamta Prasad v. Mohan 
Bhagat (2, 


The result is that the appeal fails'on all points and is dismissed 
with costs. 


Appeal dismissed. 
(1) [1908] I. L. B.. 88 AIL, 45. 
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: BHULLAN AND ANOTIIER ; CRIMINAL. 


versus — 1918. 


KING-EMPEROR.* Aprl, 18. 
Code of Orinanal Procedwoe (Act V df 1898), section 4, d. (b)—Compant—Pontion 
against a Tehaildar addressed to the Oolleotor—Dishict Magistratc treated it as com- 
plamt(—Enqun y msiel uted— Pet toner took part ın enquiry—tInientron of the pelitioners 
—Thetr subsequent aciion. 
The petitioners addressed a petition to tho Collestor of Muttra alleging that 
a Tehsildar had been guilty of certain acts, some of which it appeared 
amounted to offences under the Indian Penal Code. They zurther asked for 
issue of orders to the Tehsildar to refrain from doing thoso'aets, The 
District Magistrate of Muttra who received that petition treated it as a 
complaint and ordered an enquiry. The petitioners didnot at all protest 
against the course taken by him and produced evidence in support of their 
petition. It was, however, dismissed and they applied În revision to the 
Sessions Judge, referring to their petition as Complainant's complaint and 
prayed for a further magiotenal engury into the maticr of their complaint. 
The revision was also rejected. The District Magistrate took action under s60- 
tion 476, Oriminal Procedure Code and proceeded to make a complaint against 
the petitioners for offences under seotions 182 and 211. Penal Code. In defence 
it was pleaded that the petition on which enquiry progeeded was not a com- 
plaint under section 4 (6), Criminal Procedure Code. Held that although the 
petition was addressed to the Collector and the. petitioners did not appear to 
make a complaint or to invoke the ererelse by the Magistrate of his powers 
as such, the subsequent actiog of the petitioners showed that whatever may 
have been the heading and the language of the petition they all along 
intended it to be a complaint and desired the Magistrate to take action under 
the Code of Criminal Procedure. 
CRIMINAL REFERENCE made by H. W. Lyle, Esq., Sessions 
Judge of Agra, 
The material facts will appear from the judgment. 
S. A. Harder, for the applicants, 
` W. Wallach (Government Advocate), for the Crom 
The following judgment was delivered by 
TUDBALL, J.—The facts of the case in which this ,reference by 
the Sessions Judge of Agra has been made, are as follows — On the 
23rg of September, 1912, the District Magistrate and Collector of 
Muttra received a petition from the two applicants, Bhullan and 
Maula Baksh. It was addressed “ to the Collector of the district.” It 


* Or. Ref. No. 445 of 1918. 


TUDBALL, J. 


Banerji, J. 


CRIMINAL. 
1913.° 
BHULLAK 
Kme- 
EMPEROR, 


Tudball, g. 
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alleged that the Tehsildar of Sadabad had been guilty of certain 
acts, some of which, beyond all doubt, amounted to offences under 
the Indian Penal Code and some of which were by no means 
offences. The petitioners asked for issue of orders to the Tehsit- 
dar to refrain from doing these acts in future and for issue of 
orders to him to pay to them a certain sum of money which they 
claimed as their dues, and in the event of his not paying, they 
asked for sanction to bring a civil suit. Looking at the petition 
as a whole, it would not appear from a mere perusal that they in- 
tended it to be a complaint within the definition in clause (4) of 
section 4 of the Code of Criminal Procedure. The officer to whom 
the petition was presented was no doubt both a Collector and a 
District Magistrate. If the petition had begn given to him in his 
capacity as Magistrate and with a view to his taking action, under 
the Code of Criminal Procedure, it would be immaterial, in my 
opinion, whether the words “bahusur yanab Collector saheb bahadur” 
did or did not appear at the head of the petition. The only diffi- 
culty which F have in the present case is in arriving ata clear 
finding as to whether the petitioners intended to move the District 
Magistrate to take action under the Code of Criminal Procedure 
or whether they merely intended to petition him as Collector and 


~ executive head of the district, with a view to his taking action de- 


partmentally. Whatever the intention of the petitioners might 
have been, the District Magistrate treated the petition as a com- 
plaint He sent it to the Sub-Divisional Officer, a Magistrate 
of the first class, for enquiry. That Magistrate fixed a date 
and issued a notice to the petitioners through the police to appear 
on that date and to produce their evidence. The petitioners 
appeared and produced evidence and the Magistrate made his 
enquiry. The petitioners did not protest at all in the slightest to 
the course taken by the Disfrict Magistrate or to the enquiry being 
made by the Magistrate of the first class. On the report of the 
Sub- Divisional Officer the District Magistrate as such passed an 
order ûnder section 203 dismissing the complaint. This order 
was passed on the 23rd of November, 1912. On the ith of, De- - 
cember, 1912, the petitioners made an application, in revision to 
the Sessions Judge, against the order of the 23rd November, 
IgI2, dismissing as they stated it, “the complainant's complaint,” and 
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in their petition to the Sessions Judge, they urged that they had 
not been given reasonable opportunity by the Magistrate of sub- 
stantiating their allegations and they clearly asked for a further 
magisterial enquiry into the matter of their complaint. Apparent- 
ly, though it is not on the record, this application for revision was 
rejected. The District Magistrate took action under section 476 
and proceeded to make a‘complaint against the two petitioners for 
offences under sections 182 and 211 of the Indian Penal Code. 
The learned Sessions Judge has referred the matter to this Court 
recommending that the order directing prosecution of the applicants 
under section 211 be set aside but further directing that the order 
for prosecution under section 182 he allowed to stand, because in 
his opinion no “ complaint ” (within the true meaning) had been 
filed, that the matter was one with which the Collector could deal 
only in ‘the capacity of a Collector and in that capacity it was not 
open to him to make a complaint under section 211, because he 
was not a court and, therefore, no offence under sectiqn 211 could 
have been committed. The reference, as it stands, is one which I 
“could not possibly accept. The District Magistrate has clearly, 
throughout the matter, purported to act as a District Magistrate 
and in the exercise of his powers as such. If no complaint was 
made to him and if the petitioners merely-wished to and attempt- 
ed'to invoke the exercise of his powers as a Collector, then the 
whole of the action takén under the Code of Criminal Procedure 
was wrong and [should have to set aside the order r» sofo as it 
stands. If, on the other hand, the officér can be deemed to have 
acted as a Collector and to have made his complaint as Collector 
or a Revenue Court, then this.Court has no jurisdiction whatso- 
ever to interfere and tu say that the Collector shal? not make a 
complaint of an offence under section 182 or 211 of the Indian 
Penal Code. Because the Collector happens to complain of offences 
under two sections it does not follow thatethe Magistrate would 
convict the petitioners under both the sections. Be that as it may, 
though on perusal of the petition it seemed to me at first that 
the petitioners did not desire to make any “complaint” or to 
invoke the exercise by the Magistrate of his powers as such, their 
subsequent action in the matter throws a very different complexion 


onit, They saw action being taken by the Magistrate as a’ 


~ 
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Magistrate. They produced witnesses and tendered evidence. Some 
of the facts alleged by them, if true, constituted criminal offences. 
They made no protest whatsoever at the course taken by the 
Magistrate. They even went further. They went to the Segsiohs’ 
Judge and asked for a further magisterial enquiry. In these 
events it is impossible to do otherwise than to conclude that, what- 
ever may have been the heading and the language of the peti- 
tion, they all along intended it to be a complaint and desired the 
Magistrate to take action under the Code of Criminal Proce- 
dure. In this view it is impossible for me to accept the reference, 
Nothing has been said on the-merits nor do I think that at this 
stage of the case it is right to discuss that branch of the subject. 
It will be open to the Magistrate before whom the complaint has 
been filed to decide what offence has been committed and his 
discretion in the matter is unfettered. I, therefore , do not accept 


the reference. Let the record be returned. 
Record returned 


e 
+ 


VOL .X1.] HIGH COURT. 588 


r 


s TODAR MAL AND OTHERS ovn. 


versus 1918, 
PHOLA KUAR.* dpris so. 


Limitation Aot (LX of 1908), Soh. 1, article 188—Applieation for transfor of decree undor BANERI, ie 
section 823, Oode of Ornl Procedm o (XIV of 188%)—Step in aid of emeoutton. , 


An application made to the court passing a deeree to transfer it for exe- 
cution to another court isa steppin ald of execution within the meaning 
of artiele 182, Schedule I, Limitation Act. Ohandranath Gossami Y. Gurroo 
Prosttnno Ghose, 1. L R., 22 CaL., 875 approved of. 

EXECUTION First APPEAL from a decree of Babu Gokul Pra- 


sad, Subordinate Judge of Shahjahanpur. 


Application for execution of a decree, The judgment-debtors 
objected that it was time-barred. 
The lower court dismissed the objection. 


The material facts appear from the judgment. 


Judgment-debtors appealed. 

Gobind Prasad, for the appellant. 

Sital Prasad Ghosh and Benade Behari, for the respondents, 

The judgment of the Court was delivered by 

BANERJI, J.—This appea] arises out of an application for the Banah, J. 
execution ofa decree, and the question to be determined is whe- 
ther the application is time-barred. A preliminary decree for sale 
was passed on the 1st of September, 1897 and it was made absolute 
on the 17th of November, 1900. The last application for execu- 
tion, admittedly within time, was made on the 11th of May, 1906, 
On the 5th of September, 1908, the decree-holdet applied to the 
court at Bareilly, which had passed the decree, to transfer. it for 
execution to the court at Shahjahanpur. This application was 
made under section 223 of the Code of Civil Procedure, 1882, The, . 
certificate asked for was granted, and thereupon an: application 
for execution was made in the court at Shahjahanpur on the 8th 
of Fêbruary, 1910. It is this application which the appellants 
contend is time-barred. The court below has held against the 
appellants, and in our judgment its decision is right. The present 
~ * E. F. A. No. 48 of 1913, 

67 R 
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OrvIL. application for execution would be within time if the application 
1918. ° of5th September, 1908, was one to take a step in aid of execution, 
Tovar Ma, Within the meaning of article 182, Schedule 1 of the Limitation Act. 
`a No application for execution could be made in a district outside the 
Kuan. jurisdiction of the court which passed the decree unless that court 
Banari, Je made an order transferring the decree fof execution. An applica- 
i tion for transfer of the decree is, therefore, an essential and neces- 
sary, step preliminary to the making ofan application for execution 
in a court which is not the court which passed the decree. Such 
an application is clearly an application to take a step in aid of exé- 
cution. This was so held by.the Calcutta High Court in Chandra-, 
nath Gossamiv. Gurroo Prosunno Ghose (1), and we agree with that 

ruling. We dismiss the appeal with costs. 





Appeal dismissed, 
(1) [1894] I. L B., 23 Cal, 875. 
Givi. BANKE LAL AND ANOTHER \ 
1918, ` i versus 
April, $5. ` SHANTI PRASAD*‘AND OTHERS.* 
Bauren, J, Partition Aot (IV of 1898), seotions 1, 8 and 3—Parntion of morigages rights in a` 
Ryvas, J. rovenus-paying makal— Applicaton for sale of the property—Apphcants owners of 


loss than a motely—Land Revenue Aci (11k of 1901, U. P,), application of. 


In a suit for partition in whieh a preliminary deeree had been passed anda 
commissioner and resetver had been appqjnted to prepare a final decree, one 
of the properties ordered to be partitioned was mortgagee’s rights in half 
of a village. One ofthe defendants and his minor brother, the extent of 
whose share was one-fourth, applied to the eourt praying that the mort- 
gagee’s rights be sold by auction to the highest bidder among the parties, 
hald that the applicants not being individually or collectively entitled to a` 
moiety or upwards of the property and appHeation not being made under 
section 2 or 8 ef the Partition Act, the court was ‘not competent to take 
action under sestion 2 of the Partition Aet and order the sale of the mort- ` 
gagee’s right to the highest bidder among the eo-sharers. 


+ Held ferther: that whgn the property required to be partitioned is only 

the mortgagee’s rights in a revenue-paying mahal, the Land Revenue Act 

‘ (II ef 190T) has no application, the partition contemplated by that Aet being 
the partition of samindari! rights 


“ 


FIRST APPEAL from a decree of Babu Pirthyi Nath, Sub8rdi- 
nate Judge of Bareilly, 


Suit for partition. 


N 


# F. A, No, 842 of 1912, ~ 
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The lower court decreed the suit. P 

Defendants appealed. - 
°”  Haribans Sahai, for the appellants. 

M. L. Agarwala, for the respondents. 

The judgment of the Court was delivered by 

BANERJI, J.—Banwari Lal, Parsotam Dass and Ramrich Pal 
brought a suit for partition of their shares in certain joint property. 
` A preliminary decree was passed in that suit, and for the purpose of 
preparing a final decree the court appointed a commissioner and 
receiver. Among the properties ordered to be partitioned are 
mortgagee rights in }4 of the village Sundhawra, On the 15th of 
May, 1912, Shanti Prasad, who was one of the defendants, and the 
extent of whose share as also the share of his minor brother, Ram 
Kunwar, is }, applied to the court, apparently under Act IV of 1893, 
praying that the mortgagee rights be sold by auction to the highest 
bidder among the parties. This application wags opposed by 
Banke Lal and Ratan Lal. Or reference by the court to the receiv- 
er and on obtaining a report from the receiver, the court made an 
order directing the`sale of the mortgagee rights to the highest 
bidder among the ca-sharers. The present appeal has been pre- 
ferred against this order, and it is contended that the Partition 
Act (No. IV of 1893) does ‘net apply to a case like this, inasmuch 
as the property in question is property paying revenue to Govern- 
ment. Clause (4) of section 1 of the Act is referred to in support 
of this contention. That clause provides that nothing contained 
in the Act shall be deemed to affect any local law providing for 
the partition of immoveable property paying revenue to Govern- 


ment. Partition of immoveable property paying revenue to Govern- 
ment in these provinces is to be effected under the provisions of 


the Land Revenue Act No. III of 1901. „Under that Act, sepa- 
rate mahals cannot be formed of mortgagee rights as between the 
holders of a mortgage. The partition contemplated by that Act is 
a partition of zamindari rights, and if partition is sought of za- 
mindari rights in respect of property which is under a morfgage, 
as against other co-sharers of the zamindari rights, the applica- 
tion for partition should, as required by section 107 of the Act, 
be made by the mortgagor and the mortgagee jointly. In our 
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opinion that Act has no application to a case like this Under 
Act IV of 1893, at the request of shareholders interested indivi- 
dually or collectively to the extent of one moiety or upwards, the 
court may direct a sale of the property ordered to be partitioned 
and distribution, of the proceeds, and where such an order is made, 
any of the parties other than.the applicant may apply for leave to 
buy at a valuation the share or shares of the party or parties ask- 
ing for sale. In the present case Shanti Prasad and his brother 
who applied for sale of the mortgagee rights were shareholders 
only of one-fourths and not of a moiety. Therefore they alone 
could not ask the court to sell the mortgagee rights. Other share- 
holders may have expressed their consent to the sale of the mort- 
gagee rights, But they made no request te the court in that be- 
half. Therefore, it seems to us, that the court was not competent 
to take action under section 2 of the Aci. If action had been 
taken under that section, and the court had decided that the pro- 
perty ought to be sold, the shareholders other fhan the applicant 
could, under section 3, have applied for a valuation and the court 
in that case should have ordered a valuation to be made. Neither 
of these proceedings appears to have been taken. There being no 
application either under section 2 or under section 3, the court 
was not competent to make the order passed by it. We must, 
therefore, set aside its order of 16th May, 1912. It will be open to 
the parties or such of them as may’ choose to do 30, to ask the 
court to take action under section 2, and in that case it will be 
open to other shareholders to apply under section 3, and if such 
applications be made, it will be the duty ofthe court to proceed 
under the provisions of sections 2 and 3. The order complained of 
is an illegal order. We accordingly allow the appeal, and set ° 
aside that order. Under thę circumstances we direct the parties 


to pay their own costs in both courts. Á ; 
. . Appeal allowed. 
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HAJI BEGAM AND ANOTHER 
versus | 
JAWAHIR SINGH AND OTHERS.® 

Coda of Olml Procedure (Aœ V of 1908) Order 7, Ruls 18—Doouments not produced wih 
the plarni— Admission in evidence at a later stage—Presumpiion as to ths leave gram- 

od —Praotico —Ad»ission by Arst Comi in enidence—Powor of applate Court. 
In a suit brought on foot of certain mortgage deeds the plaintiff only filed 
` the copies of these deeds slong with the plaint on the allegation that the 
originals had been mislald. On the day the defendants filed their written 
statement the original Smortgage deeds were also filed by the plaintiff. 
The sourt of first instance passed orders that they should be shown to the 
defendants and admitted them in evidence ; the lower appellate court how- 
ever rejected them. Hold that tho act of the eourt in reeelving the do- 
cuments and in calling attention of the other side to them and in the end ad- 
mitting them in evidence may fairly be considered leave granfed to the dosu- 
ments being placed on the record within the meaning of the provisions of 
Order 7, Rule 18 of the Code of Otvil Procedure. = 
When a court of first instance admits in evidence certain documents whieh 
ought to have been filed with the plaint but were not so filed, and the defend- 
ant is not surprised by their being filed late, the lower appellate eourt 

should not reverse the order of admission. 

SECOND APPEAL from a decree of A. Subonadiere, Esq. Dis- 
trict Judge of Aligarh, confirming a decree of Babu Kunwar Sen, 


Additional Subordinate Judge. 
Suit for recovery of mortgage money. 
- The courts below dismissed the claim. 
Plaintiffs appealed. ° 
B. E. O Conor and Muhammad Ishaq, for the appellants. 
Sunder Lal and Gulsari Lal, for the respondents. 
The judgment of the Court was delivered By 


Knox, J.—The plaintiffs brought a claim in the cout of the 
Suboglinate Judge of Aligarh, praying that certain money due to 
them might be awarded and that if the decree were not satisfied 
within the period fixed by the court, then certain property should 
be brought to sale and the-decree satisfied from the proceeds, 

. * 8. A. No. 979 of 1912, 


? 


QrviL. 
_—o 
1918. 
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The claim of tle plaintiffs is based upon certain mortgage 
deeds. When they filed their plaint they did not attach to it the 


Hast He Brasu original mortgage deeds, they gave copies and as a reason- for 


J es 
BINGE. 


Kroa,* J. 


giving copies they say in the 4th paragraph of their plaint, “ the 
copies of the documents sued on are filed because the original 
documents sued on were mot given to the plaintiffs at the time of 
partition as they got mixed up wath Sther papers reiting to the 


Bhikanpur estate.” 
The original mortgage deeds were tendered to the court on the 


28th March, 1911, the same day on which the defendants filed their . 
written statement. That the defendants had notice of these docu- 
ments is abundantly evident from the written statement, for they 
set out in that that the plaintiffs are not competent to sue on the 
basis of the copies of these documents. 

Issues were ‘struck on the 11th of May and in one of these 
issues we find the following, że. “How does the fact that the plain- 
tiffs originally filed copies of the bonds along with the plairit affect 
the claim ?” : 

The court of first instance, in dealing with the issue, says that 
“the plaintiffs filed copies of the bonds in suit with the plaint and 
alleged that the original deeds have been mislaid. There is no 
evidence to prove that the original bonds were actually mislaid. 
The plaintiffs filed the original bonds,.on the 28th March, 1911, on 
the day the defendants Nos, 1 to 3 had to appear in court to file 


” their written statement.” 


We call attention to this because we wish to make it perfectly 
clear that there has been no attempt on the part of the plaintiffs 
to surprise the defendants. 

The lower appellate court found on the issues in favour of the 
plaintiffs, but it went on to consider the question whether the 
, failure to produce the deeds when the suit was instituted was 
` fatal to the claim of the plaintiffs, After discussing the provisions 
of Order 7, Rule 18, it arrived at the conclusion that the mortgage- 
deeds were not to be received in evidence—it held that they gust 
be rejected—with the result that there would be no admissible evi- 
dence of the mortgages and the suit must fail. 

The lower appellate court accordingly dismissed the sen 
and confirmed the decree of the court of first instance.” 


VOL. XI.] HIGH COURT. 680 


The plaintiffs come before us in appeal from that decree and 
contend that the lower appellate court. was wrong in rejecting the 
deeds and dismissing the suit upon that ground. The court of. 
first instance having admitted the bonds in suit the lower appel- 
late court could not reverse that order of admission. 


We so far agree with the lower appellate court as to insist upon 
courts following the procedure laid down in the Code of Civil 
Procedure more carefully than they often do with regard to the 
admission and proof of documents tendered before them in evi- 
dence.. A defendant in a case has as much right to a copy ofa 
document sued on as he has to the copy of the plaint—both docu- 
ments are equally important to him and it is the bounden duty of 
the court to see that the defendant does get copies of the docu- 
ments which form the basis of a suit. For this reason it is necessary 
‘that thosè documents should be filed with the plaint and not 
admitted afterwards, unless strong and satisfactory reasons are 
given to a court for their non-production at the time when the 
suit was instituted. ` 

We do not propose to go into the question why the original 
documents were not filed with the plaint in the present case. The 
plaintiffs were at considerable pains to let the defendants know 
the nature and scope of the dociments and they tendered the 
originals inample time for the defendants to examine and consi- 
der them. The defendants have in no way been surprised by 
their being filed late. 

It appears that the court of first instance, as soon as the docu- 
ments were filed, did pass orders that they should be shown to 
the defendants. Itis true that there is no written order of the 
court as there ought to be, but the act of the court in'receiving the 
documents and in calling the attention of the other side to them 
andin the end admitting them in evidence, may fairly be consi- 
dered leave granted to the documents being placed on the record. 

We are, therefore, unable to follow the lower appellate court in 
the viey it took. Í 

We understand there are still matters which call for decision, 

We allow the appeal and remand the cage to the lower appel- 
late court with instructions to place the appeal on the file of pending 


. M ə 
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April, 30. 


Knox, J. 
Rar, J. 
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appeals and to dispose of it according to law. Our attention has 
just now been called by the learned Vakil who appears for the 
respondents to the fact that the plaintiffs here have valued their 
appeal at Rs. 1,500. The lower appellate court will take this matter 
into consideration. 
The costs will follow the result of the appeal. 
Appeal decreed—Cause remanded, 





BILU RAM KETI 
R UETSUS 
CHHAJJU MAL AND OTHERS.* 
Cinl Procedure Oode (Act V of 1908), Sch. I, Or. V—Sorcice of Summons—Duty of 
serving ofosr—Opmon of serving oflcer—Afidamt ip contan what stops he took. 

Where summons was not served personally ona defendant and the peon 
who was charged with the service of it, on his return, gave it as his opinion, 
based merely on inference, that the defendant was evading service or was 
away at some other place and the affidavit filed by him did not show what 
action he took in the way of serving the summons, kald that the servieo 

was not sufficient. 


The servico of a summons or a notice upon & person is a very important 
step and the action of the person charged with the service should be set out 
in full and be supported by his affidavit and until this is done the summons 
cannot be considered to have been aufficlently served. 


First APPEAL from an order of Babu Shekhar Nath Banerji, 
Subordinate Judge of Agra. z 

The appellant applied for setting áside an er parte decree on 
the ground of non-service of summons. The lower court disallowed 
the application. 

The facts of the case are fully set out in the judginent. 


` The applicđnts appealed. 
Benode Behari, for the appellant, 
G. L. Agarwala, foy the respondents, 
The judgment of the Court was delivered by 


Knox, J.—Musammat Ram Keti, who was arrayed as a defend- 
ant in a suit brought by Shib Charan Das and against whem an 
ex parte decree had been passed, has filed an application to set aside 
the decree on the ground that rio summons was ever served upon 
her and that she had no notice of the date fixed for mg hearing of 

+ F. A. F. O. No. 173 of 1912. 
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the tase. The learned Subordinate Judge, before whom this appli- 


cation came, refused to grant it. He held that there was no satis- 
factory evidence on the record to show that Musammat Ram Keti 
had no knowledge of the suit. Her husband, her son, and her 
father-in-law were defendants along with her and all of them contest- 
ed the suit. The learned Subordinate Judge said that from the record 
it appears that the applicant had notice of the summons and that 
it was held by his predecessor that she wanted to evade notice. It 
appears that the record does not bear out what is here set out. 
Summonses were issued to Musammat Ram Keti and to others. 
The peon, who was charged with the service of the summons, on his 
return, gave it as his opinion that Musammat Ram Keti was either 
evading service or was away at Delhi The affidavit which he 
filed in court, doés not show what action he took in the way of 
serving the summons, It stops short at this inference, On the 
‘reverse the summons shows that it was considered served on 
Angan Lal. But there is nothing whatever said regarding service 
on Musammat Ram Keti. The service ofa summons or of 4 notice 
upon a person, is a very important step and the law very properly 
‘requires that the action of the peon, charged with the service, should 
be set out in full and be supported by his affidavit. Until this has 
been done the summons cannot be considered to have been suffi- 
ciently served. In the present case, had the serving officer gone on 
to say, “I handed the summons to so-and-so, a male member of the 
family residing with the lady,” or set out some other act indicating 
service, it would be different. But as the record stands, we cannot 
hold that the service upon Musammat Ram Keti was sufficient and 
that she had proper notice of the date on which she was required to 
appear in court. We, therefore, set aside the order, allow ‘this 
appeal and direct that the case shall go, back- to- the Subordinate 
Judge with instructions to place it upon his file of pending cases and 
dispose of it according to. law. Costs will fohow the event. 


A, ppeal decreed—caust frome 
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Orvin. INAYAT HUSAIN AND ANOTHER 
Wie « UVETSHS 
April, #4. MUHAMMAD ASKARI AND OTHERS.* - 
Bawnzegi, J. 


Rrvrs, J Jurisdiction—Oial and Revenue Oourte—Mut on a lease—Rokefs claimed could be granted 
~ omiy by a Gol Oowr!—Landlord and tenani, their relations hanang come to an end— 
Jurisdiction depends on frame of the sult —Juwisdicton‘of Oinl Court, when ousted. 

The plaintiffs advanced Rs. 8,000 to the defendants and obtained a lease 
-from them for four years. It provided, tater alia, that on the termination of 
the lease if arrears of rent remained due from tenants, the defendants would 
pay the amount of those arrears to the plaintiffs and-that if they were dis- 
possessed during the terms of the lease they would recover the amount advan- 
ced by them from the property leased, together with damages at 25 per cent. 
The plaintiffs said that they had been dispossessed after two years. They 
claimed the alternative reliefs for (1) the amount of the arrears of rent due 
from tenants for the terms of the lease or (2) the amount originally advanced 
by them together with damages at thb rate stipulated for and further prayed 
for sale of the property leased by enforcement of the charge. Hold: that 
none of the reliefs claimed could have been granted by any court other than 
the Civil Court. Held further that the jurisdiction of a court depended upon 
the frame of the suit» and not upon the reliefs which -the plaintiff might 
ultimately be entitled to obtain from the court ; and the jurisdiction of a 
Otvil Court was only ousted if the relief, which a plaintiff asked, could be 
granted to him by a court of revenue in a suit which could be brought 

under the provisions of the Tenancy Act. 


FIRST APPEAL from a decree of Khwaja Abdul Ali, Subordinate 
Judge of Saharanpur. 


Suit for recovery of money. 
The court of first instance dismissed the claim. 
Plaintiff appealed. 


as The facts of the case fully appear from the judgment of the 
Cour. ` 


B. E. O'Conor and Mukummad Ishak for the appellants, 


Ghulam Mujtaba and Satish Chandra Banerji for the respon- 
dents. ° 


+ F, A, No, 155 of 1911, 


VOL. x.) High ootkt. b48 


The judgment of the Court was delivered by 

BANERJI, J.—In our judgment this case must go back to the 
court below for trial on the merits. The plaintiffs obtained a 
lease from the first three defendants on the 29th of April, 1903, for 
a term of 4 years ending on the 31st of March, 1907. They 
advanced to the defendants a sum of Rs. 3,000. The lease provided 
that the tent payable under it to the lessors was Rs. 750 per 
annum, It further provided in clause (6) that on the termination 
of the term of the lease if arrears of rent remained due from 
tenants, the lessors would pay the amount of those arrears to 
the lessees. Clause (7) provided that if during the term of the 
lease the lessees were dispossessed, they would be entitled to 
recover the Rs, 3,000, advanced by them from the property leased 
and other property of the lessors, together with damages at the rate 
of 25 per cent. per annum and court costs, The plaintiffs alleged 
that after two years of the term of the lease had expired, they were 
forcibly dispossessed by the defendants-lessors, They further 
alleged that Rs. 4,935-6-114 were due from the tenants. for arrears 
of rent for the term of the lease. After giving deduction for cer- 
tain amounts, they claimed Rs, 6,647-11-3 on this account. They 
further claimed, under the provisions of clause (7) of the lease, the 
sum of Rs 3,000, advanced by them and Rs, 2,250 damages at 
the rate of 25 per cent. per annum and a further sum of Rs, 1,219- 
13-8 on account of revenue paid for the years 1312 Fasli to Kharif 
1314 Fasli, making altogether a sum of Rs, 6,469-13-8. As to this 
amount, they prayed that this should be realized by sale of the 
property comprised in the lease. The prayers for the two amounts 
mentioned above were alternative prayers and the plaintiffs claim- 
ed that they might be awarded either the one sum or the other. 
The court below seemed to be of opinion that the suit was not 
cognizable by a Civil Court. But having discovered that the suit 
had been instituted after the expiry of the ‘term of the lease and 
that the relation of landlord and tenant between the partigs had 
come to an end, it held that the suit was cognizable by the Civil 
Court? But it was of opinion that the plaintiffs had no cause of 
action, and that they were not entitled to any of the reliefs claimed. 
On these grounds the suit has been dismissed. In our opinion, 
the decree of the court below cannot be supported. None of the 
reliefs claimed could be claimed in any court other than the Civil 
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Court. The arrears of rent claimed by the plaintiffs could only 
be claimed on the determination of the lease in accordance with 
the terms thereof, and a suit for -such arrears could not.. be 
brought. in the court of revenue against the lessors, As regards. 
the other branch of the claim, the prayer was to get back the 
amount advanced and damages in accordance with the terms of the 
lease. If the plaintiffs were dispossessed as they alleged, and if they 
enjoyed the usufruct for a period of two years only out of the term 
of the lease, there would still be due to them a balance out of the 
Rs, 3,000 which they paid in advance. ` This balance they seek to 
recover by sale of the leased property. They allege that under 
the terms of the lease they have a charge on the leased property for 
any portion of the Rs. 3,000 which might bè due to them and they 
seek to enforce that charge. A suit to enforce a charge could not, 
even during the currency of the lease, be brought in a revenue 
court. As we have already said, the term.of the lease has expired 
and the parties do not stand now in the relation of landlord and 
tenant. Therefore even if the transaction be regarded as one 
purely. of a lease and not of a usufructuary mortgage, the suit, 
as, brought, can only be entertained by the Civil Court. The juris- 
diction of a court depends upon the frame of the suit and not upon 
the relief which the plaintiff might ultimately be entitled to ob- 
tain from the court, It is true that ifthe plaintiffs were dispossess- 
ed during the term of their lease, they might have brought a suit | 
in the revenue court to recover possession and compensation. 

But they were not bound to sue to recover possession and 
after the expiry of the term of the lease they were competent to 
institute asuit in the Civil Court to recover the balance of the money 
which they alleged was due to them under the covenant contained 
in the lease, The jurisdiction ofa Civil Court is only ousted if the. 
relief, which the plaintiff seeks, could be granted to the plaintiff by 


. 2 court of revenue in a suit which could be brought under the provi- 


sions ofthe Tenancy Act. But as we have shown above, the relief 
sought by the plaintiffs could not have -been sought in a court of 
revenue and could not have been granted by that court unde? the 
provisions of the Tenancy Act. On-the allegation contained in 
the plaint the plaintiffs had clearly a cause of action, and the court 
below was in error in holding that they had none. We express no’ 
opinion on the other questions raised in the case, and we do not 
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decide whether the plaintiffs have or have not a charge;on the 
property comprised in the lease for the amount claimed by them.. 
We allow the appeal, set aside the decree of the court below, and 
remand the case to that court under Order 41, Rule 23 of the Code 
of Civil Procedure with directions to readmit it under its original 
number in the register and dispose of it according to law. Costs 
here and hitherto will be costs in the cause. 


Appeal decreed—cause remanded 


MAULA BAKHSH 
mee UVETSHS - 


TEJA MAL AND ANOTHER.” 


Provrnesal Insolvency Act (LLI of 1907),. section (0)—Frawdulen! Reterenco— Freedom 
of choice and froe wll, : 

On an application made by G, he was declared an in«olvént. }One of the 
creditors, T, stated that another, creditor, M, had been given” preference 
fraudulently and the lower court ordered the amount paid to M to bo made 
over to the receiver. It appeared that G used to supply certain provisions 
toa oertain mess and was paid for them. On the complaint of certain 
creditors of hin, espeotally M, it was arranged thay the mess president should 
make payments directly to M out of the money due to G. Certain payments 


were thus made by the mesa president to M about a month prior to the 


proceedings and it was contended that it amounted to a fraudelent preference. 


Hold, that the word preference implied freedom of choloe and a free will” 


and, in the present case. the power of payment had been taker out of the 

hands of the debtor and he had no cholee in the matter and there was no 

fraudulent preference within the meaning of section 4 (o) of the Aot. 

First APPEAL from an order of Moulvi Mubarak Hussain, 
second Additional Judge of Meerut. The facts of the case are 
these :— : 7 


One Gammu Swami applied to be declared an insolvent on 


the 30th April, 1912 and was adjudged an insolvent on the Ist. 


July, 1912 The petitioner-insolvent was a mess-contractorin the 


13th Hussars and Maula Bakhsh, the appellant, was a dairy-keeper. ` 


Gammu Swami used to order -Maula Bakhsh to ‘supply provisions 

for the regimental mess. Some of the bills of the latter having 

remained unpaid by the former, Maula Bakhsh complained to the 
: j +F. A. F. O. No. 179 of 1912. 
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mess authorities and it was arranged, with Gammu’s consent, 
that the amount due to Maula Bakhsh from Gammu should be 
paid by the mess direct to Maula Bakhsh out of the money due to 
Gammu from the. mess. In accordance with -that arrahgement, 
the mess paid’ Rs. 1,523 and odd to Maula Bakhsh out-of the 
money due to Gammu a* month prior to the institution of 
the insolvency proceedings. On the application made by -some 
of the insolvent’s crediters, the court held that the said payment 
by the mess authorities to Maula Bakhsh was null and void by 
reason of section 37 ofthe Provincial Insolvency Act (Act III of 
1907) and authorized the receiver to realize that amount from 
Maula Bakhsh. The latter applied for a review of that order and 
the court came tothe same conclusion. ° 


Maula Bux appealed. 
+ Nihal Chand (for Mohammad Sulaiman) for the appellant. 


The payment made by the mess authorities was not a payment 
by the‘ingolvent within the meaning of section 37 of the Insol- 
vency Act. The lower court was wrong in construing the under- 
standing by -the mess authorities to pay the appellant’s bills, as 
a private arrangement between the insolvent and his creditor. 
It was a valid contract. And the payments having been made 
in usual course by the mess authorities (and not by the insolvent 
himself), in good faith and without ahy knowledge of the impend- 
ing insolvency proceedings or any intention to defraud the other 
creditors, wete in no way null and void. ‘The following cases were 
cited ` a 

Shurp v. Jackson, 1899, Appeal cases, 419. 
Joakim v. Secretary of State, [1881] L L.R., 8 AIL, 580, 

Tej Bakadur Sapru for the ‘respondent. 

The arrangement, arrived at between the mess on the one hand ` 
and Gammu and Maula Bakhsh on the other; was only a private 
arrangement between the partiesconcerned. It never amounted to a ° 
guarantee on the part ofthe mess that it would be responsible to 
Maula Bakhsh for the price of all things ordered by Gammu,from ` 
Maula Bakhsh. The mess ought not to have paid that sum to the ' 
latter directly. The payments in question were admittedly made on : 
the insolvent’s behalf within three months prior to the institution of 
the insolvency proceedings and as such came within the purview of 


= 
e -= 
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section 37: To all intents and purposes, they were- made -by. the. 


insolvent, through the mess; to one of his creditors witha view to 
give him undue preference over the other creditors. The cases 
referred to were 


Millor ¥ Shoo Prasad, [1887] L L. B., 6 AlL, 84(P. 0.). 
Phal Ohand v. Miler, [1885] 1. LB, 7 All., 8 0. 


Nihal Chand in reply. 


The question of preference does not arise in the case as 
Gammlb Swami had no choice‘in the matter’ of payment to Maula 
Bakhsh. 


The following judgment was delivered by 


Knox, J.—This is an appeal ‘from an order passed by the second 
Additional Judge of Meerut, dated the roth of November, 1912, 
confirming his order of the 19th August, 1912, made under Act III 
of 1907. The relevant facts of the case are as follows. One 
Gammu Swami applied to the Additional Judge*on the 30th 
April, 1912, to be declared. an ‘insolvent and his application was 
granted on the ist of July, 1912. One of the creditors named 
Teja Mal stated that the insolvent had given fraudulent preference 
to one of the other creditors by name Maula Bakhsh who had been 
paid a sum of Rs, 1,523-11-9 within three months ofthe institution 
of the insolvency proceedings. Maula Bakhsh denied the charge. 
But. the learned Judge agreed with Teja Mal and made an order 
that the money paid to Maula Bakhsh should be made over to the 
Official Receiver. Maula Bakhsh has come up in appeal to this Court 
and challenges that order. It appears from the evidence on the 
record that at first Gammu Swami was paid by the mess for the 
provisions supplied by him. But subsequently on the complaint 
of some of the creditors of Gammu and specially on the complaint 
of Maula Bakhsh, the mess president decided to pay Maula Bakhsh 


directly out of the money due toGammu Swami. It wps in accord- 


ance with that arrangement that the sum in question was paid to 
Maula Bakhsh about a month prior to the institution of the insolvency 
proceedings, Maula Bakhsh contends that no question of preference 

arises in the case inasmuch as Gammu Swami had no choice in 
the matter of payment. We think Kis contention is correct and 
. specially so as the contract between Gammu Swami and`the megs 


OMIL. 


1912, 


February, 11. 
Maroh, tv 
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had been modified at the instance of Maula Bakhsh for more than a 
year prior to the institution of the insolvency . proceedings and in, 
obedience to that modification, payment had been made to Maula 
Bakhsh for more than a year, directly by the mess president. ` THe 
word “preference” implies freedom of choice and a free will and, 
in the present case, the power of payment to Maula Bakhsh had been 
taken out of the hands of Gammu and the latter had no choice 
in the matter. Itis in evidence of Captain Stocker that Maula 
Bakhsh agreed to continue to supply provisions to Gammu Swami 
for the use of the mess only on condition that the mess would pay 
him directly. The mess agreed to the arrangement and acted 
upon it. We, therefore, allow the appeal, and set aside the order 


of the Additional Judge, with costs, i 
oseat allowed, 
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. MOHAN LALJI AND ANOTHER 
‘versus i 
GORDHAN LALJI AND OTHERS, 


Hindu Law—Eoigions Endowmeni— 8 uooossson to Shobastship —Law of Inherviance— 
Epidence of Dechoaton— Bullavachar ya Gossains, 


The rule that sccording to Hindu law, when the worship of a Thakoor 
has been founded, the shebaitship is held to be vested in the heirs of the 
. founder, in default of evidence that ho‘has disposed of it otherwise or that 
there has been some usage, sourse of dealing, or cireumstances to show a 
different mode of devolution, is subject to the condition that the devolution 
in the ordinary line of descent is not inconsistent with or opposed to the 
purpose the founder had in view in establishing the worship. 

Gossa mes ‘Sree Groodharoah v. aii aan L. E„ 16 L A, 187, 
explained. , | > 

Where the Jaosto was whether a temple with the ipone Was 
debutivr, held, that the performance of the worship at the temple in acoord- 
‘aneo with the rites of the seot for whose benefit it was held might be 
treated as good evidente of dedication, Held, that os regards tho right 
of suocesgion to the shebaltship of a temple belonging to the Bullava- 
charya Gossains the ordinary rule of Hindu Law relating to the descent 
of private property did not apply, and that the daughter’s son was not 
entitled to sneceed as shebalt of atemple as he was not a member’ of the 
Ballavasharya Wúl or family and could not therefore perform the rites 
according to Bullay ritual. 

_ , History and sustoms. of the Bullavacharya Gossains set out. 
Mohan Lali v. Madktudan Lala, (19107 I. L. R., 82 AlL, 46), affirmed: 
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APPEAL from a judgment of the High Court at Allahabad 


affirming that ofthe Judge of the Small Cause Court, Agra, exer- 


cising the powers of a Subordinate Judge. 

The dispute’ related to the right of succession to the shebait- 
ship of a Hindu temple, which was founded by one Muttuji, a 
member of the Bullavacharya Aw/ or family. He died leaving 
him surviving a widow and two daughters. The widow carried on 
the worship and after her death the temple was in the charge of 
the daughters, Ganga and Gordhana. The former died in 1896 
and on the death of the latter in 1902 her two sons and hus- 
band took possession of the temple. But subsequently the prin- 
cipal respondent, Tikait Sri Gordhan Lalji Maharaj, obtained pos- 
session thereof under an award made in a suit brought by him 
against the song and husband of Gordhana. The suit giving rise 
to the appeal was instituted by thé appellants, who were the sons 
of Ganga, against thé sons and husband of Gordhana. The Tikait 
respondent was afterwards made a defendant. The appellant 
alleged that Mutuji was the owner of the temple and all its appur- 
tenances and that on the death of his widow and daughters, they 
(the appellants) became entitled thereto as owners jointly with 
the sons and husband of Gordhana according to the ordinary 
rules of inheritance under the Mitakshara law. The Tikait defend- 
ant contended that the propesty in suit was debwtfwr, succession 
to which was not governed by the ordinary rules of succession 


under the Hindu law but by a special custom of the Bullava- 
charya Gossain w/l under which the shebait of a Bullavi temple - 


must be a member of that ul; that the appellants, not being 
members of that family, were incompetent to perform the rites 
according to Bullav ritual, and that he as the nearest male rela- 
tive was entitled to succeed to the shebaitship to the temple. 

‘> The Trial Judge found that the property in suit was debuttur 
and that under a custom prevailing in the °Bullavacharya Aud the 
daughter's sons of the founder were incapable of taking part in 
the worship at a Bullav temple and did not succeed their mater- 
nal grfndfather. He, therefore, held that the respondent Tikait 
was entitled to-succeed to the shebaitship by right of heirship to 
Muttuji and dismissed the suit with costs. This decision was 


affirmed on appeal by the: High Court, see 
-> Mohan Lath v. Madhsudan Lala, [1910] T. L. R., 82 All, 461, 


69 R 


Mr, Amoor 
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De Gruyther, K.C. and Ross, K. C., for the appellants : Assuming 
that the property is dedicated, the dedication was made by 
Muttuji. According to the ordinary rules of succession under the 
Hindu Law, his heirs are his daughter's sons, who are entitled to 
succeed to the shebaitship unless it is proved that Muttuji disposed 
of it otherwise or that there is some custom to the contrary. 

Gossames Sree Greethtareqos Y. Ramanlolijie Gossamee, [1889] L. R., 16 

I, A., 187, 

Maharaja Jagadadra Nath Roy Bahader v, Ram Homanta Kumar, Dobi, 

[1904] L. R., 81 I. A., 208, at 209, 210. 

The burden of proving the exception is not on the appellants 
as held by the High Court, but it is on the Tikait respondent, and 
it is submitted that he has failed to discharge it. Assuming that 
the appellants are incapable of performing certain ceremonies, 
they can appoint some one to perform those ceremonies, as it was 
done when Muttuji’s widow and daughters were in possession of 
the temple. „The custom set up here is a family custom, which is 
not equivalent to the custom of a religious institution, such as a 
math, where succession to the mahantship is governed by custom 
of the brotherhood attached to the particular math, 

Groedharee Doss v. Nundokissore Doss Mohtnt, [1867] 11 M. L A., 405, 

Rajah Muitu Ramalinga Setupats'v. Perianayajum Pillai, pu L. R., 
I, A., 209, 

Srimat Janoki Debi v. 8ri Gopal Achargia, [1882] L. R., 101. A., B2, > 

* Gonda Puri v. Ohhatsr Pari, [1886] L. R., 18 L A., 100, 


- are cases which deal with customs prevailing among brotherhoods 


of religious institutions and are not applicable, 


Sir H., Erle Richards, K. C, and B. Dube, A the respondent 
Tikait, were fior called upon. 


The judgment of their Lordships was delivered by 
Mr. AMEER ALI :—The dispute i inthe case relates to the shebait- 


ship of a Hindu temple belonging to the Bullavacharya Gossains 


situated ata place called Jatipura in the Muttra District of the 
United Provinces of India. 


The Bullavacharya cult, in reality an offshoot of Vaishn&avism, 
was founded in the 16th century of the Christian Era by one Ballav 
Acharya who is, usually designated among his followers and disci- 
ples as Maha Pirbhuji. He and his descendants, who constitute the 
Bullavacharya Gossain #u/, are held in great veneration by the 


VOL. XL] PRIVY COUNCIL 681 


members of the sect and regarded as the incarnation of the famous 
and favourite Hindu deity Krishna, whom in common with other 
Vaishnavs (Vishnuvites) they worship. The cult established by 
Rullavacharya differed in several particulars from the practices in 
vogue among other votaries of Krishna, the principal point of differ- 
ence consisting in the fact that he repudiated the practice of celi- 
bacy and asceticism practised by the other Gossains, +. 

The Bullavacharya Gossains, in other words, the descendants of 
Bullay, possess several principal temples, each of which is presided 
over by a member of his Aud or family, who is styled a Tikait. 

, The defendant, Gordhan Lalji, is in possession of one of the 
most important of these temples, ifnot the most important, au is 
situated at Nathdwara in Odeypore State, 

In order to make the contentions of the parties Intelligible, it is 
necessary to state in this connection certain admitted facts relating 
to the customs and usages in vogue among the Ballavacharya {e/. 

In the first place the Bullavacharyas do not intermarry in their 
own ku, as the members belong to the same gofrae They take 
‘wives from among the Bhats, a. well-known Branmanial caste, and 

marry their daughters to Bhats. 

In the Bullavacharya Gossain temples besides the principal 

image, which is directly or indirectly a presentment of Krishna, 
there are subsidiary images not enjoying the same worship or 
veneration .but nevertheless regarded as representations of Krishna. 
They are almost invariably images of one or other of the‘ descend- 
ants of Maha Pirbhuji. 

Another fact necessary to bear in mind is that the ministrations 
‘in the Bullavacharya temples are entirely in the hands of the direct 
descendants of the founder, and the Gossains of his kul are the 
preceptors of the cult taught by him. 

The temple which forms the subject-matter of dispute in the 
present case is stated to have been built about the time of the 


Indian Mutiny, by one of Muttuji, a descendant Bullav and thus ° - 


‘a member of his wl. The worship he set up in this new*temple 
was of the image of Sri Madan Mohunji, which is proved to have 
been brought from the Tikait defendant’s temple at Nathdwara, 
This was one of the subsidiary images that were worshipped there 
along with the principal deity. 

! 
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Muttuji remained in possession of the temple built by him and 
of the worship performed there until his death in 1883. He left a 
widow- Satbinda Bahuji, and two daughters, Mussamat Ganga 
Beti and Gordhana Beti. After the death of Muttuji, his widow, 
Satbinda, carried on the worship until 1888 when she died, and 
the charge of the temple devolved on, Ganga and Gordhana. 
Ganga died in 1896 and Gordhana in 1902. Both Ganga. and 
Gordhana were married, according to the custom of the sect, to 
Bhat husbands—and their sons are accordingly called Bhats. The 
plaintiffs, Mohan Lalji and Gordhan Lalj ji, are the sons of Ganga, 
whilst the defendant, Madhusudan Lala, is the surviving son of 
Gordhana, and Damodar Lala is her husband. 


Qn the death of Gordhana, these two, together with Aoradh 
Lala, another of her sons, who was alive at the time, appear to have 
taken possession of the temple. In 1904 a suit was instituted by 
the defendant, Tikait Gordhan Lalji, against Damodar and his two 
sons to establish his title to the shebaitship, and for possession of 
the temple. This suit was referred to arbitration, and an award was 
made in his favour under which he qbtained possession. , : 

During the pendency of that suit, the plaintiffs, the-sons of 
Ganga, brought the present action against Damodar and his two 
sons.for joint possession of the temple and its appurtenances. On 
the 25th of August, 1905, Tikait Gordhan Lalji was added as a de- 
fendant to the suit-of Mussamat Ganga’s sons, Zit 


- The plaintiffs’ claim against Gordhan Lalji is for ejectment ; 
whilst against the other defendants it is for joint possession: - They 
allege that Muttuji, their maternal grandfather, was the owner of 
the temple with all its appurtenances ; that on his death his widow 
came into possession of the same by right of imheritance ;’ and 
that upon her death their mother and their aunt “ became the owners 
of the temple.” And they ¢laim to be entitled on the death of 
Gordhana to joint possession with her husband and sons to an 


- sequal share as “owners.” It will be noted that they base their right 


on the ordinary right of inheritance under the Hindu Law. 

The Tikait, the real contesting defendant, denied the title put 
forward by the plaintiffs. He urged that the temple was not the per- 
sonal property of Muttuji and that the right of inheritance did not 
attach to it.’ He further alleged that acccording to the custom 
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in force among the Bullavacharyas daughters’ sons did not belong 
to their $w? and were'debarred -from taking part in the-ministrations 
at the temple for the benefit of the worshippers; and ‘he Claimed 
that as a collateral relative of Muttuji in the male line he was en- 
titled to succeed Him as shebait. 


He also alleged that the temple was built by Muttuji on iid 
belonging to his (the defendant’s) father with his permission, and 
that on-Muttuji’s death without leaving any lawful heir the right to 
the possession devolved on him by virtue of an agreément executed 
by Muttuji. : l 

On these respective allegations of the parties the Trial Judge 
framed a number of issues, only four of which need attention. The 
second and third. put in issue the incapacity alleged by’ the 
defendant of daughters’ sons succeeding totheir maternal grand- 
fathers or taking part in the worship at a Bullav temple. The 
- fourth raised the question whether the property was deburtur. The 
fifth dealt with the ¢laim of the defendant to. sea to the 
shebaitship by right of heirship to Muttuji. 


The Subordinate Judge, on an exhaustive review of the 
‘evidence, held on all the issues against the plaintiff and according- 
ly dismissed the suit. His decision has been affirmed on appeal by 
the High Court of Alfahabad. ° TEP 


From the decree of the High Court'the plaintiffs have appeal- 
ed to His Majesty in _Counéil. They, or rather their advisers, 
abandéned, if not in the first Court certainly in the High Court, 
their contention that the temple in suit with the appurtenances 
formed the private property of Muttuji subject to the ordinary 
law of inheritance. Inthe High Court the case was discussed 
and decided‘on the admission of the plaintiff's Counsel that ‘the 
property in suit was deduttyr. In fact, ip their Lordships’ judgment, 
the evidence left no room for the opposite contention, for, apart 
from positive testimony directly bearing oħ the point, the perform- 
ance of the worship in accordance with the rites of the sect for whose 
benefit it was held may be treated as good evidence of dedication, 
Thatebeing so, the ordinary rule of Hindu Law relating to the 
descent of private property is not pas to the particular right 
in controversy in this case. : 


` 


Orv. 
1918. & 


584 PRIVY COUNCIL, fA. L, J. R. 


Stress, however, is laid on the principle enunciated in Greedha- 
regji v. Ruimanlollyt Gossamee (1), where Lord Hobhouse, eslivenve 


. the judgment of this Board, said as follows :— 


-“ Assording to Hindu Law, when the worship of a Thakaor has ‘been founded’ 
the shebaitship is held to be vested in the helrs of the founder, in default of evi- 
dénee that he has disposed of it otherwise, or there has been some usage, course of 
dealing, or some circumstances to show a different mode of devolution.” 

This rule must, from the very nature of the right, be subject to 
the condition that the devolution in the ordinary line of descent is 
not inconsistent with or opposed to the purpose the founder had in 
view in establishing the worship. This qualification is in fact 
covered by the words used by Lord Hobhouse. 


Starting from this point, the first question to determine is 
whether the plaintiffs suing for the joint exercise of the’ right of 
shebaitship to the temple in suit, have established their competency 
for the office, The duties which are imposed on the person in charge 
of the temple and of its worship are tobe found very comprehen-, 
sively set forth in Professor Hayman Wilson’s “ Religious Sects of - 
the Hindoos.” Both the courts in India” have found that the 
plaintiffs, being Bhats, and not belonging to the Gossain kul, 
cannot perform the diurnal rites for the deity worshipped by the 
sect ; they cannot wash, dress or ddorn the fmage or perform the 
arti (one of the most important rites) which seems to consist in 
waving. the light before the image*of the deity. They cannot 
touch the food offerings placed before the idols, which are after- 
wards distributed among the Vaishnav votaries. Nor can they 
communicate the mantras to the disciples for purposes of initiation. 
It isto be noted ïn this connection, that whilst the daughters 
of the ` Ballav Gossains married to Bhat husbands-continue to live 
in their fathers’ houses and remain within their fathers’ kud, their 
sons do not acquire that status; as sons of Bhats they are Bhats, 


. and not Ballavacharya Gossains who, are by virtue of their descent, 


entitled to act as ministers of the cult established by Ballav Maha 
Pirbhuji, 

Another fact is equal ‘clear on the evidence that Bhat, girls 
married into the Gossain Au/ receive the mantras and become 
thenceforth members of the $mi. It is not surprising, thcrefore, 

(1) [1889] L- B., 16 L A, 187. 


N 
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that. after Muttuji’s death his widow and daughters remaifed in 
charge of the temple and its worship. But to allow the plaintiff's 
claim to an admittedly Balfav temple, where the rites are perform- 
ed according to Bullav ritual which, it is clearly established they 
cannot perform, would, in their. Lordships’ judgment, defeat the 
purpose for which the worship was established. 

In an action of ejectment the conclusion at which. their 
Lordships have arrived would be sufficient for the-affirmance of the 
decree appealed against dismissing the plaintiffs’ suit. 

But their Lordships are of opinion that the Tikait defendant 
-has succeeded in establishing an independent title of his own to 
the ‘temple in suit. Heappears to be the nearest male relative of 
Muttuji, both being descendants of two full brothers; there can 
be little doubt, also, that the image installed at Jatipura was 
brought from his temple at Nathdwara, and that the worship 
founded by Muttuji was an offshoot of the worship in Nathdwara. 
The temple, again, was built on land belonging to the Tikait 
defendant, with the’ permission of his ancestor, who held the office 
of Tikait at the time. f 

It seems to their Lordships .that apart from the statements 
contained in Muttuji’s letter, on which the’defendant relied in his 
written statement, he has a clear title, according to the customs 
and usages of the Bifllav 4s/, to the shebaitship of the temple 
in suit. : 
` On the whole their Lordships are of opinion that the judgment 
and decree of the High Court are right, and that this appeal must 
be dismissed. And they will humbly advise His Majesty accord- 
ingly. : 

. The appellants will pay the costs, ° , 

J. M. P. ; oe Appeal dismissed, 

T. L. Wilson & Co., solicitors for the appellant. ° 

Douglas Grant, attorney for the 1st respondent. 
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JOOPOODY SARAYYA AND OTHERS . 
° versus : 
PULAVARTI LAKSHMANASWAMY, 


Limitation Act (27 of 1877), article 106—Clalm for a share of parinorstup RZ 


Dassolistion— Presumpuion— Oondwoi of parties. 
Where ina suit brought in 1902 for a share in a partnership business 
` it was proved that since the establishment of the partnership in 1868 down 
to 1891 annual accounts suitable a3 those of acurrent partnership business 
were regularly rendered between the contending parties, and that those 
accounts entirely ceased in 1891 in which year the account furnished was 
a capital account showing a complete division of the partnership shares, 
Hold, that the presumption was in favour of dissolution when the annual 
accounts ceased, and a final account showing the division of both capital and 
revenue was nado ont and that the suit having been brought over three years 
after that date was barred by article 106 of the Limitation Act, 1877. 


‘APPEAL from a judgment of the High Court of Judicature 


at Madras reversing a judgment of the Additional Subordinate 
Judge of Godavary, Rajahmundry, The main questions for de- 
termination on this appeal were as to whether the plaintiffs-ap- 
pellants were entitled to an account of a partnership business 
carried on at Akuvidu, and to recover ‘their share of the assets and > 
property thereof, or whether their claim was barred by limitation, 


‘The material facts and arguments appear from the judgment. 
A, M. Dunne, for the appellants, 

De Gruyther, K. C, (Brown with him), for the respondents, 
The judgment of their Lordships were delivered by 

LORD SHAW :—This is an appeal against a decree of the High 


. Court of Judicature at Madras, dated the roth December, 1908, 
which reversed a judgment of the Subordinate Judge of Rajahmun- 
dry, dated the 16th September, 1905. The suit as brought included 
a claim for partition of certain family property. That part of the 
suit has been settled. What remains constitutes the subject of 
the present appeal. The assertion is that the plaintiffs’ family 
has a half share, along with the defendant (the present respondent) 
in a partnership business carried on in Akuvidu. The" High Court 
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has held that this claim is barred by limitation and has dismissed 
the suit. - ` 

It is unnecessary to refer to various other pleas in the case, 
including those founded on an alleged misjoinder of cause of action, 
because, in the opinion of their Lordships, the conclusion reached 
by the High Court on the plea of limitation was clearly correct. 


In or about the year 1868 a partnership business was started 
in Kottapally. Ata later date a business was started at Akuvidu. 
This latter was throughout under the management of one Venkanna, 
the adoptive father of the respondent. The position of Venkanna 
(who was the second defendant.in the suit) was this: He main- 
tained that in both businesses he had a half share; that i in, or 
shortly, before, the year 1891, an arrangement was made cade? 
which. the-joint family represented by the appellants: made a 
partition;of their family property ; and it cannot be denied that, 
with regard-to the Kottapally business, this partition became an 
accomplished fact. Wenkanna, however, further maintained that 
there were cross-claims ; that he was entitled to a certain share 
of the assets of the Kottapally business ; that, on the other hand, 
the joint family was entitled to a erain share in the Akuvidu 
business ; that these claims were set against each other, and that 
from 1861 the joint ‘family ha& had no share in the Alnividu 
business, , 


It has to be admitted that, °if a partition has taken place of 
the joint family property, it is at least not unlikely that that would 
have extended to all the businesges which the joint family shared ; 
and it must further be conceded that, if the joint family’s interests 
were divided, a dissolution of the Akuvidu partnership with Ven- 
kanna was naturally incident to the situation thus created. Dif- 
ferent fersonae had arisen in law, and with these it was open 
to Venkanna to say whether he should be allied in partnership 


or not. What Venkanna does say is that thedissolution—thus not - 


unnatural in the situation of the joint family affairs in 1891—did 
in fact take place. If this is so, the suit, which was initiated eleven 


years after that event, is, of course, barred by the three years’ 


limitation established by article 106 of the Limitation Act. 


In the opinion of their Lordships, the High Court has come to 


a correct conclusion, and it is | quite unnecessary ‘to enter upon the 
` JOR 
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details of the case, which, in the view taken by the Court, amply 
confirm the result which has been reached. 

Four salient points may simply be noted. (1) Prior to 1891, 
and year after year, detailed accounts, suitable as those of a current 
partnership businéss, were rendered as between the joint family, 
on the one hand, and Venkanna on the other. After that year 
these accounts entirely ceased. But (2) in the year 1891 an 
account was furnished of a different character. That account, in 
their Lordships’ opinion, was to all intents and purposes not reve- 
nue but a capital account, showing a complete division of the 
partnership shares. It was, in short, in form and in substance an 
account entirely suited to the event and purposes ofa dissolution 
of partnership. (3) From that time forward Venkanna managed 
the Akuvidu business without any interposition or interference by 
the joint family‘or any representative thereof in their interest. It 
is true that certain requests were made to Venkanna for payment, 
but these were requests, not for a share of profit, but for the pay- 
ment of the” balance due upon the dissolution account. Finally 
(4), Venkanna having been appdrently throughout maintaining 
that his liabilities, under the Akuvidu business were balanced by 
his share of the assets in the.Kottapally business, the dispute waa 
arranged by a letter of the 3rd May, 1901,° the authenticity and 
importance of which is not denied. It was written to Venkanna 
by the first three plaintiffs and by Lakshmanaswamy, who is called 
as the first defendant. In fact, it is the letter of the members of 
the joint family ;‘and in this letter, signed by them, they admit to 
Venkanna “you are singly carrying on business,” and they refer to 
the “verbal arrangement before this among ourselves that the pro- 
perty acquired by. you by carrying on business at Akuvidu, and 
the property acquired by us by carrying on business at Kotta- 
pally, should be duly divided and taken according to shares.” 
They then narrate their unanimous request for a settlement, and 
agree to take from Venkanna a sum according to his wishes. 
Seriotfs questions might be raised as to whether the writers of such 
a letter were not barred from thereafter instituting the present 
suit, but for the purpose of the point of this decision jt is sufficient 
to say that it completely confirms the idea of a dissolution of 
partnership having been effected at a previous date, and it squares 
with the events on that footing which took place in the year 1891. 
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Mr. Dunne presented a careful argument, in which he strongly 
insisted.that, as the Akuvidu partnership was one at will, it must 
be presumed to last till now, unless a definite date of dissolution 
could be put forward and made out. But, in their Lordships’ 
` opinion, this has been done, and in a substantially conclusive 
manner. When annual accounts ceased, and a final account, 
showing the division of both capital and revenue was made out, 
the presumption was for dissolution at the definite date of the 
year in account thus closed. The cessation of the annual accounts 
points to some radical change having taken place, and the other 
circumstances above noted leave little doubt úpon the mind that 
that change was the dissolution of the firm as in the year men- 
tioned. f 
, All other questions in the case are thus at en end. Their 
Lordships will humbly advise His Majesty that the appeal should 
be dismissed and the judgment of the High Court affirmed. The 
appellants will pay the costs of this appeal. — g 

J. M.-P. ` Appeal disinissed. 


Sanderson, Adkin, Lee and Eddis : Solicitors for the appellants, 
Douglas Grant : Solicitor for, the respondent. 7 


HIGH COURT. 


AMINUDDIN HAIDAR 
Versus 


SHEORAJ SINGH.* 
Codo of Cim! Procedure (Act XIV of 189%), sootion 361—Insolvoncy proceedings—No 
T gshelule of oreduors —Discharged insolvont—Property acqurod by ham lator on, not 


habe. 
The appellant, who was a judgment-debtér of the respondent, applied 


` to be declared an insolvent. He was so deslared and was djecharged. 


under sostion 851, Civil Procedure Code, 1882. No schedale of creditors was, 
however, prepared. The respondent later on acquired a oertain property 
and the appellant applied tothe Gourt that his claims might be satisfied 
from that property. Hold that there being no schednle of oreditora the 
appellant could not now enforee his desres as though he were a scheduled 


creditor. 
i * F. A. F. O. No. 4 of 1918, 


CIVIL. 
1918, 


JOOPOODY 
SaARAYYA 
t. 


PULAVARTI 


LAWWHMANA- 
SWANY. 


Lord Shaw. 


` B60 - HIGH COURT. [A. L. J. R 


APPEAL from an order of G. C. Bhadhwar, Esqr., District Judge 
of Shahjahanpur, allowing the application of Sheoraj Singh ‘to 
proceed against the property of Aminuddin Haidar, a dischared 
insolvent. i 


Aminuddin Haidar was declared a discharged insolvent in 
1904. In his application fof insolvency, among others, the debt 
of Sheoraj Singh was mentioned, but somehow no schedule of 
creditors was prepared nor were any objections taken to his 
discharge. Sometime after Aminuddin Haidar inherited the 
property against which the applicant now wished to proceed. 
Another debtor, Ratan Lal, had applied to prove his debt and 
the District Judge had ordered his debt to be entered in-a schedule 
and his name to be recorded as that of a creditor who had proved 
his claim. That order was reversed in appeal to the High Court(2), 


The present applicant at first applied to proceed against 
the property by way of execution. His claim was dismissed 
and he was “directed to take proceedings under the Provincial 
Insolvency Act. He then applied ‘to prove his debt and have 
the property distributed among the creditors through a receiver 
who, it seems, had been appointed in the interval. The Judge 
dismissed the objections of Aminuddin Haidaf, and allowed the ap- 
plication on the ground that, although the High Court had reversed 
the order including Ratan Lals claim§, the order of appointment 
of the receiver had not been appealed against and had become 
final. 

Shamnath Mushran (Tej Bahadur Sapru with him), for the 
appellant : 

This was am attempt to get behind the order of the High 
Court disallowing the claim of Ratan Lal. No schedule of creditors 
was prepared and no steps could be taken against the discharged 


insolvent. Proceedings* had been taken under section 351 of 


Act XIV of 1882. It was not material whether the debt was 
admitted or not. It had to be proved by the creditor to the 
satisfaction of the Court. It was a matter between the creditors 
inter se and between creditor and debtor. The preparation 
of the schedule was imperative. Otherwise any fictitious claim 
could be admitted and the right of creditors defeated. Section 


(1) F. A. F. O. 106 of 1910, decided by Knox and Piggott, JJ., on 6th May, 1911. 
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357 also spoke of “scheduled creditors” only. These proceedings 
were taken under section 24 of the Provincial Insolvency Act, but 
that provided for-steps before the discharge and not after. The 
applicant could not now proceed against the property of the 
discharged insolvent. ; 


Nihal Chand (for B. E. O Conor), for the rede 


It appeared that Aminuddin Haidar was declared discharged 
at the same time as he was declared insolvent., He had no 
property and it was not necessary to appoint a receiver. The 
debt of Sheoraj Singh was admitted by the appellant in his 
application for insolvency. The order appointing a receiver and 
vesting property in him,had not been appealed against and had 
become final. Property was with the: “réceiver and under section 
24 applicant could prove his’ debt. ‘The insolvent could not be 
said to have been properly discharged. 


The judgment of the Court was delivered by 


Knox J.—Hakim Aminuddin is a judgment-debtor of one 
Koer Sheoraj Singh. There were proceedings in the court of 
Shahjahanpur prior to proceedings out of which these proceedings 
have arisen and with regard to those proceedings it is sufficient to 
say that Hakim Aminuddin did apply to be*declared an insolvent. 
He was declared an insolvent and he was discharged under section 

351 of the Code of Civil Procedure of 1882. These proceedings 
relating to his discharge have been laid before us and we have 
examined them. We find that in one of them, że., an order by the 
District Judge dated the 27th January, 1904, it is set out, “no other 
creditor except Ram Lal proves his claim to-day though called 
upon.” It was doubtless for this reason that nd schedule was 
prepared and very properly so ; for a schedule cannot be prepared 
by a court until the creditors have proved their claims. This was 
the law under the procedure prevailing up to the passing of the 
Provincial Insolvency Act of 1907. ° 


In 1912 Sheoraj Singh applied to the court of the District Judge 
and he asked that certain property which had come into the pos- 
session of the judgment-debtor might be placed at the disposal 
of the Collector of Badaun so that he might arrange for the 
payment of the debt due to Sheoraj 


or 


Knox, J. 
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The application was opposed by Hakim Aminuddin, the 
judgment-debtor, who said that he had been discharged from all 
debts and the court had no power to make the property, which he 
had since acquired, liable. The District Judge granted the applica- 
tion of Sheoraj and directed that one Saiyad Janab Ahmad who had 
been appointed receiver in r910 should realize the assets of the 
insolvent and divide them between the two scheduled creditors, 
Ram Lal and Sheoraj Singh. 


It is this order which forms the subject of the present appeal. 


We have looked at the record ourselves, We cannot find, and 
neither of the learned Counsels for the parties can point to, any | 
schedule of creditors. Aminuddin in his memorandum of appeal 
himself says that as no schedule of creditors was prepared.before 
the discharge of the insolvent the applicant cannot be allowed to 
proceed against the appellant, There being no schedule of 
creditors to this case Koer Sheoraj Singh cannot now enforce his 
decree as thoùgh he were a scheduled creditor, 

The appeal prevails, the order of the court below is set aside, 
but we do not think this is a case 7 which the judgment-debtor 
is entitled to his costs. 

SM. . “Appeal aed 


` 
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SPECIAL BENCH. be a 

SONA DEI “omit. 

versus 1918. 

FAKIR CHAND AND OTHERS.* May, 3 

Codo of Oiml Procedure (dot F of 1908), seotion 9—Charitable gift_—Gift made io an a SEN 
indndual—Who'hor for family —Suit to recover the gift—Agrooment among Maha- “Oa, 
Brahmans to divide funeral offerings. BANERI, J 

YLE, 


The plaintif and the defendant both belonged to a family of Maha-Brah- 
mnas, the members cf which head, with a view to avoid fomily disputes and effect 
a division of the offerings that might be made in sonneation with the crema- 
tion ceremonies of the eliants of the family, entered Into an agreement that 
certain members of the family were to get offerings made on certain days of 
the month‘and oertain other members, those on other days. A certain well-to-do 
person died on a day which belonged to the plaintiff who was a widow, but the 
d mor being of opinion that it woald be more effieaclous if “the gift was not 
divided and if i$ was not given to-a female, made offerings to the defendant, 


Hold (Rionagoe, C.J., dissenting) that it being distinctly stated at the time 
of the gift that the offerings were not to be divided among the member, 
of the family and were not to goto a female Member, they were offerings 
made to the defendant in his individaal capacity not representing the 
family of whieh the parties were members ; and that the offerings which were 
to be divided were the offerings made to individual members of the family 
as such members and not offerings made personally to individual Maha- 
Brahmans who wore members of the family. 

Had by Ricwarpe, O.J., that if tho offering waa of a nature which was 
ineluded fn the agreement between the partics, the wishes of the donor 
could not regulate their rights, and the defendant was bound to make over 
to the plaintiff the gift reesived by him on the plaintiffs day. Durga Pershad 
% Badri, 6 N.-W. P. 189 ; Ooch v. Ulfat, L Ia B., 20 AIL, 284 referred to. 


SEOOND APPEAL from a decree of L. Johnston, Esq., District 
Judge of Meerut, affirming a decree of Pandit Mohan Lal Hukku, 
Subordinate Judge. : 3 


Suit for money. 


The parties belonged to the family of Maha-Brahmans. By 
a certain arrangement made between the members of the family, 
the offerings made on certain days in the year were to go to one 


Nanda, the husband of the plaintiff, while those made on other 
* B, A. 1178 of 1912, 
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days were to go to the defendants. Nanda died leaving the 
plaintiff as his heir. On the day which fell to the share of the, 
plaintiff one Debi Singh died. Debi Singh’s son refused to make 
the offerings to the widow, as she was a female, and gave property . 
of some value to Fakir Chand, defendant. The plaintiff, thereupon, 
brought this suit for recovery of the offerings or their valye. 
The defendant pleaded that the gift was a personal gift to Fakir 
Chand and no suit lay for recovery of such offerings. The courts 
below sustained this contention and dismissed the suit. 

Plaintiff appealed. 

The appeal was argued on the 7th May, 1913, before RIOHARDS, 
C, J, and LYLE, J.,and then, upon an order made by the Chief 
Justice, was re-argued before the present Bench. i 

Tej Bahadur Sapru, (with him Ramakant Malaviya) for the 
appellant : : 


The members of the family had made an arrangement by which 
certain members were to receive the offerings on certain, days, 
while others on other days. The. defendant received offerings 
on the day which was the plaintiffs day. The donor admits that 
he knew that it was the plaintiffs day and. made the gift to the 
defendant, but the defendant was underan obligation not to accept 
that gift or, if he did, to make it over to the plaintiff. Having 
accepted the gift, he must be deemed fo have received it for the use 
and benefit of the plaintiff. The donor could. not be compelled 
to make the gift to the plaintiff but the defendant having entered 
into a contract not to receive the gift on that day, must be deemed 
to have acted as a trustee for the plaintiff and is bound to make 
it over to her, whe would be in the position of a ces tut gui trust. 

[BANERJI, J. * Would a member of a joint Hindu family, to 
whom a gift is made, be bourfd to make it over to the family ?} 

_ There is no question of contract there. A member ofa joint- ` 
family may receive a gift for himself. 

The present case is similar to a case where two.doctors entered 
into an agreement that one of them would not treat patients within 
a certain area, Ifa patient goes to the doctor, who has agreed 
to refrain from so practising, he will be bound to make over any 
fee that he may receive, to the other doctor. 
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- In this cage a trust was created,inasmuch as the gift was made 
(1) on a day which belonged to the plaintiff, (2) in connection with 
funeral ceremonies, by which the family would have been entitled 
te beriefit, (3) to a man who was bound by the contract. He 
relied on 


Ooch v. Ulfat, [1898] L L- R., 20 All.,,284, 
Doorga Prasad w. Budree, [1874] 6 N.-W. P., 189, 191, 
Godefroi on Irnns, 221, 226, 


~ [RicHarps, C. J. We have really to find what the nature ‘of 
the gift was—whether it was a gift to the defendant or the 
whole family ?] 


It could not have been contemplated at ‘he time of the arrahge- 
ment that such a case would arise, The gift was made to-the 
defendant as a member of the Ackhar7 family, in connection with 
funeral ceremonies. 


Satish Chandra Banerji, for the respondents, There can be 
no doubt that the gifts made by Raghubir Narain were voluntary 


gifts, The plaintiff could not bring a suit for an injunction to res- 


‘train the making or receiving of such gifts, against either the donor 
or the donee, It has been held that there is no legal cause of 
action to recover suck offerings ¢ven as agajnst the donee. 


[RICHARDS, C J.. The whole thing depends upon what the nature 
of the contract was, The otlfer side contends that the defendant, 
having received the gift on the plaintiff's day, in good conscience 
ought to make it over to the plaintiff] 


There: would be no such equity, unless the original contract 
was that even in cases, where the gift was made personally to. one 
individual, the gift would go to the person whote turn it would 
be to take it.. The gift would be gersona/, not because it was 
handed over to the donee physically, but because it was so handed 
to Aim intentionally by the donor with the object that he alone 
should take it and nobody else. > 

The object of the partition was, no doubt, to agt: an end to 
dispites, but all that the parties had in contemplation was to 
divide that property -only that would or might be divisible. 
Where the property was given to one member individually it would 
nòt be divisible among the parties to the arrangement, 

JIR 


ONIL. 
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[RicHaRDS, C. J. What would be the use of an arrangement 


1918, “Ny where the most influential man says, ‘Although we enter into 


Boxa DEI 
v. 


FAKIR 
OHAND. 


° 


OS. 


this arrangement I would have a right to accept any gift that is 
made to me personally, It would be futile] . 

But all would be in the same position, equally entitled to 
appropriate wholly personal gifts and divide those only which 
were not personal. Upon any other view, the members would 

be placed under a disability and disqualified from acquiring any 
separate property. [Here he was stopped. ] 

Tej Bahadur Sapre replied. 

The following judgments were delivered :— 

RICHARDS, C. J.—This appeal arises out of a suit In which the 
plaintiff claimed to recoyer from the defendants certain offerings 
which had been made on the occasion of the death of one Rai 
Bahadur Debi Singh. It appears that the plaintiff and the defend- 
ant both are members of the same family of Maha-Brahmans, » 
the common: ancestor of which was one Dhan Singh. Both the 


_ courts below have found that an arrangement had been come to 


between the members of the family with a view to the division 
of the offerings. Certain ‘members of the family were to have - 
certain days of the month and certain other members, other days, 
Both the courts below‘have found that the offerings in question 
were made on a day which belonged to the plaintiff. But the 
plaintiff's suit was dismissed upon the ground that the offerings 
in question were personal offerings, made to Fakir Chand, the 
defendant. ' 

İt is admitted that so far as the donor of these offerings is 
concerned, no court could interfere to compel him to make the offer- 
ings to any particular individual. On the other hand, it -has been 
admitted thatyan arrangemrent between the Maha-Brahmans as to 
the division of the offerings between themselves is perfectly legal. 
This has been decided in’ two cases [see Durga Persthad v. 
Badri (1) and Oochi v. Ulfat (*)}. It seems to me that the whole 
case turns upon the nature of the agreement and the nature of the 
pift There cannot be the least doubt that unless the *gift in 
question was within the scope of the arrangement which the courts 
below have found existed between the parties, the plantiff cannot 

(1) [1874] 6 N.-W. P. H. C. R., 189. (2) [1888] 1. L. R., 20 AIL, 384. 
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succeed. The agreement was not in writing. It is stated in some+ 


OyL. 


what general terms in the plaint and evidently the court below I 1918. 


accepted the statement in the plaint, as being the terms of the 
agreement. The object of the agreement was beyond doubt to 
prevent disputes as to the division of the offerings. As the family 
increased, some such agreement was obviously very necessary. In 


my opinion the only fair interpretation to give to the agreement 


is that the descendants of Dhan Singh agreed amongst themselves _ 


that all the offerings that were made upon the occasions of death 
to any member or members of the family should be divided in 
accordance with the agreement As the learned advocate for the 
plaintiff said in the course of the arguments, the agreement amount- 
ed to this, namely, that’each member or branch of the family agreed 


to- refrain from taking the offerings on the days assigned to the. 


other member or branch. Itis said that this agreement could only 
apply to offerings that werg made to the family as such. This 
seems to me to be rather a restricted view to take. If it was open 
fo the members of the family to exclude from the scope of the 
arrangement all gifts which any individual might prevail on the 
donor to say was to be his, it would mean that the agreement would 
be practically futile. While, on the other hand, if the agreement is 
interpreted to include all gifts that were made to any of the mem- 
bers of the family of Dhan Singh, it might reasonably carry out the 
object of the arrangement, nafnely, to avoid disputes. a 

I next come to the nature of the gift. It must at once be admit- 
ted that if this gift was made for a purpose disconnected with crema- 
tion ceremonies, the plaintiff would have no right. But reading the 
evidence of Raghubir Narain Singh it seems to me perfectly clear 
that this gift was a gift directly in connection with,cremation cere- 
monies, that it was made to one of the members of the family of 
Dhan Singh, and that the only reason why it was made to Fakir 
Chand instead of the plaintiff was because*the donor had been in- 


formed that it would be more efficaciqus if the gift was not divided ° 


_and it was not given toa female. It seems to me that if the offer- 
ing was of a nature which was included in the agreement between 
the parties the wishes of the donor couh riot regulate the rights of 
the parties to the present suit. Fakir Chand might have refused to 
take the gift if the donor coupled the donation with the condition 
that he musf keep it entirely for himself. I think that'so long as the 
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agreement continued to exist, Fakir Chand having taken the gift 
was bound to make it over to the plaintiff in accordance with the 
agreement. For these reasons I think the decision of the court 
below was erroneous and I would allow the appeal. i 


BANERJI, J.—I regret that E cannot agree with the learned 
Chief Justice in the conclusidn at which he has arrived. I fully 
agree with him that the whole case turns upon the nature of the. 
contract, a breach of which is the foundation of the plaintiffs suit, 
and also on the nature of the gift made by Raghubir Narain Singh 
on the occasion of his father’s death. It is alleged in the plaint 
that Dhan Singh, the ancestor of the family, was the Maha- ; 
Brahman of the particular village in question and that offerings 
made to this family of Maha-Brahmans’ were offerings to the 
members of the family as such. In order to prevent disputes 
between the members of the family as to the division of the offer- 
ings, they entered into an arrangement by which individual mem- 
bers of the family were to take offerings given on certain dates, 
but it seems to me from the nature af the offerings which, according 
to the plaintiff's own case, were agreed to be divided, that the 
offerings which were to be divided were the offerings made to 
individual members of the family as sugh members and not 
offerings made personally to individual Maha-Barahmans who were 
members of the family. If the contract between the parties was . 
that they were to divide the offerings given on a particular date 
to any member of the family, whether as representing the family, 
or in his individual capacity as a Maha-Brahman, the plaintiff 
would, of course, be entitled to the offerings received on the parti- 
cular day, which was the day on which her turn for receiving offer- 
ings accrued, ‘In the present case neither of the courts below has- 
found that the contract betaveen the parties was of the wide nature 
just now mentioned, and as I have already said, it was not the plain- 
tiffs own case, as laid qn the plaint. 


If then the contract related to offerings made to the family as 
such, any present made to an individual member of the family 
would not fall within thg scope of the contract. In the present . 
-case, according to the evidence of Raghubir Narain Singh, and 
according to the findings of both the -courts below, the present 
made by him was a present individually to Fakir, defendant, and 


rd a at 
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the donor distinctly stated, at the time of the gift, that the offerings 
were not to be divided among the Maha-Brahmans and they 
were not to go to a female mem ber of the family. It is clear from 
bis evidence, which I think has been rightly interpreted by the 
courts below, that the offerings in question were made to Fakir 
in his individual capacity, and not ‘as representing the Maha- 
- Brahman family of which the parties were members. That being 
so, I think the plaintiff is not entitled to the offérings claimed and 
her suit has been rightly dismissed. I would dismiss the appeal. 


LYLE, J.—I concur with the judgment of Mr. Justice Banerji. 
There can be no doubt that where there is an agreement among 

Maha-Brahmans, that offerings shall be taken by a particular man 
on a particular day, the agreement is one which will be enforced 
inlaw. But in the absence ofany special stipulation, such an 
agreement can only refer to offerings made to the general body or 
to the whole family, as the’ case may be, of Maha-Brahmans, 
Where a client wishes to benefit a particular Maha Brahman by 
making him a special gift, there is nothing to prevent his doing 
so and in such a case no other Maha-Brahman can claim any 
share.in the gift. It seems to me as clear as possible in this case 


that it was the deliberate wish,of the donor not only to benefit 
the defendant but to exclude the plaintiff. ` 


Ido not think it is necessary to consider what the motives 
were that animated it. It is sufficient to say that he knew that 
_ if the gift were made to the whole family the plaintiff might get 

a share of it. Not wishing that she should, he deliberately elected 
to make the gift not to the whole family but to the defendant 
individually. No doubt the gift was what might be called a funeral 
gift, but it was open to any one to make a funeral gift either to a 
family of Maha-Brahmans, or to an iftdividual Maha-Brahman ag 
he might wish. In’ this case, I think, hegmade his offering to an 


individual Maha-Brahman and the plaintiff is, therefore, not. 


entitled to any share. I would, therefore, affirm the decrees of the 
lower courts and dismiss the appeal. 


By THE COURT. The order of the court is that appeal is dis- 
missed with costs. 


M. L. N. Appeal dismissed. 
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might have been some force in the argument. In the absence of 
any evidence to the contrary, I think we must presume that the | 
court acted according to law, and according to section 3 of the 
said regulation was satisfied that the document was duly stamped 
before it was placed on the record, 

The various cases which have been cited by the learned Judge 
are all distinguishable from this case, inasmuch as every one of 
the original documents was before the court and the stamp 
was patent on the face of it, Here, as I have said, the original 


records were destroyed in the mutiny and there is nothing to show 


how the document was stamped. In my opinion, therefore, there 
was no evidence on which the Jearned Judge could come to the 
“conclusion that the osiginal document was not duly stamped. I 
would therefore allow the appeal, and setting aside the decree 
-of the lower court, would restore that of the first court with costs. 


GRIFFIN, J.—I agree. 

By the Court.—The appeal is allowed, the decree of the lower 
appellate court is set aside and that of the court of first instance 
is restored, The plaani appellanta will have their cosfs in 
all courts, 

; : Appeal allowed. 

B. K. M. - : 


` 
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WALIDAD KHAN AND OTHERS 
VEY SUS ue 
JANAK SINGH.* ae 
Contract Aot (LX of 1878), section 11—BSale-deed in favour of minore—Vondee having 
no tiile— Minors disposscesed—fighi to recover purchase monocy— Oause of action. 
The defendant sold certain property to the plaintiffs who were minors at 
, the time, The vendor obtained the consideration money and put the 
- ` 7 plaintiffs in possession of the property, On a suit by a third party, the 
plaintiffs were dispossessed, the court finding that the vendor had no right 
tosell. The plaintiffs sued for recovery of the purshase money. Held that 
the plaintiffs had a good cause of action for reeovory. of the purehase money, 
inasmuch as it would be highly equitable to allow the vendor to retain 
the vendeos’ money although the latter had been doprived of the property 
sold besause the former had no title. Mir Sarwarjan v. Fakhruddin, L. R. B9, 
L A, 1; Mokori Bina v. Dharmo Das Ghose, L L. B., 80 Oal., 589, 
distingulshed, 
SECOND APPEAL from a decree of H. E. JR upernex, Esq., 
District Judge of Farrukhabad, reversing ad Babu Jotindra’ 
Mohan Basu, Munsif. 


Suit for refund of purchase money oath with damages. 


~ The facts were briéfly these ~The reSpondent sold a certain 
zamindari property to the plaintiffs-appellants and received Rs, 800, 
the sale pricey The vendees were minors at that time, - At the 
date of the sale, the respondent had no -subsisting title to the : 
property. The true owners of the property brought a suit for 
cancellation of the sale-deed and recovery of possession. The suit” 
was decreed and the property thus’ passed out of the plaintiffs’ 
possession. THe plaintiffs then brought the present suit against 
the respondent for refund,.“ under the terms of the sale-deed and 
also under the law,” of Rs, 800 together with interest and costs: 
- of litigation incurred by them in defending the former suit. The 
Munsif decreed the suit in full, except for a reduction of the 
amount claimed asinterest, On appeal the District Judge, holding 
that the sale transaction was vold on _account of the vendees’ 
minority, dismissed the suit entirely. 


The plaintiffs appealed to the High Court, - 
f *8, A. No. TB4 of 1913, 
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the donor distinctly stated, at the time of the gift, that the offerings 


Orvi. 


were not to be divided among the Maha-Brahmans and they#% 1918, 


were not to go to a female member of the family. It is clear from 
his evidence, which I think has been rightly interpreted by the 
courts below, that the offerings in question were made to Fakir 
in his individual capacity, and not+as representing the Maha- 
Brahman family of which the parties were members, That being 
so, I think the plaintiff is not entitled to the offerings claimed and 
her suit has been rightly dismissed. I would dismiss the appeal. 


LYLE, J.—I concur with the judgment of Mr. Justice Banerji, - 


There can be no doubt that where there is an agreement among 
Maha-Brahmans, that offerings shall be taken by a particular eman 
on a particular day, the agreement is one which will be enforced 
in law. But in the absence of any special stipulation, such an 
agreement can only refer to offerings made to the general body or 
to the whole family, as the case may be, of Maha-Brahmans 
Where a client wishes to benefit a particular Maha-Brahman by 

. making him a special gift, there is nothing to prevent his doing 
so and in such a case no other Maha-Brahman can claim any 
share in the gift, It seems to me as clear as possible in this case 
that it was the deliberate wish of the donor not only to benefit 
the defendant but to exclude the plaintiff. * 

I do not think it is necessary to consider what the motives 
were that animated it. It is sufficient to say that he knew that 
if the gift were made to the whole family the plaintiff might get 
a share of it. Not wishing that she should, he deliberately elected 
to make the gift not to the whole family but to the defendant 
individually. No doubt the gift was what might be called a funeral 
gift, but it was open to any one to make a funeral gift either toa 
family of Maha-Brahmans, or'to an ifidividual Maha-Brahman as 
he might wish. In this case, I think, he made his offering to an 


individual Maha-Brahman and the plaintiff is, therefore, not ° 


entitled to any share, I would, therefore, affirm the decreés of the 
lower, courts and dismiss the appeal. 

By THE COURT. The order of the Court is that appeal is dis- 
missed with costs. 

M. L. N. i Appeal dismissed, 
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MOTI BEGAM 


versus ` 


HAR PRASAD AND ANOTHER.* 


Transfer of Property Aci (IV of 1888), sachons 58 (b), 69. and 100—Mortgage— Charge— 
0 Arh” and “ Mustaghrak’’—Intention of the parties—Power of salo—Linttaton 
_ | Aot (LX of 1908), sections 19, $1—Acknowlodgment of a morigage deed within the 


period of grace— Mortgage kept akve. 


. The husband of the defendant executed an ikrarnama in 1892 in her favour 
in which he said he owed his wife a certain sunt of money by way of dower 
and charged that amount on a certain property (mak/ul wa musiaghrak 
samanai karke). There was nothing in the deed which expressly or !mplied- 
Jy denoted a power of sale, and the document ended by saying that ‘ Uhasa 
yeh chand kalma batowr iamassuk bakad arh samanai ko likh diya.” After the 
death of the husband she took possession of the property with the consent 
of the other heirs and they, in 1910, exeouted a deed of mortgage acknowledg- 
ing and renewing the terms of the document of 1893, In 1898 the husband of 
the defendant had executed a simple mortgage of the same property and the 
assignoes of that mortgage now suod for sale on foot of their mortgage. The 
defendant pleaded that the deed of 1892 was a mortgage deed and it was 
kept alive by an acknowledgment contained in the mortgage of 1910 and had 
therefore priority over the mortgage sued on. 


Hold that the question whether a: d&ument was or was not a mortgage 

- must be decided in each case with reference to the Intention of the parties 

. conveyed by the terms of that document; that the mere use of the words ‘‘arh” 

and '‘ mustaghrak ” did not necessarily imply that there was, an intention to 

give a power of sale and of creating a mortgage ; and that there was nothing 

in the terms of the deed of 1892 to indicato that the parties ever intended 

that the property should be sold, and the ddeument therefore aid not credte a 

- mortgage but only a charge. -Kishanlal v.. Ganga Ram, [1890] 1b all, 28, 
and Todar v. Ayub Khan, [1884] A. W. N., 57 explained. | f 


- Hold further.that ẹ mortgage is. kept alive by an acknowledgment of 
the debt due on it embodied in a subsequent mortgago deed _exesnted within 
theperlod of grace allowed by seotion 81 of the Limitation Aot. 


" SECOND APPEAL from a decree of W. H. Webb, Esq., Ad- 
ditional Judge of Saharanpur, modifying a decree of Babu*Ladli 
Prasad, Additional Subordinate Judge. 


-4 


Suit for recovery of mortgage money. 
* 8, A, No, 872 of 1912, . 
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The court of first instance decreed the claim, but the lower Givin. 
appellate court modified the decree * 7 1918, 
- The material facts of the case are set out in the judgment. Mom Breau 
" Defendant appealed. Has Pusan, 
S. Abdul Raoof, for the appellant.. d 
D. E. O Conor (S. A. Haidar with him), for the respondents. 
The judgment of the Court was delivered by 
Ryves, J. :—Saiyid Hasan executed on the oth February, 1892, — Byves, J. 


an tkrarnama in favour of his wife, Moti Begam, whereby he made 
his immoveable property security for the payment of her dower 
debt. : 

On 4th May, 1893, i executed a simple mortgage of the same 
property in favour of one Ram Chander. The assignee of Ram 
Chandar, is the plaintif, and he sues for sale on foot ofthe 
` mortgage of 1893. l A i 

Moti Begam, who is in possession, defends the suit ; setting up, 
inter alia, her priorjty under the ikrarnama of 1892 which, she 
contends, i ig in effect a prior mortgage in her favour. She alleges that 

on the death of her husband she took possession of the property 
with, the consent of his heirs, and that on -sth August, 1910, these 
heirs executed a second deed of mortgage acknowledging and 
renewing the terms of the document of 1892. The execution of 
‘this second mortgage, she contends, keeps alive the original 
thrarnam’a. The lower. courts have found that the document of 
.1892 does not create a mortgage but merely a “charge”; that on 
sth August, 1910, any claim founded on this document was barred 
by limitation and that the document of 5th August, 1910, is there- 
fore ineffectual as against the mortgage of 1893. They therefore 
decreed the suit. 

Moti Begam comes here in second appeal contending that the. 
document of-1892 is a simple mortgage and that as she cquld, had 
she sued on it, have been entitled to the benefit of section 31 of 
the {Limitation Act, the debt was not time-barred-on 5th August,. 
.1910, the date of the execution of the second document. The 
learned counsel for the respondent meets this argument with the 
plea that it js immaterial whether the document of 1892 creates 


‘ 
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a charge or a mortgage because on 5th August, 1910, the document 
of 1892 was in either case time-barred. He contends that the effect 


Mory Braaw of section 31 is not to extend the period of limitation but tp 
Har Prasan. permit, asa matter of indulgence, persons who hold documents 


Eya, g. 


which have become time-barred to sue on them nevertheless. Since 
the decision of the Privy Council, a simple mortgage is time-barred. 
after twelve years, It is true that under section 31 the mortgagee 
is allowed to sue on it but it is nevertheless time-barred for all 
other purposes, 

The wording of section 19 must be carefully noted. It lays down 
that “where before the expiration of the period ‘prescribed for a suit 
an acknowledgment of liability......... has been made,” &c Now 
if the document of 1892 is a simple mortgage Moti Begam could 
certainly have sued to enforce her rights upon it on sth August, 1910, 
and it therefore appears to us, that the acknowledgment embodi- 
ed in the document of that date was made before the expiration 
of the period prescribed fora suit on that deed, if it was a simple 
mortgage. | 

We have therefore to decide the second point raised, vis., 
whether the document in question constitutes a simple mortgage 
or merely a “charge.” The two rulings chiefly relied on by the 
appellant are :—Késhan Lal v. Ganga Ram (}) and Todar v, Ayub 
Khan (3). The later ruling follows the previous one, the facts 
being similar in both cases, The appellant's contention is prac, . 
tically this that where the words “ark” and “ msustaghrak” are used, 
the document in which they occur must be held to be a simple 
mortgage, no matter what its other terms and conditions may be. 
We do not find that the rulings goas faras this, On page 30 of 13 
All. the following passage, from a previous ruling, is quoted with 
approval and lays down “what we have to see is not, what is the 
necessary and logical effect of the definition of simple mortgage 
and charge........ «but What was the intention of the parties when 
they wrote the deed.” Then again on page 41, “ Looking at the 
document as a whole and considering the meaning...... of the terms 


- employed, vzs,, “ark” and “ mmustaghrak,” | have no doubt whatever 


that it was intended to effect a mortgage without possession.,..... and 


I think it did effect such mortgage.” The purport of the ruling, 
in our opinion, is this that the question whether a document is 
(1) [1800] L L. R., 18 AlL, 238. (3) [1894] 14'A. W. N., 67. 
t 
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or is not a mortgage must be decided in each case with reference 
to the terms of the document itself; thať a document may be a’ 
mortgage deed even though there is no-express provision to the 
effect that the mortgage money may be recovered by the sale of the 
mortgaged property and that the power of sale may be implied 
and should, speaking generally, be inferred from the use of the terms 
“ark” and “mustaghrak,” but that it is the intention of the parties 
that should be looked to. We certainly do not consider that the 
ruling lays down that wherever the words “ark” and “mustaghrak’ 
are used, the intention of realizing the money due by sale of the 
property concerned must be presumed. What we have to see is 
whether, in view of the, other terms of the document and the 
intention of the parties, they do imply it. 

Now the terms of the document with which we are now con- 
cerned are wholly different from those of the documents in suit in 
the rulings quoted above. In these documents the agreements were 
in substance nothing but simple mortgages except for the fact that 
there was no express provision. for sale. In 13 All, the whole 
document is set out on page 29. There is an express proviso to 
repay the money borrowed and the document was executed to cover 
an ordinary loan. In 14 A. W. N.,the case is not so clear and there 
is no express promise to pay the money, ‘but the document is 
executed to cover an ordinary Joan. Now, in the present case, the 
words of the document are wholly different, the executant merely 
recites that he owes his wife a certain sum by way of dower, and that 
for her satisfaction he has charged the amount on a certain property 
(makful wa mustaghrak sainanat karke), and goes on to say that 
until the debt is paid he will not transfer the property and that when 
he does pay it, the satisfaction of the debt will be entered on the 
back of this document. There is nothirtg which expressly or im- 
pliedly denotes a power of sale beyond the bare use of the two 
words referred to above and the document ends /thasa yeh chand 
kalma bataur tamassuk bakaid arh samanat ke likh diya. ° 

Now, why is this expression used instead of the simple and ordi- 
nary word rehannama? Surely because the writer of the document 
did not contemplate the document being used asa mortgage deed. 
It is difficult to see how a person wishing to create a mere charge, 
as distinguished from mortgage (rekan), could do so without the use 
of the words “ark” and “ mustaghrak” or some such terms. 


Mon 1 Broa 
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There is nothing in the document to indicate that the parties 
ever intended that the property should be sold or ever contemplat- 
ed that it should be sold. What was intended, we think, was to 
provide a property which Moti Begam could always take posses- 
sion of in lieu of dower. We think we may fairly assume that what 
she eventually did was ad indication of what it was intended 
that she should do. She never made any attempt to put the pro- 
perty to sale but she took possession of it in lieu of her dower-debt 
on her husband’s death. We are not prepared to follow the learned. 
Vakil for the appellant when he argues that the use of the words 
“ark” and “mustaghrak” must always and necessarily imply a power 
ofsale, We bave before us another case, Second Appeal No. 1001 
of 1912, in which the same words are used although to sell the pro- 
perty would not only-be contrary to the terms of the deed and the 
intention of the parties, but would absolutely defeat the pipoa 
for which the deed was executed. 

We dismiss the appeal with costs. 

. Appeal Ani. 


MUHAMMAD FAIYAZ ALI KHAN 
\ VETSUS ; 
BHIKAMBAR DAS.” 


Morigaga—Res judicata— Limitation Act (LX of 1908), Soh. I, ari. 95—Usutructuary 
morigago— Widow of the mortgagor comproùdang swt for rodomplion—Oompromiso 
deores fraudulent and collusioe—Subsoquen! stut for rodesputon by the mortgagor s 
rovor Honor mainiainable—Neod for suit for cancellaton of a dsoros on tho ground of 
fraud. as 
The mortgagee’s rights In a certain usufructuary mortgage were purchased 
by the father of the sppellant who obtained possession of the mortgaged 
property. One Deo Kishan becamo the owner of the equity of redemption in 
the same mortgage partly by purchasing the share of one of the. original 
mortgagors and partly by succeeding to his own brother who had purchased 
the shere of the other priginal mortgagor in oxesution of a decree against 
the latter’s widow. Deo Kishan filed o suit for redemption against the 
appellant which was decreed. Both parties appealed against that redemp- 
tien desree and, Deo Kishan having died during the pendenoy of the appeal, 
his widow was brought on the record and the sult was compromised ; the 
term; of the compromise being that the desres of the firat court for 
redemption be set aside on payment of n certain sum of money by the appel- 
lant to\Deo Kishan’s widow. A decree was accordingly made and money 
paid. The reversioners of the mortgagor whose share was purchased by 
#8. A. No. 811 of 19D. i$ 
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Deo Kishan’s brother sued forthe redemption df his half share in the pro- 
perty on the allegation that the share of that mortgagor having been sold 
in exeoution of a personal decree, against his widow the sale affected her 
` life-interest only and the reversioner’s claim was upheld by the High Court. 
The revérsioner’s of Deo Kishan now sued the appellant for the redemption 
of the remaining half of the mortgaged property on the allegation that the 
compromise entered into between Deo Kishan’a widow and the appellant was 
„collusive and fraudulent. It was pleaded in defence that the first decree for 
‘redemption, passed against the appellant, operated as ræs judicata and no 
second suit for redemption was maintainable and the sult was barred by 
limitation. ie ` 


Had : That the salt was not barred by pos jadicala inasmuch as the dores 
for redemption was not subsisting and had been set asido by; the compro- 
mise decree, Vedapuraiht v. Pellabha Vaka Raja, 25 Mad., 800, and Lachman 
Singh v. Madsudan, 29 AJL., 481, d stingulshed. ° 


Held further: That inasmuch As tho plaintiff had not and need not have 
sued for the cancellation of the compromise desree\which had been obtained 
by fraud, art. 95 of Limitation Act, Sch. L waa not applicable and the suit 
was not barrod by time. — ? 

SECOND APPEAL from a decree of A. W. R» Cole, Esq, 
Additional Judge of Aligarh; confirming a decree of Pandit 
Bishan Lal Sharma, Additional Subordinate Judge. 

Suit, for redemption ofa mortgage. f 

. The court of first irfstance detreed the claim in Te 

The lower appellate court confirmed the decree. - 

_ Defendant.appealed. 

The facts are fully set forth in the judgment 


.- Muhammad Rahmatullah (with him Nawab Muhammad Abdul 
Majid), for the appellant. 


Te Bahadur Sapru, for the respondent. . 
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The following judgment was delivered by 


RAFIQ, J.—It appears that, Sher: Singh and Khaman Singh 
were two brothers who owned 76 bighas,and 5 biswas of land .in 
mauza Band in equal shares. They. executed a deed of tsufruc- 
tuary mortgage in respect of that land in 1855 in favour of Gulab 
Rai and Kundan Lal in lieu of Rs. 1000, On the 22nd of 
December, 1861, the mortgagees executed a deed of sale of their 
mortgagee rights in favour of Nawab Faiyaz Ali Khan and the 
latter entered, in possession of the mortgaged land. Subsequent 
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to the sale of 1861 the equity of redemption of Sher Singh was 
sold up in execution of a decree against him and purchased by one 
Deo Kishan, The equity of redemption of Khaman Singh was 


‘sold after his death in execution of a decree against his widbw 


Musammat Gaura and purchased by the brother. of Deo Kishan. 


- Deo Kishan’s -brother died leaving no issue and Deo Kishan thus 


became the owner of the entire equity of redemption of the mort- 
gage of 1855. Hesued for the redemption of that mortgage In 
1897 and obtained a decree on the 13th of September, 1898, against 
Nawab Faiyaz Ali Khan, the son of the vendee of the mortgagee 
rights. The Subordinate Judge, in. whose court the suit was 
brought, decreed redemption on the payment of Rs 1,000. Both 
Deo Kishan and Nawab Faiyaz Ali Khan preferred appeals to 
this Court. Deo Kishan died on the 15th of February, 1899, during 
the pendency of the appeals and his widow, Musammat Ganga, 
was brought on the records of the two appeals as his legal repre- 
sentative. Musammat Ganga and Nawab Faiyaz Ali Khan came to 
terms and a compromise was filed under which the decree of the 
first court for redemption was to be set aside on the payment 
of Rs 4,000 to Musammat Ganga by the Nawab. This Court 
accordingly passed a decree on the 28th August, 1900, in terms of 
the compromise. Nawab Faiyaz Ali Khan paid Rs. 4000 to’ Mu- 
sammat Ganga in accordance with the decree of the 28th of 
August, 1900, y 

Sometime after the decree of this Court dated the 28th of 
August, 1900, the reversionary heirs of Khaman Singh sued Nawab 
Faiyaz Ali Khan for redemption of half the mortgaged !and on-the 
allegation that the equity of redemption of Khaman Singh was 
sold in execution ofa personal decree against his widow and that 
the sale affected her life-interest only. The claim was resisted but 
it was decreed. The case came up to this Court and the reversioner’s 
claim was upheld [vide 5 A. L. J. Rọ, 367]. Musammat Ganga, the 
widow. of Deo Kishan, died in 1907. Bhikamber Das instituted the 
suit, out of which this appeal has arisen, in the court of the Sub- 
ordinate Judge of Aligarh in 1910 for the redemption of the rémain- 
ing half of the mortgaged land. He sued as the reversioner of 
Deo Kishan on the allegation that the latter's widow, Musammat 
Ganga, had no right to enter into a compromise which was 
made without any justification and was collusive and fraudulent, 


: 3 
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intended to injure, and did injure his rights as a reversioner. 
The claim was resisted on several grounds. The main pleas in 
defence which will have to be considered in this appeal, raised the 
questions of res judicata, limitation, validity of the compromise, 
acquiescence of the plaintiff-respondent in it and his liability to 
repay Rs, 4,000, paid to Musammat .Gunga. - The learned Sub- 
ordinate Judge did not accept any of the pleas in defence and 
decreed the claim, and his decree was upheld in appeal. 


The defendant has come‘up in second appeal to this Court. It 
is contended on his behalf that the claim of the plaintiff-respond- 
ent is barred by the rule of res judicata inasmuch as no second 
suit for redemption of a mortgage can be maintained. It is said 
that the effect of the invalidity of the compromise of Musammat 
Gunga is to annul the decree of this Court dated the 28th of 
August, 1900, and to restore that of the first court dated the 13th 
of September, 1898. The latter decree being a decree for redemp- 
tion of the mortgage of 1855 bars the present claim, by which the 
same mortgage is sought to be redeemed a second time. The 
following cases are cited in support of this contention :— Vedapur- 
athi v. Vallabha Valiya Raja (1) and Lachman Singh v. 
Mudsudan (3). If the argument for the appellant were correct the 
effect’ of the invalidity of the compromise+would be to restore the 
‘appeals pending in 1898 in this Court, and not to restore the ‘decree 
of the first court. But the argument is not sound. The plaintiff- 
respondent can claim to avoid all the consequences that followed 
the compromise in case he establishes its invalidity. He can say 
with reason that as the decree for redemption in favour of Deo 
Kishan was set aside by reason of the compromise and has now 
become incapable of execution he should be placed in a position as 
if no redemption suit had been brought before. I do not think 
that the present suit is barred by the principle of res judicata, as the 
decree dated the 13th September, 1898, is ‘no more subsisting and 
has been set aside. The cases relied upon by the learned Wakil for 
the appellant are not in point as the first decrees for redemption 
in th®se cases were never set aside but were not put into execution 
by the decree-holders, 


(1) [1902] I. L. B., 25 Mad., 800. 
(2) [1907] L L. R., 29 AIL, 481. 
73R 


Cryin. 
1918. 


MUHANNAN 
Falyar ALI 
KHAN 
'. 
BHIKAMBAR 
Das 


Rafiq, J. 


578 ‘HIGH COURT. : (A. L. J. R. 


The plea of limitation is advanced on the allegation that the 
claim should have been brought within six years of the decree 
of the 28th of August, 1900, as the said decree is said to have 
been obtained by fraud and collusion, It is said that article 
95 of Schedule 1 of the Limitation Act governs the case, The 
contention assumes that the plaintiff-respondent has- or should 
have sued for the cancellation of the decree of the 28th of August, 
1900. The assumption is’ unwarranted, for the plaintiff-respondent 
has not sued for the cancellation of that decree nor need he have 


. done so, The plea of limitation therefore fails. 


It is next urged that the compromise between the aelehdant: 
appellant and Musammat Gunga is binding on the reversioner of 
the latter’s husband as it was effected in good faith after a fair 
contest to put an end to a litigation involving troublesome ques- 
tions of law and disputed facts and was free from the taint of 
collusion and fraud. The finding of the lower courts that it was 
collusive is challenged on the ground that the finding is based on 
no legal evidence. Besides, it is said that no question of collusion 
arises, as the plaintiff-respondent ‘knew of the compromise and 
acquiesced in it. The learned Vakil for the appellant wishes to 
make out the validity of the compromise on three grounds, namely, 
that under the circumstances it was the best possible settlement of 
the dispute between Musammat Gunga and the defendant-appel- 
lant, that it was not tainted by céllusion and that in any case 
it was acquiesced in by the plaintifl-respondent. The last two 
grounds raise questions of fact which have been found against the 
defendant-appellant by both the lower courts. An attempt is 
made to get round the finding as regards collusion, that it is not 
based on legal qvidence but on surmise only. I do not think so. 
The lower courts took into consideration in deciding the question 
of collusion the conduct of Musammat Gunga in not employing her 
husband’s pleader during the compromise proceedings and in 
accepting an inadequate sum for the redemption decree. It cannot 
be said’ that either fact is not a piece of legal evidence. The 
finding as to the alleged acquiescence of the plaintiff-respondent is 
clearly based on the evidence produced in the case. But it is said 
that the lower courts did not take into consideration the fact that 
the plaintiff-respondent had deposited -the redemption money in the 
Subordinate Judge’s court. He must, therefore, have.known when 
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the redemption did not take place that the widow of Deo Kishan 
had compromised. And as no steps were taken in her life-time the 


; o 
plaintiff-respondent must be taken to have acquiesced in the com- 


promise. It is possible that the plaintiff-respondent came to know of 
the compromise sometime after it was made. But his silence during 
her life-time would not amount to acquiescence by him. The 
findings of the lower courts as to collusion and absence of acquies- 
cence therefore stand good. In view of the findings of fact that the 
compromise in question was collusive it is unnecessary to consider 
the other ground advanced for the appellant in support of its 
validity, namely, that it was the best possible settlement under the 
circumstances. and was made after a fair contest. I would, how- 
ever, remark that there was no contest at all in this Court when 
the compromise was filed and that the considerations which show 
its-collusive character also show that it was not the best possible 
settlement under the circumstances, 


The last argument for the appellant relates to the sum of 
‘Rs, 4,000 paid to Musammat Gunga under the compromise. I do 
not see how the plaintiff-respondent can be made liable for its 
Jepayment as he was no party to the compromise and derived no 
benefit from the said payment. | The appeal fails and is dismissed 
with costs, _ i 
Appeal dismissed. 
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ations Isamsfor of Property Act (1V of 188%), sectoas 58 (b), 89 and 100—Moriqage—Chargo~ 
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Power to rodsom— Code of Anl Procedure (Act F of 1908) Or. FI, r. 17—Praye io get 
iweloe pours’ dan wiy— Ohangs of the frame of smi and ea EDO aHowed in 
tooond appeal. 


Defendant in 1871 executed an ekrarnamah whereby he agreed to pay certain 
Yearly allowance in perpetuity and secured it on a certain property (makful 
awr musiaghrak karke), In osse of default sho snnuitants ware to take posses- 
ston of a portion ot it sufficient to give them the stipulated income. The 
plaintiff sued on the bond ss if is were a mortgage. Held : that ‘the words 
“ makful ”? and “ wusiaghrak’’ used in the bond, in vlew of the other terms and 
conditions did not necessarily create a mortgage-nor was a power of sale 

. necessarily “implied unless the parties clearly contemplated that it should, 
and there sould be no mortgage which vould never be redeemed nt all. 


Kishanlal v. Ganga Eam, [1890] 18 AlL, 98, explained. 


Heid aleo: that the document in suit was, under the clroumstanoes of the 
case, a charge and nota mortgage. . 


Held further : that the suit haying been framed as one for mortgage with 
a prayer for the saleof the property, no decree could in saoond appeal be 
passed for the arrears of twelve years’ annuity as it would necessitate the 
trial of the issues as to whether the charge subsisted and the plaintiff had a 
title fo the annuity and would involve a complete change in tho frame of the 
sult and the pleadings. 


Gaspat Ra v. Chamman Rai, 16 All., 189; ChAaganal v. Bapu Bhai, © Bom. 
68 and Madvalay. Bhagwania, 9 Bom., E O. R., 360, referred to. 


SECOND APPEAL from a decree of Pandit Pitambar Joshi, 
Additional Judge of Morafabad, confirming a decree of Saiyid 
Abdul Husain, officiating Additional Subordinate Judge. 


Suit for recovery of mortgage money. 
The court of first instance decreed the claim. 
Š The lower appellate court confirmed the decree. 


The material facts of the case are set forth in the judgment. 


Defendants appealed. 
#5. A. 1001 of 1912. 
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Muhammad Ishag Khan, for the appellants:—The transaction 
amounts fo a charge and not a mortgage. The essential ‘ features 
of a mortgage are absent. ` There is no loan or debt, ` present 
os future. The “mortgage,” ifit is one, is perpetual and absolutely 
incapable of being redeemed at al. There can be no mortgage 
without a right of redemption. What would be the “ mortgage- 
money ”-in this case? If the mortgagor wanted to redeem 
the mortgage at any timé, what amount would he have to pay? 
Then, d mortgagee who is entitled to enforce his rights by sale 
of the mortgaged property can do so only once; there cannot 
be repeated sales under the same mortgage. But if, as contended 
by the plaintiff, the transaction under consideration is a mortgage 
and the mortgagee has a right to sell on the occurrence of default 
in payment of an instalment of annuity, then there will be a suc- 
cession of sales of the mortgaged property as successive defaults 
occur; for a single sale cannot be deemed to be in satisfaction of 
future instalments which have not accrued due at the time of the 
sale. ` 

Having regard to these circumstances, the mere use of the 
terms “ makful and “mustaghrak” cannot be deemed to constitute 
the transaction a mortgage. The same words are also used to 
denote a charge, and ‘their use does not necessarily create a mort- 

gage in every case. The document created a charge and not a 
‘mortgage, Section 31 of the Limitation Act does not apply to 
the case and the suit is governed by art. 132. So the maxi- 
mum that the plaintiff can recover is twelve years’ arrears. But, 
.as the plaintiff herself states, there has been no payment since 
1880; she has, therefore, no subsisting title. Her title has never 


been established or admitted. The suit is barred by limitation 
under art. 131 of the Limitation Act. 


Even if the document be regarded as creating a mortgage, it does 
not confer a right to sell the property but only to take possession 
of an adequate portion phereok The suit for sale cannot, therefore, 
be maintained. 


$. A. Haider, for the respondent :—The use of the words 
“makful” and “mustaghrak,’ together with the condition that the 
property would not be alienated and.such alienation would be 
void, isa recognized and usual mode ofcreating a mortgage. The 
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employment of these terms in their technical sense, coupled 
with, the said condition, clearly indicates that the intention of 


_© the parties was to create a simple mortgage with a power of sale. 


Kishan Lal v. Ganga Ram, [1890] L L. R., 18 AlL, 28, . 
Todar and another V. Ayub Khan, [1894] 14 A. W. N., 67. 


` The document was executed before the Transfer of Property 
Act was passed, and it would not be right to construe it strictly 
in the light of the definitions as contained in that Act: ; it, however, 
contains all the necessary ingredients of a mortgage as defined by 
section 58 of that Act.. A debt, existing or future, is not essen- 
tial; a mortgage may be created for the purpose of securing the 
performance of an engagement which may give rise to a pecuniary 
liability. The mortgage in suit falls within this class. 

Gour, Tronsfer of Property, 8rd Edition, Vol. II, p. 637. 

As to redemption, a mortgage which secures the payment of 
life annuities is not capable of being redeemed by an immediate 
payment in money. It is not every mortgage that can be re- 
deemed by the present payment of a definite sum. 

Ghose, Law of Mortgages. 4th Edition, Vol. L, p. 821, 
Floming v. Self, [1854] 8 De G. M. & G., 997, 1024. 

Then, there would be only one sale of the mortgaged property; 
for, the result of a sale on account of arregrs would be that the 
whole of the mortgagee’s rights and interests would be merged in 
the decree and thus the covenant woyld come to an end altogether. 


It is admitted by the appellants that the transaction creates 


.a valid charge, It follows, that by the employment of suitable 
expressions and formalities it would create a valid mortgage. So, 
there is no inherent impossibility in a mortgage of this nature. 
Under the milings already cited the document impliedly gives 
a right of sale. Under section 58, cl. (4),'such power may be given 
expressly or impliedly. The additional power conferred by the 


e document, namely, that of taking possession of the property on 


default of payment, does not deprive the mortgagee of the power 
to sell. I rely on the principle of the ruling in 
Lingam Krishna Bhupab v. The Maharajah of Visianagram, [1911] 8 æ. L. J, 
BE., 594, P. O. 
Secondly, in the view that the document creates only a charge, 
the suit should be decreed to the extent of 12 years’ arrears. Being 


‘a-perpetual or recurring charge, mere non-exercise, for 12 years 
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would not put an end to the right altogether. Such recurrent rights 
cannot be extinguished by the operation of limitation. 
Gaipat Ras v. Osman Rat; [184] L L. R., 16 AlL, 189. 
° . Chhaganlal and others v. Bapubkar, [1880] I. L. R., © Bom., 68, 
Muhammad Ishaq Khan, in reply:—The cases cited by the 
respondent in which the use of the words “arh” and “mustaghrak” 
was taken as indication of a mortgage, were cases of a loan. The 
present case is, therefore, distinguishable. In the case of 
Kanhia Lal v. Muhammad Husan Khan, [1882] 1. L. R., 5 AIL, 11, 
a similar transaction was treated as creating a charge. i 
[RyvEs, J..—But the question whether the transaction was a 
charge or a mortgage did not arise.] ; 
Secondly, the plaintiff brought the suit as on a mortgage. She 
cannot now be allowed to change her ground and claim a different 
relief. Even if she could do so, the claim would be barred under 
art. 131 of the Limitation Act. The plaintiff must first prove that 
she has a title to get the annuities, especially as tHe defendants 
are not the original owners of the property but transferees. In 
the cases in I. L. R, 5 Bom, and [. L. R, 16 All, cited by the 
respondent, the title had been established or admitted in a previous 
litigation between thesparties. [rely on the following cases: 
Roij Manor v. Desai Kaluanral, [1809] 6 Bom. H. 0. R., A. O. J., 58, 
Madvala v. Bhagtanta, * [1872] 9 Bom. H. ©. R., 266, 
Ramachandra v. Jaganmohana, [1891] I. L. R., 15 Mad., 161. 
The judgment of the Court was delivered by : 
RyrveEs, J.—This is a suit on a so-called simple mortgage. 
The facts are fully stated in the judgments of the two lower 
courts:’ It is sufficient to say that in 1871 Jawad ‘Husain, defend- 
ant No. 1, executed the document in suit whereby he agreed to 
pay to one Amin Daulat and her descendants a certain yearly 
allowance. He secured the allowance on certain zamindari pro- 
perty (makful aur mustaghrak karke) and agreed that if he failed 
to pay it the annuitants might take possession of a portion of it 
sufficient to give them the stipulated income. The allowance 
has not been paid since 1880. The plaintiffs now sue for the 
whole amount due to them by sale of the property contending that 
the above document is a.simple mortgage. a 


Byves, J. 
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The two lower courts have found the document in suit to be a 
simple mortgage basing their decision solely on the façt that the 
words “ makful aur mustaghrak” are used, and relying on the 
decision in Kishen Lal v, Ganga Ram (1). i . 

-. For the appellants it is contended that the above document is 
not a simple mortgage but merely constitutes a charge on the 
property. 

We have fully discussed the question in our judgment in Second 
Appeal No, 872 of 1912 (8) and are of opinion that the ruling 
quoted above does not lay down that wherever the words “makful” 
and “smustaghrak” are used, in spite of the other terms and conditions 
of the document, it must necessarily be held that it is a simple 
mortgage. No doubt the use. of these Words ordinarily. implies 


8 power of sale, but we do not think that in a casé where the’ parties 


clearly did not contemplate the property being ‘sold thesé words 
necessarily imply such a power. Now if we examiné the terms 
of the document in suit we cannot see how it can” ‘possibly be 
held to be a simple mortgage. 


The document is nowhere described as a mortgage deed: On 
the contrary it is described in two places as an tkrarnama, 


Not only does the document not proyide for the sale of the 
property but such a sale would defeat the whole purpose of the 
agreement. Amin Daulat and her descendants are declared 
entitled to a certain allowance which is secured on the property 
so that if default is made they can take possession of it or of 
a portion of it in order to pay themselves the amount due to them. 
Suppose Amin Daulat had lived and sued, say after ten-years, for 
the arrears of the allowance due to her and had put the property 
to sale, the effect would be that her descendants would be deprived 
of their security. Again itt is an essential of a mortgage in this 
country at any rate that it should be capable of redemption and 
we do not see how this so-called mortgage could ever be redeemed. 
It is trie that every mortgage cannot be redeemed at any given 
time as laid down by the rulings quoted to us by the learned vakil 
for the respondent, but he has shown us no authority. for the 
proposition that there can be a morseee which can never be 


redeemed at all. ‘ 
(1) [1890] L L. R., 18 ALL, 28. (2) Beported in 11 ALL L J.R, 570. 
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The most that can be contended is that the document: is an: 


agreement which, in the case of default, may be converted into an 
usufructuary mortgage. -Even in this view of the case the plaintiff 
could not sue for sale. 

Then we were pressed by the learned Counsel for the respond- 
ent that if we hold that the £rarmamma created a charge only 


on the property- we~should at least decree the claim for twelve. 


years before suit under article- 132 of the first schedule of the 
Limitation Act, and reliance was placed on the decision of this 
Court in Gajpat Rat v. Chumman Rat (3) and Chhagan Lal v. Bapu 
Bhai (2). We do not think that-we-can accede to this request, at any 
rate, at this stage of the litigation, because.to do so would involve a 
complete change in the frame of the suit and in the pleadings. 


As the suit was brought the only prayer was: “Rs. 1,320, the 
said amount of demand which is due ‘to the plaintiff, may be 
awarded with costs and future interest up to the date of realization 
or the hypothecated property, or a sufficient part thereof, may be 
sold by auction and the sale proteeds may be applied in payment 
of the amount claimed by the plaintiff, as mentioned above.” Had 
the suit been brought on the allegation that the property was 
charged with an annuity and that the plaintiffs were entitled to 
receive payment for the twelve years before suit, it would virtually 
have been a suit (1) for a declaration that the property was charg- 
ed with the payment of an annuity to the plaintiff and (2) for 
payment for so many years as was within the law of limitation. It 
would have been open to the defendants to allege that if the 
charge ever existed it had ceased to be operative as having 
become barred by limitation, and the first vital issue in the case 
would have been whether the charge still subsisted at the date of 
suit, The plaintiffs would at first have’ to prove their title to the 
annuity before they could receive anything under it. The case in 
16 All, 189, merely followed the Bombay case’ In both these 
cases, the title of the plaintiff in the annuity had been “finally 
settled between the parties or their predecessors, and the only 
question for the court to decide was how much was payable hav- 


ing regard to the law of limitation, The present case is much 
(1) [1884] LLB, 16 Al., 189. 
(2) [1880] L L. R., 6 Bom., 68. 


74R 


CRONNAL, 
iora.. 
April, 154 
Rafiq, J. 


586 HIGH OOURT. [An L]. R 


more like Madvala v. Bhagwanta (1). That case was cited with 
a @pproval in I. L. R, 5 Bom., p. 68, f 
The property has changed hands and we cannot assume, especi- 
ally against transferees, that the annuity is still payable, seeing that 
the last payment, even alleged, was twenty-nine years before suit. 
. For these reasons we think the plaintiffs suit must fail We 
therefore set aside the decrees of both courts and dismiss the 


plaintiffs’ suit with costs in all courts. Cur, Adv. Vuit. 
B. K, M. Appeal allowed. - 
(1) [1872] 9 Bom., H. O. Bep., 260. 
g JHENGAR AND OTHERS 
versus l 


BAIJNATH AND OTHERS*, 


Onminal Procedure Qode (Aol V of 1893), soos. 145, 147 and 439—Nom-complanos wik 
tho prowmons of sochon 145 (4)—Edenoo noit reon dei—Order passed twithotd 
yurisdiciton—Ben sion. : 


The District Magistrate of Jannpur “apprehending a breach of the peace. 
on account of a dispute betwean one Bajnath and vertain Mahomodans as 
to a burial ground, ordered proceedings to be instituted under scotlon 145,, 
Criminal Procedure Code. Written statements were filed by both the parties 
claiming the ownership and possession of the land. During the pendanoy of 
the proceedings the Mahomedans applied that the proceedings be considered. 
as taken under section 147 of the Code, qs the real dispute between the parties: 
was not as to the ownership and possession of land but as to the right to bury 
corpses of the Mahomedaus therein. Their application was disallowed and 
the Joint Magistrate, before whom the proceedings were pending, without re- 
cording any evidence elosed the case and made an order that the Mahomedans 
should not interfere with the possession of Baijnath and referred the parties 
to the Civil Court, 


Hold that in closing the proscedings and passing an order to the prejudice 
of the applicants without taking evidence, the Magistrate acted without 
jurisdistion and his order was open to revision by the High Court. Under’ 
section 145 (4) the Magistrate was bound to reesive and record. all the 
evidenee that the parties wanted to produoe. Dew Prasad v. Shib Dat Rai, 
(1967) 80 AIL, 41, referred to, 


7 1 A too 
Under the peculiar circumstances of the present case, however, the Oourt 
did not exeraise its diseretion in favour of the applicants. 

CRIMINAL REVISION from an order of V., N., Mehta, Esq., Joint: 


Magistrate of Jaunpur, . . aaa Oe 


* Or. Rey. No. 281 of 1918, . 
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Proceedings under section 145, Criminal Procedure Code. 

The material facts appear from the judgment. 
: ; Piarey Lal Banerji, for the applicants. 

G. P. Boys; for the opposite party. 

The following judgment was delivered by 

RAFIQ, J. :—This is an application for revision challenging an’ 
order of the Joint Magistrate of Jaunpur which purports to have 
been passed under section 145 of the Code of Criminal Procedure. 
It appears that as early as February, 1912, a dispute arose between 
the Muhammadans of Karakat and Bajnath and others regarding 
the burial of Muhammadan corpses in certain ground, to which 
Baijnath and others laid a claim as owners under a recent pur- 
chase. Several complaints under section 297, Indian Penal Code, 
were filed on behalf of the Muhammadans and they were disposed 
of by Pandit Janardan Joshi, Deputy Magistrate, with the order 
that the complainants should go and establish their right of burying 
their dead in the ground in dispute in the Civil Court: Some- 
time in June, 1912, an attempt- was made by the Muham- 
madans of the village to bury a corpse in the land in question, 
but they were opposed by Baijnath and others. The dispute 
threatened to end in’a breach ‘of the peace and the police asked 
for orders from the District Magistrate. The latter directed the 
police to disperse the unlawful Assembly and ordered one of his sub- 
ordinate Magistrates to institute proceedings under section 145 of 
the Code of Criminal Procedure. The proceedings were according- 
ly-started and Baijnath and his friends were described as party 
No. 1,'and the Mussalmans as party No. 2. Both parties filed 
written statements claiming the ownership-and pqssession of the 
land in dispute, party No, 2 stating that the said land was wakf 
and was used as burial ground. During the. pendency of. the 
‘proceedings the seeond party filed an application on the 2nd of 
November, 1912, stating that the real dispute between them and 
‘the first party rélated to the burial of dead-bodies and not to the 
ownefship and possession of ‘the land in dispute. The second 
“party, therefore, prayed the Magistrate to consider the proceedings 
‘as proceedings under section 147 of the Code of Criminal Proce- 
“dure.” The Magistrate rejected their application. The second 
party came up in reévision*to this Court and the order of the 
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Magistrate was upheld. By the time the record ot the case had 
been returned to Jaunpur a new Magistrate had come into office, 


“Mr. Mehta, the Joint Magistrate, took up the case and without 


receiving any further evidence, closed the proceedings and made 
an order that the second party should not interfere with the 
possession of the first party and that the latter should rail off 
certain mounds which were alleged to be graves. Both parties 
were left to seek their remedies in the Civil Court. The second party ° 
has come up in revision to this Court. It is contended on their 
behalf that the learned Joint Magistrate was not justified in clos- 
ing the proceedings under section 145 arbitrarily and issue an 
order under that section to the prejudice of the applicants. A 
preliminary objection is taken on behalf pf the first party to the 
effect that no revision lies from the order of the Joint Magistrate. 
The learned counsel for the first party relies on the case of Dedi 
Prasad v. Shib Dat Rai (!) in support of his contention. In that 
case the learned Chief Justice remarked as follows :—“It would 
certainly. be well that all Magistrates, proceeding under section 145 
should, in all cases, strictly comply’with the various provisions of 
the section and if I could find that the applicants here had been in 
the smallest way prejudiced by an omission to comply with the 
provisions of the section, I should feel bound to set aside the order 
complained of.” In the present case the contention for the appli- 


. cants is that a revision does lie fram an order under section 145 


where the order is made without jurisdiction and to the prejudice 
of the applicants. It is said that the learned Joint Magistrate 
excluded the evidence of the applicants and passed an order which 
prevents them from burying their dead in the ground in dispute, 
I think that the present application is entertainable even on the 


` authority of Debi Prasad v. Shits Dat Rat. The learned Joint Magis- 


trate seems to have disposed of the proceedings pending before 
him on certain facts, which came to his knowledge privately. The 
order that he made purports.to have been made under section 145 
and he could not make such an order without complying with all the 
provisions of the section. Under clause (4) of section 145 the learned 
Joint Magistrate was bound to receive and record all the evidence 
that the parties wanted to produce. He gave no opportunity 
to the applicants to produce their evidence. They were obviously 
(1) [1907] L L. B., 80 All, 41. . 


> 
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prejudiced by the action of the learned Joint Magistrate. Itis, Cmimmat. 
however, suggested on behalf of the other side that considering ibis. 
the length of time during which the dispute has been pending, thee Pee 
ogder of the Joint Magistrate should be allowed to stand and the one 
parties can go to the Civil Court to have their rights determined. — 

It is said that after all the interference by this Court on the revi- fafa, J 
sional side is a matter of discretion and this is not a case in which i 

the discretion should be exercised in favour of the applicants. I 

think that under the peculiar circumstances of this case and 
considering that feelings are running high between the parties 

and that the applicants have already been prevented from burying 

their dead for the last two years, the order of the Magistrate should 

be maintained. The applicants can seek their remedy by a-civil 

suit and would have got it by this time, had they carried out the 

direction given in the early part of last year. Theapplication is 

rejected. 


Application rejected, 
PRIVY. COUNCIL. CIVIL. 
ESEE 1918, 
GANESHA ROW ; - Mach. d 
UErsUus Apu, 8. 
TULJARAM ROW AND ANOTHER. Lono 
M ’ 
Hindu Law—Father’s power to compromise —Father acting as guardian ad litem of Sin JONE 
-Ws minor son—Famly arrangemont— Code of Civil Procedure (Aot XIV of 1888), Evas, 
section 464—Sanotion of Cowrt. Ponte 


Where a Hinda father la party to a partition suit and fis himeelf the 
next friend or guardian of his minor son, who is also a party to the suit, 
f the father’s powers to bind the minor son by a sompromiso of the sult are 
controlled by esotion 462 of the Code of Civil Prosedure, 1882, and he oan- 
not do any aot In his capacity of father or managing member, which he is 
debarred from doing as the next friend or guardian, without the lesre of 
the court. 


In a suit for partition of joint Hindu er property, a father was partye 
and was himself the guardian ad litem of his minor son (also a party to 
the suit), and the deorse directed that certain monies should be paid to the 
gather, who afterwards under k compromise entered satisfaotion of the 
desres. 


Had, that the fact that monies were made payable to the father, who won 
admittedly representing hia branch of the family, made no diffarenoe in the 
duty which lay on him tò obtain the lenve of tha eourtto w compromise 
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which was olearly intended to affeot the rights and intorests of his son; 
and that as no leave was obtained from the court in regard either of the 
compromise or the satisfaction entered thereunder of the decree, neither was 
_ binding even as a family arrangement on the son, who must be remitted to 
his original rights under the decree, ` 
APPEAL from a judgment of the High Court of Madras, affirm- 


ing that made in the exercise of its original Civil Jurisdiction. 


The parties in this case were Hindus and the suit giving rise 
to the appeal was instituted by the appellant, as plaintiff, who 
was the son of Rajaram, the second defendant-respondent, and the 
nephew of Tuljaram, the first defendant-respondent. The appel- 
lant alleged that after a decree had been passed in a partition suit, 
against the first respondent and in favour of the second respondent, , 
as representing himself and his branch of tħe family, ordering the 
first respondent to pay a sum of Rs. 86,000 odd with future interest 
to the second respondent, the latter entered into a compromise 
with the former and in pursuance of such ccmpromise entered 
up satisfaction of the decree. The appellant, who was a party 
to the partition suit, was a minor at the time and his father was 
appointed his guardian ad litem. The appellant complained that 
no leave was obtained from the court in regard either of the com- 
promise or the entering up of satisfaction of the decree and claim- 
ed that they were not binding on him. The’ appellant also alleged 
that there was no consideration for the compromise and challeng- 
ed it as fraudulent. The learned Judge, who tried the suit, dismisy- 
ed it holding that the compromise was binding on the appellant ` 
and that there was consideration, which consisted in the withdraw- 
al by-the first respondent of his then pending appeal against: the 
decree in question, that the compromise in question along , 
with two others» must be regarded as a family arrangément, and no 
ground had been shown for reopening such an arrangement, and 
that no sanction of the court was required under s. 462 of the Code 
of Civil Procedure, 1882, as the money under the decree was pay- 
able pegsonally to the appellant’s father, who acted in his personal 
capacity in entering into the compromise. This decision was 
affirmed on appeal by two learned Judges of the appellate coart. 

De Gruyther, K. C. (Brown with him), for the appellant: The 
decree in. the partition suit under which the first respondent was 


ordered to pay a-certain amount té the second respondent, was 


made in his favour as representing his branch of the family, of 


a . 
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which the appellant was admittedly a member. The compromise, (mt 
therefore, affected the appellant’s rights and-required the sanctione 1913. 
of the Court under section 462 of the Code of Civil Procedure, PRS 
1882, It is admitted that there was no sanction and consequently Row 
the compromise is not binding on the appellant.. Ifit be contend- Tunsanan’ 
ed that the appellant’s father was mot acting on behalf of the - Oy: 
minor in entering into the compromise; then in that case there is no 
compromise as far as the appellant’s interest is concerned, 

(Counsel was stopped), . 

Sir H. Erle Richards, K. C, and Dunne, for the first respond- 
ent, Section 462 of the Code'of Civil’ Procedure was intended 
to cover a class of cases in which the minor has an immediate 
interest in the subject-matter of the compromise. But here he had 
no interest in the decree made in the partition suit and consequent- 
ly the section in question hasno application. The present case is 
distinguishable from the case of f 

‘Verupakshappa Y. Sidappa, [1901] 1. L. B., 26 Bom., 109, . 

where the minor was given a share under the decree. A father 
can bind his minor son by a compromise of. a disputed claim 
without having a guardian for the minor, who need not be a party 
to the agreement, and it is submitted that the section in question 
does not control the father’s powérs to compromise suits when the 
compromise does not affect the minor’s interest. . 

Their Lordships intimated? that the compromise in question 
came , within section 462 and called upon counsel to argue the 
case as regards the relief to be granted to the PENES in the 
present appeal. 

Dé Gruyther, K. C., referred to 

Manohar Lal v. Jadu Nath Singh, [1906] L. B., 88 L A.,.128, at 181, 132, 

and submitted that there should be a declaration that the compro- 
mise and the satisfaction entered up “thereunder are not binding 
on the appellant, who should be remitted tq his rights under the : 
decree in the partition suit. 

Sir H. Erle Rickards, K. C, and inhi submitted that the 
comprpmise was binding on the appellant’s father in respect of his 
own share, ; : 
"De Gruy ther, KX, Ci in reply, further referred to section 562 
of the Code and submitted that the case, should. be sent back to 
the High Court for trial of other i issues. 
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The judgment of their Lordships was delivered by 


e MR. AMEER ALI :—This is an appeal from a judgment and 
decree of the High Court of Madras, dated the 28th of Septembey,. 
1909, which, affirming a decree made in the exercise of its original 
civil jurisdiction on the 2nd of September, 1908, dismissed the 
- plaintiffs suit. 


The facts which have given rise to the present action relate Bac 
to the year 1886. The defendants, Tuljaram and Rajaram, are two 
brothers, being the sons of one Venkata Row, who died in 1871. 
Tuljaram and Rajaram, with two other sons of Venkata Row, 
named respectively, Rama. Chandra Row, since deceased, and 
Luchmana Row, formed a joint undivided Hindu family. In 1881, 
there was a dissolution of the joint family and a partial division of 
the family property. A large proportion of the assests was, how- 
ever, left undivided in the hands and under the control of Tulja- 
ram, the first defendant, who seems to have been the managing 
member of the family in respect at, least of the business or 
businesses in Madras. 


In 1886, a suit was brought ‘on the Original Side of the High 
Court of Madras by Athmaran, the son of Lychmana Row, against 
Tuljaram for ascertaifiment of the remaining undivided family 
assets in his hands, for accounts and partition and other reliefs, 
This seems shortly to have been the general scope of the action 
instituted in 1886, in which Rajaram, the present plaintiffs father, 
arid other surviving members of Venkata Row’s family were parties. 
The plaintiff, Ganesha Row, who was not born at the time of the 
institution of the suit, was added as- defendant on his birth in 
December, 1887, and by an order dated the 20th November, 1888, 
his father Rajaram was appointed his guardian ad litem. 


On the 14th of Jannary, 1892, a preliminary decree was made 
declaring the rights of the parties and directing accounts against 
Tuljaram. 


By the final decree made on the 21st of October, 1898, and 
a subsequent order of the 17th of August, 1897, he was declared 
accountable to the family for a considerable sum of money, the 
share of the plaintiffs branch in the total sum being, according 
to the High Court, about Rs. 86,000. Tuljaram appears to have 
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filed an appeal from the final decree of the first court, and during 
its pendency he entered into agreements with the adult parties to 
the suit by which they either abandoned their claims, as in the case 
of the plaintiff's father, or compromised them for.smaller sums, 


Rajaram’s agreement, which is dated the 2rst of November, 
1897, recites‘that he “acting for himself and as guardian for his 
minor son, Venkat Row” (another name for the plaintif)“ with a 
view to terminate the litigation that had been going on ‘in the 
family for the past eleven years and more, and to make an amicable. 
settlement of all matters in dispute between the several members’ 
of the family ” and in consideration of the defendant, Tuljaram, 
consenting to withdraw his appeal, Rajaram agreed to “ relinquish 
and disclaim for himself and: for his minor son Venkat Row” the 
several sums of money for which Tuljaram was found liable to 
Rajatam’s branch, and “to release and discharge Tuljaram from 
all liability in respect thereof to himself and to bis minor son, 
Venkat Row.” And on’ the 25th of November, 1897, Rajaram 
instructed the Registrar of the High Court “ to enter up satisfaction 
of the decree” in respect of the several sums which amounted in 
the aggregate to something like Rs, 86,000. Tuljaram also on his 
side withdrew the appeal he had preferred against the decree. 
Admittedly nó leave was either applied for or obtained from the 
court in regard j¢ither of the agreement or the entering up of satis- 
faction of the decree.. 

Matters-remiained in this condition until the plaintiff attained 
his majority,’ After some preliminary proceedings, to which it is 
unnécessary to-refer for the purposes of this’ judgment, he brought 
this suit on the 7th of November, 1906, to recover from the defend- 
ant Tuljdram on the basis of the decrees in the suit of 1886, a sum 
of Rs. 1,60,000 principal and interest, 


> Rajaram was also made a defendant in this action, and his acts 
‘relating to the agreement and the satisfaction entered under it 
“were challenged as fraudulent, without consideration ‘and not bind- 
irig on the plaintiff, having been made without leave of the Court. 
t. The learned Judge on the Original Side of the High Court who 
‘tried the case, was-of opinion that the suit was not maintainable in 
¿view of the prévisions of section 244 of the Code of Civil Procedure. 
; 758 
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Treating it, however; as an application under that section, he dealt 
with the matter on its merits." 


He held-that the compromise entered into by Rajaram was 
binding on the plaintiff, and that it was supported by consideration 
which consisted in the withdrawal by Tuljaram of-his appeal. 
The principal- ground of his judgment i is to be found in the follow- 
ing passage :— 

¿ In this oase under the terms of the dearee the money in respect of which tha 
agreement. AA was-arrived at and satisfaction entered up was made payable to 
the third defendant personally andnot to the minor sixth defendant. If the 
minor had been represented by another guardian ad Hiem the third defendant could 
just as nell have made fho compromise and ontered up satisfaction of the amount 
payable to him under the decree and it sould not have been suggested that section 
„62 was applicable to the case. It makes no difference in my opinion that the thira 
defendant happened to be the guardian ad Hitom of the sixth defendant because 
in making the compromise and entering up satisfaction he was not acting as 
goardian ad hiem on behalf of the ipa, sixth defendant, but as the third detendsut 
dn the ‘suit. > Soy 


. The learnéd Judge accordingly gicrnfséed the plaintiff's suit, and 
C been affirmed on:appeal by the High- Court in 
its appellate jurisdiction. With regard to the invalidity of Raja- 
ram's acts’as affecting the plaintiffs rights, the learned: Judges '-in 
the appellate court Rave taken the same-view as the first’ court, 
that Rajaram, in entering into the compromise, acted in his personal 
‘capacity, which they considered him competent: to. do as“ his 
appointment as guardian ad diitem would not deprive him of. his 
‘capacity to act qn his own behalf.” ` They were further - of 
:opinion ‘that “as the money was made -payable to him only as the 
representative of the family of which he is the head, the compro- 
-mise he entered into will be binding on the other members, including 
the plaintiff, only. if it ig a bowa fide compromise of a ase 
claim.” 


It seems to their Lordships that there isa alae eed 
the reasoning on which the courts below have proceeded. No 
.doubt a father or managing member of a joint Hindu family may, 
under certain circumstances and subject to certain conditions, enter 
into agreements which may be binding on the minor members of 


‘the family. But where a minor is party to a suit and a next friend 
‘or guardian has been ‘appointed to look after the rights and 
“interests of theinfant in and concerning thé suit; the acts of such 


í 
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next friend or guardian are subject to the control of the court. 
Section 462 of the Code of Civil pepe expressly provides 
that— 

' No next friend or guardian for the suit shall. without the leave of the Soart, 
“enter into any agreement or compromise on behalf of a-minor, with referenca to 
the suit in whioh heacts as next friend or gardian. ; 

> The courts in India seem to think that because Rajaram was a 
party to the suit of 1886 and was also guardian ad Jitem for his 
minor-son, who .was a member of the joint family whom Rajaram 
was representing, it was open to him to enter into the compromise 
tin his personal capacity, and as it was a dona fide settlement ofa 
disputed claim, it became binding, om the minor by vittue of his 
having acted as the managing member of the family. ` How far 
the acts of a father or managing member may affect a minor, who 
is a party to the suit represented by another person as next friend 
or guardian ad litem, is a question which does.not arise in the case, 
and their Lordships are not called upon to express „an opinion on 
it. But they consider it to be clear that when he himself is the 
next friend or guardian of the minor his powers are controlled by 
the provisions of the Jaw and he cannot do any act in his capacity 
of father or managing member which he is debarred from doing 
as next friend or guardian without leave „of the court. To hold 
otherwise would be to defeat the object of the enactment. 


The learned Judges, however, seem to have lost sight of the 
‘fact that the agreement, which is challenged in this case, was 
: entered, into by Rajaram not only on his own behalf but also on 
, behalf. of his minor son, for whom he was guardian: in. the suit. 
Their Lordships are of opinion that, in view of the ‘provisions of 
section’ 462, he had no authority to enter into any compromise or 
agreement purporting to bind the minor. 
In their Lordships’ judgment the fact that the mpnies were 
- made payable to Rajaram, who was admittedly representing his ° 
branch of the family, makes no difference in the duty which lay 
on hims to obtain. ‘the Ieave of the ‘court to an ‘agreement which 
was ‘clearly intended. to-affect the rights and interests ‘of his son. 


% , -Their.Lordships-are of opinion -that'there should be a déclara- 
tion inthis. case. -that- the agreement of.the-aist:.Npvember, r897, 
and the satjsfaction entered theieunder*are not binding on the 
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Orvi. plaintiff and that he is remitted to his original -rights under the 
1913. decrees in the suit of 1886. 


GANESHA Their Lordships will, therefore, humbly advise His Majesty 


Row that the decree and judgment of the High Court should be set 
ee aside, that a declaration: should be made in the terms stated, and 


—-. that the case should be returned to the High Court to deal with 
4. the other questions covered by Issues Nos. 6 and 7 BDE between 
the parties. l ; 

The respondent Tuljaram will pay the costs of the appeal to 
the High Court in its appellate jurisdiction and the costs of this 
appeal. The costs of the trial on the Original Side of the High 
Couyt, and those which will be incurred in the a a proceedings; 
will abide the result of those proceedings. ° 

J. M. P. Appeal allowed and cause remanded. 

Douglas Grant: Solicitor for the appellant 


John Josselyn : Solicitor for the first respondent. 
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TopBaALL, J Code of Onminal Procedure (dot V of 1898), sections 65, 110, Chapter VIL — Arrest 
without a warrant— Proosedings under section 110, 


Beotion 55 of the Code of Orlminal Procedure is independent of Chapter 
VIII of the Code although proseedings under that shapter might follow an 
arrest under section 55, Orimina] Procedure Oode, as a natural sequence. A 
police offleer can, therefore, arrest or cause io be arrested, without a 
warrant or an, order of a Magistrate, any person who ts by repute,a robber, 
house-breaker or thief, or otherwise comes under yeotion 110, 

CRIMINAL, REVISION from an order of A. Sabonadiere, Ear, 


e Sessions Judge of Aligarh. 
C. Ross Alston and A. H. C.. Hamilton, for the P T 
R, Malcomsan, (Assistant Government Advocate) for the’ Grown: 
The following judgment was delivered by 


Twilball, J. TUDBALL, J.—The thirteen applicants ‘have ‘been convicted of 


onences ünder sections 147, 225 Band 332 of the Indian Penal’ Code 
En * Òr. Rev. Nò 81D of 1918. 
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Their. convictions and sentences’ were upheld on appeal. 


”. ‘The present application for revision raises two points—(1) That 


the arrest without a warrant of Nepal by the police was-illegal and ° 


therefore the resistance offered to the police constituted.no offence, 
~and (2) that the sentences are too severe. According: to the 
-evidence‘on the record, the Sub-Inspector, Har Parsad, deputed 
certain police officers, subordinate to himsélf, to:arrest Nepal 
against whom the police were about to: take proceedings under 
-section LIO of the Code of Criminal ‘Procedure with a view to his 
-being bound: over to be of good. behaviour. - - 
According to the evidence, thé police officer in question gave a 
written order to his subordinate officer. to carry out this arrest., 


The plea in revision:is that in the absence of the authority 
under Chapter VIII of the Code-of Criminal Procedure, the police 
cannot arrest without a warrant a person against whom proceedings 

„under section 110 are ‘contémplated. Under section 55, clause (c), 
‘an officer in charge of a police station may arrest or cause to 
‘be arrested any person who is by repute an habitual robber, 
house-breaker, or thief or habitual receiver of stolen‘ property 
knowing it- to be stolen or who by repute habitually commits 
. extortion or'in order to, the committing of extortion, habitually puts 
“or attempts to put persons in fear of injury. This is a section 
which is independent ef Chapter VIII, although proceedings under 
-Chapter VIII may follow such arrest as a natural sequence. 
Such ‘a’ police officer: may arrest without -an order from a ae 
and without # ‘warrant. 


` Section 55 says: “He may in ‘like manner’ arrest ” and ‘like 
‘manher’ refers to section 54 which gives a ‘police officer power to 
arrest without an order ‘from a magistrate and without a warrant in 
‘certain specified cases, “Section 56 ‘points out that- where any 
officer in charge'of a police station requires any officer subordinate 
‘to him to arrest without a warrant any person, he may” deliver 
to the officer’ required to make arrést an order in writing. 
So far as the evidence on the record goes, all the provisions of 
these” sections were fully complied with and the police were justi- 
fied in making the arrest or attempting to make the arrest. 
Moreover, according to the-evidence of the Sub-Inspector, the 
acotin he was taking was in pursuance of the permission of the 
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‘Sub-divisional officer. Even that was not necessary under section 
55- The plea has, tlerefore, no force in the circumstances of the 


° present case. There remains the question of sentence. 


The only portions of the sentences which need any commént, 
are the fines. Nepal has received a sentence of two and a half 
years’ rigorous imprisonment and a fine of Rs. 100, Moti Ram 
has been sentenced to one year’s rigorous imprisonment and a 
‘fine of Rs. 300. Musammat Ramkunwar, the wife of Nepal, to 
four weeks’ imprisonment and Rs. 30 fine. The three youths, Har 
Lal, Jagram and Kamal Singh, have been bound over under section 
562 and have been fined Rs. 75, Rs. 20 and Rs. 20. 


-The other applicants have been sentenced to imprisonment 
only. In some cases, where fines are imposed in lieu of terms of 
imprisonment, it may be necessary to impose heavy fines. But, 
in the present case, the accused have received substantial sentences 
of imprisonment and the extra fines imposed will transfer a part 
of their punjshment to their dependants also. In the case of Nepal, 
I set aside the fine completely. His sentence. under section 225 B, 

‘will remain six months without fine. In the ease of Moti Ram, his 
sentence is.a fine of Rs. 300 under section 225 B plws one year’s 
rigorous imprisonment under section 332 of the Indian Penal Code 
and six months under section. 147 of the Indian Penal.,Gode. In 
his case,-as the. fine is the only sentence imposed under section 
225 B, I reduce it to one of Rs, 30 or in default six- weeks’ imprison- 
ment. In the case of Ram Kunwar, she was sentenced to afine 
of Rs. 30 under section 225 B. No term of imprisonment. was 
imposed for this offence.. For offences under sections 147 and 332 
of the Indian Penal Code, she has received two weeks’ imprisonment 
in each. In her case, I reduce the fine to Rs..§ or in default to 
imprisonment for two weeks. In the case of the three yquths, Har 
Lal, Jagram and Kamal Singh, I reduce the fine in each case toa 
nominal sum of Re, I or in, default to two weeks’ imprisonment. 
In alleother respects the sentences will stand. The fines or the 
balances of the fines, as the case may be, if paid, will.be refunded. © 


Order riod 
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ee y ; $ 
BINDRABAN AND OTHERS 
Versus he 
SAHODRA AND ANOTHER.* 


Coda of Oral Procedure (det F of 1908), section 108, Order 41, rulo 33, Order 43, rule 
1(s)—Swnt to recover share of a orop or its value—Small Oauso Court satwre—No 
: second appeal—No appeal from order of remand, E - 32 
“Phe reliefs claimed in' a certain sult, brought in the court of a Munsit. 
wore that it may be declared that the plaintiffs, by virtue of a purchase, 
became owners of half of eertain crops and were entitled to recover their 
share of the crops or its value and a decree may be given for it or in lieu 
* thereof for a sum of Re. 1566-8-0. . 

Bed : that 1f was a suit to recovot moveable property or its valne and 
"asdf Sial Oause Court “nature jand no second appeal! lay’from the 

+ -decres ofan appellate court: ` - Bat Ee A 


Had: further that under- Order 48, rule 1 (x), Civil Prosedure Oode, an 
appeal against an order of remand passed under Order 41, rule £8, Civil 
Prosedure Code, by an appellate sourt, would He if an appeal would lie from 
+ thedderee of that court. - 
a “FIRST ‘APPEAL from an ordér of Rai Kanahiya Lal Bahadur, 
‘District “Judge of Jaunpur, reversing a decree of M. Ali Moham- 
‘mad, Additional Munsif.° ° . À . 
-` Suit for damages. i : l 
- The suit was brought on the allegation that the respondents, 
Musammats Sahodra and Sonpati, were the joint owners of certain 
standing crops in equal shares, that Sonpati sold her share to the 
plaintiffs but that Sahodra cut it away along with hber share. The 
_plaintiffg prayed for reliefs as follows => _ x 

“Jt may-be declared that the whole ee crops standing on 
3°66 acres of sir land, in which the defendants Nos. 1 and 2 hold a 


moiety.share each, was cultivated by defendants 1 and 2 and that ` 


_Musgoimat Sonpati was the owner of one-half share and the 

plaintiffs, by virtue of the purchase, were the owners of the same 

“one-half share-and a.decree for Rs. 156-6-0, being the price of one- 

half of:i:.7....CTOPS..-+-+++ appropriated by the defendants, may be 

wpassed.in fayour of the plaintiffs against the defendants.” i 
i +F. A. F. O. 114 of 1913. i 


May, 16. 


TUDBALL, J. 
Raia, J. 


Orv. 


1918. 
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The court of first instance, relying on a previous decision, held 


e that the right of Sonpati could not be litigated in this suit and 


BuDEABA decreed the suit. The lower appellate court, however, reversing 


Bim ovek: 


et 


Twdball, J. 


the decree of the Munsif, remanded the case for decision on the 
merits. 
Plaintiffs appealed. 


Gokul Prasad (with him Pearey Lal Banerji), for the respondent, 
raised a preliminary objection to the effect that this being a suit of 
Small Cause Court nature, no appeal from’ the order lay to’ the 
High Court because a second appeal would not lie. VideO. 43, R 
I (4), Act V of 1908, It wasa suit for recovery of damages pure 
and: simple andwas clearly a case of Small-Cause Court nature. . 


Haribans Sakai, ‘for'the respondents. The suit was a ‘suit for 
declaration of right to the sir and also for damages, and could not 
be entertained by'the court of Small Causes, The plaintiff claim- i 
ed the declaration of the right of his vendor. and it was the Mun- 
sif only who ‘could, adjudicate upon the question. 


The following judgment was delivered by 


TUDBALL, J.—This is an appeal from an order of remand. A 
preliminary objection is taken that no.appeal lies. The appellants 
are the plaintiffa They brought a suit in the court of the Munsif, 
valuing it at Rs. 156-6-0 and they ¢laimed a half share in certain 
crops grown on certain land, or in lieu thereof, a sum of Rs, 156- 
6-0. On this amount they paid court-fees. Their case was that 
one Musammat Sonpati jointly cultivated this land with the other 
defendant, that she was the owner of half the crops" and'that she 
B24 sold them to the plaintiffs. They’ asked the court ‘to dedlare 
tlt she had so done and they were entitled to recover the crops 
or their value. The suit 4s clearly a suit to recover moveable 
property of the value pf Rs: 156-6-0 or their value. The suit is 
of a Small Cause Court nature and there can bé no second ‘appeal 
from tHe decree of the appéllate’ court. Under Order .43, ‘rule 1, 


“clause (=) an appeal against’ an order under Order 41, ruje 23, 


would lie if an appeal: would lie from, the decree. of the appellate 
court, Therefore ‘no appeal lies in the present case. “We allow 


abe prélinjinary objection aand- dismiss the appeal: with costs. t 


E Jri : “os, O Appeal dismissed, 


ae ee E 
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BADRI DASS 
versus ¢ a 
MANOHAR DASS.* 

Linitation dot (IX of 1903), scotlon 19—Dab repudiated— Manner in which debi 
discharged mentioned —Not an acknowledgment of the debi—Nor an 1 deknowlodgment 
coupled sith a daim to a set-off. ` 

The plalntiffs ‘purchased a certain debt due to G, an insolvent, and gave 
notice to the defendants, who owed that debt, asking them to pay up. The 
defendants replied that they owed nothing as they had already discharged 
the’ debt partly by’ paying the amount of a certain Hundi drawn by G and 
partly by making a certain payment to the receiver. Hold, that the defendant 
having directly and expressly repudiated the debt, only giving details of the 
manner in whieh it had been discharged, there was no acknowledgment of the 

` debt within the meaning of sestian 19 of the Limitation Act, nor was there 


an acknowledgment coupled with a claim to a set-off within’the meaning ‘of 
` Explanation (1) of that section. , 


i : Trilok Nath v. P SE E RPE ta 


SECOND APPEAL from a decree of J. L. Johnston, Esq., District: 


Judge of Farrukhabad, reversing a decree of Babu Jotendronath 
Bose, Munsif. 

Svit for recovery of money. ` 

.The court of first instance decreed the claim. ° 

The lower appellate court reversed the deste 

Plaintiff appealed. 

` The‘facts of the case are fully set out in the judgment. 

` W. Wallach and A. H. C. Hamilton, for the appellant. - : 

Satish Chandra Banerji and Tej Bahadur Sapru, for the defend- 
ants, . `> - . z i : 
.: The judgment of the Court was delivered ‘by `: 

-RICHARDS, C. J.—The facts out of which this appeal has ariseii 
are shortly as follows :—One Ghahsham Das, a merchant, ‘became 
insolvent. The receiver over his estate sold his book-debts: as ‘a 
means of realising the estate.for the benefit of the creditors. The 
plaintiff's father purchased .the book-debts and-amongst them a 


debt supposed. to be due by the defendants, Manohar -Dass ‘ant 
d *85. A, No. 1054 of 1912. 
7 - 76R 


Richards, O.J. 


CITIL. 
1918. 


BADE Dass 
D. 
MANOHAR 
Daas. 


Richards.J. 
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Makhan Lal, for Rs. 1,276 odd. The present suit was brought to 
recover the amount of this debt, less by a sum of Rs. 76 odd, which 
“had been paid by Manohar Dass and Makhan Lal, to the receiver. 
Amongst the defences pleaded was the plea of limitation, which #s 
the plea which has been argued on both sides in this Court. It has 
to be admitted that the suit would be barred unless a post-card that 
was written on the 21st of February was a sufficient acknowledg- 
ment so as to give rise to a new period of limitation from that date, 
The post-card was written in reply to a demand by the plaintiff in 


eee of the debt. It is as follows -— 


“arst February, 1g1a. 
Notice. 


In reply to your notice, dated 19th February, 1910, we write to 
you that we owe nothing to the shop styled “Moti Ram Bhojraj,” 
because we have paid (the amount of) a hundi for Rs, 1,200 (drawn 
on Baisakh Badi 5, in favour of Pandit Balmakund, payable fifty- 
one days after date), on account of Ghanshiam Das, proprietor of 
the shop aforesaid. The hundi was drawn by Ghanshiam Das, 
The payment was made on Jeth Sudi oth, Sambat 1964. In addi- 
tion (to the aforesaid sum) Rs. 76-2-3 were paid to Jwala Prasad, 
receiver, on. Asarh Sudi 11th, 1965. Nothing is now due by us. -If 
you will take legal proceedings. you will be liable for damages 
and costs.” . 

-~ In our opinion this is not an acknowledgment of liability for 
the debt now claimed from the defendants. It certainly cannot be 
said to be “ an acknowledgment of liability for this debt made_in 
writing and signed by the defendants.” Mr. Hamilton, on behalf 
of the plaintiff-appellant, contends that it ought to be read as-“ an 
acknowledgment of the debt coupled with the claim to a set-off” 
which would be sufficient, and he cites Explanation (1) to section 
19 in support of this contgntion. In our opinion the. post-card 
in question was not an acknowledgment coupled with a claim to 
a set-off. It was a direct and express repudiation of the debt 
giving details of the manner in which it had been. discharged. It 
cannot be read as equivalent to the defendants writing that , they: 
admitted that they owed this debt but that they had a counter- 
claim or set-off against these defendants [See Tri/oki Nath and 
another v. Bhagwat Das (1)} On the evidence on the record it 

(1) [1899] 19 A. W. N., 222, 
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cannot be contended’ that the post-card, or the payment of ps 
Rs, 76-2-3 to the receiver, constituted a part-payment of principal, — 1918. 


or interest under section 20 of the Limitation Act. BADRI DASS 
i ; . *. 
The only other question which has been raised in the present Maxonar 
Dass. 


appeal is that the defendant, Makhan Lal, did not appeal against — 
the decision of the court of first instance. The appellant says Mohards, C.J. 
that the decree of the court of first instance ought to be restored 
as against Makhan Lal. We need not say any more on this point 
except to point out that the appellant did not make-Makhan Lal 
a party to the present appeal. 
` In our opinion the appeal fails, and we accordingly dismiss it 
with costs. 5 ' j 





Appeal dismissed. 

THAKUR PRASAD f aed 
VErSUS i 1018. 

PUNNO LAL AND OTHERS.* — 
. May, 7. 


Pioanoaal Insolvency. Aot (IIT of 1907), sections 38, 48 and 53 ($)—Limdtaiion Act 
(LX of 1908), solion 5—Appeal to Cori agamsi act of receiver —No exionsion gona ad 
of time allowed—Appeal and renew of jadgment—Apphoahon against an aci of 
_ resava. 
Bestion 5 of the Limitation Act-allows an extension of time only in cases 
of appeals, or applications fora review of judgment ot for leave to appeal 
orany other application to which that ‘seption might bé made applicable 
by any enactment or rule for “the time being in force, and the application 
mentioned in section 22 of the Provincial Ingolveney Aat is not such an appli- 
cation noris it an appeal in the strict sense of the term. Time eannot, 
therefore, be extended for making an application to the court against an 
act of the receiver, even when there isa suffielent cause for the delay, 


Dropadi v. Hiralal, [1912] L L. B., 84 All, 496, distinguished. 
_ First APPEAL from an order of H: E. Holme, Esgr., District 
Judge of Allahabad. e 
Application for restoration to possession under section 22, 
Provincial Insolvency Act. 
The lower.court rejected the application. 
Applicant appealed. 
The material facts of the case appear from the judgment 
Govind Prasad, for the appellant. 


_The respondents were not represented. . i 
*F. A. F. O. No. 83 of 1913, ; 
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The judgment of the Court was delivered by 


TUDBALL J.—The facts of the case, out of which this ses 
arises, are as follows:—The appellant is a secured creditor of an 
insolvent. He was a mortgagee in possession. A receiver was 
appointed by the court and it appears that on the 20th of September, 
1911, he took possession of the property in question. On the. 31st of 
October, 1911, the present appellant made an application: under 
section 22 of the Provincial Insolvency Act to the court 
asking it to reverse the act of the receiver and to restoré him to 
possession, he being a secured creditor, The learned District 
Judge held that as the application was made more than twenty- 
one days after the act complained of had been done, it was time- 
barred. He accordingly rejected the application. On appeal 
before us it is urged that the act complained of did not come to 
the notice of the appellant on the date when it was done or soon 
after it and the appellant went to the court withoūt delay and 
therefore the court ought to have applied section 5 of the Limi- 
tation Act and admitted the application. The appellant did not 
ask the court to admit his application out of time and there is 
therefore on the record no evidence whatsoever to show that there 
was sufficient cause for so doing. We therefore remit the follow- 
ing issue to the court „below :—When did the act of the receiver 
first come to the knowledge of the appellant? The court will take 
any evidence offered on the issue by the. parties and remit its find- 
ing. On receipt of the finding ten days will be allowed for ob- 
jections. 

On the return of the findings the judgment of the Court was 
delivered by 

TUDBALL, J.—The return made by the court below to the issue 
remitted is that the appellant came to know of the act of the re- 
ceiver on the 27th of October, 1911, że. four days prior to his fil- 
ing the application ofthe 31st of October, 1911r. If section 5 of 
the Limitation Act (IX of 1908), could apply to the application 
made By the appellant to the court below, then we should be of 
opinion that the appellant was entitled to ask the court to exer- 
cise the power granted by thatsection, But, in our opinion, sec- 
tion 5 of the Limitation Act does not apply to applications con- 
templated by section 22 of the Insolvency Act. Section 5 of the 
Limitation Act runs as follows :—“ Any. appeal or application for 
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a review of judgment or for leave to appeal or any other applica- 
tion to which this section may be made applicable by any enactment 


or rule for the time being in force may be admitted after the period ° 


ofdimitation prescribed therefor, when the appellant or applicant 
satisfies the court that he had sufficient cause for not preferring 
the appeal or making the application, within such period.” An 
application under. section 22 of the Insolvency Act to the District 
Judge is not an appeal, application for review of judgment or for 
leave to appeal and it is admitted that there is no rule or enact- 
ment under which this section was made applicable to section 22 
of the Insolvency Act. Our attention is called to the Full Bench 
ruling in Dropadi v. Hira Lal (1). But that ruling does not help 
the appellant. Granting that the general provisions of the Liti- 
tation Act apply to the Insolvency Act, the very wording of section 
§ limits the applicability of that section to appeals and applications 
of acertain ‘character. An application under section 22 of the 
Insolvency.Act does not come in any way within the category of 
such applications. It is urged that the application to the District 
Judge agninst the act of the receiver is really an appeal ds is con- 
templated by section 5 of the Limitation Act. Clause (2) of 
section 52 of the Insolvency Act is quoted, which runs as follows :— 
“Subject to the appeal to the court provided for by section 22, 
any order made or act’ done by the Official*Receiver in the exer- 
cise of the said powers shall be deemed the order or act of the 
court.” It seems to us clear that the word ‘appeal’ in this clause 
is not used in the strict legal meaning of the word. The very 
wording of the section shows this. Section 22 is perfectly clear, 
The proviso says “ Provided that no application under this section 
shall be entertained after the expiration of twenty-one days from 
the date ofthe order or decision complained of.” The right of 
appeal is given in section 46 of the Act, In our opinion an appli- 
cation under section 22 of the Act against an “ act” of the receiver 
is not and cannot be an “appeal” such ag is contemplated by 
section 5 of the Limitation Act. It is clear, therefore, that section 
5 of the Limitation Act does not apply and the court below was, 
therefSre, bound to reject the application made to it and this appeal 
must fail. It is dismissed. We make no order as to costs, as the 
other side is not represented. 
(1) [1913] I. L. B., 34 ADN., 408. AEE daa 
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Ovi SIDHESRI PRASAD NARAIN SINGH 
loys. . versus 
May, 14,13. GOSHAIN MAYANAND AND OTHERS.* 
Rr KARDE Codo of Ciril Procedure (Act XIV of 1388), soauons 513-315—Awotion sale set amdo for 
0. J. * wani of judyment-detio:’s saleable interest in the properly sold— Auction-pwrokaser’s 


Lyn, J. right to recover purchase money —Bight given by the Codo—Lamitation Aoi (LX of 
1908), soh. I, artcios 68, 180—Not money had and rooased, - Í 

A certain property was, in execution of a decree, put up to sale and pur- 
chased by the plaintiffs The proceeds of the sale were realised and were on 
Ist July, 1907, distributed among the different,judgment-creditors. An objee- 
tion was taken by a elaimant to that property in the exesution prossedings 
but was disallowed; whereupon he brought a regular suit which was de- 
creed and the plaintiffs were deprived of the property purchased. The 
Plaintiffs instituted the present suit on 12th Septamber, 1910, claiming to get 

-baok the purchase money in certain proportions from the several defendants, 

Held that, outside the provisions of the Code of Glvil Procedure, an auo- 
tlon-purehaser had no right to recover back the purchase money merely by 
showing that the Judgment-debtor had no saleable interest in the property 
sold; and that the plaintiff's cause of action to enforce such a right was 
given to him by sestions 318 to 815 of the Code of'Oivil Procedure of 1882, 
whioh was in force at the time of the sale and the distribution of the pur- 
chase money in the present oase, 

Hold further that this was a form of sult for whieh there was no speolal 
provision in the Limitation Act and therefore article 120, and not article 62, 
was applicable, and the suit was within time. a 

Munna Singh v. Gajadhar Singh, [1888] I. L. E., 6 AIL, 577 ; Mohudeon 

Ibrahim Y. Mohammed Mura Lewai, [1912] 98 M. L. J. R.. 487, followed. 
Ram Kumar Shaha v. Ram Gour 8kaha, [1909] 130. W: N., 1080, not followed. 

Hunuman Kamat v. Hauman Mander, [1891] 1. L- R., 19 CaL, 128, 

distinguished. d . -o 

` First APPEAL from a decree of Srish Chandra Basu, Esq., 

Subordinate Judge of Benares, 

Suit for money. e , 

In execution of a decree passed against certain persons the 

house’ property of the judgment-debtors was sold on 18th March, 

, 1907. The plaintiff purchased the property for Rs. 15,200, e There 

being other decrees against the same judgment-debtors the decree- 

holders, in those cases, applied for rateable distribution of the 


assets which consisted of Rs. 15,200 paid by the plaintif. _ The 
Í * F. A. 4) òf 1913. 
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money was distributed as prayed. One Ram Prasad Singh brought 
a suit against the plaintiff for a declaration that the property sold 


was his and the judgment-debtors had ‘no saleable interest in it and i 


he» prayed for setting aside the sale. The sale was set aside on 
11th September, 1907. The High Court on appeal affirined that 
decree on 22nd November, 1909. The plaintiff brought the present 
suit on the 12th September, 1910, for refund of the purchase money 
against the defendants who had received shares in the distribution 
of Rs. 15,200, ‘The court below held that the suit was filed beyond 
three years from the date of the distribution of assets and was bar- 
red by limitation. 

Plaintiff appealed. 

Sundar Lal, (with him Bray Nath Vyas), for the appellant. ` 

Sections 313 and 315 of the Code of Civil Procedure, 1882, lay 
down that if the judgment-debtor has no saleable interest, the auc- 
tion-purchaser is entitled to a refund of his purchase money, This 
right is expressly given by statute but the question at one time was 
whether that remedy is the only remedy or the auction-purchaser 
could get a refund by means of a regular suit too. There is no 
doubt that the money can be recovered by suit. 

Munna Singh v. Gajadhar Singh, [1888] L L.B.,5 All, 577, 
and that from the persans who have received shares in the distri- 
bution of assets ` : 

Kishunlal v. Muhammad Safdar Aly Ehan, [1891] I. L B., 18 AIL, 888, 

“[LYLE, J.—The question is as to when the cause of action arose.] 

The case of 

Gurshidawa v. Gangaya, [1897] 1, L. E., 22 Bom., 788, 
settles that point. - 

The judgment-debtor had no saleable interest and the purchaser 
had a right to recover it The Act of 1859 gave no guarantee to 
the purchaser. He took everything or nothing. The Act of 1882 
guaranteed the existence of some saleable interest at least of the 
judgment-debtors in the property, the failute of which guarantee 
gives a right of action. No period is provided for suits like these 
by any special article of the Limitation Act. So article 120 of the 

Limitation Act would apply. 
; [Motilal Nehru, for the respondents, mentioned that the sections 
313 to 315 were not in force at the date of this suit, the law in force 
being the Act of 1908, O. 21, r. 92] - 
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The sale took place under the Code of 1882 on 18th March, 


„ 1907, and the sale proceeds were divided in July, 1907. The rela- 


tions were created when the Code of 1882 was in force. ; 
[RICHARDS, C. J.—What is the effect of the change in the law ?] 


Under the General Clauses Act (X of 1897), section 6 (c), the 
right acquired while the old Act was in force is not affected by the 
new Code. l 


As-to limitation. There are cases supporting both views, one 
set of cases holds that the omnibus article 120 applies to a suit like 
this, while others hold that article 97 applies. I submit that article” 
120 is applicable, but even if article 97 applies the suit has been 
brought within three years of the failure of consideration. 

Mohixdeon lbrakum v. Mahomed Mura Leui, [1913] 28 M. L. J. R., 487, 

_  Milakaata V. Imam Sahıb, [1893] I. L. R., 16 Mad., 861, 
hold article 120 to be applicable, 

Gurshidawa v. Gangaya, [1897] L L. R., 32 Bom., 788, 
mentions no.article but holds that’ the cause of action arises when 
the purchaser is deprived of the prpperty sold. 


[Their Lordships here called upon the respondents to reply.] 

Motilal Nehru (with him Tej Bahadur Sapru, Ghulam Mujtaba, 
Gokul Prasad, Gulsari Lal, Muhammad Ishaq and Kalindi Prasad), 
for the respondents. 

The right to bring a suit like thfs is a right which is independ- 
ent of section 315. l 


[RICHARDS, C, J.—In England an auction-purchaser has no right 
to institute a suit. It appears to me that no such rightiexisted 
here:before the Code of 1882.] i 


‘Ifyou take the tight to be the creation of statute then the 
remedy given by the statute should be applied. The Code contem- 
plates an application, to the Court executing the decree. The 
suit is therefore not maintainable under the Code. I submit that 
the right to bring the suit is a right independent of section 315, 
a general right, and under section 11 of the Code of 1882 4 suit is 
maintainable, I rely on ` 

` ‘Hani Doyal v. Shakh Samsudin, |1900] 5C W. N. 240, 
~-*\ Nityanund Roy v. Juggat Ohandra, [1902] T C. W N., 105, 107, 

Dorab Ali Khan v. Abdoo Asis, [1878] L. R., 5 L A, 116. j 3 

‘Section 315 only provides a summary remedy ° 
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~  Kishuntal v. Muhammad Safdar Als, [1891] I. L. B, 18 All., 888. . 

This is.a suit for relief on the ground of total failure of consj- 
deration from the beginning and article 62 of the Limitation Act 
will apply. 

He further cited : 

_ Bhawam Ksar v. Rikhi Bam, [1879] I. L.“R., 3 All., 354. 

Hanuman Kamat v. Hanuman Mandur, [1891] I. L. R.; 19 Cal., 128. 

The last case was ofa sale of a member's interest in a joint 
family which could not be sold. The case is in point. 

[RICHARDS, C. J.—That was a. case of private sale which is 
entirely different.]-: ` 
-> There too the sale failed as the vendor had no saleable intérest. 
The same principle applies here, 

Bam Kumar Shaha v. Ram Gour Shaha, [1909] 18 0. W. N., 1080. 

- Tf the judgment-debtor had no saleable ‘interest there was a 
failure of consideration from the beginning. ‘It is, however, a suit 
for money had and received. The right arises out: of the statute 
but the form is not prescribed by it. 


= My second point is that the remedy is not available ‘against 
my ‘clients who have only received shares in the distribution of 
assets. They are nejther the judgment-debtors nor were they 
parties tò the suit to set aside the sale. ‘The first essential for a 
suit under section 315 is thatit must be“ found” that the judg- 
ment-debtor had no saleable interest. I submit that it must be 
found by Court against those against whom the claim is made. 
~ Vithoba v. sat, [1898] I. L. R., 18 Bom., 594, 


The following judgment was delivered by 


RIOHARDS, C. J.—This appeal arises out of a suit in which the 
plaintiffs claimed to recover a sum of Rs, 15,200 in certain propor- 
tionate shares from the several defendants. The suit has been 
dismissed by the court below as being barred by limitation. The 
facts, for the purposes of the present appeal, may be taken as 
admitted. A decree-holder of the name_ of Mayanand Gir caused 
certaip property to be put to sale in order to realise the amount of 
a decree, The property was sold and purchased by the plaintiffs, 
An objection was taken on the ‘part of a claimant to the property 
in the execution, proceedings, but the objection was disallowe 
with the result that the purchase in favour of the present plaintiff 

77 R 


Bichards, 0J. 


CIVIL. 


1918. 


BIDHISRI 
PRASAD 
aes. > 
GosHAIN 
MAYANI. 


Rickards, 0.J. 
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was confirmed on the 20th of May, 1907. The proceeds of the 
gale were paid into court and were distributed amongst the 
persons who held decrees against the judgment-debtor of Maya- 
nand Gir. Its distribution took place on the Ist of July, 1907 
Subsequently the claimant to the property brought a regular suit 
to which he made the present plaintiffs parties and also Maya- 
nand Gir. That suit was decreed by the court of first instance 
onthe 11th of September, 1907, and after various hearings was con- 
firmed by the High Court on the 22nd of November, 1909. The 
plaintiffs instituted the present suit on the 12th of September, 1910, 
claiming to get back the purchase money as already mentioned. 
The court below holding that the suit was one for “money had 
and received” by the defendants for the*use of the plaintiffs, 
dismissed the plaintiffs’ suit as being barted by limitation on 
the ground that article 62 applied and the time began to run from 
the ist of July, 1907, when the decree-holders received the 
money. F 

The plaintiffs come here in appeal contending that ‘the deci- 
sion of the court helow was wrong. It seems to us that, apart 
from the Code of Civi) Procedure, the plaintiffs in the present case 
would have no right to recover back the purchase money they 
paid merely on the greund that the judgmtnt-debtor’s title had 
proved defective. This seems to have been the view taken by 
STRAIGHT, J., when referring a question to the Full Bench in 
the case of Munna Singh v. Gajadhar Singh (1). The learned 
Judge, after referring to a number of rulings, says, “By all these 
decisions it seems to have been recognised as an established 
principle of law, that a purchaser at a sale in execution of decree 
cannot recover his purchase money, if it turns out that the judg- 
ment-debtors, whose immoveable property he has purchased, had no .. 
saleable interest.” When the case came before the Full Bench 
this view of the law seéms to have been accepted. The learned 
Chief Justice refers to section 315 of the Code’of Civil Procedure, 
then in force, as being the foundation of the plaintiffs’ right, in 
that case, to get a return of his purchase-money. This also ecems 
to have been. the view taken by NAPIER, J. in the case of 
Mohktudeen Tbrahtiny. Mahommed Mura Lewar(®), At page 489 the 
learned Judge says, “It has been laid down by the Privy Council 

(1) [1888] I. L E.. 5. AlL, 577. (2) [1912] 98 M, L, J. Bu; 487, - 
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in Dorab Ali Khan v. The Executors of Khaju Moheeooddeen, that 
as in India moveable and immoveable property are alike capable of 
-being seized and sold under the writ of fieri factas, the responsibili- 
ty of the sheriff in respect of sales here is governed by the law 
relating to chattels rather than by that relating to the sale of 
real property. It is clear that where the property seized was 
personal estate and it was sold by the sheriff, no suit lay either 
against the sheriff or the judgment-creditor, who had received 
the purchase money, to recover it, when the property had been 
recovered from the purchaser by a person claiming title, the principle 
being that a- sale by the sheriff was not a sale in market overt, the 
purchaser acquiring thereby only what the judgment-creditor had 
a right to sell, namely, the precise interest, and no more, which the 
judgment-debtor possessed in the goods and that there was no 
warranty of title implied in a sale by the sheriff.” We agree that, 
outside the provisions of the Code of Civil Procedure, to which we 
shall presently refer, an auction-purchaser has no right to recover 
back the purchase money merely by showing that the judgment- 
debtor had no saleable interest. : 
The real reason is that in a sale by the court or its officer, there 
` is no warranty of title and the money which the purchaser pays 
cannot, either in law or equity; be said to, have been received by 
the court, its officer, or the creditors for the use of the auction- 
purchaser. We, therefore, think that, assuming that the plaintiffs 
had any cause of action, their cause of action was to enforce the 
right which was given to them by sections 313 to 316 of the Code 
of Civil Procedure of 1882 (which admittedly was in force at the 
time of the sale and distribution of thé purchase money in the 
present case). Section 315 provides, amongst other things, that 
when it is found that the judgment-debtor had no saleable interest 
in the property which purported to he sold and the purchaser is for 
that reason deprived of it, the purchaser shall be entitled to receive 
back his purchase money from any pergon to whom the purchase 
money has been paid. ; 
There is an alteration in the present Code which we need not 
cofisider for the reason mentioned above. The plaintiffs’ right is 
regulated in the present suit by the provisions of the Code of 1882. 
In the Full Bench case to which we have already referred, 
vis, Munna Singh v. Gajadhar Singh (1), it was unanimously 
7 (1) [1888] I. L. R, 5 Al., 67: - : 


SIDHESRI 


v. 
dosna 
MAYANAND. 


Bichards, 0.J 
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decided that an auction-purchaser was entitled to bring a suit 
to recover back his purchase money, when it was found that 
the judgment-debtor had no saleable interest. It seems to us 
quite clear that this is a form of suit for which there is no. 
special provision in the Limitation Act. We have already 
pointed out how, in our opinion, it’cannot be said to be a suit for 


_ money had and received. We, therefore, think that articlé 120 


applies and it is admitted that if this is the proper article the suit 
is within time. The learned advocate on behalf of the respon- 
dents urges that even if it be held that the plaintiffs’ right in the 
present case is a right under the statutory provisions of the Code 
of Civil Procedure of 1882, the suit is nevertheless a suit for money 
had and received by the defendants for the use of the plaintiffs, and 
he quotes, in support of this contention, the case of Ram Kumar 
Shahav. Ram Gour Shaha (1). The learned Judges, in deciding that 


‘case referred to the case of Hanuman Kamat. Hanuman Mandur(?), 


and say as follows, at page 1083: “We are unable to distinguish 
this case in principle from the case before us.” With great respect 
to the learned Judges we think that the cases were distinguishable. 
In Hanuman Kamat v. Hanssnan Mandur, the money was sought 
to be recovered on the ground that there had been a failure of 
consideration in the case of a private sale, whist the case before 
the learned Judges in Rath Kusnar Shaka v, Ram Gour Skaka, was 
a case, like the present one, in which an auction-purchaser sought 
to recover his purchase money on the ground that the judgment- 
debtor had no saleable interest. As against the authority. of this 
case we have the case already referred to of Mohsmdeen [brahim v. 
Mahommed Mura Lewat (8) in which the learned Judges expressly 
decided that article 120 was the article applicable to a suit in which 
an auction-purchaser sought to recover the:purchase money on the 
ground that the judgment-debtor had no saleable interest. f 


Under these circumstances, we think that the appeal should be 
flowed and the case remanded. We accordingly allow the appeal, 
set aside the decree of the court below and remand the case with 
directions to readmit the suit under its original number in the file 
and proceed to determine the same according to law. Costs hereto- 
fore will be in the discretion of the court disposing of the suit. 

MLN > Appeal allowed. 


(1) [19009] 18 0. W. N., 1080. (2) [1891] L L. R., 19 i 128. 
(8) [1912] 28 M L J. E, 487. 
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LACHMI NARAIN altas MUNNUJI 
versus 


. RAM CHARAN DASS AND OTHERS*. 


Cods of Oml Procedure (det V of 1908), Or. $9, r. 1 ; Order 43, rule 1, dause (r)— 
Order refnmmg or granting mfunction— appeal lios from ather. 

An order refusing as well as one granting an injunotion is an order 
covered by Order 48, rule 1, clause (r), Act V of 1908, and an appeal lies 
from an order refusing to grant an junction. 

FIRST APPEAL from an order of Pandit Guru Prasad Dube, 
Subordinate Judge of Allahabad. 

Application for temporary injunction. 

M. L. Agarwala, for the appellant. 

Sundar Lal, for the respondent. 

The judgment of the Court was delivered by ` 

TUDBALL, J.—This is an appeal from an order passed by the 
court below under Order 39, rule 1 of the Code of Civil Procedure. 
Two decrees where obtained against one Musammat Dropadi, in 
execution of which certain property was attached. Lachmi- Narain 
objected to the attachment and sale of that property on the ground 
that it belonged to him and not to the judgment-debtor. His 
objection was disallowed and he then brought a suit to establish 
his right. Im the course "of that suit he applied for a temporary 
injunction to restrain the defendant decree-holder from putting 
the property to sale. The lower court has refused the application 
merely remarking that the applicant can deposit the decree money. 
A preliminary objection is taken that no appeal lies from the order. 
It is contended that Order 43, rule I, clause (r), merely relates to 
an order granting an injunction, but not to an order refusing to 
grant an injunction. In our opinion, an order refusing as well as 
one granting an injunction is an order passed under that rule and 
the language of that rule covers both classes cof orders. There is 
no force in the preliminary objection. As regards the merits, the 
application is not strongly opposed and, in the circumstances 8f the 
case, the injunction ought to have been granted by the court below. 
We allow the appeal, set aside the order of the court below and 
grant a temporary injunction restraining the sale pending the final 
decision of the suit. Costs in the present matter will abide the event. 


Appeal allowed. 
. F. A. F. O. No. 26 of 1918,” 


OIL. 
1918. 


May. 15. 


TUDBALL, J. 
Rang J. 


Tudball, J. 


OIvIL. 


1818. 


May, 18. 


TUDBALL, J. 


RAFIQ, J. 


Tudball, J. 
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UMRAO BEGUM 
. DETSHS 


AHMAD ALI KHAN AND ANOTHER®. — 


Provincial Insolwency Act (LL of 1907) #8. $4, 886—Dower-tobt— Transfer byu Maho nedan 
insolvent io his wife in hou of dower-debi— Proceeding to soi ıt aside—The awonni of 
Gower-doebt claimed, not proved—AppHeation by wifo lo be entered im the schodalo of 
ored:tors —She can prove true amount of dower. 


Within 2 yeara of his application for insolvency the Insolvent had: made 
a transfer in favour of hls wife ostensibly for Rs. 25,000, in lieu of her 
dower-lebt. The receiver applied to have ‘the transfer set aside and in 
course of that proceeding it was held that the dower-debt of. Rs. 25,000 was 
not proved. The wife then applied to be entered in the sehedule of oreditors 
claiming Rs. 25,000, as her dower-debt. Hold: that it was not open to her to 


prove that her dower was Rs. 25,000, but it was open to her to prove the 
troe amount due to her. 


FIRST APPEAL from an order of A. Sabonadiere, Esdr, 
District Judge of Aligarh. 


Application to be entered in the schedule of creditors. 
The facts of the oase are fully set out in the judgment, 


The court below rejected the application. 


Applicant appealed. 
Mahomed Ishag Khan, for the appellant. 


J. N. Chaudhri and Sarat Chandra Chaudhri, for the respon- 
dents. , 


The judgment ot the Court was delivered by 


TUDBALL, J.—The appellant is the wife of one Ahmad Ati, 
who has been adjudged an insolvent. Within two years ‘of the 
application in the cage, he had executed a deed of transfer in favour 
of his wife ostensibly for a sum of Rs. 25,000 due to her as her 
dower-debt. The receiver applied to have this transfer set aside 
and in course of that proceeding it was held by the court below, 
and by this Court on appeal, that the transfer was not one made 
in good faith and for consideration and that the dower-debt of 


Rs. 25,000 was not proved. The transfer was ‘accordingly set 
* F. A F.O. No. 44 of 1918 
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aside. The wife has now applied to be entered in the ‘schedule of 
creditors claiming a sum of Rs. 25,000, as her dower-debt, This 


has been contested by the receiver. The court below has held 
that it has been decided*as between the parties that her dower- 


debt is not Rs. 25,000, and that she is not entitled to prove for 
any lesser sum. The applicant has ‘come here on appeal and it 
is urged that though it may have been finally decided between 
the parties that the dower-debt was not Rs. 25,000, it cannot debar 
her from proving thatit was a lesser sum. After considering the 
finding in the previous proceeding we think it is not open to the 
appellant to prove that her dower was Rs. 25,000, but she being 
‘the wife of the insolvent, it is open to her to prove the true amount 
due to her. She may find some difficulty in proving, but she 
must have an opportunity of showing what is due to her: We 
allow the appeal, set aside the order of the court-below and ' direct 
that the District Judge do allow the appellant n opportunity of 


proving the amount actually due to her. 
Appeal allowed. 


WAHIDUNNISSA AND ANOTHER 
VErSHS 
KUNDANLAL AND ANOTHER, 
Coda of Ostit Procedure (det F of 1993), Order 41, rulo 83° Order 43, rule 1 (n)— Orda 


of cksmissal of a swi for mon a sp0araKe6 of parties—Order sot aside by appellata 
court—Fwel court directed to hasr she case—Not a remand order—No appeal. 


A suit was dlamissed by t'he oourt of firat instance for non-appearance 
of elther of the parties, On appeal by one of the parties the appellate 
court set ayide the order of dismissal and directed that the first court 
should hear the case. Hold, that the order passed on appeal was not an 
order of remand under Ordsr 41, rulo 28, Civil Procedure Code, and no appeal 
from it lay under Order 48, ralo 1 (w), Code of Civil Prosedure. 

APPEAL from an order of Austin Kendall, Esq. I.C.S., District 
Judge of Cawnpore, setting aside the order of Khwaja Abdul Ali, 
Additional Subordipate Judge of Cawnpore.” 


A suit was dismissed for default of appearance. The plaintiff, 
without applying for the restoration of the case, appealed against 
the decree to the District Judge. The District Judge allowed the 
appeal and remanded the case for decision on the merits. 


Defendants appealed. 
i * P, å, F, O, No. 38 of 1918, 


CNIL, 
1918. 
May, 16. 


“TUDBALL, J, 
Baviq, 5. 
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Balded Ram Dave (for Sundar. Lal ), for the respandents, raised a 
preliminary objection to the hearing of the appeal on the ground 
that no appeal lay from the order. The appeal purports to have 
been filed under clause (#) of Order 43, rule 1, from an order 


supposed to have been made under Order 41, rule 23. The order 
appealed against has not been made undeé rule 23, Order 41. 
Rule 23 contemplates a case in which the court of first instance dis- 
poses of a suit upon a-preliminary point and passes a decree and the 


- “decree” is reversed on appeal. No “decree” has been made in this 


Tubal, J. 


case by the court of first instance and the case has not been decided 
ona preliminary point. The “order”.made by the court of first instance 
is not a “decree.” In such cases there is no appeal from the appellate 
deeree of the court. If the appeal had, been dismissed by. the 
District Judge, no second appeal would have lain to this Court. The 
law did not contemplate an appeal where the appeal was allowed by 
the District Judge. a l 

Nihal Chand (for S. M. Suleman), for the appellant : An appeal 
is allowed frôm an order of remand. Here an order of remand was 
passed and an appeal can be entertained. The court below had 
no jurisdiction to pass the order that it did. 


Even if no appeal lies, the court below having acted without 
jurisdiction, I submit, the case should be entertained under the, 
provisions of section 115, Code of Civil Procedure. - 


The judgment ofthe Court was delivered by 


TUDBALL, J.—A preliminary objection is taken that no appeal 
lies The suit was dismissed by the court of first instance as 
neither of the parties appeared. One party went up in appeal 
to the court below, which entertained the appeal, set aside the 
order of dismissal and directed that the first court should hear the 
case. The opposite party has come up in second appeal, and it is 
urged that no appeal kes. On behalf of the appellants it is urged: 
that an appeal lies under Order 43, rule 1, clausè (#), of the Code of 
Civil Procedure. This order relates to orders passed by appellate 
courts under Order 41, rule 23. In the present case’ the® order 
passed by the court below is clearly not an order tinder Order 41, 
rule 23,.and therefore under Order 43, rule 1, the appellants have 
no right of appeal. It is, therefore, clear that the preliminary objection 
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must prevail, We are asked to treat this appeal as an application 
for revision. Wedecline to doso in the circumstances of the 


presént case. The appellants, ifthey care to do so, must file an° 


application for revision which will be decided on the merits, The 


appeal fails ang is dismissed a costs, 
M L w < Appeal dismissed. 
| KABUL SINGH 


VETSHS 
HARI NARAYAN AND OTHERS*, 


Bogistraton Aet (XVI of 1908), soction 68 (1)—Absenoe of tho signature of oxoquiani 
below presentation ondorsement—AHra signature below exsoution endorsoment— Dus 
“ presentation.” . . 


` On a document adduced In evidence there appeared to be an iidorwaripnit 

that it was presented for registration and below it the signature of the 

_ registering oflser but not that of the exeeutant. Further down there was an 

“ endorsement of exeeution and payment of consideration, below which there 

was the signature of the registering officer as well as the thumb impression 
and the signature of the execntant. 


Had that the provisions of section 52 (1) of the Registration Act had been 
sufficiently complied with and the presentation had been duly made. 


Query—whether the provisions of the said,section are mandatory. 


FIRST APPEAL from a decree of Syed Jawad Husain, Esq., 
Subordinate Judge of Saharanpur. 


Suit for money. 

The material facts are set forth in the judgment, 
The court below dismissed the suit. 
Plaintiff-appealed. 

W. Wallach, for the appellant. ` à 


Nihal Chand (with him S. C. Banerji and, A. P. Dube), for the 
respondent. - 


The judgment of the Court was delivered by 


CML 
1918. 


WADUH- 
NIABA 


KUNDARLAL, 
— 
Tuddall, J. 
ON. 
1018. 
May, 1 16, 
Rrowagna, 

C. 
LYLE, J. 


RICHARDS, C. J.—This appeal arises out of a suit brought iohards,0.J. 


upon foot of a mortgage. The defence alleged payment. The 
plaintiff summoned a ro forma defendant to produce the bond 


* F., A. 86 of 1912. 
. 78R 


QY. 


1918, 


KasuLSineu 
v. 
HARI 
NARAYAN 


a 
Richards, O.J. 


Q 
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and, as the.result of.this summons, a bond was produced by some 
one and-was given in evidence by the plaintiff as the original bond. 
‘The answering defendant produced another bond which they say 
is the original of the bond sued upon. It is pretty clear that 
one or the other of these documents must be forged: The court 
below, evidently hesitating.to find on this issue of forgery, has 
decided the case on a supposed flaw in the registration. On the 
document adduced in evidence by the plaintiff, there appears to be 
an endorsement that the bond was presented for registration at a 
certain date ata certain time. Beneath this is a signature pur- 
porting to be that of.the registering officer. Immediately under this 
is an endorsement of execution and payment of the consideration. 
Under this is what purports to-be the-signature of the mortgagor 
together with a thumb impression. The learned Subordinate Judge 
appears to have been of opinion that, because the signature of the 
mortgagor did not appear immediately under the endorsement as 
to presentation, he was entitled to hold that the mortgage had not 
been duly “ presented.” In our opinion, he was, in this respect, 
quite wrong. 


The signature of the mortgagor, assuming the document to be 
genuine, does appear and we think that it quite sufficiently complies 
with the provisions of section 52 (1) a of the Registration Act (even 
on the assumption that the provisions of that section are mandatory . 
and that non-compliance would rendef the document invalid). There 
can be no doubt that the bond sued upon was accepted by the 
registering authority and this raises a strong presumption that it 
was duly presented. We allow the appeal, set aside the’ decree of 


the court below and remand the case to that court with direction 


to readmit it upon its original number and to proceed to hear the 
game on the merits. Costs in this case will be in the discretion of 


the court. 
. Appeal allowed. 


a e 
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MOHAMMAD ARZAL KHAN 
versus, 


KARIMAN BIBI*, 


UNTIL. 
°1918. 
Alay, 15 


Code of Crsit,Procedure (Act V of 1908), Sch. I, Or. 1, r. 9—Non-jomdor of partes— pyppart, J 


Mahowedan Law—One of the-hars alone stung for hor share—Swit rot bad. 


One of the several heirs, (sisters) of.a deceased Mahomedan. sued his 
widow, who had unlawfully transferred the property left by him, for her 
own share of her brother’s property without impleading the other heirs. 
Hold that the sult was not bad for non-joinder of parties and there was no bar 

- to an heir of the desohsed suing-for her share alone without impleading the 


other heirs, 

FIRST APPEAL from:an order of G. A. Paterson, Esqr,, I. C. S., 
District Judge of Benares. 

Suit for possession of property. ‘ 

The facts of the case are fully set out in the judgment. 

The court of first instance dismissed the suit. 


The lower appellate court remanded it for trial. 


Defendant appealed. . 

Abdul Raof and Mohammad Ishaq, for the appellant. 

Gokul Prasad and Peary Lal Banerji, for-the respondent. 

The judgment of the Court was delivered by 

TUDBALL, J.—This appeal arises out of a suit brought by the 
sister of a deceased Musalman to recover her share in the estate of 
the latter. The deceased Hidayat Ali left a widow, Musammat 
Imaman Bibi, and several sisters. The widow, Musammat Imaman 
Bibi, took possession of the estate. According to the plaintiff, she 


(À 


took possession in lieu of her dower-debt*with the consent of the , 


other heirs, the plaintiffs case being that the dower-debt having 

been paid’ off, she is, now entitled to her share. Musammat 

Imafhan Bibi transferred the property to the defendant-appellant 

and the plaintiff's case is that she had no power to transfer the 

property and against her the transfer has no force. The other heirs 

of Hidayat Ali were not impleaded. The defence pleaded that 
è =*F. A. F. O. No. 88 of 1918. 


RAFIQ, J. 


Tudbal, J 


pa 
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Musammat Imaman was the owner of the property, it having been 
gifted to her by a will, dated the roth of November, 1886, in satis- ` 
faction of her dower-debt, and that she was therefore the full owner 
and empowered to transfer. It was further pleaded that the suit 
was barred by limitation, that the defendant had purchased the 
Property in good faith and for consideration from the ostensible 
owner and therefore section 41 of the Transfer of Property Act 
operated in his favour. He further pleaded that if the will. was 
defective and passed no title to the widow, the dower-debt had not 
been satisfied and the plaintiff was not entitled to recover the 
property until the dower-debt was satisfied. Lastly, he pleaded 
that the suit was bad for non-joinder of parties. The Munsif 
decided in favour of the defendant and dismissed the suit. The 
plaintiff appealed. The learned District Judge expressed an opi- 
nion on several of the points which arose between the parties; but 
left some of the points untouched, eg., whether the dower-debt had 
been satisfied or not, and if the former, when was it satisfied? He 
held that the other heirs of Hidayat Ali were necessary parties and 
he remanded the case to the court of first instance to be tried 
de novo as against those heirs. It is against this order of remand 
that the present appeal has been filed. It is quite clear to us that 
the order of remand is bad. ` i 


The plaintiff is one of the heirs of Hidayat Ali.and as such she 
was suing for only her share of the property. f 
If she was claiming more than her share, the defendant could 
have pleaded that she had so done; but we fail to see that it, was 
necessary to implead the other heirs of Hidayat Ali. It was open 
to those heirs either to claim or forego their shares, but whatever 
action they may take, it cannot hamper the plaintiff in her claim 
and when the plaintiff sued for her own share, it was unnecessary 
to implead other heirs. The learned District Judge ought to have 
fone on to decide the appeal on the merits. We decree the appeal, 
set aside the order of remand and send back the case to the learned 
District Judge with directions to readmit the appeal on its origjnal 

number and decide it according to law. Costs will abide the result. , 
Appeal allowed. 
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BHAGWAT PARSHAD AND OTHERS 


VET SUS 
LACHHMI NARAIN AND OTHERS*, 


Land Revenue dot (ITX of 1901) sections 110, 111, 118, and £83 (k)— Portion — 


Apphoaut claiming certain Shamlat land—Oljeotion taken after the date fixed thero- 
for and rofected— Partition ordored as olatmod—Oivil sult barred. 

Jna suit for possession of certain Shamlat land the defence was that 
its ownership had been decided by the revenue court in partition prooged- 
ings between the parties and the sult was barred under section 288 (k) of 
the Land Revenue Act. It appeared that the defendants applied for 
partition of a xemindari and claimed the land in dispute as their own. On 
the date fixed for filing objections the plaintiffs, although their Mukhtar 
was then present, failed to file any. Later on, however, they did file thelr 
objections but they were rejected as having been made out of time and 
partition was ordered as prayed for. 


Held: that having failed to take advantage of the opportunity given 

under sections 110, 111, and 112 of tho Land Revenue Aot in the partition 

-~ proceedings, the plaintiffs were now barred under section 288 (t) of that 
Act from coming into the Civil Oour} to establish their title. 


SECOND APPEAL from a decree of S. Mohamed Ali, Esqr, 
District Judge, Banda, reversing a decree of Lala Achal Behari, 
Subordinate Judge. 

Sult for recovery of possession of immoveable property and 
mesne profits, 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. 

Plaintiffs appealed. e á 

The material facts appear from the judgment. 

Peary Lal Banerji (with him Uma Shanker Bajpate), for the 
appellant. 

The original mortgage to the Bank did notinclude Shamlat 


land as Shamlat was not mentioned. He cited certain cases in sup- 
port of the above which are not material to the report of this case. 


#8. A. No. 779 of 1913. 


ONIL. 


1918. 
BHAGWAT 
PAREHAD 
E. 
LAOHHMI 
NABAN. Ă. 


Tudball, J. 
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Lalit Mohan Banerji, for respondent, submitted that it was not 
necessary to go into the question as to what was mortgaged. 
Section 233(4) of the Land Revenue Act barred the suit. The 
lower courts had wrongly decided that point against the defend- 
ants. The defendants applied for partition and specifically 
mentioned the Shamlat land in suit and the land in suit had been 
allotted to the defendants by the Revenue Court by partition. 
He relied on 

_ Mohammad Sadiq v. Lawte Raw [1901] I. L. B., 28 Al, 291, 

Mar Mohammad Jan v. Sadanand Pande, [1905] 8 A. L. J. E., 48, 
Guthal Ohandhr v, Jogi Chaudhri, [1806] 3 A. L. J. R, 617, 
Narain Das v. Bhup Narain, [1909] 6 A. L. J. R., 408, 
* Dobi Saran Pande v. Ramjas, [1909] 6 A. L. J. R., 744, 
Lachman Das v. Hanuman Prasad, [1910] 7°A. L. J. B., 1156, 
Abhos Singh v. Inderjit Singh, [1910] 7T A. L. J. B., 1169, 
Naihumul v. To) angh, [1907] L L. R., 29 AN., 604,- ; , 
Terbdem Sahay v. Gokul Prasad, [1911] L L. B., 88 All, 440: [8. 0. 8 A. D. 


` J. B., 244], 
Bandey Ah v. Mohammad Ibrahim, [1918] 11 A. L, J. R., 19. 


Peary Lal Banerji, in reply, submitted that the point asto 
whether the plaintiffs had been given any sufficient opportunity in 
the Revenue Court had not been tried and if they had no sufficient 
opportunity, the present suit would not be barred. He referred to 

Khasay v. Jugla, [1906] L L.B. : 28 All., 482° 

The judgment of the Court was delivered by 

TUDBALL, J.—This isa second appeal arising out of a suit, fo 
recovery of possession and mesne profits of immoveable property. 
It was instituted on the 9th of February, 1911, in the caurt of the. 
Subordinate Judge of Banda. It was decreed by the court of 
first instance and dismissed by the lower appellate court. The 
plaintiffs have come up here in second appeal. 

The facts may be briefly stated as follows :—The plaintiffs were 
owners of a certain share in a certain Khata in the village-in ques- 
tion. Attached to this and other Khatas was some Shamlat land. 
The plaintiffs owned other shares in addition to this in the village, 
The share in the Khata was mortgaged. A suit was brought’ on 
the basis of the mortgage and the share in the Khata was sold to- 
gether with all appurtenances. It was purchased by the defendants 


\ 


to the present suit. The plaintiffs’ contention was that the share. 


in the Shamlat land was neither mortgaged nor sold in execution 
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of the decree. The defendants’ contention was that the share in 
the Shamlat land was appurtenant to the share in the Khata and 


must be deemed to have been mortgaged and sold when the latter , 


_ Was mortgaged and sold. 

The plaintiffs filed suits for rent against some tenants of the 
Shamiat land who pleaded that they had paid their rent to the 
defendants. The-suit was finally decided against the plaintiffs, the 
revenue courts holding that the defendants had received posses- 
sion, in execution of the Civil Court decree, of the Shamlat land. 
It was after this decision that the present suit was brought. 
Among other defences, the defendants raised the plea that the 
question between the parties as to the ownership of the Shamlat 
land, had been decided by the revenue court -in connection with 
a partition case and therefore the present suit was barred. The 
courts below disallowed the defence on the ground that the 
objections filed in the partition suit were disallowed as being made 
out of time, therefore, the revenue courts could not be held to 
have decided the question and there was no bar to the present suit. 


The facts of the partition tase are briefly as follows :—The 
application for partition was made in the year 1909 some two 
years prior to the institution of the present suit. The defendants 
asked: for partition oftheir share and they claimed the property 
which is now in dispute as their own. Notices and proclamation 
were issued by order dated- the, 11th of November, . 1909, and the 
oth of December, 1909, was fixed for the filing of objections, On 
that date Ahmad Ali Khan, described in the record of the partition 
case as the Mukhtiar Am of Bhagwat Prasad, one of the present 
plaintiffs, was present. The order of the court shows that no objec- 
tions of any sort were filed; it therefore directed partition proceedings 
to be drawn up. On the 2oth of January, 1910, objections raising 
the question of proprietary title of the property now in suit were filed 
on behalf of the present plaintiffs. The revenue court rejected them 


as having been made out of time. No appeal whatsoever was . 


preferred from that order and in the partition proceedings „it was 
ordered that the Shamlat land should be divided among the co- 


sharers of the different Khatas in proportion to the shares which 
they held in those Khatas. Partition has taken a somewhat 
weary and 'engthened course and is, at the present moment, on 
the verge of being completed. 


OIL. 
1918, 


BHAGWAT 
PARSHAD 


F, 
LA CHENI 
Narain. 


Tuata, J. 
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The lands have been divided and the share claimed by the 
plaintiffs in this suit has been allotted to the defendants. It is 
surged on behalf of the respondents that under section. 233 (£) of 
the Land Revenue Act the present suit is barred, that it was open 
to the present plaintiffs to have filed their objections and preferred 
their claim in the course of partition proceedings, Having failed 
to take advantage of the opportunity given under sections 110, III, 
and 1120f the Revenue Act, they are now barred from coming 
into the Civil Court to establish their title. In our opinion, there 
is considerable force in this contention. 


It is urged on behalf of the plaintiffs that if further time be 
allowed to them they might be able to show to the court that 
they had not or some of them had not the opportunity, which the 
law contemplates, of preferring objections under section 110 of the 
Revenue Act. In our opinion, it is too late to raise this contention 
now. The partition case has been going on for some four years 
and this suit has passed through two different courts. It was 
open to the plaintiffs, in answer to the defence raised by the res- 
pondents, to have met them with this contention that they had 
not received the opportunity of filing their objections in the par- 
tition case. It is too late now to ask this Court to allow further 
time merely in order to enable them to see whether or not this 
plea can be raised and’ can be established. “ 


So far as we can judge from the record! they have had ample 
opportunity of filing objections; as a matter of fact, they did file 
objections though not*within the time fixed hy the court. They 
did not state therein that they had not hyq any opportunity of 
filing their objections within time and that the notice was not 
duly served upon them. The order of the revenue court amounted 
to a decree and was-open to appeal. In our bpinion, section 233 
(k) of the Land Revenue Act bars the present suit. For this reason 
the appeal must fail and it is disinissed with costs, 

LMB -l f _ Appeal dismissed, - 
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DEBI BAKHSH SINGH 
Versus 
HABIB SHAH. 
Practce—Code of Civil Procedure (Act F of 1908), section 151 aad Order $8, ride $— 
Swut—Non-appearance of the plarntiff— Dismissal of suit for defauli—Death of the 


plaints f—Misiake—Inkeront powers of the Couri—Legal represeniatsse— A ppoation 
for substitunon. 


Where the fast that "the plaintiff was dead was anknown to the Judge, 
who dismissed the sult for non-appearance of the plainth? and the deseased 
plaintiff's son applied within the period of six months’ limitation under 
the Indian Limitation Act (IX of 1968), Bch. 1, art. 176, to have his name 
substituted in place of his deceased father under the Code of „Oivil Procedure 
(Act V of 1968), Order 22, rule 8. 


Heid, that the Rules, or Orders ‘of the Code dealing with the oase of non- 
appearanee of a suitor were inapplicable to the situation which arose 
when the «ultor was dead, that upon being pointed ont the mistake, it was 
the duty of the Court to reetify it, and that the applieation for substitu- 
tion should be granted’and the ult prosseded with. 


Hdd, aiso, that quite apart from seotion 151 of the Qode of Givi 
Prosedure, 1808, the Court po&sessed an inherent power to reotity the 
mistake whieh had been inadvertently committed, 

Ex PARTE APPEAL. froma judgment’ of the court of the 
Judicial Commissioner of Oudh reversing -an order of the court 
of the Deputy Commissioner of Bahraich, 

The question for determination was whether the appellant 
could maintain the present suit or not. 

Raja Muneshar Baksh Singh, father ‘of the appellant, instituted 
a suit for recovery of arrears of rent against the respondent 
under a lease, and filed his plaint on the 3rd of May, 1911, in the 
court of the Deputy Commissioner of Bahraich. The aa 
filed hfs written statement on the 31st May, 1911. 

On the 21st June, 1911, the said Raja Muneshar Bakhsh Singh 
died. But the Deputy Commissioner was not aware of the fact 
and on the 4th July, 1911, the date fixed for hearing, he dismissed 
the suit because the plaintiff was not present. 

i 79 R 
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On the 4th August, r911, the appellant, the only son of the 
deceased plaintiff, made an application purporting to be under 
Order 22, rule 3 and Order 9, rule 9 of the Civil Procedure 
Code, 1908, praying that his name might be substituted in place 
of his deceased father and that the order dated the 4th July, 
IQII, might be set aside. On the date of the application the 
agent of the appellant left the application with the General 
Superintendent of the court of the Deputy Commissioner of 
Bahraich at 4-30 p. m. stating that he was waiting in the court 
from 2 p. m. till then to present it but that he was unable to do 
so as the Deputy Commissioner had not taken applications on 
that date; the General Superintendent. reported this statement 
to the Deputy Commissioner, who, of the 4th August, 1911, 
made an order in these terms:—“He was in my court and 
might have filed it then. It may be accepted.” 

On the 11th September, 1911, the Deputy Commissioner grant- 
ed the application and made the order, which is fully set out 
in their Lordships’ judgment. ’ 

The respondent applied to the court of the Judicial Com- 
missioner of Oudh for revision of the orders of 4th August, 1911, 
and 11th September, 1911 and on the 5th December, 1911, that 
court passed a decree setting ‘them aside? The learned Judicial 
Commissioners held that the appellant’s application should have 
been dismissed as there was nothing on the record to show that 
there was a report of the succession to the deceased plaintiff as 
required by clause 5 of section 34 of the Rent Act (III of 1901, 
U. P.), that even if they were wrong in that conclusion the 
appellant's application under Order 9, rule 9, must be taken to 
have been filed on the 4th August, 1911, which was after the 
period ‘of 30 days’ limitation prescribed in that behalf and the 
application was therefore barred by limitation ; and that Order 
22, rule 3, did not? give the legal representatives six months to 
apply.to set aside the dismissal. 

The appellant then applied for a review on the ground that 
the dismissal of the suit under Order g, rule 8, was ultrh vires, 
that the court of the Deputy Commissioner had inherent juris- 
diction under section 151 of the Civil Procedure Code to set 
aside its own order,* and that no effect was piven to Order 22 
mle 3. 


VoL. xij ` PRIVY cOoUNGtL. my 6x7 
On the zoth February, 1912, the court of the Judicial Com- viL. 


missioner of Oudh delivered final judgment and held that thee 1913, 

digmissal of the suit under Order 9, rule 8, was w/fra vires, that ae 

section 151 of ‘the Code of Civil Procedure was ousted by the H«Knsn 
terms of Order 9, rule 9, and that Order 22, rule 3, did not "a" 
apply where the suit had been dismissed, and they thereupon 
passed a decree affirming that of the 5th December, 1911, and 
dismissed the application for review. - 


The appellant thereupon appealed to His Majesty in Council. 


De Gruyther, K. C. and S. A. Kyffin, for the appellant : The 
- plaintiff had died about a fortnight before the suit came on for 
hearing on July 4, 19h, when the Deputy Commissioner, who 
was not aware of the fact, dismissed the suit for default under 


Order 9, rule 8. 
( LoRD MOULTON : The Court cannot dismiss a suit for non- 


appearance where the plaintiff is dead.) f _ 
It, was a mistake and the RQeputy Commissioner was right in 

rectifying it. Atany rate any defect in procedure was cured by the 

powers conferred on him by séction 151 of the Code of Civil Pro- 

cedure, 1908. The application under Order 22, rule 3, was made 

within the period of six ‘months’ limitation under the Limitation 

Act, 1908, Schedule 1, art. 176, and it is submitted that the order 

of the Deputy Commissioner is tight and‘should be restored, But 

the court of the Judicial Commissioner says that the appellant. 

o have applied under Order 9, rule 9, to set aside the 


Bina Snin: 


ought t 
order for dismissal. 

[ LorD MOULTON : 

Even if it were applicable, it is evident that the Deputy 
Commissioner accepted the appellant’s*application. His action 
amounts to the exercise of his discretionary powers under section 
5 of the Limitation Act, 1908, to extend the period of 30 days’ 
limitation, and the Court of, Appeal was wrong in reversing the 
order af the Deputy Commissioner on the ground that the 
application was barred by limitation, The Deputy Commissioner 
says that a report of the succession was made under Act IHI of - 
‘ igor (U. P.), section 34, clause 5, and. the finding of the Judicial 
Commissioner to the contrary is erroneous. 


It has nothing to do with the case.] - 
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The respondent did not appear. 
The judgment of the Court was delivered by 


LorpD SHAW :—The appellant’s father, Raja Muneshar Bakheh 
Singh, instituted a suit against the respondent for paytnent of 
sums amounting to Rs. 15,908. The plaint was filed on the 3rd 
May, 1911, in the court of the Deputy Commissioner of Bahraich, 
The respondent filed his written statement on the 31st May, 
I9II. On the 4th July the following occurred before the Deputy 
Commissioner :—“ On the case being called to-day the plaintiff was 
not present. I therefore dismiss the claim. ‘Costs upon plaintiff.” 


The fact, unknown to the Deputy Commissioner, was that the 
plaintiff was dead. He had died about a fortnight before, namely, 
on the 21st June. It is plain to their Lordships that, upon this 
being pointed out, it was the duty of the Deputy Commissioner to 
rectify the situation. This duty Mr. Clarke, the Deputy Com- 
missioner, seems fully to have recognised. It requires no words 
of their Lordships to show the inapplicability of Rules or Orders 
dealing with the case of the non-appearance of a suitor to’ the 
situation which arises when the suitor is dead. The principle of 
forfeiture of rights in consequence of a default in procedure by a 
party to a cause is a principle of punishment in respect of such 
default, but the punishment of the dead, or the ranking of death 
under the category of default, does not seem to be very stateable. 


. The deceased plaintiffs son took the proper steps-to have his 
name substituted in place of his deceased father under Order 22, 
rule 3, of the Civil Procedure Code. Hedid so on the 3rd 
August which was well within the period of six months’ limita- 
tion under article 176 of the First Schedule of the Indian Limita- 
tion Act of 1908. Some question arose as to the application being 
time-barred, but the latter was very properly accepted by Mr. 
Clarke. The appellarft had also taken the proper steps to have a 
report of his succession made under section 34 of the Rent Act. 

On the 11th September, 1911, the Deputy Cosmissicner, pro- 
nounced the following Order:— - 

“phe case was didmissed as no one appeared on the previous hearing. This i 

was due to the death of the Raja of Mallanpor. The other side claim that the 


re-hearing is barred under section 84 of the Rent Act, bat that sestion eloatly 
requires a report of the succession; whieh has already been mado. It is argued 
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that the application is time-barred, but it was filled and aeoepted-under my order 
within time. Bat I eannot allow any technicality to obscure the fact that the 
case was only not heard because ofthe calamity which prevented applicant’s 
putting up this case. Under these cireumstances I accept this application, and 
fix 27th October for hearing of issues, if nesessary, and proof.” 

This order by the Deputy Commissioner iè so manifestly 
sensible and correct that their Lordships are of opinion that it 
ought to be reverted to, and the case proceeded with accordingly. 


On the 5th October, 1911; however, the court of the Judicial 
Commissioner of Oudh reversed the Deputy Commissioner’s order, 
and on the 20th February, 1912, on review, that judgment was 
, affirmed. In their Lordships’ opinion these judgments capnot 
stand, being vitiated by applying to a dead man Orders and Rules 
applicable to a defaulter. By thé Code of Civil Procedure, section 
151, it is provided that “nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power of the court to make 
such Orders as may be necessary for the ends of justice, or to 
prevent abuse of the process of the Court.” In their Lordships’ 
opinion such abuse has occurred by the course adopted in the 
court of the Judicial Commissioner. Quite apart from section 
151, any court might have rightly considered itself to possess an 
inherent power to rectify the mistake which had been inadvertently 
made, But section 151 could never be invoked in a case clearer 

' than the present, and their I*ordships are at a loss to understand 
why, apart from points of procedure and otherwise, it was not 
taken advantage of. 


Their Lordships have humbly advised His Majesty that the 
appeal be allowed, the Order appealed from set aside and the order 
ofthe Deputy Commissioner of the'11th September, 1911, restored, 
and that the appellant be found entitled to the costs of the pro- 
ceedings since the 3rd August, 1911, in India, and to the costs ‘of 
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Lord Shax. 


this appeal The suit will be remitted to Ifidia to be disposed of e 


on the merits, 
JM. P a, ; Appeal allowed. 
a L. Wilson & Co. Solicitors for the appellant. y 
‘The respondent did not appear. `` 
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SANWAL SINGH 
~ Versus 


GANESHI LAL”. 


Codo of Crou Procedure (Aol F ot 1908), Order 1, ralo 9 and Order 34, rule 1—Tromster 


Judge of Mainpuri, m 


of Property Aoi (IV of 188%) —Morigage—Release of the share of ons of tho two joint 
morigagors —The properties of font mortgagors soparate—Swal on mortgage irme- 
barred agarnst onc and security of has property exting righod— Ho not impleaded—Swit 
not bud fo) non-foinder — Cause of action mot porni. 


The plaintiff brought await on foot ofa mortgage. He alleged that M, 
one of the sons of the mortgagor, had not been heard of for 35 years and 
‘that A, the other son, had died childless ; and made B, the only heir of the 
mortgagor, defendant to the suit. In the written statement It was pleaded 
that M was alive and the suit, was bad for non-joinder ; bat at the time 
it was filed the suit against him had become time-barred. It appeared 
that Al and B werg separate and the lower courts gave a decree for the 
whole amount against the property standing separately in the name of 8. 


Hold: that Order 34, rule 1, Oivil Prosedure Coge, had no applieation to 
the ease ; the claim against M having besome time-barred and the mort- 
gage against hls property having beeome extingutshed, the only property 
whieh could be made liable for the mortg&ge money was the share in posses- 
sion of 8 in which M had no interest and he was therefore not a necessary 
party to the sult. r 

Heid: also that the properties of M and 8 being divided, no cause of 
action arose against them jointly and under Order 1, rule 9, the failure to 
implead Al was no reason to dismiss the suit against 9. 
` Held further thatif two properties were jointly mortgaged for the same 
debt, each of the properties was liable for the whole debt and the mortgagee 


eould proceed against both or any one of them. 
Geadanlal v. Babu Ram, [1911] 89 A.L. J 86, distinguished, Jagobnd v. 


Jas Ram, [1898] A. w. N., 120, followed, Imam Ali v. Baijnath Ram Saku, 
[1006] J. L. R., 83 UaL, 618, Hikim Lal v. Rim Lal, [1007] 60. L J., 46, 
Knshna Asyar v. Muthu Kumar Pillay, [1905] I. L. R., 29 Mad., 217, Haro 
Kumari v. Eastora Morigage Co., [1907] TO. L. J., 274, Debendra Nath Sga v. 
Mirsa Abdal Samad, [1900] 10 C. L- J., 160, dixcusged, > 
SECOND APPEAL from a decree of E. C, Allen, Esq., District 
modifying the decree of Syed Jawad Husain, 


Munsif of Shikohabad. - E 


#8, A. No. 1040 of 1919. ` 


` 
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Suit for recovery of mortgage money. 
The court of first’ instance decreed the claim. 
, The lower appellate coirt modified the decree, 
The facts of the case are fully set forth in the judgment. 
Braj Nath Vyas, for the appellant., 
Tej Bahadur Sapru, for the respondent. 
The judgment of the Court was delivered by 


RYVES, J.—This was a suit to recover Rs. 920, the principal and 
interest due on a mortgage executed by Umrao Singh on the 12th 
of July, 1880, in favour of the plaintiffs father by sale of the mort- 


gaged property. f 


It was stated in the plaint that Umrao Singh, the mortgagor, | 


died leaving two sons, Mangal Singh and Angad Singh. The 
plaint recites :—“ Mangal Singh has not been heard of for a long 
time, that is, for about twenty-five years, and Angad Singh died 
childless. ' In the public KAewat the names of Mangal Singh, who 
hag not been heard of, and ‘of Sanwal Singh, defendant, stand 


recorded in the column of the mortgagor against the property ` 


mortgaged. Besides Sanwal Singh, defendant, no other heir of 
Umrao_ Singh, principal mortgagér, and of Mangal Singh, who 
has not been heard of, is in existence.” This suit ‘was instituted 
on the 2nd of August, 190. In the written statement it was 
stated that Mangal Singh was alive and was in the service of the 
Indore State, and that he was a necessary party to the suit 
and that the claim was bad for non-joinder of a necessary party. 
This written statement was filed on the 24th of November, 1910. 
The courts below have decreed the suit and have directed that the 
whole amount claimed should be recovered by the sale of the pro- 
perty entered in the name of Sanwal’Singh and have excluded the 
share standing in the name of Mangal Singh. The learned Dis- 
trict Judge found, ister alia, (1) that Mangal Singh was alive, (2) 
that Mangal Singh and Sanwal Singh were separate, (3) that the 
suiteshould not be dismissed altogether because he had not been 
made a party. 

Before us, in’ second appeal, two only of the pleas taken in the 
memorandum of appeal have been pressed. Firstly, that on the 


Ryves, J 
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Orvin finding that Mangal Singh was alive the whole suit should 
1918. have been dismissed as he had not been made a party. Secondly, 
Bauwa, Wat in any event the half ofthe property recorded in Sanwal- 
Sman Singh’s name ought not to have been made liable for more thah 


Gawan half of the money claimed. 


as On the first point, reliance is placed on Order 34, rule I of the 
Bre J Code of Civil Procedure and Gendanlal v. Babu Ram (2). This 
case, however, does not apply, although some observations of the 
learned Judges and particularly those of Mr. JUSTICE KARAMAT 
HUSAIN, are against the appellant. We do not think Order 34, 
rule 1, really has any application in the present case.. That rule 
required all persons having an interest in the mortgaged security 
to be joined in the suit. Now this mortgage was time-barred long 
ago onthe proper construction of the law of limitation as laid 
down by their Lordships of the Privy Council. 


Twelve years and not sixty years, as had been held in these 
provinces, was.the pericgd within which ordinarily such a suit should 
be instituted. The plaintiffs suit on this mortgage would have 
been time-barred, had not the Legislature added section 31 to the 
Limitation Act. Under the provisions of that section the suit 
was in time up to the 8th of Augyst, 1g10. , The plaint was filed 

-only a few days before ‘this date. The plaintiff stated then that he 
had no knowledge whatever of the existence of Mangal Singh and 
that was the reason why he was not madeaparty. By the time 
the written statement was filed, the claim against Mangal Singh was 
time-barred and the mortgage as against him and his property was 
extinguished. We do not think it was the duty of the plaintiff to 
bring on the record a person against whom no claim could be 
enforced in the suit. At the time of the trial of the suit there was 
no mortgage subsisting on the property of Mangal Singh. The 
only property which could be made liable for the mortgage money 
*was the share in possession of Sanwal Singh. In this share 
Mangal Singh had no concern, He would not, therefore, seem to 
be a person having any interest in the subsisting mortgage security. 

The question may be looked at from another point of view also, 
Order 1, rule 9, provides that no suit shall be dismissed by reason 
of misjoinder or non-joinder of persons, That rule does not 


(1) fisll]j9 A. L. J. R., 86. 
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apply when a cause of action arises against a number of persons 
jointly because in that case when one of such persons is eliminated 
no cause of action subsists against the rest of them. If it does not 
subsist against all it cannot subsist against any. In this case, 
however, the property has been divided and portions of it are held 
separately by Mangal Singh and Sanwal Singh. No caue of 
action arises against them jointly and the failure to implead Mangal 
Singh is no reason for dismissing the suit against Sanwal Singh. 
On the second point, reliance is placed on Jam Alt v. Baijnath 
Ram Saku (1). In that case the ruling of this Court in Jatgobind 
v. Jas Ram (2) was dissented from. But this opinion, as stated on 
page 121 of the report in I. L. R., 33 Cal. has not been consis- 
tently adopted even in the Calcutta Court. In Hakim Lal v. Ram 
Lal (8), the ruling in Krishna Aiyar v. Muthu Kumar Pillay (®, 
which supports us, was dissented from. In Haro Knmart v. Eastern 
Mortgage Company (5), however, the learned Judges considered. 
the rulings in I. L. R., 33 Cal., p. 613 and in I. L. R, 29 Mad, p, 
217 and stated “ we consider the rule laid down in the last men- 
tioned case is correct.” In Debendra Nath Sen v. Abdul Samad (8) 
MOOKERJI, J.. who also delivered the judgment in I. L. R., 33 
Cal., p. 613, referred apparently with approval to the ruling in I. L. 
R., 29 Mad., 217 and tọ the ruling in C. L. J, Vol. VTI, p. 274 and 
stated at page 175 :—“ The general rule unquestionably is that a 
mortgagee cannot be required, at the instance of a purchaser of a 
part of the premises, to apportion his mortgage-debt among the 
several parts into which the property has been divided and to look 
to each only for the proportionate share, unless circumstances have 
happened, the effect of which, in fact and in law, is to create a sever- 
ance of the security.” It seems, therefore, that the ruling in 
I, L. R., 33 Cal., p. 613, was intended to govern the particular fact 
of that case on the point, and not to lgy down any general rule 
But be that as it may, it seems to us that we should follow the ru- 
ling of this Court in A. W. N., 1898, p. 120, with which we entirely 
agree. It was laid down in that case that “if two properties are 
jointly mortgaged for the same debt, each of these properties is 
(1) (1806) L L R., 38 CaL, p. 613. (2) [1898] A. W. N., p. 120, 
(8) [1907] CG. L. J., VoL VI, p. 40. (4) [1905] I. L. R., 29 Mad., p. 217 
(5) [1807] C. L. J., Vol. VI, p.274, (6) [1906] 0. L. J., Vol. X, p. 150. 
80R 
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liable for the whole debt, and it is open to the mortgagee to pro- 
ceed either against the whole of the mortgaged property or against 
a part only of such property.” In this case, if the original mort- 
*gagor had been alive it would have been open to the plaintiff to 
bring to sale the whole or any part of the mortgaged property in the 
judgment-debtor’s possession, and we do not see any reason why 
the right of the mortgagee should, in any way, be cut down or pre- 
judiced owing to the fact that after the mortgagor’s death the mort- 
gaged property was divided without the mortgagee’s permission, 
into two separate shares and separately possessed by two persons, 
We, therefore, think that the decree of the lower court was right 


and we dismiss this appeal with costs. ; 
: Appeal dismissed.” 


`` SHADI RAM 
Versus 


HET RAM®. 


Transfer of Property Act (IV of 188%), section 101—Mortgage—Pwrokaser of oguaty 
of redemption becomng eniiiled to the decree on a prior mortgage—stul on the 
subsoquent morigage—Prior mortgage merged in the decree passed theroon--Sale 
on subsoquont. morigage not subject to the prior morigage. 


The property in sult was mortgaged in 1880. It was again mortgaged 
in 1881 in favour of the plaintiff... One Het Ram, defendant, purarased 
the property in 1888. In 1892, a decree wax passed on the first mortgage 
of 1880 but was never exesnted nor wa3 property sold in execution thereof. 
It appeared, however, that in 1896 Het Ram somehow became entitled 
to that decree, 

On a sult of the second mortgage of 1881, he pleaded that a dosree for 
sale could be passed only subject to his prior right under the frst 
mortgage of 1880. - 


Heid that Het Ram eould, in no sense, be regarded as the owner of the 
mortgage of 1880 inasmuch as that mortgage having been sued upon, 
had merged in the decree of 1892 and the acquiring of the decree by him 
could not vest in him the mortgage upon whioh that deeree was based. 


e FIRST APPEAL fr$m a decree of Chaudhri Abdul Hasan, 


Assistant Sessions Judge of Moradabad, with the powers of a Sub- 
ordinate Judge. 

This was a suit for sale on a mortgage. The bond’ was 
executed by Musammats Phulloo and Narain Deion 15th October 


* F, A, 122 of 1913, 
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1881, in favour of Shadi Ram, the plaintiff. Before that Narain Dei Ori . 
had executed another mortgage in favour of Lachman Das om 1918. 
25th February, 1880. Lachman Das sued for and obtained a ae Rik 
decree on the basis of his mortgage on 7th April, 1892. The final ARa 
decree was not passed till 1895. After the death of Lachman e 

Das there was a partition among his heirs and, according to an 
arrangement arrived at by a deed of relinquishment dated the 

11th January, 1896, the decree fell to the share of Het Ram. Het 

Ram had purchased the mortgaged property on his own account 

so far back as 3rd June, 1883, from Narain Dei. 


The present suit was defended by Het Ram alone who asked 
to hold up his mortgage on which a decree had been obtained as 
a shield. The Subordinate Judge acceded to his contention and 
gave the plaintiff a decree subject to his charge. 


Rama Kant Malaviya (Tej Bahadur Sapru with him), for the 
appellant. . 


Het Ram could not be allowed to hold up the prior mortgage. 
It had merged in the decree and the decree had become time- 
barred. He had done nothing to show that he intended to keep 
the charge alive and fhe decreé having become time-barred the 
mortgage could not be held up asa shield. 


Parsolam Das v. Patesn Partab Narain Singh, [1913] 11 A. L. J. B.. 41 at 948. 


The only provision of law which would warrant us to assume 
that it was for his benefit to keep alive the charge, was contąined 
iņ section 101 of the Transfer of Property Act. But that 
section did not apply. He got the property first and then be- 
_came entitled to the charge. He could very well have declined 
toaccept the decree and taken some other portion of the property. 


- J. N. Mukerji (Gulsari Lal with him), for the respondent. s 


1 et Ram got the equity of redemption from the mortgagor 
and he acquired the ‘decree later He has been in possession. 
He must be taken, to have intended to keep the charge’, alive. 
It was for, his benefit to do`so. ` There was a presumption in law 
“that he, meant ita keep it alive. ; À 

SSeS 


L Komsi S» Jai ‘Sgh, ATA. se 3. R, 420. 
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Section ror of the Transfer of Property Act was not exhaustive, 
it would apply to the converse case as well where the owner of 
property acquired a prior charge on it. If the mortgage was 
not barred, Het Ram was entitled to all the benefit under 
that mortgage. i 

The judgment of the Court was delivered by 

RICHARDS, C. J.:—This appeal arises out of a suit upon foot of 
a mortgage. The original sum secured was Rs. 800, the date 
of the mortgage being the. 15th of October, 1881. The amount 
now due is Rs, 110,578. The plaintiff, however, remits all except 
Rs, 20,000, The court below has given a decree subject to a prior 
mortgage, dated the 25th of February, 1880, The plaintiff comes 
here in appeal contending that this part of the decree was 
erroneous. This mortgage of the 25th of February, 1880, was made 
by one Musammat Narain Dei in favour of one Lachman Das. 


The mortgage now sued upon was made by Musammat Narain 
Dei and other persons in favour of one Lala Shadi Ram who is 
the plaintiff in the present suit. Het Ram is the person who really 
contests the suit and in whose favour the court below declared 
‘that the sale should be subject to his prior mortgage. In appears 
that Het Ram purchaged the property on the 3rd of June, 1883. 
At that time the property was subject to the mortgage of the 25th 
of February, 1880, and also to the mortgage of the 15th of October, 
1881, upon which the present suit is based. Lachman Das 
brought a suit upon foot of the mortgage of the 25th of February, 
1880, in the year 1892 and obtained a decree on the 7th of April, 
1892. That decree has never, up to the present moment, been 
executed but it is alleged, and although there never was an express 
assignment, we shall assume it to be correct for the purposes of 
our judgment, that in the year 1896 Het Ram became entitled to 
the decree. The que8tion is whether under these circumstances 
the coyrt below was right in making it a condition of the decree 
for sale that Het Ram should have a prior right in respect at the 
mortgage of the 25th of February, 1880. 


We think that if Het Ram had acquired. the mortgage of the 
25th of February, 1880, whilst he was still the owner of the 


property subject only to the mortgage now sued upon, he could 
probably set up the equity of his prior mortgage of the 25th of 
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February, 1880. But it seems to us that Het Ram can, in no 
sense, be regarded as the owner of the mortgage of the 25th of. 
February, 1880. The suit was brought on foot of that mortgage 
and a decree obtained which, as already mentioned, has never up 
to this time been executed. We think that the mortgage merged 
in the decree and that the acquiring of the decree by Het Ram 
cannot possibly be said to have vested in him the mortgage upon 
which the decree was based. Neither is he in the position of a 
person who had purchased upon foot of a sale in execution of the 
decree based on the mortgage of the 25th of February, 1880. 
Under these circumstances we think the court below was wrong. 
It is very suspicious that no claim was made on foot of. the 
mortgage now sued onuntil after the interest had mounted up to 
asum many times the value of the property and, under the 
circumstances; we think that the plaintiff ought to have no costs in 
any court. We accordingly allow the appeal to this extent that 
we decree the plaintiffs claim for the amount mentioned in the 
decree of the court below but without any direction that it should 
be sold subject to any prior mortgage of Het Ram and with this 
further roodification that we direct that the parties do pay their 
own costs in all courts, \We extend the time for redemption to 
six months from this date. : 

S. M. , Appeal allowed—decree modified. 
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MEGHRAJ AND ANOTHER 
. VET SUS 
MATHURA DAS AND OTHERS™, 


Limtahon Aol (LX of 1908). Sochor 19—Acknowledg mont— 8taloment, in whick the words 
rod on aupeared, madosa ml Sii—To be road in conjunolion wiih oroum- 
-slanoes— Acknowladg went noai not be made to ths creditor. i, 


In u salt on a mortgage the transferees of the mortgaged property wero 
made defendanta only after the expiry of the time of grace allowed by the 
* Limitation Act of 1908. The’ plaintiffs alleged that an acknowledgment of 
the debt had been made within tirelve years of the date of the buit and Ìt 
„mas well within time. The statement reed on was that “the whole of 
Janki Prasad’s mortgage money is owing ” bat it appeared that at that tlme 
Janki Prasad had two mortgages in his favour. The statement was made 
ii the course of Civil proceedings m answer to questions put by the court. 
Hold: that the words ‘relied on‘ must he taken in conjanotion with the 
cireametances and the rest of the statement in which they appeared and if 
they seemed to, apply to several mortgages and not only to one of them 
they could be relied on as an acknowledgment of the debts due on all the 
"mortgages. : 
` Hed further that qn acknowledgment nood ‘not be given to the ereditor 
but might be addressed to a person other than the person entitled to the 
property or right. à 
Mamram Solh v. Seth Rup: Chand, [1906] I L. B , 38 Cal, 104, and Afwapore 
Lyasawmy Vyapoory Moodher v. Yeokey, [1887], I. L. R., 14 Cal., 801, referred 
to. 
FIRST APPEAL from a decree of Babu Gokul Prasad, Sub- 


ordinate Judge of Shahjahanpur. 


This was a suit on a mortgage bond dated the 24th January, 
1892. It was executed by Shib Singh and Ajit Singh, two brothers, 
in favour of Janki Perghad, who was a member of a joint Hindu 
family. The bond was executed for Rs. 1,200.. Defendants 12 to 
14 weré subsequent transferees of the property. The suit was 
instituted on the oth July, 1910, against the executants and their 
sons and grandsons. But the subsequent transferees were not 
impleaded till the 14th July, 1911, the application for bringing 
them on the record was put in on some day in the preceding 

* F. A. 88 of 1912. 
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February. Tbe transferees pleaded that the suit was barred 
against them, they having been impleaded long after the period 
of grace allowed by the Limitation Act of 1908. The reply 
to this was that one Ram Dayal, through whom they denied 
their title, had admitted the mortgage in question so late as 
2nd June, 1902. Ram Dayal was examined by the court in a 
suit in which he was defendant and there he had said that 
“the whole of Janki Pershad’s mortgage money is owing.” That 
was a suit by a third party to recover possession of property 
covered by the present mortgage from Ram Dayal who had pur- 
chased it at an auction sale. It appeared that there were other 
mortgages in favour of Janki Pershad as wellas in favour of his 
brother, Mathura Pershad, executed by these two brothers’ in 
conjunction with some other persons. 


The Subordinate Judge held that the statement of Rain Dayal 
in the deposition of 1902, amounted to an admission and decreed 
the suit. 

B. E.O Conor (Tej Bahadur Sapru with him), for the appellants. 


There were four mortgages over this property in favour of 
Janki Pershad or his brother in which the defendants were 
interested. It was not clear which of these Ram Dayal was re- 
ferring to when he made that statement. *He was mixed up in 
the description he gave because it did not tally with the particulars 
of any one of the mortgages, ` There was not present before his 
mind any particular document under which he thought himself 
liable. There was no specification of any kind. An acknowledg- 
ment had to be a clear acknowledgment of a specific liability. 
Besides, it was not a voluntary acknowledgment. Ram Dayal was 
examined by the court, he was neither examined in chief nor cross- 
examined, There was no question at the time regarding any of 
these mortgages. 


Sunder Lal (Satish Chander Banerji and Rama Kart Malaviya 
with him), for the respondent. 

The, question was if the acknowledgment fulfilled the require- 
ments of section: 19 of the Limitation Act. What was necessary’ 
to be seen was if the acknowledgment sufficed to identify the 


claim on the’ document under ‘consideration.. Looking to the-. 


Richa ds,C J. 
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depositions as a whole it was clear that Ram Dayal meant to say 
that the entire money due to Janki Pershad was unpaid. 

Tej Bahadur Sapru, in reply: The law did not require any 
specification of property but the meaning of the admission must. be 
clear. It was held in a case by the Privy Council that the admission 
must be to the creditor himself 

Mylapore Iyasawmy Vyapoory Moodler v. Yookay, [1887] I. L. R., 14 Cal., 801 
and it was followed in 
Imam Al ¥ Bajnath Ram Sahu, [1906] I. L. B., 83 CaL, 618. 
But these decisions were departed from by the Privy Council in 
Maniram Roth v. Seth Rup Chand. [1906] I. L. R., 3B Oal., 1047, 
-The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises dut of a suit upon foot ofa 
mortgage dated the 24th of January, 1892. The court below has 
made a decree in the plaintiffs favour but certain persons have 
preferred an appeal. They are the purchasers of a portion of the 
property which the court below had ordered to be sold. The 
present suit was instituted on the 11th of July, 1910, but the appel- 
lants were not made parties to that suit until the 14th of July, 1911, 
It will thus appear that the suit was barred against them unless 
something had happened which gave a fresh period of limitation. 
The allegation of the plaintiff was that there Had been an acknowledg- 
ment by a predecessor-in-title of the appellants on the 2nd of June, 
1902.. The statement which is relied upon a3 an acknowledgment was 
made by one Ram Dayal i in a suit brought against him and others 
for possession by an ~ outsider. Being a party to the suit he was 
called and questioned by the Judge and the statement he made 
was subsequently signed by him. In the course of his statement 
he said, “ The whole of Janki Prasad’s mortgage money is owing.” 
The contention of the appellants is that at that time there were two 
mortgages in favour of Janki Prasad and that the statement of 
Ram Dayal might just as well apply to one as the other and 
that therefore it is no sufficient acknowledgment within the meaning 
of section 19 of the Limitation Act. If it could be made good 
that the statement might apply equally to one of two mortgages 
and did not apply to both, a great deal might be said for the 
present appeal. However, the statement of Ram Dayal must be 
taken in conjunction with the circumstances and the rest of the 
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statement he made. It appears that on the 30th of October, 1888, Orv. 
two sets of persons made a mortgage in favour of one Mathura 1918, 
Das who was joint with Janki Prasad: one set were Brahmans Pe 
and the other set, Thakurs, This was a mortgage with possessioh. awe oo 
On the 8th of November, 1888, exactly the same persons made ` Das, 
another mortgage of the same property in favour of the same person, Bichards, O.J. 
On the 24th of January, 1892, another mortgage was made but : 

this time it was made by the Brahmans alone and of their share. 

But or the very same day the Thakurs made the mortgage now — 

sued upon, of their share in the property. These mortgages were 

in favour of Janki Prasad. In effect these two last mortgages 

were one transaction and they were very similar to the other 
transaction of 1888 in which the Brahmans and Thakurs jpined 

together. Reading the statement which Ram Dayal made asa 

whole, it is perfectly clear that he was referring to the two mort- 

gages of the 24th of January, 1892, though he was probably 

unaware that the money was advanced on two documents instead 

of one. 


It is quite clear that he was referring to the entire debt due to 
Janki Prasad because he refers to some members of each of the 
o sets of mortgagors though he does not name them all correctly. 


It is next contended that the statement does not satisfy the 
provisions of section 19 of the Limitation Act, because the acknow- 
ledgment was not given to the creditor and the case of Myla- 
pore Iyasatumy Vyapoory Moodlier v. Yeokey and others (1) is cited. 
The explanation to section 19 of the Limitation Act expressly 
states that an acknowledgment may be addressed to a person other 
- than the person entitled to the property or right and in the case 
of Mantram Seth y. Seth Rup Chand (8) where the acknowledgment 
was made under analogous conditions, their Lordships of the Privy 
Council referring to the explanation $o section 19, held that the 
acknowledgment was good and satisfied the conditions of the 
section. = 

Under these circumstances, we think that the view taken by the 
court below was correct and we accordingly dismiss the appeal 
with “costs. 


S. M. Appeal dismissed, 
(1) [1887] L L. R., 14 Oal, 801. 
(2) [1906] L L. R., 88 Cal, 1047. 
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BHAGWANT SINGH . 
versus i 


BHQLI SINGH". 


Limitation Act (IX of 1908), article 188—Apptieation of. 

Article 188 of the Limitation Aet only applies to sults in whieh the 
austion-purehaser is the plaintiff and the jadgment-debtor, or some one 
claiming through him, is the defendant. 

Bam Lathan Rai v. Gajadhar Rai, 88 AIk, 224, Khiroda Kanta Roy v. Krishna 

Das Laka, 13 0. L. J., 878, referred to. 

APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Piggott reversing a decree of Paridit Girraj’ Kishore 
Datt, Judge, Small Cause Court, Agra. : 

Suit for possession of property. 


The facts are fully’ set out in the judgment of the single Judge 
reported in 10 A. L. J. R, 13. 


Uma Shankar Bajpai, for the appellant. 
Damodar Das, for the respondent. 
The judgment of the Court was delivered- by 


_ RICHARDS, C. J.:—The facts, out of which this appeal arises, 
are a little peculiar. It appears that the defendant obtained three 
mortgage decrees on foot of three separate mortgages against the 
property, which the plaintiff now seeks to recover. There were 
three separate sales. The defendant himself. purchased at two 
of the sales. He bid at the third sale but he was outbid by the 
plaintiff and the plaintiff was accordingly declared the auction- 
purchaser. The sale to the defendant was on the 21st of February, 
1898; that to the plaintiff? was on the 21st of April, 1898. The 
«e defendant obtained eitlfer formal or actual possession on the 7th 
of November, 1898. The sale to the plaintiff was confirmed on 
the 30th of May, 1899. The present suit was not instituted 
until the 1st of June, 1910. In any view of the case, the plaintiff 
slept on his rights for nearly twelve years. The only question 


which had to be decided was one of limitation. It has been 
*L, P. A. No. 81 of 1912, F 


vou. $1] Hid cover, l 648 


urged with great force in the present Letters Patent appeal that 
_ article 144 of the Limitation Act is the article which should 
regulate the present suit. The learned Judge of this Court, in his 
decision against which the present Letters Patent appeal has been 
preferred, held that article 138 applied. It is quite true that the 
plaintiffs suit is based on an auction-purchase in execution of a 
decree; it is also true that at the date of the sale to the plaintiff 
the judgment-debtor was in possession. At first sight it would 
appear as if article 138 applied. We are, however, inclined to think 
that article 138 only applies to suits in which the auction- 
purchaser is plaintiff, and the judgment-debtor, or some person 
claiming through him, is defendant. [See Ram Lakhan Rai v. 
Gajadhar Rat (1): and also KAsroda Kanta Roy v. Krishna Das 
Laka (®. The respondent meets this argument by saying 
that even assuming that article 144 is the article which applies to 


the circumstances of the present case, it has been ‘found that he ` 


claims through the judgment-debtor and that therefore he is 
entitled to add to his own possession the possession of the judg- 
ment-debtor from the 30th of May, 1898. It is clear that if the 
defendant is so entitled to add this period, the claim would be time- 
barred. It is true the defendant claims through the judgment- 
debtor. He was an auction-purchaser of the judgment-debtor’s 
interest and is in possession as such. It is,’ however, contended 
on behalf of the plaintiff, that having regard to the fact that the 
defendant allowed the property to be put up to sale a third time 
and bid at the sale himself, he ought not.to be allowed to say that 
hé claims through the judgment-debtor. Both the court of first 
instance and the lower appellate court placed considerable weight 
on the fact that the defendant bid at the auction sale at which the 
plaintiff was declared the purchaser. But no issue was framed as 
to whether or not the defendant is estopped from setting up th® 
case that he claims through the judgment-debtor. It has not been 
explained’ how it was that the property came to be put up to sale 
on foot of each of the decrees, nor has it been shown how far the 
defendant was responsible for the property being so put up. All 
the decrees appear to have been put into execution about the 
same time, and it may have been that the court executing the 


(i) [1910] L L. R., 88 All., 924, 
(2) [1910] 12 0. L. J., 878. 
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decree was as much, or more, to blame than the defendant, in 
allowing the same property to be sold three times. Further- 
more, it has not been found that the plaintiff was ignorant of the* 
fact that two months before his purchase the property had been 
already sold and purchased by the defendant. If he knew all 
these facts it could hardly be said that he was misled by the fact 
that the defendant bid at the last auction sale. We think- that 


. before finally disposing of the appeal we should have a clear 


finding on this issue of estoppel> We thereforé refer, under Order 


41, rule 25, the following issue :— 


Did the defendant by his act intentionally cause the plaintiff ta 
believe that he did not already purchase fhe property himself, 
and that the property could be sold and a good title given under 
the decree in execution of which the property” was sold to the 
plaintiff ? 

In considering this i issue the court will bear in ine? the impor- 
tance of the knowledge of the plaintiff of what had previously 
occurred, The court will take such additional evidence as the 
parties may adduce, relevant to the above issue. On receipt of - 
the finding ten days will be allowed for filing objections, . 

On return of the finding the appeal was dismissed. 


Adea dismissed. 
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.RAM KUBER PANDE AND OTHERS 


i VETSUS 
-RAM DASI*. 
Hindu Law— Dobi — Suit on a morigage—Comp omise—Creation of debi— Liaty of sons 
—Beagli of the family. - 

K and his sister-in-law, A, the executants of a usufructuary mortgage In 
favour of the plaintiff, had brought a suit against him for tts eaneellation 
whieh had been compromised and a decree passed accordingly. The plaintiff 
now brought a sult on foot of that mortgage as modified by the compromise, 
against the sons and grandsons of K and also against A. It was pleaded 


in defense that the mortgage was a frandulent transaction and the eompromise 
was collustve and could not bind the sons and grandsons of Es 


Hold : that on the fmding that the compromise was genuine and` was made’ 
for the benañt of the famiy, it was not at all necessary to go into the question 
as _to-whether the origina] mortgage was or was not fictitious. 


‘Hold : further that even If there was no loan nor debt in the beginning, the 

compromise decree ereatèd a debt fôr which there was good consideration 

whieh the sons and grandsons of the mortgagor were bound to discharge. 
Madhan Lal v. Kishan Singh, [1913] L L. R., 34 AN., 572, referred to. 


SECOND APPEAL from a decree of E. E. P. Rose, Esq., Addi- 
tional District Judge of Gorakhpore at Basti, reversing a decree 
of S. Hidayat Ali, officiating Second Additional Subordinate Judge. 

Suit for money upon a mortgage. - 3 

One Karya Pande and his brother’s widow mortgaged the entire 
family property to the plaintiff. Two years later, the mortgagors 
brought a suit to set aside the mortgage on the ground that 
it was fraudulent but compromised the suif with the plaintiff. 
The compromise provided :— : 

(a) that the mortgagors should be entitled to redeem on pay- 
ment of Rs. 1,200 in any Jeth. 

(5) that the mortgagee was to remain in possession until 
redemption and that if the mortgagors interfered they would be 
liable-in damages. : 

i 2 * 8S. A. 1151 of 1912. 
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The defendants, who are the grandsons of Karya Pande, brought 
a suit for maintenance of their possession alleging that the mart- ` 
gage was fraudulent and collusive but their suit was dismissed 
for default of appearance. . 


The plaintiff brought this suit alleging that she was wrongfully 
dispossessed in 1907. The suit was defended on the ground that 
the mortgage was fraudulent and collusive and that there was no. 
necessity to borrow and the lady had no right to mortgage. 
The Subordinate Judge dismissed the suit, giving effect to the 
defendants’ pleas. The Judge in appeal reversed the decree and 
decreed the suit. . 


Defendants appealed. 


Tej Bahadur Sapre (for whom Iswar Saran), for the appellant :— 
The court has found that ‘the original mortgage was fictitious. 
There was ne money advanced by the plaintiff on foot of that mort- 
gage. The sons, therefore, were rot bound to pay anything on 
account of the fictitious mortgage.- The compromise in the suit made 
by the father by which he undertook a liability, was not in the 
interest of the sons, It was not a transaction for the benefit of the 
family and the father had no right to burden the family property with 
a liability for which no consideration had passed. The members of 
the family are not bound by the transaction, A fraud was effected by 
the executant on the family and the members of the family could, 
not besbound by the fraud of the ancestor. They are bound by 
his acts only so far as they are family transactions, 


Sunder Lal, for the respondent :—The suit of Karya Pande, to set 
aside ‘the mortgage, was a suit on behalf of the family and al- 
though the other members of the family were not parties- to it in, 
name, but to all intepts and purposes, they must be taken to be 
parties to it. The court below having found.that the father was 

suing 6n behalf of the family as its head, it must be presumed that 

every member of the family was suing and that therefore the com- 

promise was entered into on behalf of the family. There is.no sugges- 

tion that there is anything fraudulent in the entering into the com- 

promise, It was a compromise of doubtful rights. The question: 
is not as to the liability of the sons to pay the father’s debts but of 
paying debts under the compromise to which the “plaintiffs were 

themselves parties, 


/ VOL. XI.) HIGH OOURT. 647 


Iswar Saran was heard in reply. 

The following judgment was delivered by 

RYVES, J. :—Karya Pande and Musammat Aureha Rarain; his 
sister-in-law, executed an“~usufructuary mortgage of the zamindari 
shate entered in their names, on the 13th of May, 1905, in faveur 
of the plaintiff, for Rs: 1,799. It was agreed that the mortgagee 
should take the usufruct in lieu of interest and that the mortgage 
should be redeemed on payment of the mortgage money. after 
a period of 4 years in any Baisakh. It is unnecessary to recapitu- 
late the further covenants in the bond. In 1907, the mortgagors 
brought a suit against the mortgagee to cancel this mortgage on 
the ground that it was merely a paper transaction and no con- 
sideration passed. Karya Pande expressly brought this suit in his 
capacity of manager of a joint Hindu family. It is unnecessary to 
consider whether such a suit could have been maintained. The 
parties, however, arrived at a compromise the terms of which were 
that the amount then due on the mortgage which was about Rs. 
2,500, should be reduced to Rs. 1,200 and that the mortgage be 
redeemable in two years. A decree was passed in ferms of the 
compromise dated May 23rd, ‘1907, The plaintiff now sues to 
recover Rs. 1,200, due-on the mortgage, as modified by the decree 
and for damages as stipulated in the mortgage and decree dn the 
ground that he had beep wrongly, dispossessed by the defendants. 
Karya Pande is dead and the defendants are his grandsons and 
great grandsons and Musammat Aureha Parain. The main defence 
to the suit was (1) that the mortgage of 1905 was a fraudulent 
transaction entered into to defeat creditors and, in particular, one 
Harpal Pande. Harpal Pande held a mortgage on some other of 
Karya Pande’s property and in execution of a decree on his 
mortgage, he sold the mortgaged property. As the proceeds of the 
sale were insufficient to satisfy the decree, he applied on the 28th 
March, 1900, for a decree under section 90 of the Transfer of Pro- 
perty Act, to recover, the balance of the decretal money. This 
mortgage in suit, it is alleged, was executed‘on the 13th of May, 
1905, to defeat his claims, (2) that the suit and compromise, of the 
23rd of May, 1907, were collusive and therefore ineffectual and, in any 
event, tould not bind the defendants other than Musammat Aureha 
Parain, because they were not parties to it The first court dis- 
missed the suit on the ground that the mortgage of 1905 was 
entirely fictitious and was a mere paper transaction fraudulently 


` 
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entered into to defeat the creditors of the estate, On appeal, the 
lower appellate court upheld this finding, but came to the con¢lusion 
that the compromise in 1907 was perfectly genuine and was entered 
into because Karya Pande was afraid that his suit would be dismissed. 
As the suit was instituted by him in a representative capacity as head 


\ 


of the family, the whole family including minors were bound by his. 


act. It further found that the compromise was for the benefit of the 
family and decreed the suit. In second appeal it has been argued 
on behalf of the defendant-appellant that on the finding that the 
original mortgage was made without consideration, no money passed 
and consequently there was no debt due from Karya Pande and that 
therefore there was no pious duty on the part of the sons and grand- 
sons involved in the matter, and, secondly, a compromise which pur- 
ported to modify a mere paper transaction could create no liability. 

In our opinion, this ingenious argument has no force, and we 
think that on the finding that the compromise was not collusive, 
but was genuine and made to benefit the family, the courts were 
not entitled to go into the question as to whether the original mort- 
gage was os was not fictitious. 

According to the Full Bench .ruling in Madhan Lal v. Kishan 
Singh (1), the whole family, including the’thinors, were bound by 
the decree. But even assuming that it was open to the defendant- 
appellants to re-open the question as to the validity of the original 
mortgage, and even assuming that the firfding of the lower ‘coujts 
as to its nature is correct, the original mortgagors sued in 1907 to 
get rid of the danger to the family which their own fraudulent 
conduct had created. It is true that the mortgagee was equally 
fraudulent; but she was nevertheless entitled to maintain her pos- 
session. Jn pari delicto metior est possetio defendant+s, Ifthe court 


` had decided the case on this principle, the.suit would have been 


dismissed and it would have been res judicata between the parties 
that there was a mortgage legally enforcible against the plaintiffs 
for an amount, then approximately Rs. 2,500. In order to minimise 
the liability of the, family, the mortgagors were probably well- 
advised to make the best terms they could and.compromise the case, 
Even" if there was no loan nor debt in the beginning, this decree 
created a debt for which there was good consideration which the 
sons and grandsons are bound to discharge. We, therefore, dismiss 


‘the appeal with costs. 


M. L. N. Appeal dismissed. 


-, (1) [1913] L L. R., 84 AN., 573; «t 
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MOHAMMAD ISMAIL KHAN 
versus i 
, MITHU LAL AND OTHERS®. 
Agra Tenancy Aai (LL of 1901), section 4—Grove-holder paying rexi— Not a .tenant— 
- Competent to transfor the m ove. 7 ` 


HAA Rrowarva, O. J. (BANERI, J., Aineenting), that a person who plants a 
grove with the permission of the landholder, upon an agreement to pay 
rent, is eompetent to transfer his rights fr the grove soas to eonfer on the 
purchaser a right to continue in posseaston of the grove against the wishes 
of the Iandholder tnasmpoh as his rights are nelther those of an oson- 
pancy nor af a non-ceenpensy tenant, 

Md. Yasin v. Inh Baksh, [1918] L L. R., 84 AN., 545, referred to, 

APPEAL under section 10 of the Letters Patent against the 
decree of Mr. Justice Sir George Knox upholding the decree of 
Babu Jagat Narain, Additional Subordinate Judge of Aligarh, who 
had confirmed the decree of Babu Shekhar Nath Banerji, Munsif. 

Suit for declaration that the plaintiff is the zamindar in proprie- 
` tary possession of certain property and for injunction restraining the 
defendants from offering obstruction to the plaintiff's possession. 
The first court dismissed the suit’ The lower appellate court and 
a Judge of this Hon'ble Court confirmed the decree. 

The facts of the case are fully set forth by Sir George Knox, J., 
in the following judgment :— 

Knox, J —This appeal arises out of a suit brought by one 
Haji Mohammad Ismail, who in his plaint describes himself as 
proprietor and lambardar of a certain mahal. He alleges in his 
plaint that one Lekhraj has been for more than 12 years cultivator 
of certain land assessed to certain renj, that three months ago 
Lekhraj diéd without leaving any heir and that in consequence 
of this he, as zamigdar, became proprietor of the land, trees and 


pucka well standing thereon. The defendants, Nos. I. and 2, accord- - 


ing tg him, allege that they have purchased the land, the trees 
and the well under a sale-deed executed by Lekhraj and are now 
obstructing plaintiff's possession. He prays that he may be declared 
to be in proprietary possession of the property, that the sale-deed 
í ‘ + L. P. A. No. 48 of 1912. 
ý 82 R 


Know, J. 
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be declared null and void as against himself and that a perpetual 
injunction issued restraining the defendants from offering any 
obstruction, The defendants, Nos, 1 and 2, admit that the plaintiff 
is proprietor and lambardar of the Mahal in question and _ that 
Lekhraj has been a cultivator of the landin dispute set out in the 
plaint. But, on the other hand, they say that the particular land was 
taken by Lekhraj asse4séd to rent, for the puitpose of planting a 
grove and constructing a Well, that the grove and well was construc- 
ted with the permission of the zamihdar and that for more than 12 
years Lekhraj has béen éxéfcising full proprietary powers in respect 


_ of the well and grove, The rights of Lekhraj were transferred to 


the defendants upon payment of consideration. This is how the 
plaintiff, now appellant, and the deféndanta, Nos. 1 and 2, now res- 
pondents, state their case. The claiiii of the plaintiff was dismissed 
by the court of first instance and the lower appellate court con- 
firmed the decree .of. dismissal The lower appellate court has 
found that the grove was planted by Lekhraj on the zamindar’s 
land with his’ permission and that Lekhraj continued to pay the 
rent assessed and afterwards rent at 4n enhanced rate to, the zamin- 
dar. The reason given by the lower appellate court for confirming 
the decree of dismissal is (1) that the plaintiff could not have ejected 
Lekhraj, if he wanted to do so and in suppost of this it relies upon 
the case of Hatdar Alt Khan v. Gangu (1). And (2) that he could 
not have ejected the purchasers from Lekhraj and for this it relies 
upon a case decided by the Board of Revenue, Badri Prasad v, 
Pitam Singh (®. There is also a finding that no custom or 
contract to the contrary has been proved, 

The plaintiff comes here in second appeal and pits forward 
the following pleas :—(1) that the transfer ofa grove by a grove- 
holder is not allowed by law in the absence of any customi or 
contract to the contrary; (2) that the cases relied on by the lower 
appellate court have ho bearing upon this case; and (3) that the 
transfeyee is a trespasser in the eye of the lew and is Hable to 
ejectment. The learned counsel for the appellant referred më to 
the case of Kasım Mian v. Banda Husain (8). The citcuthstances 
of that case are of a peculiar nature. Certain- occupancy tenants, 


under the impression that they were tenants at fixed rates of the 


(1) [1906] A. W. N., 204. ; (2) [1898] A. W. N., 1 
(8) [1888] I. L. R., 5 AN., 616. a 
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land, transferred a grove and the zamindars gued to have the sale Civ. 
set aside and to eject the yendee on the ground that the transfer of 1912 
an occupancy holding was illega] under section 9 of Act No. XIV  Mogpaav 
of 1881. Jt was held in that case that the transfer of trees on-a MANL 
holding is no lesg invalid than the transfer ofi the holding jtself, s. 

; ~ j í : = Mrrgu LAL 
that the contract in both respects was equally void, the vendor eed 

: i Knox, J 


having no trangferable interest in either the Jand or the standing 
trees and therefore the transfer had altogether:to be declared null 
and void. The case before me is not one in which the vendors 
are ocoupancy ‘tenants and it is not one which falls ynder Act No. 
XII of 1881. The relationship between the parties is not one, 
which, as the law now stands, falls within the provisions of , the 
Tenancy Act, No. II of 190%, The parties appear to have recogni- 
sed this, for the plaintiff chose the forum of litigation as the Civil 
Court, and the defendant raised no objection. The position seems 
to me to fall rather within Chapter V of Act No. IV of 1882. A 
lease is there defined as the transfer of a right to enjoy immoveable ' 
property made for a certain time or in perpetuity in consideration 
of money &c., &c., to be rendered periodically to the transferor by 
the transferee. In the present case sych a transfer was made and 
the consideration was the money to he rendered periodically. If 
it be contended that there is nO certain time shown to have been 
stipulated ‘between the parties, the answer seems to me to rest upon 
the practice and custam of these provinces that a lease of grove 
land’ exists fer such time asthe trees stand on that land. No 
written instrument was necessary as the agreement was .nade long 
before 1904. -Even if the contract between the parties'be not one 
which strictly falls within Chapter V of Act No. IV of £882, it 
comes so nearly within it that the ‘incidents given for the one be 
fairly attached to the other. A lease falling within -Chapter V of 
Act No. IV of 1882,43 a contract whereby the'lessee may transfer abso- 
lutely or by way of mortgage or sale, lease fhe whole or any part ofæ 
his interest in the property and any transferee of such interest or part 
may again transfer it—see-clause (z) of section 108. Such a lease also 
determines upon the happening of events set out in section 111. 
There being no contract proved to the contrary, ‘Lekhraj was em- 
‘powered to transfer ‘his interest absolutely and the .relationship 
between the two contracting parties has not beer put an end to 
by any of the events set out in section 111. It was also contended 


Rrohards, 0. 
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on the part of the appellant that the landholder is the owner of 
the trees in a grove and in support of this I was referred to Kasim 
“Mian v. Banda Husain (1) and also to the decision by their Lord- 
ships of the Privy Council in Astionjt Eduiji Shet v. The 
Collector of Tanna). At page 313 their Lordships say that “the . 
trees upon the land were part of the land and the. right to cut 
down and sell those trees was incident to the -proprietorship of the 
land.” I cannot find that the land with reference to which this 
pronouncement of their Lordships was made in any way corres- 
ponds‘ with what is known as grove land in these provinces. 
What I have said in this case is in no way intended to have any 
bearing on the right which landlords or tenants may or may 
not have in chance trees planted upon land.- The case of Kastm 
Mian was, as I have already poirited out, the case of an occupancy 
tenant. The question is not an easy one to decide, But as 
matters stand and as the circumstances of this case stand, it seems 
to me that the proper order is to dismiss the appeal with costs. 

On the case being heard by a bench of two Judges under section 
10 of the Letters Patents, the following judgments were delivered. 

Abdul Raoof, for the appellant. 

Peary Lal Banerji, for the respondent. 

RICHARDS, C. J. This appeal arises ouf of a suit in which the 
plaintiff sought a declaration of his title to a certain plot of land 
with the trees thereon and a pucca well. The defendants admitted 
the, plaintiff's title as zamindar and it is quite clear that the issue 
between the parties was whether or not the plaintiff was entitled 
to oust the defendants from the possession of the grove and well. 
The facts are very clearly stated by the learned Judge of this Court, 
from whose judgment this Letters Patent appeal has been preferred. 
I will nevertheless state them very shortly. The zamindars agreed 
with one Lekhraj that hë should plant the plot in question with 
frit trees and should pay a yearly rent which was subsequently 
slightly, enhanced. Lekhraj, in pursuance of the agreement, planted 
the grove and made the pucca well in question. Subsequently he 
sold the grove and well to the defendants and died without heirs. 
The plaintiff claims that, under these circumstances, the defendants 
have no rights and that he is entitled to take possession and enjoy 
the grove and well planted and made by Lekhraj. 

‘i ‘>T (1) 1988] I. L. R., 5 All, 616. 
` ` (3) [1867] 11 M. I. &., 295. 
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_ It seems to me that this claim is not well founded. Prima facie 
every one is entitled to transfer any property or right he may pos- 
sess. I think that Lekhraj had rights as the result of his having 
phinted the grove and made the well in pursuance of his agreement 
with ‘the zamindars. Indeed it was admitted that Lekhraj could 
not himself have been dispossessed, nor could his heirs if he had 
left them. No doubt this prima facie right of transfer may be 
restricted by custom or by Act of the Legislature. AS for example, 
tenants of a certain class of holdings are prohibited by the Tenancy 
Act’ from transferring their holdings. There is, in my opinion, 
however, nothing in the Tenancy Act to prevent a person possessed 
of such -rights as Lekhraj had, from transferring such rights. Of 
course if I thought that the rights of Lekhraj were those of an 
occupancy or non-occupancy tenant, or that such rights were appur- 
tenant to an occupancy or non-occupancy holding, I would hold 
that he had no right to transfer. It was, however, never alleged in 
‘the plaint nor apparently contended in either of the lower courts 

_ below or in the second appeal to this Court that Lekhraj was. an 
occupancy or non-occupancy tenant of the grove and well, or that 
such rights as he possessed were appurtenant to such a tenancy. 
Furthermore I do not consider that such a contention could have 
been successfully puf forward’? Assuming that Lekhraj was a 
tenant of the land, his right to use it was limited to growing and 
maintaining the trees. He coyld not use the land for ordinary 
purposes of agriculture. His position was in fact that of a- “ grove- 
holder”—a position well known and recognised. 

I would dismiss the appeal and affirm the decision of the three | 
courts by which the case has been already decided. a 


=- BaNERJI, J—I regret I am unable to take the same view as the 
learned Chief Justice as to the competency of a person who plants 
a grove with the permission of the landholder, upon an agreement 
to pay him rent, to transfer the grove, so as to confer on the pur-~ 
chaser a right to continue in possession of the grove against the 
wishgs of the landholder. In‘my opinion such a person is a tenant 
ds defined in the Agra Tenancy Act, section 4, being a person by 
whom rent is paid, and rent according to that Act means, among 
other things, payments made ‘on account of a grove. , As he is not 
a tenant of the classes of tenants whose interest is under the Act 
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Urru. transferable (see section 20), he has no right, in the absence of a ` 
1912. contract or custom to the contrary to transfer the grove. However, 
Moman eI do not desire to pursue the matter further, as it seems to me the 
Yama Kmax question was Practically decided in Mokammad Yasin vy. Jaki 
Mreno Lat Baksh (2), which was an appeal under the Letters Patent from one 
Banai. J. of my judgments. I am afraid I am bound by the ruling in that 

«asc. I therefore agree in dismissing this appeal. 
BY THE’ COURT :—The order of the Court is that the appeal is 

dismissed with costs. 


Appeal dismissed. 
(1) (1912) L L B., 84 AN., 643, f. ; 





Givi . SRI KISHEN LAL 
1913. Versus 
Moy, 9. - KASHMIRO AND OTHERS®*. 


Rionansa, Code of Olnt Procedure (dot V of 1908), secon 110—Lease to appoak to tho Pry 
i Comncil— Question direolly or indireotly incolved. Suhjoot-matior of the swil oxoooded 
Bayern, J. Bs. 10,000 but that of appeal less than Rs., 10,000—Amowsi indirectly intolsed more 
‘than Rs. 10,000 ; 

The value of the subject-matter ofa sult was upwards of Ra, 10,600, and 

it raised a question of the validity-of an arbitration award relating to -pro- 
perty far-exeeeding Rg. 10,000. The desree ofetho firstcourt was reversed 
by the High Court. Leave was asked to appeal to His Majesty in Counefl 
and the correctness of tho deeision of the High Oourt'as to the validity or 

otherwise of the award was challenged although the valne of the -subject- 

matter of the proposed appeal wras Jess than Ra. 10,000. g 
Hold, that the provisions contained in the second paragraph of-seetion 

' 110, Civil Procedure Code, were very wide and general, that the deeree of the 
High Court involved a question relating to the property of value exceeding 
Es. 10,000, and leave could be given to appeal to His Majesty in Counél 
although the value of the subject-matter of the proposed appeal was loss 

than Rs. 10,000. ` 
Maofarians v. Loctaere, [1862] 15,Moore’s P, C. Cases, 181. 
Musi. Aliman v. Must. fas:ba, [1897] 1 OC. W. N. 98 (notes). 
Anand antes Boso v. Broughton, [1872] 9 B. L. R., £23, referred to. 


APPLICATION for leave to appeal to His Majesty in Council 
against a judgment of Richards, C. J., and Banerji, J., revtrsing 
a decree of the Subordinate Judge of Meerut. 


The facts, so far as they are material to the purposes of this 


report, are as follows _- 
~ © P. O-A. 6 of 1918. Pes 
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There was a dispute between the heirs of one Harnam Prasad Crin. 
as to division of the family property. The family was possessed 1018 
of large property, worth over Rs. 160,000, among which were certaine Bur 
mortgagee rights. The matter was referred to arbitration by the Komm Lan 
male heirs and an award was made in_1893, by which all the Risawino, 
property, including the mortgagee rights, were divided among the š 
defendant, Must. Kashmiro, the widow of the deceased, and certain 
persons who claimed to be members of the joint family with the 
deceased, the plaintiff being amongst them. The lady was given 
an eight-anna share in the mortgagee rights while the plaintiff 
was given four annas The lady alone brought a suit upon the 
mortgage and recovered the money from mortgagors, The plaintiff, 
-thereupon, brought -the present suit for recovery of his share (4 
anrias) in the mortgage money. The suit was valued at more than 
Rs. 10,000., The lower court gave the plaintiff a decree for Rs. 
8,800. In appeal the High Court, holding that the award was. 
fraudulent and collusive and that the family was a ss family, 


ie dismissed the suit. 


‘The plaintiff applied for leave to appeal to His Majesty in 
Council, An affidavit was filed in the High Court along with this 
application that-the decree would affect property valued at Rs. 
40,000 Ín possession of the plaintiff under the award, 

Sunder Lal, for the appellant—In this case although the valua- 
tion of this particular appeal is below Rs, 10,000, yet the amount 
indirectly involved is over Rs, 10,000, inasmuch as the whole award 
has been detlared to be invalid and that involves property worth 
over Rs, 10,500, The question of the validity or invalidity of the 
award cannot be raised- in another suit. It is, therefore, a 
fit cave in which léave to appeal should be granted. He cited 

Andrew Macfarlawe v. Francis Losiawe, [1865] 15 Moore’s P. C. Oases, 181. 


Must. Aliman vi Mast, Hasiba, [1897] 10. W. N. 93 (notes). 
Anand Ohandra Boso v. Broughton, [1873] 9 "B. L. it., 498, 


Nihal Chand, for the respondent.—The subject-matter in dispute \ 
means the property in dispute in the suit or appeal. Section 110, 
Civil Procedure Code, 1908, refers to suits‘in existence and not 
to swits that may be brought in future. Here the property in 
dispute was worth less than Rs. 10,000 and leave to appeal should 


not be, granted, 
3 Banara; Prasad 7: Kash Kriskna Narain. [1900] I. L. R., 23 AR., 227, BB]. 
Hamman Based v. Bkrguah Prasad, [1902] I. L. R., 24 AI, 238, 
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The judgment of the Court was delivered by 


BANERJI, J.—This is an application for leave to appeal to His _ 
Majesty in Council. The ‘value of the subject-matter of the suit in ` 


` the court below exceeded Rs. 10,000, but that of the proposed 


appeal to His Majesty in: Council is Rs. 8,767-2-0, that is, below Rs. 
10,000. The decree of this Court reversed the decree of the court 
below. It is contended that under section 110 of the Code of 
Civil Procedure, the appellant has a right to appeal to His Majesty 
in Council because the decree-of this Court involves, directly or 
indirectly, a claim or question respecting property of value exceed- 


- ing Rs. 10,000, The question in this case was whether an arbitra- 


tion award was binding upon Must. Kashmiro, one of the re- 
spondents to the proposed appeal. It is admitted that the award 
relates to property far exceeding Rs. 10,000 in value. This Court 
held, reversing the decision of the court below, that the award -was 
not binding on the lady for reasons stated in this Court’s judg- 
ment. It is the correctness of this decision which is challenged in | 
the proposed appeal. If the decree of this Court becomes final, the 
question of the validity of the award will also become final as 
regards property other than the property in dispute in the present 
suit. It is, therefore, clear that the decree of this Court does involve 
a question relating to property of value exceeding Rs, 10,000, 


It is contended on behalf of the opposite. party that unless there 
is at the time of the presentation of the application for leave to 
appeal a dispute pending in some court respecting other property of 
the value-of Rs. 10,000, leave cannot be grantéd under section IIO, 
We are unable to agree with this contention. The first paragraph 
of the section provides for cases in which the value of the subject- 
matter of the suit and of-the subject-matter in dispute on appeal 
to His Majesty amounts to Rs, 10,000, orupwards. The second 
paragraph was intended ta,provide’ for cases in which, although the 
value of the subject-matter of the suit or subject-matter in ‘dispute 
on appeal to His Majesty was below Rs. 10,000, the decree or final 
order involved, directly or indirectly, a claim or question to or 
respecting property of the value of Rs. 10,000, ‘or upwards. Thé 
paragraph to which we have referred is very wide and generat, and 
it seems to us that it was clearly inserted in the section to meet a 
case like the present. The principle which underlies a question of 
this kind was discussed by their Lordships of the Privy Council in 
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the case of Macfarlane v. Leclaire (1), and it seems to us that in. 
view of the opinion of their Lordships in that case, the second para- 
graph of section 596 of the Code of 1882, which corresponds tô 
stction 110 of the present Code, was enacted. A similar view to 
that held by us, appears to have been taken by the Calcutta High 
Court in Must. Aliman v. Must, Hasita (°) and Anand Chandra 
Bose v. Broughton (8). As in the present case, the decree involves a 
question respecting property of value exceeding Rs. 10,000, and as 
the decision of the court below was reversed by’ this Court, the case, 
in our opinion, fulfils the requirements of section 110 of the Code of 
Civil Procedure and we so certify. 


M. L. N. l Leave re 
(1) [1863] 15 Moore’s P. C. cases, p. 181. 
(2) [1897] 1 C. W. N. 98 (notes). 
(8) [1872] 9 B. L. R., 428, 


LALLA RAM 
Verstns 
SHEO PRASAD AND ANOTHER®*, ° 
Portnership—Money dus by all the partners recovered from only ono—Sottloment of 
PartnersMp aoodunt not bad—Suit for contribution—Jurisdiotion of the Small 
Tause Court, 
The parties entered into a partnership and took eertain lands from a 
Rallway Company to cut grais. The latter obtained a decree against the 
parties and recovered the amount from the platntif It appeared that the 
sult for settlenent of the partnership acsount had become time-barred 
and the plaintif brought a suit against the defendant for contribution in 
the Oourt of Small Causes. 
Head : that the failure by the parties to get a settlement of partner- 
ship account was no barto a suit for contribution and the sult as brought 
did lie and was cognizable by the Court of Small Causes. Sadhu Narayana 
diyangar v. Ramaswam: diyangar, [1908] L L. R., 89 Mad., 203, referred to. 
CIVIL REVISION from the decree of Maulvi Mohammad Shafi, 
- Judge of the Court of Small Causes, Allahabad, 

P. D. Tandan, for the appellant. 

Harbans Sakat and Parmeshar Dial, for the respondent. ° 

Thg following judgment was delivered by 

TUDBALL, J.—The lower court has entirely misunderstood 
the first issue remanded. That issue was ‘When did the partnership 


come to an end? The court below understood the issue to be 
‘é * Cty. Rev. No. 115 of 1912. 
83 R 





Tudđbal, J. 
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‘Whether the-partnership came to an end or not, and came toa 
finding that it never came to an end. The facts are that the 
parties entered into a partnership for a fixed term of one year 
and they took certain land from the Railway Company to enable 
them to cut grass. At the end of the year the partnership came 
to an end. The issue was ‘referred because it was not clear on 
what date it ended. 


_ On the second issue it has held that no settlement of accounts 
has ever taken place. On the third issue there is no finding. 
However it is unnecessary to remand the case again. It is an ad- 
mitted fact that the Railway Company obtained a decree against 
all the parties and recovered the amount from the present applicant, 
who brought a suit for contribution against the opposite party. A 
suit for settlement of accouhts between the parties is now barred. 
The court below has héld that the suit cannot lie in its present 
form, but all that the plaintiff can do is to bring a suit for accounts 
(which is enttrely barred) so that the plaintiff. according to the 
court below, can obtain no reliefe The ruling quoted by the. 
court below ing B. H. C. Rep. has no bearing whatsoever on the 
case. The presefit case is on all fours with that of Sadhu Narayana 
Aityangar v. Ramaswami Aiyangar.(1), in which reference is also 
made to the ruling in I. L. R, 28 Mad., 344. Referring to the 
ruling in I. L. R, 28 Mad., the judgment runs as follows :—“ A 
representative of a deceased partner was allowed to sue for a share 
of assets collected after dissolution by a surviving partner, though 
a suit for a general account was barred by limitation.’ The fact 
that neither partner has thought fit in proper time to secure a 
settlement of accounts does not, it is there pointed out, afford a 
reason why one partner should be enabled to secure an advantage 
over the other. Justice is.done if the defendant is allowed to, 
show that on a settlement of accounts he would not be liable.” The 

“learned Judges go on to say, “the suit is therefore good as a suit 
for conttibution, but the first defendant must be allowed to show, 
if he can, that on a settlement of accounts the amount payable 
by him as contribution is wiped out or reduced.” The principle 
underlying this ruling applies with all its force to the present case . 
and I have not the slightest hesitation in holding that the suit, in 
its present form, does lie and .is cognizable by the Small Cause 

(1) [1908] I. L. R., 32 Mad., 208, 
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Court- I may point out that after the decision of the court below 
the plaintiff went to the Munsif and there he was met with the plea_ 
that the Munsif had no jurisdiction. The court upheld the pléa 
and the appellate court also upheld it ; so that it has clearly been 
decided between the parties that the suit would not lie in the 
ordinary Civil Court, but will lie in the Small Cause.Court. In my 
opinion, that decision is correct and as the court below has wrongly 
declined to exercise jurisdiction, I allow the application, set aside 
the decree of the court below and direct that court to readmit the 
suit on its original number and- decide it on the merits. The 
applicant will have the costs of this application in any event. 
Application allowed. 


KHUNNI LAL 
versus : 
wn = RAGHUNANDAN PRASAD®. 
Mumicipabnes Act ÉI of 1900), socion 187 (1) h—Oval Procedure Oode (V of 1908), 


BHEO 
PRASAD. 


Tudball, J. 


CiviL. 
1918. 
May, 4 46. 


sections 3. and 96—Bule 48 (1) of Rales framed by the Local Government foy TUP Bant, J. 


regulating Mumoipal elociion —Mochon poation— Competent Cowr!— Couri of Orcil 
Jurnsdeotion—Ordor of Ute Coxrt, notu decrec—Not pppealable, 

Hold : that the ‘‘ Competent Court ” mentioned in rule 42 (1) of the Rules 

made by the Local Government under section 187 (1) h of the Mangal 
- Aot, meant a Court of Clvil Jurisdiction. 

Held “further that nelther the Municipalities Act nor the rulew framed 
thereunder made any provision whatsoever, for any appeal from an order 
whieh a competent court might pass on a petition for setting aside an 
election. 1 

Had dines that an order passed on an eleotion petition was not an ordeg 
passed m a suit and did not amount to a decree within the meaning of section 
9 of the Code of Civil Procedure and nb appeal lay from such an order. 
Sundar Lal v. Muhammad Faig, [1912] 16 O. O, 36, Baghunandan Prasad v. 
Shes Prasad, [1418] 11 A. L. J. B., 819, Sabsapat Singh v. Abdul Ghaturpe 

OTL eB 24 CaL, 107, referred to. i ; ; 
- SECOND’ APPEAL against the decree of H. Nelson Wright, Esq,; 
District Judge of Bareilly, confirming the decree of Babu Aghore 


Nath Mukerji, officiating Subordinate Judge. 
The facts of the case’are as folldws :— ` 
8, A. No. 208 of 1918. 
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By an election which took place on the 18th March, 1912, Babu 
Raghunandan Prasad was returned as a duly elected member for 
Ward 7 of the Bareilly Municipality. The validity of this election 
was questioned by Lala Khunni Lal, one of the rival candidates, on 
various grounds in the court of the Subordinate Judge of Bareilly. 
That court held that the election of Babu Raghunandan Prasad, the 
defendant, was valid. From that decision the plaintiff appealed to 
the District Judge of Bareilly, praying for a declaration that the 
election was void. That court, on a preliminary objection on be- 
half of the defendant, held that no appeal lay from an order on an 
election petition. 

The plaintiff appealed. 

Girdkari Lal Agarwala, for the appellant, contended that the 
decree of the court of first instance was appealable and the court be- 
low was wrong in holding that no appeal lay. Section 96 of the Code 
of Civil Procedure gave a right of appeal from every decree unless 
such appeal was barred by any special provision of law. The order 
passed by the first court, being a decree within the meaning of sec- 
tion 2 of the Code and there being’ ne provision in the Election rules 
forbidding a right of appeal, the decree so passed was appealable as 
such under section 96. The lower appellate court was wrong in 
holding that the hearing and degision of 2 petition contesting 
an election was not the hearing and decision of a suit and that 
the proceedings in the trial of such a petition were miscellaneous 
proceedings. The word suit was not defined in the Code of Civil 
Procedure but section 26 provided that a suit should be commenced 
with a plaint and that the contents of the plaint were to be in 
accordance with the provision of Order 7, rule 1, and those re- 
quirements had been complied with in the plaint in the present 
case which went by the name of election petition. In 

Guroharan Das v. Har, Sarap, [1919] 9 A. L J. R., 838, 
it was held that the competent court, as referred in rule 42, was a 
«Civil Court. The suit being declared to be ofa civil nature, the final 

order passed in that suit was a decree and was as such appealable as 
a decree of the Civil Court. He further pointed out that second 
appeals had been presented and heard in this Court against orders 
passed on election petitions. 

Nawab Khan v. Mohammad Zarin, [1912] 10 A. L. J. R., 859, 

Gurckaran Das v. Har Sarup, [1919] 9 A. L. J. R 888, , 

Raghunandan Prasad v. Shoo Prasad, [1913] 11 A. L. J. R.p 849. 
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The fact that the plaint in the present case was better known 
by the term ‘election petition’ did not alter the character of the 
proceedings based on such petition. Plaints were generally termed 
petitions of plaint and so also were appeals called petitions of 
appeal. 

He also submitted that the matter was a very important one 
and was not quite free from doubt owing to the obscure language 
used in- Rule 42 of the Election rules. The old Election rules 
clearly provided that election suits were to be heard and decided 
by’ the Magistrate of the District but the new rules introduced a 
change and authorized the Civil Courts to hear such applications. 
The procedure in the matter had by no means been uniform and, 
in the present case, it had to be seen what result would follow 
from a consideration of Rule 42 along with the provisions of the 
Civil Procedure Code. Under the circumstances, the present suit was 
one of a civil ‘nature and as such was triable only by a Civil 
Court and the final order passed thereon was a decree and, there 
being no provision anywhere forbidding a Tight of appeal from 
such decree, it was certainly appealable. 


Satish Chandra Banerji, for the respondent, argued that Election 
petitions were tried in England by specially constituted courts 
whose decisions were, final except that the court had power to 
reserve certain questions as to admissibility of evidence for the 
consideration of the High Court. He referred to - 

: - Halsbury’s ‘‘ Laws of England,” Vol. 12, pp. 486, 488, 408, 460. 
He further urged that, asa matter of public policy, the litiga- 
tions based on Election petitions should not have a long course 
and a speedy determination of the matter and its finality should 
be enforced. 

G. L. Agarwala was beard in reply. 

The judgment of the Court was delivered by 

TUDBALL, J.—This is a second appeal arising out of an election 
petition. The election petition was presented under rule 42 (z) 
made by the Local Government under section 187 (1), clause (4), of 
the Municipalities Act. It was filed in the court of the officiating 
Suborflinate Judge of Bareilly and it was dismissed. The petitioner 
appealed to the District Judge, who relying upon the ruling in 
Sundar Lai. Muhannad Faig (+), held that no appeal lay to him, 
as the decision of the first court was an order and not a decree and 

- (1) [1912] 16 O. O., 86. 


Tudbali, J. 


KHURREI 


NANDAN 
Prasgan, 


Twdball, J. 


6a HieH court. (a. In J. tt 


there was nothing in law which gave the petitioner a right of appeal 
against the order of the first court. The petitioner has come up in 


° second appeal and a plea is urged that the decision of the first 
“court is- a decree within the definition thereof in section 2 of the 


Code of Civil Procedure and therefore an appeal would lie there- 
from. The decision of the question really depends upon the answer 
to another question—Was or was not the’ proteeding in the court 

of first instance a suit within the meauiing of the word in section 2 
of the Code of Civil Procedure ? 


Under the Municipalities Act, section 187 (<), sub-section (4), the 
Local Government has power to frame rules consistent with the Act 
and applicable to all or any Municipalities generally for regulating 
all. elections under the Act. Under the former Municipalities Act, 
under the rules framed by the Government thereunder regulating 
elections, an election petition had to be filed in the court of the 
District Magistrate and his decision thereon was final, When the 
draft rules under the present Act were published, they contained the 
game provisions, but when they were considered the power of the 
District Magistrate to hear election petitions was removed and the 
rule was cast in the present rules as follows :—“ The validity of an 
election, made in accordance with these rules, shall not be questioned 
except by a petition ptesented to a competent court within 15 days 
after the day on which the election wag held by a person'or persons 
enrolled in the Municipal electoral roll” It is quite clear, therefore, 
that the petitioner in the present case presented his petition to the 
competent court under the above-mentioned rule. It has been held 
in this court that the competent court means a Court of Civil Jurisdic- 
tion as the question which arises is neither a criminal nor a revenue 
matter. Civil courts have to do with a number of miscellaneous 
matters under special Actg which empower Civil Courts in certain 
circumstances to pass certain orders. Orders passed under those’ 


-e Acts are only appealable in so far as provision js made for appeals 


in the “Acts themselves. They are orders which are not dealt with 
by the Code of Civil Procedure and they are not decrees as they are 
not passed in the course of suits. In the present instance, the action 
taken by the Civil Court is taken in pursuance of the powers granted 
under the rules passed by Government under section 187 of thé 
Municipalities: Act; Neifher the Act nor’ the rules make any 
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provision whatsoever for any appeal from an order which the com- 
petent court may pass on an election petitionand unless it can be 
established that the orders passed amount to decrees it is quite 
cléar that no appeal lay to the District Judge. In our opinion, an 
order passed onan election petition in the circumstances of the 
present case is not an order passed in a suit and does not amount to 
a decree and, in the absence of any special provision, no appeal lies 
therefrom. The question was considered at considerable length 
in Sundar Lal v. Muhammad Faiq (1) Though appeals have 
been filed in this Court and decided, the present question was not 
raised nor. decided. That does not prevent it being raised now 
and decided as between the parties to the present appeal. The case 
of Raghunandan Prasda v. Sheo Prasad (8), was not an appeal 

from an order passed on an election petition. An election had been 

held and an election petition had been presented to the District 

Magistrate and rejected. The suit was brought by the plaintiff in 

the court of the Subordinate Judge praying for a declaration that 

he had been elected by a majority of lawful votes and only in the 

alternative for a declaration that the election was void, having been 

held under rules which had been cancelled. In. Sabhapat Singh v. 

Abdul Ghafur (8), a candidate who had been elected, had his elec- 

tion set aside under the rules made under the Bengal Act of 1884 

by the authority of the District Magistrate, who there detérmined 

the validity of the election. Thereupon a suit was brought in the Civil 

Court by the person whose election had been set aside for a declare- 
tion of his -right to vote and to stand as a candidate and for a 

declaration that he had been duly elected? Tt was there held that’ 
the suit, so far as it related to the declaration-fhat he had a right to 

vote and to stand as a candidate, was of a civil nature and would 

lie in the Civil Court. It was further held that the plaintiff was not 

entitled to a declaration that his election was good and that he was 
only entitled to a declaration that he was dntitled to vote and to 
stand as a candidate for election. 

In England in cases of Municipal dliections: a special court is con- 
stituted by statute for the trial of Municipal election petitions, It 
consists of a single commissioner whose decision is final. He has 
the power to reserve a question of law as to admissibility of evidence 


(1) [1913] 16 O. O., 86, (2) [1918] 11 A. L. J. R., B49. 
= (8) [1896] I. L. B., 24 Oal.,`107. 
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Oyi or otherwise for consideration of the High Court, if in his opinion 
1918, the question requires such consideration. It seems to us that the 
penal “policy of the law has all along been finality of the decision of the 
La court, commissioner or other special officer empowered to hear 


v. 
Ramu- election petitions. It seems to us unnecessary to discuss the rea- 
WAN BAN : . 
Pragan. - sons for sucha policy. They appear to us to be obvious. Some 


oa awkward and absurd results are mentioned in the ruling mentioned 


ree above, to wit, Sundar Laly. Mohammad Faig. We agree with this 
decision in holding that the order passed on an election petition is 
not a decree and that no provision has been made for appeal from 
such order. The appeal fails and is dismissed with costs, 
A C. M. s Appeal dismissed. 
Ovu. AMOLAK CHAND 
1918. versus 
May, $6, $7. BAI] NATH AND OTHERS?. l Í 
TUDBALL, J. Limtiation Aot (LX of 1908), art, 75, Sch. I—Instalwent bond—Option to svo for tha 
RAPI, J. whole amount or for the instalment duc—Plaintif’s clookon of one of the ixo options 


— Swit more than sis years after the default of an instalment for the ontire sum due 
on bond—No waiver—Sidi Umo-barred, 

This was a sult on an instalment bond, the terms of which were that if any 
remained unpaid on tite dne date the creditor would be entitled to resover 
instalment the whole amount at onee orto sue foreach instalment as it fell 
due and remained unpaid. The third instalment fell due in January, 1806, but 
was never paid. The plaintiff, after more than six years of that date, 
sued to recover the entire sum due on the bond, distinotly stating in the 
plaint that the eause of action accrued on the date of the default of the 
third instalment, 

Hold: thatthe plaintiff having olearly elected totake one of the two 
options given to him and having failed to watve his right to sue for the, 
entire amount, the suit was barred. Arwikia v. Memflal, [1908] L L. R.. 80 
__ AIL, 128, distinguished, ~ 
APPEAL against the order of remand passed by Babu Bans 

Gopal, Additional Subordinate Judge of Agra, reversing the decree 
of Babu C. Deb Banerji, Additional Munsif of Agra. 

The facts of the case are as follows :— 

The appellant executed an instalment bond in favour of the 
respondents on the 7th July, 1904. The sum borrowed was Rs, 
600, which, with Rs. 80 as interest, the defendant promised to pay 

F. A. F'O. 56 of 1913. 
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by six-monthly instalments of:Rs. 75, in four and a half years, 
The bond provided that’ in case of default of payment of any in- 
stalment, the creditors would ‘be entitled to realize either the whole” 
money with interest at 6 per cent. per annum or those instalments 
which remained unpaid. The defendant paid the first two instal- 
ments on the due dates, The third instalment, which fell due on the 
7th of January, 1906, was not paid. On the 17th of August, 1912, 
the plaintiffs brought their suit for the recovery of Rs. 530, princi- 
pal and Rs. 223-2-0, interest, alleging that the cause of action for the 
suit accrued on the 7th January, 1906, the date on which the breach 
of promise was made and also on the 7th January, 1909, the date 
of payment of the last instalment. The defendant admitted the 
execution of the deed and the receipt of consideration but pleaded 
limitation asa bar to the suit. The Munsif dismissed the suit 
holding that it was brought beyond the period of Hmitation allowed 
by law. On appeal, the Subordinate Judge was of opinion that 
the suit was not time-barred and remanded the case to the first 
court for decision of the case on its merits, 


The defendant appealed. 

Shiam Krishna Dar, for the appellant- -The only question in 
this casé was whether the suit, as brought, was barred by limitation. 
The bond being an irfstalment “bond with-a provision for a suit 
for the whole -amount on a default of payment of any instalment, 
article 75, read with article 116, would apply. The first default 
was made on the 7th January, 1906, and time began to run 
from that date fora suit on that bond. It was not oper to the 
creditors to control the accrual of the cause of action which was 
laid down by the Limitation Act and the fact whether they had 
an option to sue or whether they were bound to sue, made rio 


difference so far as the running of time was concerned. The only _ 


way in which they could avoid limitatien running from the date 


of default of the first instalment was by groying waiver of the 


right to sue for the whole amount of the bond, In the present case, 
the plaintiffs’ claim was to enforce the condition which éntitled 
them fo’recover the whole amount and not to plead waiver. The 
present suit having been brought on the 17th August, 1912, that 
is, more than six years after the accrual of the cause of action, was 
therefore barred by time. 

: - 84R 
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Shoo Narain v. Hasi Din, [1910] 14 Oudh Cases, 129. 
Jadub Chander Bakeki v. Bhairad Ohandra, [1904] I. L. R., B1 Cal, 297. 


° Rai Shitab Chand Nahr v. ANAT ARAN PROS, 1C. W. N.. 2%. 


The case of 

Ajedhia v. Kwnjlal, [1908] I. L. R., 80 AN., 128, 
was a case in which the claim was brought-to recover the last three 
instalments that were due on a bond and not the whole amount, 
In that case it appears to have been assumed that the plaintiffs had 
waived their right to sue for the whole amount. But in the present 
case, the plaintiffs took their stand upon the special provision in the 
bond and sought to enforce that right. In fact, the plaintiffs them- 
selves stated in their plaint that the cause of action to sue arose on 
the 7th January, 1906, the date on which the first default was made. 
` Satish Chandra Banerji (for Tej Bahadur Sapru), for the res- 
pondent—The bond gave the creditors an option to sue but they 
were not bound to sue. It was open to them to exercise that option 
or not. Many instalments, due under the bond, were within time. 
Only-a few earlier ones might be said to have been barred. There 
was no reason why the whole suit should have been dismissed 
and the plaintiffs not allowed to recover those instalments which 
were admittedly i in their time. There was no question of waiver 
in a case-like this. He cited f 

Ajudhia v. Kunjlal, 61908] L L. R., 80 AlL, 128, 

Maharaja of Bonares v. Nand Ram, [1907] L L. R., 29 Al}, 481, 

Shanker Pershad v, Jalpa Pershad, [1894] I. L. B; 16 All., 871. 


S; K. Dar was not heard in reply. 

The judgment of the Court was delivered by 

TUDBALL, J.—This is a defendant’s appeal and arises out of a 
suit on an instalmerit bond, dated the 7th of July, 1904, for a sum 
of Rs. 680 as consideration, Rs. 600 being the actual amount of 
the loan and Rs, 80 being the interest thereon. The whole was 
repayable in 44 years in equal instalments of Rs. 75, payable every 
six months. There was a condition in the bond that if any instal- 
ment remained unpaid on the due date then the creditor would be 
entitled to recover the whole sum at once- with interest or that 
he might sue for each instalment as it fell due and remained s«npaid. 
The first two instalments were paid on due dates. The third-instal- 


ment was due on the 7th of January, 1906. Neither this nor any 


of the subsequent instalments were paid. On the 17th of August, 1912, 
i. é, six years and seven months after the 7th of January, 1906, the - 
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plaintiff brought the present suit. An examination of his plaint would 

show that he sued to recover the full amount, which was due on the 

7th of January, 1906, together with interest at the stipulated rate,* 

and which fell due by reason of the default of the 7th of January, 1906, 

he. Rs, 530, principal, p/ws Rs. 223-2, interest, In his plaint, he dis- 

tinctly states that the cause of action for the suit accrued on the 
7th of January, 1906. It is to be noted that he does not sue for 
each of the instalments, which fell due successively every six 
months together with interest on each instalment from its due date. 

He is clearly electing to take one of the two options given him by 

the bond, vzs„ that one which enabled him to recover the full 

amount of the debt due by reason of the default in one instalment. 

' The court of first instance dismissed the suit as time-barred, 
‘under articles 75 and-120 of the second schedule of the Limi- 
* tation Act. “The court below, relying mainly on the decision 
of Ajudhia and others v. Kunjlal and others (1) held that the 

suit was not barred by limitation and reinanded it to the court 

of first instance for decision ón thé merits. The défendant has 
.come here on second appeal ‘and it is strongly urged, first that 
the ruling referred to does not apply and, secondly, that in view 
of article 75 of the Limitation Act, the suit is clearly barred. 
In our opinion, the appeal must. succeed. Both under the terms 


ULIL. 


ÀMOLAK 
On amp 
re 
Bat Narn. 


+ 
Tudball, J. 


of this bond as well asin law, when the debtor failed to pay . 


the instalment on the 7th of January, 1906, it was open to 
the creditor either to claim the whole- of the debt or to waive 
that right and take the other option of recovering the instal- 
ments. Article 75 distinctly states that the period of limitation 
begins to run when the default is made unless where the payee 
waives his right based on the provision and then when fresh 
default is made in respect of which there is no such waiver. It is 
perfectly clear from the plaint itself that the plaintiffs have not 
waived that right which entitled them to recpver the whole of the 
balance due by reason of the default of the 7th of January, 1906, 
In fact, they take their stand upon that provision and seek to enforce 
their right. The existence of a waiver is distinctly negatived by 
the plaint, which states that the right accrued on the 7th of 
January, 1906. To enforce that right they had six years from that 
date. The present suit has been brought beyond the period of 
(1) [108] I. L., Bs, 80 AJL, 198. 


AMOLAK 


HAND’ 


OIvIL. 
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v. 
Bars NATH. 


TT 
Twiball, J. 


at 


668 HIGH OOURT, [A.L 4. B 


limitation allowed by law. In regard to the-ruling in 4judkia v. 
Kunjlal, an examination thereof shows clearly that it cannot apply 
to the facts of the present case. That suit, was brought to recover 
the last three of the instalments that were-due under that. bond 
and not the whole amount due by reason of a default in payment 
of an instalment. It appears to have been proved or assumed that 
the plaintiffs had forborne to sue, in other words, had waived their 
rights based on the special provision of the bond and were enforcing 
‘their rights in-respect of the instalments that were due and had'not 
been paid. In the present case, the facts are directly the contrary. 
The claim is to enforce the condition which entitled the creditor 
to recover the whole amount due by reason of the default in pay- 
ment of one instalment on the 7th of January, 1906. In our opinion, 
the suit is clearly barred under the provisions of the above-mentioned 
articles. We allow the appeal, set aside the order of the court below 
and restore the decree of the court of first instance with costs. 
ACM, Appeal allowed. 





NAJIB KHAN 
VET SUS = 
SHIVA GOPAL AND ANOTHER*, 


Pre-emption— Money deposited ın Oowrl as requared by the Pre-omplion decree— Appeal 
against that decres—Decr’se-holder of pre-empior removes a portion of the money 
deposited— Pre-emption docres Analy upheld—Pre emptor ontiiled io posscesion wiih- 
out further paymeai—Alatter sub Jadice—Money ljnng in couri to the oredii and at 
the peril of the barty to whom the court may direct that tf should go. 

The desree-holder in a pre-emption suit obtained a deeree for posseasion 
conditional on his paying a certain sum of money which he deposited in 
court. On appeal, however, that decree was set aside but the money re- 
mained in court, A decree-holder of the pre-emptor attashed a portion of 

- It tn execution of his own deeree and, in spite of the pre-emptor’s objections, 
was allowed to remove it. Inthe meantime, the pre-emptor filed a seoond 
„appeal which was allowedsand the decree of the court of first instance was 
eventually restored. The pre-emptor desree-holder applied for possession 
af the property to whioh the vendee objested on the ground that the full 
amount deposited was not in court and was not available to him. 

Hdd: that the pre-emptor, deeree-holder, having fully earried out the oon- 
dition entered in the deeree. and not haying removed any portiqn of that 
sum wrongfully from the court was entitled to be placed in possession of the 

_ property without any restriction or further payments whatsoever and the 
removal of the money by the decree-holder af the Pro-smptor could not in 
‘anywise be sald to be a removal by the latter, $ 4 
z -4E B. A. No. 45 of 1918, 


s 
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- Held further that the whole matter, until the final decision of the case, 
was sub judico and the money was lying in court at the peril and to tho 
credit of that person to whom as between the parties the sonrt would finally 
deside that the sum was payable. 

* SECOND APPEAL from the decree “of A. Since -Esqr., 
District Judge-of Aligarh, modifying the decree of Babu Lalta 


Prasad Johri, Munsif of Khurja. 
Application for execution of a decree. 
The judgment-debtor objected. 
The court of first instance disallowed the. objection. 
` The lower appellate court modified the decree. . 
Binoy Kumar Mukerji, for the appellant. f 
~ S. C. Banerji (for Shon J. M. Banerji), for the respondent. 
The following judgment was delivered by 


TUDBALL, J.—The facts of the case areas follows: The decree- 
hölder, who is the appellant before me, brought a suit for pre- 
emption of certain property and on the 13th of February, 1907, he 
obtained a decree for possession conditional on his paying into 
court to the credit of the vendee the sum of Rs., 1,000, on or: 
before the 15th of March, 1907. On the 6th of March, 1907, he 
deposited the money in court. -On the 15th of March, 1907, the 
vendee appealed. The money remained in court. On the 15th 
June, 1907, the appeal was allowed and the decree ‘Was set ~ aside. 
On the 18th of July, 1907, one Daryao Singh, who tad obtained 
a money decree against the pre-emptor, attached a portion of the 
money in execution of his decree. The pre-emptor objected to 
the attachment and did his best to protect the money. But the 
court decided against him and Daryao Singh removed the sum of 
Rs. 193-4-6. In the meantime, on the 13th of November, 1907, 
the pre-emptor filed a second appeal in the High Court, and .on 
the 14th of July, 1908, that appeal was allawed and the 'case wag 
remanded to the court of first appeal for: decision on its merits, 
This decision was upheld on Letters Patent appeal on the 26th of 
Fehyuary, 1909. The District-Judge then decided the appeal on 
-its merits on the 27th of August, 1909, and: dismissed the appeal 
-upholding the decision of the court of first instance. The decree- 
holder then applied-to the court of -first instance to be put in 
possession of the -property in-execution of the-decree. -Objection 


Tudball, J. 


UIL. 
1918. 


670 HİGH COUR. (a. L. J. k. 


. was taken on behalf of the vendee that the full sum of Rs. 1,000 
was not in court and available to him and that, therefore, the 


Nass Kmax Gecree-holder should not be granted possession. The court of 


a 
SHIva 
GOPAL, 


first instance dismissed the objection and granted possession te 
the decree-holder. The latter was put into possession. The 


Tudbali? J. vendee appealed to the District Judge. The District Judge has 


passed an order that if the pre-emptor do pay into court within a 
fixed time the sum of Rs. 193-4-6 piss a further sum of Rs. 
100-0-0, as damages to the vendee, then the order of the first 
-court shall stand good and possession will remain with the pre- 
emptor. But if the aforesaid amount is not paid into court to the. 
credit of the vendee within the time fixed then the order of the 
court of first instance should be set aside and the vendee be re- 
stored to possession and the balance of Rs. 1,000-0-0 will be re- 
payable to the pre-emptor.. The pre-emptor decree-holder- has 
appealed. The vendee has filed certain objections, one of which 
has clearly been made on a misunderstanding of the order of the 
District Judgé. The vendee appears to have been under the 
apprehension that the District Judge ordered payment of the sum 
of Rs. 100-0-0 only, whereas, as a matter of fact, the District 
Judge ordered payment of Rs 293-4-6. The other objection, 
however, is to the effect that in, the circumstances the appli- 
cation for execution by delivery of possession should have been 
disallowed z+ foto. The case for the appellant is that he is 
entitled to possession of the property free of all conditions, It is 
quite clear that the present trouble has arisen solely by reason of 
the appeal which the defendant-vendee made on the 15th of 
March, 1907, to the District Judge. The final decree in the case is 
the decree of the 27th August, 1909, whereby the decree of the 13th 
February, 1907, was upheld. This latter decree laid down a certain 
condition, and nobody can deny that that condition was properly 
fulfilled by the plaintiff pre-emptor. It is urged that after the 
“appeal was allowed on the 15th of June, 1907, the money was no 
longer pre-emption money that it was money belonging to the 
pre-emptor personally and his judgment-creditor, Daryao Singh, had 
every right to attach it, But the whole matter was really swb judice. 
The pre-emptor cannot be said to be guilty of any negligence 
whatsoever. When the money was attached he did his best to 
protect it, [It was lying in court at the- peril of that “person. to 


“es 


- 
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whom, as between the parties, the court would finally decide that Orvit. 
that sum was payable. That final decision was that i it was pay- 1818: 
able to the vendee, and therefore, it was in my opinion clear tha Mars a Kaa 
_the money lay in court at the peril of the vendee. The situation en 
was brought about wholly and solely by his appeal which finally GOPAL. 
failed, It is impossible to hold that the action of Daryao Singh can redball, J. 
be held to be the action of the pre-emptor. His removing of the 
money from court canngt in anywise be said to bea removal by 
the pre-emptor. The vendee chose to take his chance of an appeal, 
and the appeal was finally decided against him. The money was 
lying to his credit in court, and I can see no wrongful act on’ the 
` part of the pre-emptor’to which the loss of the sum of Rs. 193-4-6 
can be ascribed. It isstrue, that it is his duty to pay his creditor. 
There is n thing to show that he had no other property where- 
from to pay the small debt of Rs. 193-4-6. In the circumstances 
of the case, I can see no equity in forcing the pre-emptor to pay 
a further sum of Rs. 193 4-6, much less, the additional fine of Rs. 
100, which has been imposed by the District Judge. The order 
for payment of this latter sum seems to me td be based on’ no 
principle whatsoever. The decree-holder having fully carried out 
the condition entered in the decree and not having removed any 
portion of that sum Wrongfully from the court, is entitled to be 
placed in possession of the property without any restriction what- 
‘soever. I allow the appeal, set aside the decree of the lower 
appellate court and restore that of the court of first instance, 
The . objections filed by the respondent are disallowed. The 
appellant will have his costs, 





f ~ Appeal allowed, 
SHIVA PRAKASH 
Omi 
© VEFSHS . sles 
KARNA AND ANOTHER®. 1918. 


sis cuiis Ad ad“ T Cons = essai “el cosas acta eel = «May, 31. 
_ Kjectmont of marignges of that tenamey—Effoct of Retenue Oour?.deoree for dfeotmeni Baxmaz, J 
Suit m a ORAI Court for declaration, not maintainable. RAQ. J. 

The plaintiff, who was a mortgagee of an oeoupancy tenancy, was, on 
a surrender of that tenancy being made by the mortgagor tenant, ejected 
- from the holding by the Revenue Court. The plaintiff-mortgagee brought 

- >a salt in the Otvil Court for a declaration that ante surrender by the mort- 

2i gagor tengnt was not binding on him- 

i - "S Y, A. No, 4 of 1912, 


Banerji J. 


a 


x 
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_ Hold : that the Revenue Court having made a decree for ejestmont and 
that desree having been carried into effect, a snit in the Otri Court for a 
declaration of rights was not maintainable ; the Revenue Court desree 
was binding on the parties and any decree made by the Civil Court would be 
wholly nugatory. Ras Devi Kuan v. Bindosri Upadhya, [1911] 8 A. L J. É., 
940, followed. 


SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Judge of the Court of Small Causes of Agra, with powers of a 
Subordinate Judge confirming a decree of Maulvi Mohammad 
Amanu! Haq, Additional Munsif of Agra. í a 


` Suit for declaration of right. eS gg 


‘The court of first instance decreed the claim. 


The lower appellate court confirmed the decree. 
The facts of the case are set forth in the judgment. 


Satish Chandra Banerji, for the appellant. 

Tej Bahadur Sapru, for the respondent. 

The judgment of the Court was delivered by 

BANERJ]I, J.—Dharam Jit, an occupancy tenant, made a usufruc- 
tuary mortgage of his holding to the plaintiff, Karna, on the 
16th of April, 1901. Dharam Jit subsequently surrendered his 
holding to the zamindar, Jotshi Shiva Prakash, in June or July, 
1910. Shiva Prakash brought a suit in the Revenue Court for 
the . ejectment of Karna and obtained a decree for ejectment on 
the 29th of November, 1910. Meanwhile on the i2th of Septem- 
ber, 1910, Karna brought the suit out of whi "this ‘appeal has 
arisen for a declaration that -the -surrender ofhis holding by 
Dharam Jit was not binding on him, the plaintiff.« 

The court of first instance granted the plaintiff a decree and 
this decree has been affirmed by the lower appellate court. In 


°° our judgment, the decisions of both the courts below are -incorrect. 


The Revenue Court having made a decree for ejasser"4. and 
this decree having been carried into effect and the plaintth having 
been ejected, the present suit is, in our opinion, not maintainable, 
The decree of the Revenue Court is binding on the parties and 
any decree made in this suit would be wholly nugatory. The 
point is covered by authority, the latest reported case on the 


1 
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subject being Rám- Devt Kuari v. Bindesri' Upadhya (1). The 
judgment of the learned Judge who decided that case was affirmed 


on appeal under the Letters Patent (#).' In this judgment all the ° 


authorities on the -point are collected and we are of opinion that 
in view of the decision in that case and of some of the cases on 
‘ which it is based, this appeal must prevail and the plaintiffs suit 
must fail We accordingly allow the appeal, set aside the decrees 
of the:courts below and dismiss the plaintiffs suit with cost. 
i Appeal allowed. 
(1) [1911] 8 A. L. J. R., 940. . 
(2) L. P. A. 127 of 1913, decided on 26th July, 1912. 


MOHAMMAD ABDUL MAJID KHAN 
; VET SUS Ca 
AHMAD SAEED. KHAN AND OTHERS*, 


"Code of Oicil Procedure (Act F of 1908), section 23—Scope and application of Moham- 
medan Law—Wagl—Trusi—Sut for iho appotnimontas a Mutarwalli—Jurisdiotion 
of Stordenate Judge. 

The scope and application of section 92 of the Code of Otvil Prosedure 
are very limited in character. That sectlon eomes into operation where 
there is an alleged breach of trust or where the direstion of the court 
is’ deemed necessary for the administration of the trust and the reliefs 
‘sought ure those mentioned in that section. It contemplates suits 
brought in thé interest and on buhalf of the ; publie or the community and does 
not apply to suits brought by an individual member to enforee his personal 
rights. Badridas Makin v. Ohumial Johri, [1906] I. L. B., 88 Cal., 789 and 
* Gholabhai Gaounshankor v. Udairam Incharam, [1911] L L R., 86 Bom., 9, 
referred to ; Nawab Mohammad Ibrahim Khan v. Ahmad Said Khan, [1910] 7 A. 
L. J. R., 761 and Said dh v. AK Jan, [1912 }11 A. L. J: R, 25, distinguished. 


Where defendant, on the death of the last meumbent, toak possession as A 
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Mwanalhi of a wagf property and, the plaintiff, ‘blalming to be the rightful, , 


Muiawalli under the will of the creator of the wagf, brought this sutt for a 
declaration to that effeet and for possession of the property, held that section 
98 of the Code of Ctvil Prosedure did not apply andthe suit could be 
entertained by the Subordinate Judge. 
FIRST APPEAL from a decree of Baba Keshab Deb, Subordinate 
Judge of Moradabad. 
: _ FLA No, 107 of 1912 
j 85 R 
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The facts of the case are fully set forth in the judgment. Stated 


_ briefly, they were as follows :—On the death of the Mutawalli of a 


certain wakf property, the defendant No. 1 took possession of the 
property as Mutawalli and got his name entered in the Revehue 
papers. The plaintiff, claiming that he was, under the will of- the 
creator of the wakf, the rightful Mutawalli, brought a suit in the 
Subordinate Judge’s court for a declaration to that effect and for 
possession of the property. The Subordinate Judge was of opinion 
that the suit fell within the scope of section 92, Civil Procedure 
Code, and dismissed it -as being beyond his jurisdiction 


The plaintiff appealed. 


Sunder Lal (for J N. Chaudrt; with him S. A. Haider) for the 
appellant:—The suit does not fall within section 92, Civil Procedure 
Code. The plaintiff does not seek to be appointed a Mutawalls. 
He says that he is the Mutawal/t and that the defendant has no 
title, The suit is for declaration and possession ; it does not claim 
any of the reliefs contemplated by section 92. The suit is not one 
for the removal of a trustee; for, according to the plaintiff, the 
defendant is not a trustee at all but a person without right, a mere 
trespasser. Section 92 contemplates a suit by two or more mem- 
bers of the “public who are interested in the welfare of the trust, 
but have no other individual rights whatsoever in it, Such a suit 
would not be affected in any way if any other members of the 
public, having an interest in the trust, were to be substituted for the 
original plaintiffs, The present suit has not got to deal with a 
public right ; it has to determine only a private right. The question 
is between two individuals, as to which of them is entitled, under 
the constitution of the trust, to the office of sxutawalli. The matter 
in issue is a ‘private right, peculiar to the individual claiming it. 

I rely on the following cases :— 

Badridas Mukim v. Ohwem Lal Johri, [1906] L L. R., 88 Cal. , T99, 
Manian Bibeo v. Khadem Hossein, [1904] L L. 1., 32 Cal, 273, 


Gholabhai Gaurishankar v. Udairam Incharam, [1911] I. L. R., 88 Bom., 29, 


Sir Linshaw Manciji Poti v. Sir Jussoth Jinbhai, [1908] I. L R., 38 Bom. 
509. e 


The case relied « on by the lower court, namely, 
Lbrakim Khan v. Ahmad Suid Khan, [191A] 7 A. L. J. R., 761, 


has no bearing on the present case, The only point decided by it 
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is that the selection of a trustee of a public trust is not a matter 
which can be referred to arbitration. 


e 
Abdul Raoof (for Ghulam Mujtaba; with him Tej Bahadur 


Saprx), forthe respondents :—The suit, although not brought in 
that form, is virtually one for the appointment of a new trustee, 
and falls within clause (4) of sub-section. (1) of section 92. The 
question raised in the suit is whether the plaintiff or the defendant 
No. 1 should be appointed Mutawalli to succeed to the last incum- 
bent ; and until the question is decided in favour of the plaintiff by 
a competent court, he has no right to describe himself as being the 
Mutawalh, His description of himself as being such and of the 
defendant No. 1 as being a trespasser, cannot alter the real nature of 
the suit and take it out of the scope of section 92. The present 
case is covered by the ruling in f 

Nawab Muhammad Ibrahim Khan v . Ahmad Sad Khan, [1010] T A.L.J. B.. 761. 


[BANERJI, J—Do you contend that no one can bea Mutawalli 
unless and until he has been appointed by the District.Court ?] 


It is not necessary for me to go to that length ; my submission is 
that when there is a dispute between rival claimants to the office of 
Mutawalli then itis only the court of principal civil jurisdiction that 
can decide the dispute and make the appointment. That is the 
basis of the ruling in the case cited by me, wide pp. 772 and 773 of 
7A. L.J. R. For, ifan ordinary Civil Court.could take cognizance 
of such a dispute then it could also delegate its powers to arbitra- 
tors and the matter could be decided by arbitration ; which is a 
conclusion directly opposed to that ruling, which decides that, jt is 
because only a court of special jurisdiction can take cognizance of 
such disputes that those disputes cannot be referred to arbitration, 

Said Ali v. Alı Jan and others, [1912] 11 A. L. J. R., 25. 


Sunder Lal was not heard in reply. ¢ 
The judgment of the Court was delivered by 


- BANERJI, J—This was a suit brought by the plaintiff in the 
court of the Subordinate Judge of Moradabad for a declaration that 
he was‘entitled to the office of Mutawalli of the trust property in suit, 
under the will of the founder of the wakf as against defendant No, I, 
and for possession of the wak/ property by the ejectment of defend- 
ant No. I. The last Mutawall:, Nawab Abdul Karim Khan, died op 


Orvit- 
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the 31st of August, 1908. On the death of Nawab Abdul Karim Khan, 
defendant No. 1 applied in the Revenue Court for the entry of hiş 


Monaiman ° tame in respect of the endowed villages. The present plaintiff and 
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Banerji, J. 


others entered objections, but the Revenue Court decided in favous of 
defendant No. 1 and an appeal against that decision was dismissed 


‘by the Commissioner. A dispute had arisen as to who was entitled. 


to the office of Mutawalli, and the contending parties referred the 
matter to arbitrators who made an award in favour of Nawab - 
Muhammad Ibrahim Khan. Muhammad Ibrahim Khan applied 
to file the award in court. That application was disallowed and the 
appeal from that order to this Court was dismissed on the rst of 
April, 1910. Subsequently, this suit was instituted by the present 
plaintiff, Nawab Abdul Majid Khan. Various defences were raised 
and several issues were framed but the only point decided was 
that the suit as brought came within the scope of section 92 of the 
present Code of Civil Procedure and was, therefore, beyond the 


` jurisdiction of the court. The suit was accordingly dismissed. 


Hence this appeal. The only question to be decided in this appeal 
is whether section 92 applies or not In our opinion, the scope and 
application of section 92, is very limited in character. In the first 
place it enables, by sub-section 1, the Advocate-General or two or 
more persons having gn interest in a trust, treated for a public pur- 
pose, of a charitable or religious nature, to bring a suit in the princi- 
pal Civil Court of original jurisdiction or in any other court em- 
powered in that behalf by the Local Government, within the local 
limits of whose jurisdiction the whole or any part of the subject- 
matter of the trust is situate, where there has been an alleged 
breach of such trust or where the direction of the court is deemed 
necessary: for the administration of any such trust and then only to 
obtain a decree of one or more of the kinds specified in the section. 
Sub-section (2) of that settion enacts that, save as provided by the 
Religious Endowments Act of 1863, no suit, claiming any reliefs 
specified in sub-section (1), shall be instituted in respect of any such 
trust as is therein referred to, except in conformity with the pro- 
visions of that sub-section. The suit contemplated by the section is 
one brought in the interest of the public, through the Advocate- 
General, or of a section of the public or community, interested ina 
particular public trust, through two or more of its members with the 
previous sanction in writing of the Advocate-General, and does 


ca 
. 
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Hold farther : that a Hinda widow does not, by reason for her conversion? — viL 
and subsequent remarriage; cease to represent her late Hindu husband’s estate i 1018. 
and tho mother-in-law of the widow cannot, as a reversionet, after her ra 


conversion and subsequent remarriage, get her own name substituted in {ABDUL Asir 


* place of the widow in any ense that might then be pending between her and |: Kuan 


some other party. The'reversioner has, however, n right to take steps for Morwa, 
the protestion of her own interest and institute a suit in her own name if any- ` ° 
thing detrimontal to the estate js done. , 


FIEST APPEAL from an order of W. D. Burkitt, Esq., District 
Judge of Saharanpur. 


Musammat Parbati,a Hindu widow, wished to construct a 
temple and a well. She came to court on the allegation'that 
the- defendants obstructed her in carrying out the work and 
prayed for an injunctidn restraining them from interference. Her 
suit was decreed by the court of first instance. The defen- 
dants appealed to the District Judge. While the appeal was 
pending, Musammat Parbati ‘became a convert to Mahomedanism 
and was married toa Mahomedan. Her mother-in-law, the res- 
pondent to the present appeal, put'ih an application to the District 
Judge that Musammat Parbati having been converted to Maho- 
medanism, her own name may be substituted in her place as a res- 
pondent in the appeal. An application was also put in by Musam- 
mat Parbati, praying’ that her suit be dismissed and the appeal of 
the defendants be allowed. The defendants put in an application 
objecting to the claim of Musammat Nirma, the mother-in-law of 
Musammat Parbati, on the ground that Musammat Parbati 
having withdrawn her suit, her mother-in-law had no status in 
law to carry it on. The District Judge allowed the mother-in- 
law to be brought on the record in place of Musammat Parbati, 
_-holding that she must be deemed to have forfeited her rights 
and that the succession had opened to the mother-in-law, 


__ The defendants appealed. i 


S. A. Haidar, for the appellants.—Two ‘enactments -of the 
legislature had to be considered. The first was Act XXI of 1850. 
‘ParBati was a -Hindu widow, she changed her religion and, so får 
as the provisions of that Act went, she could not-be deprived of her 
rights to the property. -The latest case on the point was 
, - . Kunni Lat v, Gobind Krishna Narain, [1911] L L. R., 88 AN, 356 nt p. 864 


OIVIL. 


1918. 


ABDUL Axis 


- Koax 
v. 


NIRUA, 
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There was an earlier case in 

Bhagwat Sagh v. KaRu, [1889] I. L. R., 11 All., 100. 
The same view was expressed by 

Ghosh in his Hindu Law, pages 219 and 220. 

It was true that Mayne dissented from that-view page 80 (7th 
edition.) He also disapproved of the decision in 11 AlL, 100. 

The second enactment was the ‘Hindu Widows’ Remarriage 
Act (XV of 1856). That Act did not apply. The lower court 
wa» wrong in holding that it did. It applied to Hindu widows 
who remarried as Hindus. The lady in this case had become a 
Mahomedan before her second marriage. Section 6 of the Act 
made the whole thing clear and showed what the nen meant. 
The case in 

Malungim Gupia v. Raw Rution Roy, [1892] I. L. K., 19 9 Cal, B 
was against this contention, but the judgment of PRINSEP, J., was 
the correct exposition of the law on, the subject: 

[RICHARDS, C. J.—The lady in-that case remained‘a Hindu up 
to the time of her marriage.] 

Yes. °F : 
M. L. Agarwala, for the respondent. The question had to 
be considered with reference to the peculiar position of a Hindu 
widow. She was a life-tenant and something more, she held the 
life-estate and protected the reversion. The two were kept dis- 


" tinctly in view by the law. As soon às she did ‘anything to the 


reversion, her acts could be challenged. The’ reversioner could 


` bring a suit. Act XXI of 1850 protected only the life-interest of 


the widow. 


[BANER]!, J.—Her conversion did not take away her- right 
to represent the estate of her husband. ] 

The object of the Act was to protect ae the interest which 
she had in the property. . 

The right to protect the reversion had devolved on the 
respondent. The application for substitution of names could "be 
made under Order 22, r. 10, C. P. C. 

So far as the Hindu Widows’ Remarriage Act went, it referred 
to widows who took the estate as Hindu widows, It could not be 


- 
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construed to mean widows who were Hindus at the time of re- 
 tharriaga. Every Act had to be interpreted to give it a reasonable 
meaning. Otherwise it would be open to this anomaly that a 
widow would forfeit her‘ estate if she married a Hindu, but if 
she married a non-Hindu she would keep it. 
 [RicHarps, C. J.—The Act was a compromise. It was thought 
that a large number of Hindu widows would remain Hindu and 
take advantage of the Act. But as a concession to the orthodox 
party, it was provided that she should not keep the estate.]. 


The Act did contemplate the, conversion of widows and it 
purposely used the expression ‘any widow’ instead of ‘ Hindu 
widow’ in section 2, .The Act (XXI of 1850) had been passed. 
The adjective ‘Hindu’ was used in sections 3 and 6 and not 
in section 2. This distinction was significant. It was not the 
conversion that lost her the estate but the remarriage. 


The following judgment was delivered by 


RICHARDS, C.J. This appeal arises under the following circum- 
stances. One Musammat Parbati, the widow of one Ganga Ram, 
who was a Hindu, instituted a suit claiming that she, in exercise of 
her legal rights, wished to make a well, and build a temple ona 

, portion of the property in the possession df which she was ‘as a 
Hindu widow. She alleged that the defendants to the suit were 
preventing her from exercising her legal rights and she claimed an 
injunction to restrain them. The plaintiff got a decree in the 
court of first instance. The defendants appealed. “While the 
appeal was pending, Musammat Parbati became a convert to 
Mahomedanism and married one Wali Mohammad. She then 

„put in a petition stating that she no longer wished to prosecute 
her suit and prayed that her suit might be dismissed. — Thereupon 
the present respondent, Musammat Nirma, the mother of her 
husband, who would have been entitled to the estate for her life 

- if Musammat Parbati were then dead, made an application that 
she might be brought upon the record and allowed to defend the 
appeal, .The court below allowed this application. Hence the 
present appeal. f - 

The appellants contend that Musammat Parbati did not lose her 
estate upon becoming a.convert to the Mahomedan religion 
but that herright to her husband’s property was protected by Act 

. E 86 R e 
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XXI of 1850, and that being a Mahomedan she was entitled. 
to contract a legal marriage with her present husband. On the 
éther hand, the respondent contends that under section 2 of Act 
XV of 1856, the remarriage of Musammat Parbati worked a. 
forfeiture of her interest in her first husband’s estate, and that, 
therefore, there was a devolution of interest to the present respon- 
dent. It was further contended that even if this be not so, Mu- 
sammat Parbati; though she represented her husband’s estate so 
long as she remained:a Hindu widow, ceased to do so when she 
changed her religion and married again and that therefore the 
present respondent, as next reversioner, ought to be allowed to 
continue the proceedings and protect the estate. 


In our opinion, her conversion to the Mahomedan religion did 
not divest Musammat Parbati of her interest in her first husband's 
estate in view of the provisions of Act XXI of 1850. This has been 
repeatedly held in this Court, and by their Lordships of the Privy 
Council. The4ast case to which we may refer is the case of KAunn? 
Lal v. Govind Krishna Narain (1), Weé are also clearly of opinion” 


. that section 2 of Act XV of 1856 does not divest her of her interest in 


her first husband’s estate. 

Section 2 of Act XV of 1856 cannot possibly include all widows. 
It is necessarily confined to “Hindu widows.” Musammat Parbati ` 
was not a Hindu when she married her present husband. This 
court has consistently held that the provisions of this Act do not. 
apply to cases where the second marriage is valid irrespective of the 
provisions-of the Act. Therefore, on the main ground of appeal, we 
think that the contentian of the appellant is correct. Our attention 
has been called to the ruling of the Calcutta High Court, in the case 
of Matungini Gupta v. Ram Rutton Roy (3). This ruling is in- 
consistent with the rulings of our own court. 


With regard to the second contention, namely, that Musammat 
Parbati, in the events which have happened, ceased to represent her 
late husband’s estate, we need only point out that the sole ground: 
upon which the respondent could be substituted for Musammat 
Parbati would be that there had been a devolution of the. estate 
which, for the reasons already stated, is clearly not the case. No 
doubt, if anything detrimental to the estate is done by Musammat 
Parbati or by any other person, the reversioners may have a right 
(1) [1011] L L. B., 88 AIL, 856. (2) [1893] I. L. R., 19 Oal.; 289, 
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to take steps for the protection of the estate by instituting a suit of 
their own. This is a very different thing to being substituted for 
Musammat Parbati in a suit which she instituted of her owa 
motion and which she does not choose to prosecute. 


We allow the appeal, set aside the order of the court below and 
dismiss the application with costs, 
S. M. 5 Appeal allowed. 


ASHARFI AND ANOTHER 
UVETSUS 


ISHRI AND- OTHERS*, 


Hindu Widows’ Romarnage Act (XV of 1866), seotion$ —Bisa Taga Brahman widow 
- ‘Remarriage, contrary to the custom of the caste—Devesting of the widows estate. 

A Bisa Taga Brahman widow contrasted a second merriage. One of the 
reveraioners sued to dispossess her of the property left by her deceased 
husband on the allegation that by remarriage she had lost all her rights in 
the estate left by hor first husband. The finding of the lower court was 
that sueh a marriage was invalid” and not In as8ordance with the eustom of 

_ the Bisa Taga Brahman caste. 

` Had: that upon findings which had not been objected to, section 2 of the 
Hindu Widows’ Remarriage Act was applicable and the Bisa Taga Brehman 
wilow, on remarriage, lost her right to retain the estate of her deceased 
husband. Mula v. Pratab, [1910] 7 A. L. J. R., 417, distinguished. 


SECOND APPEAL from the decree of L. Johnston, Esqr., District 


Judge of Meerut, modifying the decree of Pandit Piare Lal Katara, 
Additional Munsif of Ghaziabad. 


Suit for recovery of possession, * ` 
‘The court of first instance dismissed ‘the claim. The lower. 
appellate court modified the decree, 
i The facts of the case are fully set forth in the judgment. | 
S. M. Ahmad Karim, for the appellant. 
DUR. Sawhny, for the réspondent. 
` ss À No. 1293o 112, E i 


-> DaT? 


OIVIL. 


1918. 


' June, 5. 
TUDBALL J. 
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The following judgment was delivered by 
TUDBALL, J.—This is a defendant’s appeal. The suit was one 


brought by the plaintiff to recover his share as reversioner in a ‘ 


certain estate. The estate belonged to one Khamani, who died, 
leaving a widow Musammat Asharf. His four reversioners are 
the plaintiff and defendants 2; 3 and 4. The parties are Taga 
Brahmans of the Bisa class, Taga Brahmans are divided into two 
classes, Bisa and Dasa. For all practital purposes, they are two 
separate ~and distinct castes. They neither eat, smoke, or drink 
with each other, nor can they intermarry. Apparently, if a Bisa 
Taga is outcasted, he enters the fold of the Dasa Tagas. ` The 
courts below have both found that, asa matter of fact among 
Bisa Tagas, the remarriage of a widow is not allowed and no such 
marriage is valid according to their caste custom. Therefore, it is 
clear that section 2 of Act XV of 1856, must apply, according to 
the ruling of this court, to the case of a Bisa Taga Brahman widow, 
who remarries. It is an admitted fact that the widow, Musammat 


Asharfi, has married one of the reversioners, defendant No. 4. As” 


the result of this marriage, both the widow and defendant No. 4 


have been outcasted and the plaintifs case is that he and ‘de- 


fendants 2 and 3 are entitled to take the estate in equal shares in 
viet of section 2 of Act XV of 1856. The,court of first instance, 
though it was inclined to hold in favour of the plaintiff, felt that it 
was bound by.the decision in Mult v. Pratad (1) and dismissed 
the suit. The court below remitted an ‘issue to the court of first 
instance for a clear and distinct finding as to whether the remarriage 
of Musammat-Ashar§ was valid according to the custom of the 
caste among Bisa Taga Brahmans, The court of first instance 
held, and the lower appellate court agreed. with it, that such 
remarriage was invalid and not according to the custom of the 
caste.' The lower appelkate court, therefore, on the basis of the 
finding, held that section 2 of Act XV of 1856 did apply and that the 
widow had lost her right to retain the estate, It, therefore, gave the 
plaintiff a decree for one-third of theestate. The defendants, Mu- 
sammat Asharfi and defendant No. 4, have appealed and raised two 
points. First, that the case is covered by the ruling-of, this Court 
mentioned above (Mala v. Pratad); and, secondly,.that in any case 
the Plaintiff i is only € entitled to a one-fourth and not to a one-third 
(1) (1910] T A. L J. R, 417, 


$ 
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share, At first sight, it is very difficult to distinguish the facts of the 
present case from the facts of the case quoted. “But in that case, it 
will be noticed, there was a finding that though among Bisa Taga 
- Brahmans remarriage of widow is not allowed, still, ifa widow does 
remarry she becomes a Dasa Taga and remarriage is regarded as 
valid. In the present case, there is a distinct finding of fact that in 
the caste to which the parties belonged at the time of the remarriage 


the remarriage in question is invalid according to the custom ot- 


that caste. No objection was taken to this finding, and it being a 
finding of fact; I am bound by it. It is, therefore, clear that section 
. 2 of Act XV of 1856 does apply and under that Act the widow, 
Musammat Asbarf, loses all her rights to retain her husband’s 
estate, l 
On this point the appeal must fail, “But, on the other point, 
it is clear that the plaintiff being ‘only’ one of the four re- 
versioners who all stand on an equal footing, is only entitled to 
one-fourth and not to one-third of the estate. The defendant No. 
4, though outcasted, does not, by reason of that outcasting, lose 
his rights. The appeal is, therefore, allowed to this extent that the 
plaintiff- -respondent will have 4 decree for a one-fourth share in 
the estate of Khamani, instéad of one-third share-which has been 
decreed to him by the court below. Itis to be noted that no 
decree for mesne proftts was granted by the court below. In the 
circumstances of the case, the parties will bear their own costs, 


Appeal allowed—decres modified. 


GES) ` HIGA éuuRT. Lå L. J. k. 


Cryin, RESAL —— 
1918. i versus a i 
O y: h i MAHA RAM*, 


Ryvæs. J. Land Rovenue dot (LIL of 1991), ssolion 433 (k) —Partition of a mahal— Otfeaions 
overruled—Subscqucnt proveediags in a Revenues court for fring of rent—Propristary 
title sot up—dgra Tenancy Aci (II of 1901), section 199—Rowenue cowrt!s actions 
undar. 


Otvil Court. He then brought the present suit in the Civil Court to establish 
his title. 


Held that section 383 (k) of the Land Revenue Aet was no ber to a Revenue ~ 
court acting under sestian 199 of the Tenancy Act, itin some indirect way, the 
result of such a suit might possibly affect the share obtained by one oo-sharer 
on partition. - Khasoy Y. Jugla [1006] I. L R., 38 AIL, 482 and Unreported 
Oase S A. 211 of 1913 decided on 32nd June, 1912, referred to. 
SECOND APPEAL from a decree of W. D. Burkitt, Esqr., District 

Judge of ‘Saharanpur, confirming the decree of Babu Gobind 
Sarup Mathur, Munsif of Deoband. ' 
Suit for declaration of rights. 
The court of first instance decreed the claim. 
The lower appellate court confirmed the decree. 
The material facts appear from the judgment. 
Nikal Chand, for the appellant. 
S. A. Haidar, for the respondent. 
The following judgment was delivered by 
Byres, J. RYVES, J.—The facts, out which this appeal arises, are givén 
fully in the judgments of the courts below. It is enough to say `: 
that Resal, defendant-appellant, in certain partition proceedings, 
acquired in his share a particular plot of land, No. 591. It-appears 
that Maha Ram, -the plaintiff-respondent, was not a recorded 
=B. A. No. 1548 of 1912. : 
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co-sharer in the village but nevertheless he objected at the time of 
the partition but his objections were overruled on the ground that 
as he was not a recorded co-sharer-he had no ocws standi. After 
partition was completed, Resal brought a suit in the Revenue 
court againstMaha Ram with the object of getting Maha Ram’s rent 
fixed by that court. Maha Ram pleaded in his defence that he was 
the owner of the plot or rather that he had acquired a good title 
by adverse possession. The court trying the suit proceeded under 
section 199 (r) (a) of the Agra Tenancy Act and directed Muha 
Ram to establish his title in the Civil Court. Hence this’ suit. 
Both courts have decreed Maha Ram’s suit. _ — 

In appeal before me, it has been very strenuously argued that 
section 233 (£) of the Land Revenue Act bars this suit and great 
reliance is placed on the decision of Mr. Justice CHAMIER in 
Musammat Tarifan and -others v. Fateh Din and others (1). It is 
strenuously argued that that decision is in conflict with other 
decisions-of the Court and notably that of Khasey v. Jugla (3). 


It seems to me that neither of thèse rulings applies to this 
particular case. I do not think that section 233 (4) of the Land 
Revenue Act was meant to prohibit a Revenue court from acting 
under section 199 (7) (a) of the Agra Tenancy Act, if in some 


indirect way the result of such a suit might possibly affect the . 


share obtained by one co-sharer on a partition. It must be re- 
membered that the suit brought by Resal in the Revenue court for 
the fixation of rent against Maha Ram is still pending. It was open 
to that court under section 199 to try the issue itself, and if that 
court had done so and decided in the way in which the 
Civil Courts have ultimately decided it, the result would have been 
the same, yet that would be a decision of a Revenue court and 
would, in exactly the same way, affect the partition as it is said the 
decision of the Civil Court does or may do evehtually. 

Now section 233 (#) of the Land Revenue Act cannot , possibly 
bar,a Revenue court deciding itself a question of title such as is 


referred to in section 199 of the Agra Tenancy Act. Under that 
section the Revenue Court can proceed in one of two ways: It can 


either try the issue of proprietary title itself or it.can refer that, 


issue virtually for trial by the Civil Court, that is to Say, it can 
(1) Unreporttd ease, (1) [i906] L L. R., 38 AIL, 483 ° - 


it 


Ryves, J. 


688 HIGH COURT. Ý {ALTE 


direct the defendant to have his title established by a civil suit, to be 
instituted within 3 months of its order and it is bound if sucha suit 
is instituted and decided to follow that decision. The object of 
the suit in the Civil Court, after all, is the decisión of a particular 
issue raised in a Revenue court and which the Revenue court must 
follow. i 

It seems to me, therefore, that the lower court was right in 
holding that section 233 (4) doés not bar the suit. The findings 
are findings of fact and that is the only question on which this 
appeal has been pressed. In my opinion it fails and I dismiss the 
appeal with costs, ’ 


: Appeal dismissed. 


HAR SARAN DAS 


i VET SHS 
: KING- EMPERORS. 
Municipaliiios Aoi (Lof 1900), sect ons 87 (1) (a) and 1a7— L Digging a grain-p-t—No 
permission—Erootion or re-erecton. ' 


Digging of a grain-p!t does not amount to crection or re-ereetlon of a 
bulding within the meaning of section 87 (1) (a) of the Municipalities Act 
and a pemon digging such a pit without the previous permission of the 
Municipal Board cannot be convicted of an offence under seetion 147 of that 
Act. , 

CRIMINAL REVISION from an order of Mirza Yakub Husain, 
Magistrate, first class, of Meerut. 
Sital Prasad Ghosh, Yor the applicant. 


R. Malcomson, (Assistant Government Advocate) for the Crown. 


The following judgment was delivered by 


RyveEs, J—Har Saran Das was convicted under sectiqn 147 of 
the N.-W. P. and Oudh Municipalities Act (I of 1900) and sentenc- 
ed toa fine of Rs. 10, On appeal, the conviction and sentence | 


“were maintained. It appears that Har Saran Das had a grain-pit 


dug on some land of his own between his house and a public road, 
* Or, Rev. No. 860 of 1918. 
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He was prosecuted for having done this without having obtained 
previous sanction of. the Municipal Board: It is said that the 
Municipal Board of Ghaziabad had passed a resolution _forbidding 
the digging of grain-pits within two feet of a public drain or road. 
The applicant here was charged, first, under section 147 and, se- 
condly, under section 168. He was acquitted under the latter sec- 
tion on the finding that the grain-pit did not encroach within two feet 
of any public drain ; but he was convicted under section 147. It is 
said that this digging of the grain-pit comes within the purview of 
section 87 (z) (a) of the Act. This section directs that “every per- 
son who intends to erect or re-erect (a) any building abutting on 
or adjoining a public street or any public place or property vested 
in His Majesty or in the Board, &c., &c.” Iam not prepared to 
hold that the digging of this pit can be said to amount to an “erec- 
tion or re-erection of a building.” On this short point, I allow 
the application and set aside the conviction and sentence. The 
fine, if paid, will be refunded. 


Conviction set aside. 


CLARENCE KIRKPATRICK 
Versus 


CHET RAM “AND ANOTHER*, 


Surely —Cuuye of acton—E nbesziemont by an employes—Swroty binding himsol/in case 
emboasloment proved —Oauses of action agamsi suroly and prnapal debtor difforent 
—Oontract dot (LX of 1878), section 139. 

A surety exeeuted a security bond binding himself to make good any Losses if 
a certain person should be proved in court te’ have committed embexalement, 
An embezzlement was made by that person and, on the plaintiff suing him in 
court, n deeree was passed for a certain amount but only a portion of it was 
realised. The plaintiff then sued the surety on the basis of ‘the security 
bond. It was pleaded that the plaintiff ought to have sued the surety along 
with thé principal debtor and section 189 of the Contract Act barred the suit, 
- ` Had.: that the causes of action against the surety and the prinelpal debtor 
wero totally different, and no cause of action would acorue against the surety 
until an embexalement was proved in court against the prinsipal debtor. 
Uno Aah, es #8. A. No: 1685 of 1918. ` 
E+ > Seen Yo BZR. o o- 
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@Huar SARAN 
Das 
p. 
Kma- 
Eupgeoe. 
Ryves, J. 


OIL. 
1918. 
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SECOND APPEAL fro n a decree of D. L. Johnston, Esq., District 
Judge of Meerut, reversing a decree of Babu Harihar Lal Bhargava, 


Kinurarriof Munsif of Ghaziabad. 


Suit for recovery of money. ʻi ° 

The court of first instance decreed the claim in part. 

The lower appellate court reversed the decree. 

The facts of the case are set out in the judgment. 

Plaintiff appealed. 

Muhammad Ishaq, for the appellant. 

Satish Chandra Banerji, for the respondents. 

The following judgment was delivered by 

LYLE, J.—This is a suit on asecurity-bond. The plaintiffs are 
executors under a will of the deceased owner-of an estate. One 
Gopi Nath was an employee of the estate and the respondent, Chet 
Ram, executed the security-bond binding himself to make good 
any losses if Gopi Nath should be proved in court to have committed 
embezzlement, etc. It is stated that Gopi Nath did embezzle 
a certain sum and the plaintiffs sued him and obtained a decree for 


` acertain amount. Only a trifling amount was, however, realized from 


him. The plaintiffs, accordingly, sued the respondents on the 
basis of the security-bond. The*court of first instance decreed the 
suit. This decision, however, was reversed by the lower appellate 
court on two grounds, firstly, that section 139 of the Contract Act 
protects the respondents, and, secondly, that there was no proof of 
actual loss. I fail to see how section 139 applies, nor do I agree 
with the lower appellate court that the appellants ought to have 
sued Chet Ram in the first instance. No cause ofaction would 
accrue against Chet Ram until Gopi Nath was proved in court to 
have committed embezzlement. It also appears to me that the 
causes of action against The two men were totally different. Had 
Chet Ram been sued along with Gopi Nath in the first instance, the 
suit would certainly have been dismissed as against him as prema- 
ture. In my opinion, Chet Ram has not lost his cause of action 
against Gopi Nath. No cause of action would accrue to,him as 
against Gop: Nath until he is obliged to pay money in satisfaction 
of Gopi Nath’s defalcations. 


As regards the second ground ofthe lower appellate court’s 
decision, the evidence of Hidayat Ali clearly proves the loss 
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incurred by the appellant, quite apart from the judgment against CIVIL. 
Gopi Nath, which may or may not be evidence. The lower appel- 1918. 
late court does not say that it disbelieves Hidayat Alis evidence. & OT og 
It simply ignores ıt and says thers is no proof of loss. In my 
opinion, the lower appellate court’s decision was clearly wrong. I, es 
therefore, decree the appeal, set aside the decree of the lower Tyg J. 
appellate court and restore. that of the court of firstinstance. The 
appellant will get his costs in this and in the lower appellate court. 
The order of the court of first instance as to costs will stand. . 

; Appeal decreed. 


SARJU MISIR AND OTHERS 


à CI. 
versus 1018: 
BINDESRI PERSHAD AND OTHERS*., June, 11, 
Agia Tenancy Act (LI of 1901), section $08—Recenus Court's decision on the question of ramets J. 


tenancy in a former swit betwoen tho parues—Subsequent Oral Sui—Question of Ryrves, J. 
lonancy aymn raisol—Revenno Couri decision Amal as belwoon the paries in the 
absenos of fraud. 


In a suit for ejectmertt before a+ Revenue Oogrt it was desided that the 
defendants were the occupancy tenants of the plaintiff. The plamtzf there- 
upon sued them for possession in a Civil Cars on the ground, among others, 
that the Revenue Court decree against him had been obtained by fraud. 

` The defendants pleaded that they were occupancy tenants and the Revenue 
Court decree operated as res judicata. The court of first instance requir- 
od the-defendants to have the question of their being occupancy tenants 
determined in the Revenue Court. 


Hold, that where once the Revenue Court had passel a decision as to 
the question of tenancy that decision, as between the parties to the suit, 
and so far as that court was concerned, was, in the absenee of fraud, a 
final decision ; and ft was in a case like the present quite unnecessary 
for a Civil Court to pass any order under section 202 of the Agra Tenancy 
Act, as that section was intended to operate only tn cases in which such” 
question had not already been fmally determined between -the parties in a 
Revenue Court. 


FIRST APPEAL from a1 order of F. D. Simpson, Esq., District 
Judge of Gorakhpur, re nanding the suit on appeal from a decree 


of .B, Harbandhan Lal, -Additional Subordinate Judge. 
P. A. F. O. No. 89 ot 118. 


sate wa id =- D asi ` i af 


BARIU 
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The facts of the case are fully set forth ın the judgment. Briefly 
stated, they were as follows: The plaintiff brought a suit in the 


? Civil Court for possession by ejectment of the defendants who 


were described as trespassers. The defendants, Nos. 1, 2 and’4, 
pleaded that they were occupancy tenants of the plaintiff. The 
plaintiff admitted inthe plaint that the Revenue Court had, in a 
suit between the same parties, decided that the defendants, Nos. 1, 
2 and 4, were the occupancy tenants of the plaintiff; but he alleged 
that the decision of the Revenue Court had been obtained by fraud. 
The Civil Court, acting under section 202 of the Tenancy Act, f 
required the said defendants to sue in the Revenue Court. They did 
so, and the Revenue Court, holding that the matter was res judicata 
by reason of its former decision, dismissed their suit. Upon the 
allegation of fraud, the Subordinate Judge found against the plaintiff 
He dismissed the suit. On appeal, the District Judge held that the 
dismissal of the defendants’ suit for declaration of their status as 
occupancy tenants by the Revenue Court was a decision adverse 
to their claim of occupancy tenure, and he remanded the suit. 


The defendants, Nos. 1, 2 and 4, appealed. 


" Baldeo Ram Dave (for Sunder Lal), for the appellants :—The 
decision of tne Revenue Court is, not adverse to the defendants. 
-It decided that the matter was res judicata and did not, therefore, 
need a second adjudication. The previous decision of the Revenue 
Court in which it was held that the defendant , Nos. 1, 2, and 4, 
.were occupancy tenants of the plaintiff is binding upon the parties, 
and there was no need for the Civil Court to refer the matter, under 
section 202, for determination by the Revenue Court. over again. 
The court of -first instance had decided all the issues, and the 
District Judge was wrong in remanding the suit. 


Satish Chandra Baner¥s, (with him Sarat Chandra Chaudhrt), 
for the respondents :+-The language of section 202 is imperative ; 
it says “the Civil Court shall, by order in wfiting, require, etc.” 


` It contemplates no @xception or modification. The Civil Court 


was bound to follow the procedure laid down by that section. The 
operative part of the decision of the Revenue Court is the decree, 
which dismisses the defendants’ suit for declaration that they 
were occupancy tenants, The decision of the Revenue Court, in 
accordance with which the Civil Court had to dispose of the suit, 


y 
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was that the defendants were not the occupancy tenants of the 
plaintiff. The District Judge should have disposed of the case 
accordingly. There was no need for remanding the suit. 


° Baldeo Ram Dave replied. 
The judgment of the Court was delivered by 


TUDBALL, J—The facts of this case are as follows. The 
plaintiff is the owner of the property in suit, 29 bighas 4 biswas 
and 15 dhurs of land. The defendants, Nos. 1, 2 and 4, were cultivat- 
ing tenants of this land prior to the 27th of May, 1901. On that 
date the plaintiff gave a usufructuary mortgage of the land for a 
period of 7 years to the defendants, Nos. 1 and 3. In 1908, the 
mortgage debt was pajd up and the property redeemed ; but the 
defendants, Nos. 1, 2 and 4, remained in possession of the land. 
The plaintiff brought a suit in the Revenue Court against the 
defendants alleging them to be his tenants without-a right of 
occupancy and he sought to eject them. Defendants, Nos. 1, 2 and 
4, pleaded that they were occupancy tenants, The*other defen- 


` dants pleaded that they had no concern with the land at all. The 


Revenue Court, on the 27th of November, 1908, held, as between 
the plaintiff and defendants, Nos. 1, 2 and-4, that the latter were 
occupancy tenants, and therefore, not liable to ejectment. This 
decree was upheld in appeal and also by the Board of Revenue 
on revision. Thereupon the plaintiff came into the Civil Court 
with the present suit against all the seven defendants seeking for 
possession and mesne profits on the ground that the defendants 
constituted a Joint Hindu family, that in spite of redemption of 
the mortgage they remained in possession, that they were tres- 
passers and liable to ejectment and that the decision of the’ Re- 
venue Court, mentioned above, had been obtained by means of 
fraud and was, therefore, not bindingeon the plaintiff. Defen- 
dants, Nos. 1, 2 and 4, pleaded that they were the occupancy tenants 


of the land and as such not liable to ejectment in a Civil Court and ° 
' that the decision of the Revenue Court operated as res judicata. The 


other defendants pleaded that they had no concern with the land 
and that they were quite unnecessary parties to the suit. The court 
‘of first instance, apparently in view of section 202 of the’ Agra 
Tenancy Act, required ‘the defendants, Nos. 1, 2 and 4, to institute a 
“suit: in’ the Revenue Court for the determination of the question 


cas, Md 
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raised by them as to their occupancy tenancy. Each of these per- 

sons, accordingly, brought a separate suit in the Revenue Court, 
“asking for a declaration of their status as occupancy tenants. The 

Revenue Court framed three issues :— r 


(4) Does the decision dated the 27th of November, 1908, operate 
as res judicata between the parties? 


(72) Is the plaintiff an occupancy tenant or only a trespasser? 
(ii) Is a separate suit maintainable? 


The decision which the Court came to, was that the judgment, 
dated the 27th of November, 1908, operated as res judicata between 
the parties and that, for all intents and purposes, the Revenue Court 
was bound to hold the plaintiffs occupancy tenants of the land 
unless and until the judgment of the 27th of November, 1908, was 
set aside or cancelled. Having come to this decision on the first 
two issues, the Revenue Court, however, dismissed the suit on the 
ground that if was not competent to determine the question which 
had already been determined by a competent court. The Addi- 
tional Subordinate Judge, on receiving this decision of the Revenue 
Court, treated it as a decision in favour of defendants, Nos. 1, 2 and 
4, to the effect that they were the occupancy tenants of the land. 
He further held that there had been no fraud and that the plain- 
tiff was, therefore, not entitled to maintain his suit which he accord- 
ingly dismissed. On appeal, four pleas were taken, none of which 
were touched by the District Judge in his decision. The District 
Judge held that the Revenue Court's decision, passed after the re- 
_ference under section 202 of the Tenancy Act, was a decision to the 
effect that defendants, Nos. 1,2 and 4, were not occupancy tenants 
He, thereupon, set aside the decree of the court of first instance, 
and remanded the suit for decision on its merits. Defendants, Nos. 
1, 2 and 4, have come here on appeal and it is admitted on both 


„e sides that the’order of remand is bad. In the first place, the court 


of first instance did not decide the suit ona preliminary point. Of, 
the four pleas taken before the District Judge, one was to the effect 
that there had been no issue framed on a point which had «risen 
between the parties, that this issue ought to have been framed, and 
a decision arrived at, upon it. Of the other pleas taken, two re- 
ferred to the decision of the cgurt of first instance on two points and 
the fourth was to the cfect that the court of firsl instance had 
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arrived at a finding in regard to two pieces of land which were 
not included in the suit between the parties. In the next place, 
it seems to us that the courts below have gone quite wrong in 


: ; . , & 
regard to the view which they have taken in regard to section 


202 ofthe Tenancy Act. The wording of this section is quite 
plain. “The Civil Court,” says the section, “shall, by order in 
writing, require the defendant to-institute, within three months, 
a suit in the Revenue Court for the determination of such ques- 
tion.” It seems quite clear to us that this section is intended to 
operate only in cases in which such question has not already been 
finally determined between the parties in the Revenue Court. 
Where, as in the present case, there had been a suit between 
the ie parties themselves i in which the present plaintiff had alleged 
defendants to be his tenants and had sought to eject them and 
the defendants had pleaded rights of occupancy as being a bar 
to this ejectment and the Revenue Court had finally decided 
as between them that the defendants were occupancy tenants 
and not liable to ejectment, the question, in the absence of fraud, is 
finally decided between the parties, so far as the Revenue Court 
is concerned and it was quite unnecessary for the Additional 
Subordinate Judge to pass any order under section 202. It is 
also worthy of note that the plaintiff came into court, admitting 
this decision, but seeking to set it aside bn the ground of fraud: 
This made it still further unnecessary to pass any order under 
section 202. It is clear that unless and until the plaintiff, in the 
present suit, can establish fraud, he will be bound by this decision 
as against defendants, Nos. 1,2 and 4. The learned District Judge 
has not gone into the merits ofthe case nor touched the issues 
raised in his court. His order of remand bsing bad, we set it 
aside and direct the lower appellate court to readmit the appeal 
‘under its original number on the file and to proceed to decide the 
suit on its merits, Costs will abide the result and will be costs in 


the cause. , ` i D ee 


B. K. M. Appeal allowed—cause remanded. 


Ryveos, J. 
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DAN PERSHAD 
VETSHS 
GANESH*. 
` Code of Oriminal Procedure (Aot F of 1898), soohon'145—Jurisdiolion of Magisirate— 
No Ukelihood of breach of peace— Both parises in possession, 


When a Magistrate does not state in bis order that a dispute exists which is 
Hkely to cause a breach of the peace he has no jurisdiction to take any action 
under section 145 of the Code of Criminal Procedure. Hald: further that when 
a Magistrate finds that both parties are entitled to the Jand he cannot give 
exclusive possession of the property to ony to.the exclusion of the other. 
Bohari Lal v. Ohajju, [1907] A. W. N., 40, Jhabba Y. Dal Ohand, unreported, 


referred to and approved. : 
` CRIMINAL REVISION from an order of Mohammad Abdul 

Karim Khan, Magistrate first class of Azamgarh. 

Sital Prdsad Ghosh, (with him S. N. Sen), for the applicant. 

R. Malcomson (Assistant Government Advocate), for the op- 
posite party. 7 

The following judgment was delivered by 

Ryves, J—This is an application im revision against an 
order which purports to have been passed under section 145 of the 
Criminal Procedure Code by a Magistrate of the first class of 
Azamgarh. The facts are somewhat peculiar. The first party 
and the second party are both members of a joint family and the 
first party has instituted a suit for partition of the joint family 
property against the second party and this suit is now pending. 
An order was passed by the learned District Judge of Azamgarh, 
on the 23rd of January, 1913, to provide for the possession and 
control of the property pending the décision of the case. The 
agent of the first party made an application to a Magistrate 
admitting that the land was joint and that the crops had been 
sowed with seed belonging to the joint family, but he stated that 
in spite of this fact the second party wished to take separage pos- 
session of it. He said that there might be a disturbance of the 
peace and he asked the Magistrate to practically order the 


police to have the crops „harvested and to enforce the order of 
® Or. Rev. 882 of 1918. 
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the District-judge already referred to. On this application, the 
Magistrate took the statement of the petitioner“and passed the 
order :—“ Let action be taken under section 145 of the Criminal 
Pracedure Code.” He does not state in this order that he is satisfied 
that a dispute exists which is likely. to cause a breach of the 
peace within his jurisdiction. Asheld by this Court in Behar# Lal 
v. Chhajyu and another (1), a finding to this effect is a condition 
precedent to the Magistrate taking action under section 145 and un- 
til he does so find he has no jurisdiction to take any action under 
the section. The same view was held in Jkabba v. Dal Chand (9). 
There is a further objection to this order, vss. that the Magis- 
trate has himself found that the first party and the second 
party are both jointly entitled to the land. He cannot, therefore, 
hold that one of them is in possession to the exclusion of the other 
and so maintain that one party’s possession. Ifa breach of the 
peace is likely, he can take action under section '107 of the Cri- 
minal Procedure Code. Lastly, a suit is pending between the par- 
ties and the Civil Court has passed orders for the control and ma- 
nagement of the property pendente lite. I allow the application 
and set aside the order of the Magistrate. 


Appeal decreed, 
(4) [1907] A. W. N., p. 48. 
(2) Cr. Rov, No. 99 of 1912, desided by Onauren, L, on April 18th, 1912. 


i 88 R 


dvn. 


1918. 


April, 16, 17. 


May, 6. 
Lord 8Haw, 
LORD 
MOULTON, 
BIR JOHN 
Eper, 
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BRIJRAJ SINGH AND ANOTHER 
VEIT SUS 


SHEODAN SINGH AND OTIIERS. 


Hindu Low —Joint family—Partition— Ancestral property—Powor of the head of the 
family to partition it by will—Roguisite of a ti —Oalling tho instrament of par- 
ition a will, affect of —Family arrangomen!— Acceptance thereof by members of 
the famfty— Provision for forfeiture in case of bad behaviour, affect of. 

Tn the ancestral property the members of a Hindu joint family have inde- 
pendent right with whieh the head of the famfy eannot interfere, and 
therefore, he has no right to mako a partition by will of such property 
among the various members of the family except with their consent, which 
would bind not only them but also their sons as they would be represent- 
me in the transaction thelr respective branches of the family. ‘ 


The head of a Hinda joint family, exeeuted a doeument which was called 

a will, setting out a division of the ancestral family property among his 

_ three sons, reserving nothing for himself, and the evidence established 
that the partition thereby made was acted upon by all the parties interested. 


Hold, that a will speaks from stature datos sis., the death of the writer, 


and, consequently, ft was a complete misnomer to apply the term toa doon-. 


ment which was intended to speak from the date at which it was written 
and was, in fact, intended to be Viewed as a record of a fandly arrange- 


ment there and then made and earried into effect partitioning the family ` 


estate among those interested, 


Hold also, that the head of the family hadno powerto make sueh 
a partition by will, strietly sc-ealled, and that the fact that the doenment 
was called a will did not invalidate the partition thereby made and acted 
upon by all the members of the family, i 


Two CONSOLIDATED APPEALS from two decrees of the High 
Court of Judicature for the North-Western Provinces at Allahabad 


which partly affirnied and partly reversed a decree of the court 
of the Additional Subordinate Judge. 


~The suit was brought in September, 1905, by the respondent, 


Kunwar Sheodan Singh and one Rao Karan Singh, since deceas- 


ed, and their respective sons, claiming partition of certain family” 


properties consisting of villages, house property, and movables 
of considerable value, 


we 


As- 
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Defendants-appellants represented the eldest branch and the 
respondents, the two younger branches, of one Rao Balwant Singh, 
who was admittedly in possession of all the said properties. „The 
case of the respondents, as plaintiffs, was that all the properties 
were ancestral family properties, which were in the joint posses- 
sion and enjoyment of the parties down to the suit, and that they 
(the respondents), were entitled to two equal third shares thereof 
on partition. 

` The main defences of the appellants were, firstly, that the said 
properties were not ancestral, but were self-acquired properties 
of the said Rao Balwant Singh, and had been validly disposed 
of by him, by his will, and secondly, assuming them to have been 
ancestral, a partition had been effected by the said Rao Balwant 
Singh in his lifetime to which all his three sons had assented. 


On the first plea, the Subordinate Judge found that all the 
properties in suit were ancestral, and this finding was nat question- 
ed in appeal’ to the High Court. 


The principal matter for determination in the present appeal 
was the question, whether a partition of any part “of the family 
properties, as were binding upon the respondents, was effected 
during the lifetime of the’said Rao Balwant Singh. The Subordi- 
nate Judge held that a valid partition had been so made of the 
various villages and certain other property of the family, but not 
of the house properties or movables of which he decreed partition 
in the suit. The High Court held that nosuch partition had been 
made and passed a decree, therefore, in the terms preyed for 
by the respondents. 


The conclusion to which the Subordinate Judge came, was 
based upon a document, dated the 26th November, 1895, which 
was called a will and executed by the said Rao Balwant Singh. 
The document, which is detailed in their Lordships’ judgment, 
was treated by the Subordinate Judge as a partition-deed, and he 
held that a real partition was effected thereby and that it was 
acquiesced in asafamily arrangement by the respondents, who 


` were, therefore, estopped from impeaching it. 


Both parties appealed and the learned Judges of the High Court 
held that the document of the 26th November, 1895, was intended 
to operate only as the will of Rao Balwant Singh and could not 


Cryin. 


o 1918. 
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be treated as a partition-deed ; that no real partition of any of 
the family properties was effected in the lifetime of Rao Balwant 
Singh, that his two younger sons had not assented to any final 
division of the estate, and that the allocation of the various vilfages 
among the different members of the family, and the mutations 
of names in the Land Revenue Records, were only intended to 
provide for the management of the estate, the enjoyment of the 
properties remaining joint until the date of the suit. The appeal 
of the respondent was accordingly allowed, and the relief claimed 
in the first clause of the prayer of the plaint, vis. in effect a 
general partition of the family properties, was decreed, and the 
cross-appeal of the present appellants was dismissed, a separate 
decree to that effect being passed therein. 


The appellant thereafter appealed to His Majesty in Council. 


De Gruyther, K. C., and B. Dube, for- the appellants :—The 
partition actually took place in September, 1895, and the docu- 
ment of November 26, 1895, evidences that fact and gives the 
specified shares of each member of the family. The effect of the 
arrangement ‘was that there was a division of the property dealt 
with in the document and the previously undivided family 
became, by operation of law, divided : 


Batkishen Das v. Ram Narain Sahu, [1908] LB, 80 L A., 189, 


Partati v. Nasmhal Singh, [1909] L R., 86I. A., 71, and 
Raghabir Singh v. Moti Kunwar, [1912] L L. R., B5 AU., 41. 


There is no evidence to support the contention that the arrange- 
ment was temporary. The respondents knew what was going 
on and the evidence establishes that they acquiesced in the 
arrangement. All parties acted upon the arrangement made in 
1895, which was not disputed for 10 yen 

(Mr Ameer Ali referred to 


Nawab Umjad Ally Khan v. Musammai Mohumdeo Bogum, [1867] 11M. I. A., 
517, at 644.) 


The document of November 26, 1895, shows that “there was 
a partition and whether it is called a will or by any other name 
does not affect the fact that there was a partition. The house 
in Aligarh formed a part of the family arrangement and the 
appellants are entitled to it. 


y 
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Arthur Grey and G. R. Lowndes, for the respondents :—The docu- 
ment of November 26, 1895, was registered as a will and all the 
parties interested treated it as such. It was intended to operate as 
a will and must now be treated as one. The provision for forfeitute 
in case of bad behaviour shows that there was no intention to make 
the partition at that time. The language of the document is only 
consistent with that fact that there was no partition prior to its 
execution. 5 


It uses the word “give ” meaning bequeath. Even the defence 
witnesses say that the partition was made “ by or under the will.” 
The document purports to make an unequal division but, as 
between brothers, there must be absolute equality whether the 


partition is made by.the father or after his death: 
Mayne on Hindu Law and Usage, Tth ed., p. 669. - 
The partition made by the document is, therefore, outside the 


Hindu Law. Attempt is being made to uphold it on the ground that 
there was consent of the parties concerned. There is, however, no 


_ evidence of the plaintiffs consent. Moreover, it mtst be shown that 


they consented after full kndwledge of the facts and that they knew 
how the transaction would affect their interests : 


Jago Bundhoo Tewares V. Kurum Singh, [1874], 22 W. R., B41, at p. B45. 
There is no evidence to'show such gonsent. Again, the docu- 
ment does not suggest that there was consent. Reliance is placed 
on mutation proceedings. But the plaintiffs are not thereby estop- 
ped from now asserting their rig hts. . 
Jagwani Singh v. Sian Singh, [1899] I. L. B., 21 AIL, 288, at p. 287. 
Further, mutation does operate as a transfer : 


Muhammad Inam AH Khan v. Sudar Husain Khan, [1898] L. B., 251 A., 161, 
at p. 177. z 

In facttbe property was never transferred to the sons who 
managed it under the directions ef their father. That clearly 
shows that the arrangement was not agted upon. Reference was 
made to the Indian Registration Act (III of 1877), sections 17,18 
and 51 ; and 
e Nawab Unjad diy Khan v. Musawmat Mohumdes Begum, [1867] 11M. L A., 517, 
where the parties were Muhammadans, was distinguished. 

De Gruyther, K. C. in reply, distinguished 

Muhammad Inam AL Khaw v. Sardar Husain Khon, [1808], L. R., 25 L A, 161, 

where the property in suit was an estate of an Oudh Talookdar. 
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The judgment of their Lordships was delivered by 

LORD MOULTON :—This isa suit brought by_two brothers 
Rao Karan Singh and Kunwar Sheodan Singh (with whom are 
fined as plaintiffs their respective sons, Kunwar Shibraj Singlt 
and Kunwar Ranbir Singh), against the widow and son of their 
eldest brother Rao Sultan Singh, claiming a partition of certain 
properties which they allege to be the joint and undivided pro- 
perty of the family to which they belong, in which they are en- 
titled to a two-thirds share. The defence is that the properties 
originally belonging to the family were the subject of a division 
by a family arrangement made and acted upon in 1895, during 
the lifetime of the father of the plaintiffs, and that thenceforward 
the properties ceased to be held jointly, and,that those properties 
of which the defendants are in possession came to them under that 
family arrangement and became and still remain their separate 
property. 

The principal subject of dispute is village property. But the 
suit relates alse to certain ether property, as to which different 
considerations arise. It will be convemfent in the first instance to 
determine the questions in issue, so far as they relate to the village 
property only, and to consider subsequently the effect of the facts 
thus found on the rights of the parties in respect to the other 
property. ° 

It will be seen from the foregoing that the real issue in the 
case is whether or not the alleged family arrangement was in fact 
made and assented to by the parties interested. The defendants’ 
contention in this respect is exceptionally clear and precise, It 
leaves no doubt as to the terms of the arrangement even in their 
minutest details, and is equally definite as to the date when and 
the circumstances under which it was made. 


The father of the three “brothers was Rao Balwant Singh. 
In 1895 he was the head of the family, which was then joint and 
ufdivided. The village property under his management, and 
to which this case relates, has been found by the court of 
first instance to have been ancestral property, and that findimg 


_ is acquiesced in by the parties. He was at that date in advanced 


years and indifferent health, and determined to free himself from 
the labours of business and devote the remainder of his life to 
pilgrimages and travel in other countries. Accordingly, on the 
26th November, 1895, he drew up and executed a document 
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(which he calls a will), setting out a division of the family property 
among the members ofthe family, reserving nothing for himself. 
This is the family arrangement set up by the defendants. ` 


Their Lordships incline to the view that the term “ will,” as 
applied to this document, was a complete misnomer. It is mani- 
fest that it differed from a will in the crucial characteristic that it 
was intended to speak from the date at which it was written, and 
not from a future date, vfs., the death of the writer. It was, in 
fact, and was intended to be viewed as, a record of a family 
arrangement then and there made and carried into effect parti- 
tioning the family estate among. those interested. Indeed, in 
anticipation of this formal partitioning, the sons had been put into 
possession of their shares some two months previously. All this 
appears from the concluding passage of the document, which reads 
as follows :—“All the three sons were put in separate possession of 
the estate in the beginning of the year 1303 Fasli” (September, 
1895). “I have no other heir having a right, "besides those 


mentioned in this will. I have, therefore, executed this will in 
order that it may serve as evidence.” = 


There isno doubt whatever as to the authenticity or date 
of this document, But the ptoperty was«ancestral and .therefore 
`- Rao Balwant Singh, although head of the family, had no right to 
make a partition by will of that property among the various 
members of the family except with their consent: They had 
independent rights in it with which he could not interfere. The 
main question, therefore, is whether there is evidence sufficient to 
establish the consent of the plaintiffs, Rao Karan Singh and Kunwar 
Sheodan Singh, to this family arrangement. If they accepted it 
their acceptance would bind not only them but also their sons, 
who are the remaining plaintiffs as théy would be representing in 
the transaction their respective branches of the family, > 


Their Lordships are of opinion that the evidence of their 
„acceptance of the partition is overwhelming. To appreciate it 
fully” it will be necessary to examine in some detail the centents of 
the document itself and the acts of the parties consequent thereon. 


, That the document testifies to a partition of the estate taking 
place then and there cannot be doubted. The sons were ,all 
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_ adults at the time, and before setting out the specific shares which 


each was to receive, the document reads thus :— 


‘í My three sons are at present fully qualified to conduct the business. There- 
fore in order tonvoid a dispute after my death, I have at present while in a souñd 
state of body and mind and of my own free will and accord divided the property 
among my sons, heirs as follows.” 

There follows a specific division of the villages by name 
among the three sons. It then gives certain sir lands and other 
property to his wife for life, and proceeds to provide that at her 
death the sir lands (with the exception of that in the village of 
Badri), shall go to the wife of the eldest son according to the 
custom of the family. The sir land in the village of Badri is 
to go to the wife of the plaintiff, Kunwar Sheodan Singh, “because 
the share of Kunwar Sheodan Singh is less than that of Kunwar 
Karan Singh,” the other plaintiff. The remainder of the property 
held by the wife for life is at her death to be divided among her 
three grandsons, There are other minor details set out, but the 
above are the important provisions of the document and will suffice 
for the decision of the case. i 


This document was executed on 26th November, 1895. Early 
in 1896 the plaintiffs and their brother, Rao Sultan Singh, 
severally apply for mutation of ‘names in ‘respect of the villages 
allotted to them by their father in the document. It will suffice 
to refer to one of these applications, all of which mutatis mutandss 
are substantially identical. For this purpose the application of 
Kunwar Karan Singh in respect of the village Nagla Tula Ram 
may be taken. It is dated 25th February, 1896, and reads as fol- 
lows :— 


“u Application for mutation of names in respect of 20 biswas of the samindari 
property of the village of Nagla Tula Ram. 

“The applicant begs to atdto as follows :—The applicant’s father Rao Bal- 
want Singh partitioned hig property among his hetra under a registered will, dated 
96th November, 1895, and in accordance with the partition the 20 biswas of the 
villages of Bajripur and Nagla Tula Ram and 20 biswas of Khumanpur. a hamlet 
of Jiranli, Mahal Rao Balwant Singh, fell to the applicant’s share. Therefore 
this application is filed and it is prayed that according to it the name of Rao Bal- 
want Singh may be expunged in respect of the village of Nagla Tula Ram and the 
applicant’s name entered in the khewat. Separate applications have been filed 
in respect of the remaining villages. The applicant’s elder brother, Kao Sultan 
Singh, has filed the original will in a case relating to the village of Sahaoli. It is 
also a proof in this case,” i 
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It will be well to follow up the proceeding thus initiated. On 
March 19th, 1896, we have the Tahsildar’s record of the hearing 
of the application and the order made thereon. It reads as 
follows :— : 

‘ Application for mutation of names in respect of 20 biswas of the village of 
Nagla Tula Ram, pargana Akrabad, according to partition of the property. 
“ Kunwar Karan Singh, applicant ». Rao Balwant Singh. ` 


‘Under a will, filed with the resord of the mutation case relating to the 
village of Sahaoli, Rao Balwant Singh, a rais of Sahaoli, divided his xamindari 
property among his sons. The 20 biswa property of the F¥illage of Nagla Tula 
Ram, i respect of which the name of Rao Balwant Singh stands recorded with- 
out the participation of anyone else, has fallen to the share of Kunwar Karan 
Bingh. Kunwar Karan Singh prays that his name may be entered in respect of 
the village aforesaid. RaoeBalwant Singh verifies the application and prays for 
expungement of his name, In spite of the expiry of the time given in the notice, 
no objection has been taken. From the office report the property is found to be 
correct. The patwari of the villagesays that Kunwar Karan Singh made col- 
lections and assessments for Khan/ot 1308 Fasli. Asa transfer in possession 
has taken place, and no objection has been raised, the name „of Rao Balwant 
Bingh be expunged in respect of the village and the name of Kunwar Karan 
Singh entered in place of lt. The rebord be submitted to the pargana offieer for 
approval. A fee of Rs. 7 is deposited and the Treasury tender is filed with the 
record. No penalty is payable.” 


» 


No more complete evidence that the family arrangement, re- 
corded in the so-called will, was understood by all parties to be 
operative from the first and was acted on by them as such can be 
imagined than these two records, which are merely specimens of 
similar records relating to the other villages apportioned to the 
sons. It will be seen that the patwari of the village testifies to 
the applicant having made collections in 1303 Fasli (September, 

_ 1895), thus confirming the truth of the statement in the so-called 
will that it was at that date that the sons entered into possession 
of the villages allotted to them. It should be added that direct 
evidence was given on behalf of the defendants that it was on 
that occasion that Rao Balwant Singh publicly announced his 
intention of making a partition of the property among the mem- 
bers, of the family and gave the possession of the villages to the 
respective sons, 


There is another set of transactions of a different date, which 
add strong confirmation to the defendants’ case. Rao Sultan 
Singh died gn March 30th, 1901, and his father, Rao Balwant 
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Singh, died a few days later on April 7th, 1901. Thereupon there 
ensued a situation such that the conduct ofthe parties must 


# evidence almost conclusively whether the property was regarded 


as belonging to an undivided family, or whether each son of Rio 
Balwant Singh held his portion separately. The importance of 
the situation is emphasised by the fact that the main grievance of 


Lord Moulton, the plaintiffs is that the share of the eldest brother is much larger 


than that of either of his brothers. 


The conduct of the parties on this occasion was, in their 
Lordships’ opinion, unambiguous and such as to show conclu- 
sively the truth of the defendants’ contention. We find that 
application was made in July, 1901, by the widow of Rao Sultan 
Singh, on behalf ofher son, Rao Brijraj_ Singh, for mutation of 
names with regard to the property held by her late husband. 
The following is the record :— 

‘« Amendment of khewat. 

“Rao Brijraj Singh, minor, under the guardianship of Musammat Rani Pari 
Kunwar, i 

‘In the matter of the death of Rao Sultan Singh. 

‘Village of Sumera alas Bijaigarh, pargana Akrabad. 17th July, 1901.” 

“To-day this case is put up in the presence of Kunwar Karan Singh and Kun- 
war Bheodan Singh and fheir statements have been taken down. They admit - 
that the property aforesald, entered as Holding No. 2, measuring 280 bighas, 


stands reesorded in papers in the name of Rao Balwant Singh and that the same 
was declared to be in the share of Rao Sultan Singh, undera will. Rao Sultan 


Bingh is dead and his heir is Rao Brijraj Singh, whose name be entered. The 
patwarl bears testimony to possession and other sharera have taken no objes- 
tlon, It is 


ORDERED: 


That the name of Rao Balwant Singh be expunged In respest of Holding No. 

2 and the name of Rao brijraj Singh be entered in papers and that the Sadar 
Munsarim do comply with the order.” 

There then follows the record ofthe statement made by Kun- . 

war Karan Singh on that application, It reads as follows:— 


“ Present :—Haji Mohammad Makhdum Husain, Settlement Deputy Uollestor 
at Aligarh. 
“17th July, 1901. z 


“Rao Brijraj Singh, minor, under the guardianship of Musammat Rani Piari 
Kunwar, in the matter of the death of Rao Sultan Singh. 


“ Vilage of Kumera (f) akas BYaigarh. 
“ Statement of Kunwar Karan Singh, s 
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* My father’s name is Rio Balwant Singh: age, thirty-three years: oecupa- CIVIL. 


tion, samindarl : residenee, Sahaoli, pargana Akrabad. 1913 


“ Statement. aay 
BELRAJ 


“Two hundred and eighty bighas entered as Holding No. 2 stands recorded ine BIxem 
the name of my snoestor, Rao Balwant Singh, and the same has, under a will, SRON 
fallen to the share of my brother Rao Sultan Singh. Rao Sultan Singh is dead, BINGE. 
and now his son Brijraj Singh is the owner. His name should be resorded and Moulton. 
I have nothing to do with it. T 
i “ Bignature of Kunwar Karan Singh.” 

And on the same day the statement of the other plaintiff, 
Kunwar Sheodan Singh :— 

‘(Rao Brijraj Singh, minor, under the guardianship of Musammat Bani Pfari 
Kunwar. 

‘(In the matter of the death of Rao fultan Singh, Village of Sumere akas 
Bijaigarh, pargana Akrabad. k 

“Statement of Kunwar Sheodan Singh, a rats of Sahaolt. 


“Statement, 
“Wy statement is the same as has been made by my brother Kunwar Karen 
Singh. . 
` è ‘¢ (Sd.) Kunwar Sheodan Singh.” 


It is not necessary to go into the details of the mutation of 
names with respect to the sir lands. They support the conten- 
tion of the defendants in substantially the same way as that which 
has been already given with respect to the village property. 


It is now necessary to examine the evidence put forward by 
the plaintiffs in answer to the case of the defendants, based, as 
` it is, on the unbroken evidence of ten years’ conduct of all 

parties, In the first place the plaintiff Kunwar Karan Singh 
does not give evidence at all, so that his acts as shown by 
the records remain undenied and unexplained. The plaintiff 
-Kunwar Sheodan Singh, however, gave evidence. He makes no 
attempt to deny any of the matters abeVe referred to, nor does he 
give any explanation why he took no actien until the year 1905, 
i. e, four after the death of his father and brother and ten years 
after he had taken possession of his apportioned share. It is not 
too fnuch to say that he did not attempt to show that there was a 
single fact known to him in 1905 when he instituted the suit which 
had not been known to him throughout. He makes it clear, how- 
éver, that the family had lived in harmony till shortly before the 
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suit was instituted, and lets it be seen that it was the pleaders whom 
he consulted that suggested that the claim made in this action 
should be set up. Taken asa whole his evidence leaves the 
defendants’ case entirely unshaken. 


The testimony mainly relied upon for the plaintiffs is that of 
Chiranji Lal. He had been the general agent or factor of Rao 
Balwant Singh, and continued to transact the business in respect 
of the village properties for the sons after 1303 Fasli (September, 
1895). He was in a position to give most important evidence, for 
he must have known all the facts ofthe case, and if his evidence 
could be relied on, the fact that he gave evidence for the plaintiffs 
would have great weight. Unfortunately the very fact that he 
was in a position to know everything makes it impossible to accept 
his evidence as reliable. He was no more able to explain away 
the public acts of the plaintiffs to which reference has been made 
than could they themselves, and the contrast between his evidence 
and their conduct is enough of itself to throw the gravest doubt on 
the reliability of that evidence. ` 


But an examination of his evidence shows in other ways that 
it is unreliable. Separate account-books of the villages allotted 
to Sultan Singh, were put to him by the defendants, and he admitted 
that they were in his,own handwriting, ahd kept by him. One 
of these books contains the receipts of those villages in the case 
of the year 1897. He admits that it contains a statement in his 
own handwriting that Sultan Singh is the proprietor of the proper- 
ty. He also admits that, so far as entries of expenditure are 
concerned, they relate only to the expenditure of Sultan Singh. 
Another relates to the year 1902. It contains the accounts of 
the same villages with a statement in his own handwriting that 
Brijraj Singh is the proprietor and similarly the items of expendi- 
ture relate to him alone. "These books demonstrate the falsity of 
the rest ofhis evidence. It is true that he produced collective 
account-books for all the villages purporting *to show that the 
Property was enjoyed in common in spite of the partition. There 
are numerous discrepancies between these and the separate account- 
books which he alleges were compiled from them, and he is wholly 
unable to account for these discrepancies or indeed for the existence 
of the separate account-books at all. The learned Judge of first 
instance, who saw the witness and examined the books, came to 


VOL. XI.) PRIVY COUNCIL ~ 709 


y 
the conclusion that these collective account-books were not genuine, 
and their Lordships have no doubt that this conclusion was correct. 


The claim of the plaintiffs in this action evidently arose from 
~ the, suggestion of the pleaders whom they consulted after quarrels 
arose in the family, and was based on the fact that the document 
which evidences the partition is termed a will. It is obvious that 
such a partition could not have been made by Balwant Singh by 
will strictly so-called. But, as has been already pointed out, 
the document is much more than a will (if indeed it is in any 
sense a will at all), forit describes and witnesses to a family 
arrangement contemporaneously made and acted on by all parties. 
Everyone treated it as such at the time. The mutations of names 
show this beyond controversy. ` There is nothing, therefore, in the 
fact that the document is called a will which invalidates the parti- 
tion, which was undoubtedly made in fact, and which was acted 
on by all parties for ten years without any dispute or misunder- 
standing as to their respective rights under it. 

Counsel for the plaintiffs have endeavoured to Support the 
contention that the partition was not intended to take effect in 
presenti by reference to a provision to be found in this document, 
It reads as follows :— x 

“IfLat any time come baek from pilgrimages and find mismanagement or 
character of any one bad, then I shall have power to cancel this Will, which shall 
be enforeed from the date of its execution.’’ 

Their Lordships are of opinion that the highest effect that can 
be given to such words is that this evidences a contractual condition 
which the sons accepted in order to obtain the partition which 
gave them immediate possession of the property, and viewed thus, 
the contractual acceptance of a power of forfeiture in case of bad 
behaviour would not, in their Lordships’ opinion, be sufficient to 
prevent the partition operating tn presenge. But the true interpre- 
tation of the provision is probably that it was merely put in as a 
threat in order to keep the sons in good behaviour, and that it 
could not have been enforced specifically, or even atall. It is 
certajply quite insufficient to outweigh the overwhelming evidence 
that this was a family arrangement accepted by all parties, 


The above considerations relate only to the village property. 
In addition to this there were two buildings, one in Aligarh and 
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the other at Sahaoli. The disposition in the document relating 
to these buildings is peculiar and did not, in the opinion of the 
learned Judge of first instance, amount to an absolute disposition 
of them, and their Lordships are not prepared to differ from his 
views on this point. : 

There remains the movable property. As to this the family 
arrangement is absolutely silent. The plaintiffs are, therefore, 
entitled to their share of these movables as inherited property. 

It will be seen, therefore, that their Lordships are of opinion that 
the judgment of the learned Judge of first instance was right on 
all points. Both plaintiffs and defendants appealed from his deci- 
sion to the High Court. That Court allowed the plaintiffs’ appeal 
and dismissed that of the defendants. The defendants appealed 
from both of these decisions. In their Lordships’ opinion the High 
Court ought to have dismissed both’appeals. They will accord- 
ingly humbly advise His Majesty that the order of the High Court 
allowing the plaintiffs’ appeal should be discharged with costs, 
and the decree of the Subordinate Judge restored and that the 
order of the High Court dismissing the defendants’ appeal should 
be affirmed.. The plaintiffs must pay the costs of the defendants’ 
appeal to His Majesty in Council, and the defendants must pay the 
costs of their unsuccessful appeal. . . 


J. M P. Appeal allowed in part. 
Ranken Ford, Ford and Chester : Solicitors for the appellants. 
Barrow Rogers and Nevill : Solicitors for the respondents. 
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HIGH COURT. 


SRI RAM 
versus 
INCHI*, 


Hindu Law—Succcesion—Aoccond marnagein tholifeime of ths firat husband—Fakh- 
Gity of marriago—Suocession to sooond husband. 


A married woman whose husband is alive oan, under no oironmstances, _ 


contract a second marrfage. Where, therefore, the seeond husband of 
a woman who had contracted such a marriage dies, she cannot inherit his 
property as his widow. 

SECOND APPEAL froma decree of Babu Shekhar Nath 
Banerji, Subordinate Judge of Agra, reversing a decree of Maulvi 
Fariduddin Ahmad Khan, Additional Munsif. 

Suit for recovery of possession. 


This suit arose out of a dispute over property which belonged to 
. two brothers, Gyani and Johri. Both brothers died of plague 
within a few days of each other. Johri died last. The plaintiffs 
were uncles and cousins of Johri. The defendant was Musammat 
Inchi, who alleged herself to be the wife of Johri but was said to 
be his mistress by the plaintiff. Her former husband was living 
at the date of the suit but she alleged a custom, Dkaratcha, by 
which, among her people, a woman could marry a second hus- 
band. 


The court of first instance decreed the suit but the lower 
appellate court dismissed it, holding that the custom had been 
proved and it was immaterial whether the first husband of the de- 
fendant was alive or dead. 

Plaintiff appealed, 

Se K. Dar, for the appellant :—There was no custom to that 
effect and if it existed, it would be most unusual and immoral. 
Dhkaratzha did perhaps prevail among these people but the question 
was if it was valid under the circumstances. 

š +5, A, No, 1825 of 1912, 
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Girdhari Lal Agarwala, for the respondents —It was a ques- 
tion of the incidents of the custom—a wife could not marry a 
second husband, but a deserted wife could. Plaintiffs’ own wit- 
nesses admitted the custom. : P 


Firasangappa v. Bydrappa and amother, [1885] 8 Mad., 440. 
The judgment of the Court was ‘delivered by 


RICHARDS, C.J—This appeal arises out of a suit for possession 
of certain immoveable property. The plaintiffs are undoubtedly 
entitled to a decree unless the defendant, Musammat Inchi, can 
show that she is the widow of one Johri. Admittedly, her husband 
was alive when she went to live with Johri and is still alive. In the 
plaint it was alleged that she was an unchaste woman- living with 
Johri as his mistress, The written statement was a half-hearted 
denial of the allegation of unchastity and an allegation that, 
amongst the Jats, Xurao marriage prevailed. It was not alleged 
in the written statement that, according to any custom, a married 
woman whose husband was still alive, could contract a second 
marriage. The only evidence as to the existence of such a cus- 
tom was the admission of one of the plaintiffs’ witnesses. He 
said that ıf a woman left her first husband and went back to her 
father’s house, she might contract a second marriage. According 
to the defendant’s evidence, she left her first husband because 
she was dissatisfied with her food and went back to her father 
who gave her in marriage to Johri. In our opinion, this evidence 
was wholly insufficient to establish the existence of a custom 
which would enable Musammat Inchi to contract a valid second 
marriage. If she was unable to contract such a marriage, she 
has no nght to the property. We allow the appeal, set aside the 
decree of the court below, and restore the decree of the court of 
first instance with costs ip all courts, 


S. M. Appeal allowed. 
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TIRBENI PERSHAD ` 
VET SHS 
RAM NARAIN AND OTHERS*. 
Hindu Law—Joint Fa nily— Reoltals in a bond executed by ono mombor— Evidence against 


the others —Mortgagee~bound to engure and satisfy himself of the necessity of the 
loan—Morigagor’s representation alone nol suficiont. 


Where one member of a joint Hindu family disposes of the famiy 
property so asto defeat the olaim of another member and that other 
impeaches the transfer as not having been made to pay off an antesedent 
debt or for legal necessity, the rocttals In a doeument executed by the first 
member cannot be evidence against the seeond, the very man whom the 
former {s attempting to defraud 


Hed, further that the statement of the mortgagee that his mortgagors 
told him that they were borrowing money to pay off aa antecedent debt 
was not sufficient to prove thet the money was in faet borrowed for the 
purpose of discharging such debts ; i$ was necessary for the mortgagee, 
to make enquiries and satisfy himself that any such debt was really due, 
Hunoo man Presid Ernlay T: Babooss Mumraj Kumoares, [1856] 6 M. L A, 
808, referred to. A i ʻ 
SECOND APPEAL from a decree of H. E. Holme, Esqr., District 

Judge of Allahabad, confirming the decrée of Maulvi Tofail 


Ahmad, 2nd Additional Munsif of Allahabad. 
Suit for recovery of money due under a mortgage. 


The facts of the case were as follows :—The mortgage in suit 
was executed by Gokul Pershad and Pirbhu Dayal, the two adult 
members of a joint Hindu family. The other members of the 
family then existing were Sheo Sampat and Nand Kumar, sons 
of Gokul Pershad, and Maharaj Kishore, son of Pirbhu Dayal, 
There was a recital in the mortgage-deed that the loan was being 
taken in order to°pay_ off a debt due tọ one Baij Nath A sub- 
sequent usufructuary mortgage of the same property was execut- 
ed By Sheo Sampat and Nand Kamar (Gokul Pershad having 
died), and by Pirbhu Dayal, in favour of Ram Bharos, who sold 

- his mortgagee rights to Tirbeni Pershad, the appellant. The 
* 8, A. No. 1889 of 1912. 
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defendants, Sheo Sampat, Nand Kumar, their descendants, Pirbhu 
Dayal and his descendants, ali compromised the suit with the 
« plaintiffs. The defendant Tirbeni Pershad alone contested the 
suit. His defence, rater alia, was that the money was ndt 
borrowed to pay off an antecedent debt or for family necessity. 
The plaintiffs produced no evidence to prove that any debt 
was in fact due to Baij Nath or that any debt was paid off with 
the mortgage money. Both the lower courts held that the 
recital in the deed taken together with the deposition of Ram 
Narain, one of the plaintiffs, established that the money was 
borrowed for the purpose of paying off an antecedent debt. The 
portions of Ram Narain’s deposition bearing on this point were 
as follows :—“ When the mortgage-deed was executed in my 
favour, all of them (the mortgagors and their sons) lived jointly, 
senean I did not enquire if their property was ancestral. Gokul 
Pershad and Pirbhu Dayal said that they had to pay Baij Nath’s 
- debt and that I should advance money to them for the purpose. 
I did not enquire anything from them. A mention of Baij Nath’s 
debt was made in the document. Baij Nath’s debt was not paid 


up in my presence.” The suit was decreed by the lower courts 


The defendant, Tirbeni Pershad, appealed to the High Court. 
Binoy Kumar Mukeryjee (for S. C. Banerjee), for the appel- 
- lant :—The recital in the bond is no evidence against any member 
of the joint family other than Gokul Pershad and Pirbhu Dayal. 
In a joint Hindu fatnily governed by the Mtakshara, the sons do 
not derive their interest through the father ; they are not his heirs 
and representatives in interest. The admission contained in the 
recital is not available against Sheo Sampat and Nand Kumar, 


or against the appellant who derives his title from them as well 
as from Pirbhu Dayal. on 


The deposition eof Ram Narain shows that he admittedly 
made no enquiries to satisfy himself that Gokul Pershad and 
Pirbhu Dayal were acting for the benefit of the family. He was 
bound to make such enquiries and satisfy himself that an gntece- 
dent debt binding on the family really existed, for the satisfaction 
of which the money was being borrowed, I rely on 


Hxnocoman Pershad Pandey y. Baboobe Munraj Kinwores, [1856] 6 M, 1. A., 
398 ; at p. 424, P. O. 
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The plaintiffs have not proved the existence of any antecedent 
debt. 


Vishax Ram Mehta (with him Baldeo Ram Dave), for the resy 
pondents :—-The recital in the bond is available as evidence against 
the appellant although it may not be absolutely binding upon 
him. The lower courts have considered the recital and the de- 

. position of Ram Narain and have found as a fact that the money 
was ‘borrowed for the purpose of paying off antecedent debt. 
This finding of fact cannot be upset in second appeal The 
plaintiffs believed the statements made to them’ by Gokul Pershad 
and Pirbhu Dayal, and it was not necessary for them to test 
whether these statements were true or not., ` 


Binoy Kumar Mukerji, in reply :—It is not sought to be urged? 
that the lower courts were wrong in appraising the evidence on 
the-record. The courts believed the statement of Ram Narain. 
‘Accepting that statement to be true, the question is whether the 
inference drawn from it by the courts can, in law, follow from 
that statement. This is a question of law. 


1 
The observations at p. 424 of the case in 6M. I. A, cited 
abuve, would be quite pointless if the lender conld say that he 
believed and acted upon the mere statement of the borrower. 


The following judgment was delivered by ` 


LYLE, J.—This isa suit on a simple mortgage, executed on 

- the-i9th of August, 1900, by Gokul Pershad and Pirbhu: Dayal, in 
favour of the plaintiffs. Gokul Pershad died five years ago. His 
survivors are Sheo Sampat and Nand Kumar Lal, defendants 1 and 

- 2, The only defendant who contests the suit is Tirbeni Pershad, 
defendant No. 10, who is a transferee from Ram Bharose, defendant 
No. 9, a subsequent mortgagee from defendant No, 2, Nand Lal 
and defendant No. 3, Pirbhu Dayal: His contention is that 


. Gokul Pershad and Pirbhu Dayal being members of a Hindu joint , 


family had no right to dispose of the family property except for the 
_ purpose of paying off an antecedent debt or for legal necessity. 

The only point for decision is whether the mortgage now in suit 
was executed to pay off an antecedent debt or not. In support of 
the contention that it was so executed reliance is placed in the first 
place on the recitals in the deed in suit. In my opinion, these 
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recitals are no evidence against the appellant. They might be evi- 
dence against one of his mortgagors, Pirbbu Dayal ; but they are 
certainly notevidence against Nand Kumar Lal, his other mortgagor. 


ERRARAD 1 Nand Kumar Lalis not now a minor and must, therefore, have 


been alive in 1900. Where one member of a Hindu joint family 


disposes of the family property so as to defeat the claim of another 
member it is surely clear that the recitals in a document executed 


. by the first member cannot be evidence against the second, the very 


man whom he is attempting to defraud. The only other evidence 
to prove the contention that this money was borrowed to satisfy an 
antecedent debt, consists of the deposition of Ram Narain, plain- 
‘tiff, All that Ram Narain proves is that his mortgagors told him 
that they were borrowing money in order to pay off the debt of 


* one Baij' Nath. He made no enquiry whatever to satisfy himself 


that any money was really due to Baij Nath. He merely accepted 
the bare statement of his mortgagor. On this point I would refer 
to the Privy Council ruling in Huncoman Pershad Pandey v. Babooee 


+ Munray Kurewaree (1), On page 424 I find the following passage : 


“ Their Lordships think that the lender is bound to enquire into the 
necessities’ for the loan and satisfy himself as well as he can with 
reference to the parties with whom he is dealing, that the manager 
is acting in the particular instance for the benefit of the estate.” In 
the present case no such enquiry was admittedly made. It is, 
however, argued on behalf of the respondents, that the ‘finding of 
the lower appellate court, that the money was borrowed for legal 
necessity isa finding of fact based on evidence and this Court can- 
not go behind it. The evidence of Ram Narain is not disputed. 
The appellant admits that the facts deposed to by him may be 
quite correct. But the question is what is the legal result of these 
facts. This is, in my opinion, a'point of law which can be raised 
in second appeal. All that Ram-Narain’s evidence establishes is 
that his mortgagors told him that they wanted the money to pay 


‘off an antecedent debt. This does not establish the fact that the 


money ‘was in fact borrowed for the purpose of discharging ‘such 
debt. In my opinion, the decision of the lower courts is wrong. 


` I, therefore, decree the appeal and dismiss the suit; as eo de- 
f fendant No. 10, the present appellant, with costs, 


-BEL cee aie EE 
(1) [1856] M. L A, Vol. VI, p. 898. | l i 
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RAM RAJ 
Versus 
BRIJ NATH AND OTHERS*. 


“Succession Osrisfloate Act (VIL of 1889) —Jont Succesmon Cortificato—Grantess sot Bawenat, J. 


t 


OLVLL. 


1918. 


Jupe, 16. 


‘S 


noal clavmanis— Oonsoni of the grantces—hsioppo— Oppoung the certificate after TuDBALL, J. 


agroong to it. ‘ 

On an application for a Succession Certificate made by one of the heirs 
of a deceased Hindu and with the consent of the other heirs a Jolut certl- 
ficate was granted to all the heirs. Heid: that it was not illegal inasmoch 
as they were not rival claimants and they consented to its being granted 
jointly to all of them. 


Hold: further that when one of the several persons to whom the certificate 
has been granted consdnted to its belng so granted, he cannot afterwards 
contend that such certificate should not have been granted. 4 


, FIRST APPEAL from an order of A. Sabonadiere, Esqr., District 
Judge of Aligarh. l 
The facts of the case were these. Brij Nath, one of the heirs 
of a deceased Hindu, applied for a Succession Certificate. Two other 
heirs, .Ram-Rajand Ranchhor, preferred separate objections and 
claimed’ the certificate for themselves. Subsequently all three 
agreed: to thé grant ofa certificate to them jointly. Another 
claim ant to the certificate was Musammat Tirbeni, about whom the 
District Judge remarked as follows:—“The position of Musammat 
Tirbeni in the family is only that of a person with a right to main- 
tenance. She alleges that, asa special case, some of these debts 
belong to her. - The ground on which the allegation is made is un- 
usual: -It seems not too probable that a woman would lend her 
stridkan to be invested and take no steps to see that it was.invested 
in her-own name: The burden of proving such a case is upon her, 
: both as a matter of law and as a matter of common sense. 
Musam mat Tirbeni adduced no evidence.” The District Judge 
. granted the certificate to the three heirs jbintly, on- condition of 
their furnishing security for the indemnity of Musammat Tirbeni. 
Objector appealed. ` 


Binoy Kumar Mukerjee, for the appellant :—A joint certificate - 


« granted to several persons ïs not contemplated by the Succession 
Certificate Act and is illegal. 
: # F., A.F. O. No. 63 of 1918. 


Baner p, J. 
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Longohand Gangaram v. Uliamohaad Gangaram, [1891] L L, R., 15 Bom., 634.- 
Madan Mohan v. Ramdial, [1883] J. L. R., 5 AlL, 195, and the case eited therein, 

Ifthe granting ofa joint certificate is invalid, fhe consent of 
parties would not make it valid. i 
Then, the District Judge was of opinion that prima facie there 
was no substance in Musammat Tirbeni’s claim. She having failed 
to make out a prima facie claim, the Judge was not justified, with- 


_ out holding any further enquiry,in requiring security to be furnished 


by the grantees of the certificate. Before ordering security to be 
given, the Judge should have satisfied himself, by making a sum- 
mary enquiry, that there was some foundation for her claim. I 
rely on the principle of the ruling in 
Balmakwd v. Kundan Kumar, [1905] L L. R., 27 AIL, 453. 

The respondents were not represented. 

The following judgment was delivered by 

BANERJI, J.—We do not think that there is any merit in this 
appeal. The facts are these: An application was made by Brij 
Nath for a, Succession Certificate to realise debts due to ‘Ram 
Ratan, deceased. Ram Raj, Brij Nath and Ranchhor stated them- 
selves to be the next reversioners to the estate of Ram Ratan, and 
they agreed that the certificate should be granted to all three ‘of 
them. This-has been done. But as Musąmmat Titbeni claimed 
to be the owner of sbme of the debts, the learned Judge has or- 
dered the three persons, to whom the certificate was granted, to 
furnish security. It is contended that the order granting a ` 
certificate to three persons is illegal. No doubt, it is inconvenient 
that a certificate should be granted to more than one person, but 
in the case before us the persons to whom the certificate was 
granted agreed to its being granted to all of them: One of these 
persons is the appellant himself. We do not think that the appel- 
lant can now contend that the court ought not to have granted 
the certificate. The precedents cited relate to cases in which there 
were rival claimants for the certificate, and the lower court granted 
a joint certificate to those claimants. This, of course, was held 


‘to be wrong. As for the order relating to the furnishing of 


security, we think under the circumstances it was a proper ‘order. 
We dismiss the appeal but without costs, as the ee is not 


represented. 
B. K M. Appeal disinissed, 
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FAZAL MOHAMMAD KHAN 
versus 
HABIBULLAH KHAN AND OTHERS*. 


Codo of Gl Procedure (Act F of 1908), Order 48, rule 3S—Appeal—All legal ass 
iaioe of a doceassd must bo brought on the record, 


Before a court proceeds with the hearing of an appeal tn which the ' 


appellant is dead, it must cause all who prove themsetves to be his legal 
representatives to be mage parties. Ghamawd Lal v. Amir Begum, [1894] 
I. L. B., 16 AL, 211. z 


SECOND APPEAL against the decree of E. E. P. Rose, Esq, 
l. C. S., Additional Judge of Gorakhpur, confirming the decree of 
Babu Kesri Narain Chand, Munsif of Basti. 


The facts of the case are as follows :— 


One Rahman Khan was sued in the court of the Munsif of 
Basti for a declaration against him. The claim was decreed. 
. Rahman Khan appealed to the District Judge, who refused to 
interfere with the decree of the Munsif. But before he could file his 
appeal in the High Court he died. .Fazal Mohammad Khan, his 
son, applied for permission in this Court to file an appeal from the 
appellate decree as the legal representative of Rahman Khan. 
An objection was raised to the effect that Fazal Mohammad Khan 
could not alone carry on the appeal as he was not the sole 
legal representative of the deceased Rahman Khan. Some of the 
persons who claimed to be the representatives stated that they 
were not interested i in the appeal on the ground that Rahman Khan 
executed a will appointing Fazal Mohammad Khan as heir to the 
property in dispute, while there were certain others who alleged 
themselves to be the legal representatives of Rahman, who chal- 
lenged the validity of the will and stated that they ought to have 
been made parties to the present appeal : 
Muhamınad Ishaq, for the appellant. 
J. M. Banerji (for Satish Chandra Banerji), for the respondent. 
. #5, A. No. 48 of 1918. 


_ Civin 


1918. 
* FAUL y 
MHOHAMMAD 
KHAN 


é 
HABIBULLAH 
KHAN. 


Enos, J. 
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- The following judgment was delivered by 


KNOox, J. :—One Rahman Khan who was the defendant in the 
court of first instance, filed an appeal from the order of that court. 
In that appeal he was the sole appellant. In the lower appellate 
court he failed and died before be could file an appeal from the 
appellate court’s decree. His son, Fazal Mohammad Khan, has 
asked permission of this Court to file an appeal from the lower 
appellate court’s decree. On the 8th of January, 1913, this Court 
gave Fazal Mohammad Khan permission to file the appeal. An 
objection has, however, been raised to the effect that he is not the 
sole representative of the deceased Rahman Khan. Several per- 
sons claim to be representatives. Some of them state.that they 
are no longer interested in the appeal inasmuch as Rahman 
Khan executed a will appointing Fazal Mohammad Khan as heir 
to the property in dispute. But there are certain others who 
claim “to be legal representatives of Rahman Khan and who, 
apparently, dispute the will and consider that they ought to be 
parties to the present appeal. They have filed an objection to 
Fazal Mohammad Khan’s application to appeal as legal represen- 
tative of the deceased Rahman Khan. Looking to the words 
contained in Order 22, rule 3, 1 am of opinion that the court must 
cause all, who prove themselves to be legal representatives of a 
deceased, to be made parties, before it proceeds with the further 
hearing of the appeal. This view receives support from the case 
of Ghamandi Lal v. Amir Begum (1). There it is laid down 
that all legal representatives of a deceased appellant must be 
brought on the record as appellants, or if any had refused to be 
joined as appellants, they must be brought on as ‘respondents. 
Fazal Mohammad Khan must comply with this order if he bein 
a position to do so. But I understand that Fazal Mohammad 
Khan is debarred by lapse of time from adopting this procedure. 
The result is that the appeal abates. As the respondents have 
been put to the expense of appearing, it is only just that- they 
should get their costs and I decree that their cost must be paid 
by Fazal Mohammad Khan. 


A. C M. È ` Appeal dismissed. 
(1) [1894], I. L R., 16 Al., 211. : 
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d 
NALIN KUMAR MUKERJI ORDINAL. 
VETSHS 1938. 
KING-EMPEROR*®. June, 11, 


Muni palities Act (I of 1900), seotions 168 and’ 170—Leasing (ho carriage in a thorough- TUPBALL, J. 
fard pending harncssing — Halting place—IVhother an offence. 
The accused unharnessed his horse from his carriage on the roadside, 
placedjthe former m its stable and the carriage in the coach-house: The 
vehiele did not stand for any considerable length of time upon the publie - 
road. Hold: that the act was not an offence under section 168 of the Muni- 3 
eipalitlios Act. It, was “also not an offence under seetion 170 of the Act as 
the secused cannot be sald to have used the public road as a halting place 
for the carriage, 


Held: also that the Municipal Board eannot, by any.resolution of its own, 
extend the scope of seetion 170 of the Municipalities Act, 


Ald : farther that a Naxul ha has no power to make complaints of 
offences under seetlion 170 of the Act and a prosecution instituted on his 
complaint cannot be entertained. rx 
CRIMINAL REFERENCE made by. Austin Kendall, Esgr., Session 
Judge of Cawnpore, against the order of H. A, Lomas, Esqr., Magis- 
trate of the first class, 


The facts of the case were as follows :—The Nazul Darogha 
of the Cawnpore Municipality preferred a complaint against Babu 
Nalin Kumar Mukerji, to the effect that his carriage, from which 
the horse had been unyoked, was found standing on the side of 
the highroad, blocking it and constituting an offence under section 
168 of the U. P. Municipalities Act (Local Act I of 1900). Babu 
Nalin Kumar had a coach-house and stables near by. The horse 
had been unharnessed from the carriage ðn the road side and taken 
to its stable ; and then the carriage was put up in the coach-house, 
The carriage was left standing on the road side during this short 
interval. The Magistrate was of opinion that section 168 of the 
Munidctpalities Act was not applicable. He considered that the act 
of the accfised constituted an offence under section 170 of the Act 
. and also under some Regulations framed by the Municipal Board 
f Or. Ret. Ño. 455 of 1918. 


: 9IR 


1ulbali, J. 
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and purporting to be based upon section 170. He sentenced the 
accused to a fine of Rs. 10. The accused wentin revision to the 


ș Sessions Judge, who referred the case to the High Court, with a 


recommendation that the cenviction should be set aside. e 


S. C. Banerji (with him Satya Chandra Mukerji and Sital 
Prasad Ghosh), in support of the reference :—The carriage was left 
onthe road side for a very short period, pending the putting up of 
the horse in the stables close by. The accused did not use and did 
not intend to usé the road side as a “halting place” for his carri- 
age within the meaning of section 170 or any of the Board’s Resolu- 
tion. The carriage was not left there for any length of time. It 
was promptly taken to the coach-house, What was intended by 
the section to prevent, was the use of the road side as if it was a 
coach-house. 


The Resolution of the Board, in so far as it goes beyond the 
provisions of section 170, is ultra vires. 


Prosecutions under section 168 or section 170 must be properly 
instituted by the Municipal Board, ‘or by a person duly authorized 
by it. The'Nazul Darogha was authorized to institute complaints 
in Nazul cases, but not in cases under section 170. The proceedings 
were, therefore, stra pires, È 


R. Malcomson (Assistant Government Advocate), for the 
crown :—The act of the accused comes within the terms of section 
170. The practice of such acts is liable to cause great inconvenience 
to the public. The keeping of a carriage on the side of a main 
thoroughfare for even a short time causes inconvenience. 


The Nazul Darogha was empowered to prosecute in encroach- 
ment cases. The complaint under section 168 was rightly institu- 
ted. If the court found that that section did not apply, but section. 
170 did, it would be justified in acting under the latter section 
although no prosecution had been instituted thereunder. 

[TUDBALL, J.:—But not so, where a charge under the latter 
section could not be entertained at all, except on the complaint of 
a duly authorized person.] f 

The following judgment was delivered by | 

TUDBALL, J. :—The facts of this matter are fully set out in 
the order of reference made by the Sessions Judge. It must be 


VOL. XL) ttigH coURT. 733, 


carefully noted that the facts found are that the accused unharnessed ORDONA L 
his horse from his carriage on the road side, placed the former in 1918. 
its stable and the carriage in the coach-house. There is 10, Nain 
alfegation that the vehicle stood for any considerable length of Ke 
time upon the public road, so that it could be said that the < 
accused was using this road as a halting place for his vehicle. Euprror. 
The act of which complaint is made, is clearly not an offence under Twdbal, p 
section 168 of the Municipalities Act And as the accused ma 
cannot be said to have used the public road as a halting place for 
his carriage, the act could not possibly come within the language 
of section 170 of the Municipalities Act. On the merits, therefore, 
it seems to me, that the prosecution is entirely misplaced and a 
reference to the letter-of the Chairman of the Municipal Board, 
dated the 26th of April, 1911, which is mentioned by the Ses- 
-sions Judge, goes to show that the prosecution is at least con 
trary to the spirit of the resolution of the Municipal Board, No. 
87 of 1911. It is extremely doubtful whether this resolution is 
of any force legally. The Board cannot by its resolution extend 
the scope of section 170 of the Act. As regards the institution 
of the prosecution, it is equally clear that Mr. Hazari Lal, Nazul j 
Darogka, had no power whatsoever to make complaints of offences 
under section 170 of the Act. There was, therefore, no complaint 
within the strict meaning of the law before the court and the 
case ought to have been thrown out on this point alone. I accept 
the reference and set aside the conviction and sentence. The fine, 
if paid, will be refunded. l 
B. K. M. Conviction set aside. 


Lyle, J, 
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YAQUB ALI KHAN 
a VETSHS 


LALTU SINGH*. 


Linuiation Aot (LX of 1859), socuon 80 —Lymitation—Oonfisoation of mortgages rights — 


Smt m respeot of propristary rights—Secuon £0 not appkoaho—Government not 
ontsiled to confer proprictary uio by tts grant when only morigages righis confiscated, 


Section 20 of the Limitation Act of 1850 does not apply to a oase where 
the property attached and seized as forfeited consists not of the proprietary 
rights in a village but only of the mortgageg rights. As the proprietary 
interests of the mortgagor sre in no way affected by such seizure 
it is not necessary for him to institute a suit in respect of the property 
within the special period of limitation of one year presoribed by that soe- 
tion. -When the Government forfeits the mortgagee rights it has no power to 
confer proprietary rights on the purchaser. Ram Dhun v. Rafa Bhawani 
Singh Bdhadur, [1868] N.-W. P. H. O. Rep., 189, referred to, Ramphul 
Tiwari v. Badri Nath, [1888], 18 All.,-108, distinguished. 


SECOND APPEAL from a decree of Syed Abdul Hasan, 


Additional Judge of Moradabad, confirming the decree of Babu 
Ram Chandra Saksaina, Munsif of Sambhal. 


Suit for redemption of a mortgage. i _ 
The courts below dismissed the claim. 

Plaintiff appealed. 

Motilal Nehru (for whom M. L. Agarwala), for the appellant. 
Rama Kant Malavtya, for the respondent. 

The following judgment was delivered by 

LYLE, J.—This is a, suit for redemption of a mortgage. The 


court of first instance dismissed it on various grounds which are 
fully discussed in its*judgment. The lower appellate court, however, 
dismissed the appeal on one point only, that point being one 
which was never raised in the court of first instance, VIS., that the 
suit was barred under section 20 of Act IX of 1859. It appears 
that the property of one Abdul Latif was confiscated for rebellion 
and ‘that a grant of the property so confiscated was made to the 


* 8. A. No. 181 of 1918. 
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predecessors-in-title of defendant some- years later, Section 20 
of Act LX of 1859 runs as follows :—“ Nothing in this Act shall 
be held to affect the rights of parties not charged with any offence 
fot which, upon conviction, the property of the offender is forfeited 
in respect of any property attached or seized as forfeited, or liable 
to be forfeited to Government; provided that no suit brought 
by any party in respect of such property shall be entertained 
unless it be instituted within the period of one year from the 
date of. the attachment or ‘seizure of the property to which 
the suit relates” It will thus be observed that a period of one 
year's limitation is laid down for suits by parties, not charged 
with any offence, whose property has been attached or seized 
as forfeited on the ground that it is the property of persons so 
charged. In this ‘case it is clearly proved that the property 
attached and seized as forfeited consisted not of the proprietary 
rights in the village in question, but only of the mortgagee rights 
held by Abdul Latif, The interests of the mortgagors were 
in no way affected. Their interests had neither been attached 
nor seized as forfeited and they were in no way bound to take 
proceedings under the above section. The lower appellate 
court has laid great stress on the fact that what was grant- 
ed to the predecessors-in-title of the defendant. was not the 
mortgagee rights only, but the full proprietary rights in the 
property in question. In my opinion, so far as section 20 is 
concerned, it is quite immaterial what was granted under the 
Government Sanad. What we have to see is what was attached 
or seized as forfeited. The Government having forfeited merely 
the mortgagee rights, had no right to confer complete proprietary 
rights on the defendant’s predecessors. The case of Ram Dhun 
v. Raja Bhawani Singh Bahadur (1), appears to be a case exactly 
in point. On behalf of the respondent, great reliance is placed 
on the ruling of Ramphul Tiwari v. Bad#t Nath (3), and rulings 
which are discusséd in the judgment in that case. In all these 
cases, however, what was confiscated was the whole proprietary 
rigM in the property and it was laid down that any one who 
had any claim to such property was bound to proceed within 


the period. laid down by section 20. In this case, the mortgagor’s 
(1) [1968], N.-W. P., H. O. B., 189. 
. (2) [1888], I. L. B., 18 ALL, 108. 
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Civin. rights were never confiscated and they had no occasion to proceed_ 
1918. under the Act. In my opinion, the decision of the lower appellate 
Yaqus Arr _COUrt was wrong and as that court decided the case on a pre- 


= liminary point, I decree the appeal and remand it for decision 
Larru onthe merits. The costs of this Court including fees on the 


=e higher scale will be costs in the cause and will be within the 
Iyl J. discretion of the court below. 


Appeal decreed, cause remanded. 


Gon. NAMDAR KHAN 
1918. ` VErSHS 
Juno, $4. MOHAMMAD SIDDIQ". 


Lyin, J. Mokammodan Law—Gifi—Dolivery of possasmon— Muistion of names smtondod— Donor’ s 
- death before mutation—dotual muitalon nai nseessary to Prove dolscery of possession. 
Where a Mohammedan donor recites in a deed of gift, whieh he registers, 
that he had given proprietary possession of thy property to the donee and 
will effect mutation of names but dies soon after, Acld that thy indication 
of such intention is sudiciant to complete the gtft. It is not necessary tos 
. gwu specific directions to the tenants to pay money to the donee, 


A Mohammedan lady exevuted a deed of gift and gotit registered. In that 
deed it was expressly mentioned that she had given proprietary posses- 
sion of the property to the donee and would obtain mutation of names in 
his favour in the revenue papers. Before, however, she could do ao, she 


dued within 4 or 5 days of the execution of the dusi. Hold that the gift was 
complete, 


SECOND APPEAL re a decree of A. W. R. Cole, Esqr., Addi- 


‘tional District Judge of Aligarh, confirming a decree of Pandit 
Suraj Narain Mujju, Munsif of Bulandshahr, 


Suit for cancellation of a deed. 

The douet of first instance dismissed the claim. 

The lower appellate court confirmed the decree. 

The facts of the case are fully set out in the judgment. 
Nehal Chand, for the appellant. 


‘Satish Chandra Banerji, for the respondent. 
#5, A. No. 193-of 1913. ` 
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The following judgment was delivered by 
` LYLE, J.:— This is a suit by the plaintiff for possession of a 
certain property as ati heir to his sister, Musammat Hamidan. 
Misammat Hamidan made a gift of this property to the defend- 
ant, Mohammad Siddiq, who is the son of her husband’s brother, 
Shadi Khan. Shadi Khan died some 8 years ago, leaving a 


widow, Musammat Kulse Bibi, and a son, the defendant. The- 


plaintiff attacks this deed of gift on various grounds. He stated 
that the deed is altogether invalid and inoperative and also that 
even if valid, it was executed by Musammat Hamidan when .on 
her death-bed, and is, therefore, subject to the same restrictions and 
limitations asa will, in accordance with the doctrine of Moham- 
medan Law. In suppoft of his plea, that the deed of gift is altoge- 
ther invalid, the plaintiff-appellant argues, in the first place, ‘that 
not having been accompanied by delivery of possession it is in- 
operative according to Mohammedan Law. This was not a point 
which was urged in the lower courts. There may be some excuse for 
this omission in the court of first instance, because the appellant 
was plaintiff in that court and it might reasonably be urged that 
he was entitled-to plead that the deed of gift was invalid, without 
giving every reason which he intended to adduce in support of his 
plea. When, however, the case was decided against him and he 
went to the lower appellate court, I do not consider that he had 
any ‘excuse for not raising this plea, in specific terms. Assuming, 
however, for the sake of argument, that he has a right to raise the 
plea, for the first time in second appeal, I do not think that. there 
is any good foundation for it. He relies on several rulings includ- 
ing Chaudhri Mehdi Husan v. Mohammad Husan, (1) Mir Asmat- 
ul:lah Saheb v. Boyapatı Nagayya, È) and Ismail v. Ranji. (8) There 
is no doubt that these rulings lay down that a gift is not valid in 
Mohammedan Law unless accompanieď by delivery of the thing 
given so far as ti is capable of delivery. Now in this case the donor 
expressly recites that she had given proprietary possession of the 
property to the donee and that she will register the deed and 
obtain mutation of names in the revenue papers. She did, in fact, 
register the deed, but was unable to obtain mutation of names 
owing to her death, which the lower courts have found to have 
_ (1) [1905] L L. R., 28 AIL, 488, P. C.. (2) [1906] L L B., 80 Mad., 519. 
: 3 (8) [1889] L L, R., 23 Bom., 682, 
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Omu. occurred 4 or 5 days after. It is difficult to see what more she could 
1918, have done in order to deliver possession of the property. On behalf 
z RIDAR of the appellant, it is suggested that she ought to have given direc- 
aaa tions to her tenants to pay rent in future to thedonee, The illustra- 
atari tions in the first edition of Sir Roland Wilson’s book on Mohamme- 
aa dan Law, Page 249, are relied on, but it is significant that these illus- 
i trations have disappeared from the later editions of the same book. - 

It is also difficult to see how any such directions could be given to 

the tenants at the time of making the gift, unless they happened to 

be present. It is also suggested that directions should have been 

given to persons who collected rent to collect it in future on be- 

half of the donee, instead of the donor. Shahzad Khan was 
admittedly the agent both of the donor and of the donee’s mother 

and natural guardian. He was present both at the execution and 

the registration of the deed of gift and in fact, took an active part 

in bringing it about. It cannot be contended that he did not know 

that in the future he was to collect the rent on behalf of the donee 

instead of on behalf of the donor. I am, certainly, not prepared to 

hold that there was no delivery of possession, so faras such deli- 

very was possible, merely because there is no evidence that express 

and specific directions were given to Shahzad Khan to collect rent 
in future on behalf of the donee. As regards tnutation of names, it is~ 
impossible to carry out such mutation at the actual time of making 

the gift. It is sufficient that the donor indicated that she would 

= file an application for mutation. It seems to me that the donor 

could not possibly have done more than she did to indicate actual 

delivery of possession. In the lower courts, it was also urged that 

the deed was invalid, because the donor was not in possession of 

her senses at the time she made it. Both the lower courts have 

held that she was and this finding of fact is conclusive. 


As regards the question whether she was suffering from a mortal 

e illness at the time, the lower appellate court has apparently not 
realised that this was a material point whether the donor was in full 
possession of her senses or not and it has, therefore, recorded no find- 
ing on the question. Instead of remanding the appeal for defision 
upon it, I thought it better to come to a decision myself. The 
court of first instance has discussed the evidence and has come to 
the conclusion that Musammat Hamidan was not suffering from 

a mortal illness at the time she made the gift. The tourt of first 
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instance has fully discussed the evidence. I have also perused 
it and have no hesitation in coming to the same conclusion 
as the court of first instance. I see no reason whatever to dis- 
' believe the evidence of the Sub-Registrar or of the patwag, 
‘who appear to be independent witnesses and who swear 
that Hamidan showed no signs of illness at the time she 
registered the deed. The mere fact that she died’4 or 5 days after- 
wards is not sufficient to warrant a finding that she was suffering 
from a mortal complaint at the time. I need scarcely say that in 
this country especially, death very frequently ensues after-a short 
period of illness. In my opinion, the decision of the lower court is 
correct, and I therefore, dismiss the appeal with costs, 
‘ Appeal disyiissed. 


JODH RAM AND OTHERS 
VEFTSHS 
LAJJA RAM*. 
Tromafer of Property Aot ({F of 1888), seotion 59—Unrogistered morigaze-doed— Prinai- 
pal debt lees than Rs. 100—Total amownt payable Dy instal monis above Rs. 100—Not 
ene - 

_ Bult to recover Rs. 440 on foot of au unregistered mortgage. The bond 
showed that Ra. V1 were due and the mortgagor agreed to pay that sum In 
18 years by six-monthly instalments of Rs. 5 each, carrying a certain 
interest. He was, in case of default, liable for the payment of the whole 
sum of Rs. 186 pws interest. The deed, however, nowhere expressly 
mentioned that in case of default Rs. 180 were recoverable. It was pleaded 
that the mortgage was for Rs. 180 and it being unregistered, could not be 
enforeed. 

Hold that the prineipal debt secured? by the mortgage was not Rs, 180 
but Ra. 91, which was to be paid in 18 years-py six-monthly instalments of 
Rs 5 each and the mortgage-~deed did not, therefore, require registration. 

D SECOND APPEAL from a decree of Babu Jagat Narain, Sybor- 
digate Judge of Agra, ‘reversing a decree of Babu Partab Singh, 

Munsif of Fatehabad. 


Suit on foot of a mortgage. 


#8. A. No. 1428 of 1912, 
te oe 92: K 


CIIL 
1918. 


NAMDAR 
Kaan 
S" 
MOHAMAD 
SIDDIQ. 


"Lyle, J. 


On. 


1918, 


Juno, 30. 


Bariq, J. 


Rafg, J. 
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The court of first instance dismissed the claim but the. lower 
appellate court reversed the decree, 


Defendants appealed. 
è The relevant facts of the case are fully set out in’ the judgment. 


Satish Chandra Banerji and J. M. Banerji, for the appellants, 
Surendra Nath Sen, for the respondent. 
The following judgment was delivered by 


RAFIQ, J.—This appeal arises out of a suit brought by the 
plaintiffrespondent for the recovery of Rs. 440 principal and 
interest on the basis of a mortgage-deed, dated the 17th June, 1894, 
alleged to have been executed in his favour by Badan Singh, the 
father of the defendant-appellant No, 1 and the grandfather of 
the other defendants-appellants. The claim was resisted on 
the ground, among others, that the mortgage-deed sought to be 
enforced was defective for want of registration and could not, there- 
fore, be enforced. It was urged that the mortgage~leed was 
for Rs. 180 and that under section 59 of Act II of 1882, it should 
have been registered. The plaintiff-respondent, on the other hand, 
said that the principal money secured was Rs. 91, and therefore, it 
did not require any registration. The court of first instance yielded 

-to the plea in defence and dismissed the guit. .On appeal, the 
Subordinate Judge of ‘Agra disagreed with the first court and 
reversed its decree. The defendants have come up in second 
appeal to this Court. The only point raised in this appeal is that 
the mortgage-deed in suit cannot be enforced for want of registra- 
tion. It appears from the terms of the deed that Rs. 91 were due 
to the plaintiff-respondent from Badan Singh, on the 17th of 
June, 1894, on Jaki khata account. Badan Singh agreed to pay the 
sum of Ra 91 by instalments in eighteen years. Badan Singh was 
to pay Rs. 5 every six months. The instalments fixed by the deed 
obviously included a lump sum of Rs, 89 for interest on the 

* principal debt of Rs, gt though the deed does not expressly say 
so. Badan Singh further agreed that in case of default he- would 
be liable for the payment of the whole sum of Rs. 180 plus interest, 
at the rate of 2 percent per mensem from, the date of default. 
Again it should be observed that the deed does not say expressly 
that in case of default the sum of Rs, 180 was recoverable. The 
words used are :—Aur chuke ek tiutht rupaya biafu adate rupaya do 
ke hisab sudi (and in case of default I would pay the principal and 
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interest in one lump sum, carrying interest at two per cent. per men- 
sem). Now it is said for the appellants that the money secured 
by the mortgage was the sum of Rs. 180, because under the termg 
ôf the deed in case of default the whole sum of Rs. 180 became 
payable. On the other hand, the argument for the plaintiff-respon- 
dent is that the principal money in lieu of which the mortgage 
was given, is Rs. 91. After carefully considering the terms of the 
deed, I am of opinion that the contention of the plaintiff-respondent 
is correct. It is distinctly stated in the deed that the debt due from 
Bagan Singh, was Rs. 91, which was to be paid in 18 years by six- 
monthly instalments of Rs.5 each. Itis true that the deed gives 
a right to the mortgagee in case of default in the payment of a 
single instalment to retover the whole sum that would be payable 
in 10 years, that is Rs, 180, together with future interest at.2 
per cent. per mensem, But the language of the deed shows that the 
amount for which the security was given was the amount of the 
principal debt, namely, Rs, 91. I agree with the lower appellate 
court that the mortgage in. suit being for Ra 91 only, did not 
require registration. The appeal fails and is dismissed with costs. 

Appeal disinessed, 


MOHAMMAD ALTAF ALI KHAN AND ANOTHER 
VET SUS 
HAMID-UD-DIN*, 
Boidense dot (Lof 1872), section 65 (c)—Krooutson of dood admitted in written slatamont 
—Domal wh:lo making s:atenent in oouri—Subsequeni denial altered—Ploadings— 
Secondary osidence, admisabity of—Loss of ihe orginal to be proved. 


In a suit for rent the plaintiff produced gw copy of the rent-deed on the 
allegution that the original had bean lost. In the written statemgnf the 
defendant admitted the execution of the deed, buf later on ip his statement 
betore the court denied it ; ; 

Had: that the subsequent dental must be taken to have altered the 
_ pleadings contained in the written statement and the elalm on the copy sould 
~ not be maintained without proving the loss of the original. 


“CIVIL REVISION from’ a dectee’ of Babu `Preo Nath Ghose, 


Judge. si ome Cause Court of Shahjahanpur. 
coves sts Ow, Rèv. No, 55 of 1918, 


Orvin 
1918. 
Func, 30. 


Rang, J. 


Orv. 
1918, 


MOHAMMAD 
ALTAF ALI 
Kuan 


v. 
Hab- 
UD-DIN. 


Bafg, J. 
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Suit for money. The court below dismissed the suit. 


Plaintiff appealed. 


> Mohammad Ishaq, for the appellants. 


Govind Prasad and Lachmi Narain, for the respondent. | 
The following judgment was delivered by 

* RAFIQ, J.—This is an application in revision from the decree 
of the court of Small Causes at Shahjahanpur. It appears that 
the applicants sued the opposite party for the recovery of rent 
of certain land on the allegation that the opposite party-had 
executed a rent-deed in favour of the applicants according: to-which 
fourteen annas and three pies were due from Harhid-ud-din. 
The applicants did not produce the original-deed but a copy of 
it They said that the original could not be produced as it had 
been mislaid somewhere. The opposite party, in the first para- 
graph of the written statement, admitted the bare execution of the 
said deed, but on a subsequent date, when the learned Judge 
recorded the pleadings of the parties, Hamid-ud-din the opposite 
party denied the execution of the deed in question. The-learned 
Judge. after recording the evidence in the case, came to the 
conclusion that the loss of the original deed had not been proved 
and hence the claim on*a copy of it could not be maintained. 
The applicants’ suit was accordingly dismissed. The applicants 
challenge the decree against them by their application in revision 
to this court on the ground that in view of the admission contained 
in the first paragraph of the written statement, there was no 
necessity for the plaintiffs-applicants to prove the loss of the 
original. The obvious reply to the applicants is that in the 
pleadings recorded by the lower court, subsequent to the filing of 
the written statement, the defendant denied the execution of the 
rent-deed in suit. This denial must be taken to have altered 
the pleadings contained in the written statement. As there was 
no admission by the defendant, t. ¢, by the opposite party, of the 
rent-deed in suit, the plaintiffs-applicants could not maintain 
their suit on a copy of it, having failed to prove the loss df the 
original. The application, therefore, fails and is rejected with 
costs, oe WY, i i 


Application rejected. 
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KHUB CHAND AND OTHERS 
Uers“s g 
AJODHYA PRASAD AND OTHERS*. 
Code of ml Procedure. (Aot V of 1908), Order 38, rule 1—Withdraval of suit with 
permission to bring a fresh avit— Absence or incomplotensss of evidence, 


The provisions of Order 28, rule 1, of Civil Procedure Oode are not meant to 
help a plaintiff to make up a gap in the evidence discovered during the pendency 
of his appeal and the absence or incompleteness of evidence is not sufficient 

* ground for granting permission to a plaintiff to withdraw a siit with a view 
to bring a fresh one, 
CrviL REVISION from an order of Babu Pirthivi Nath, Subor- 
dinate Judge of Bareilly. 
Suit for possession. The court below allowed the suit to be 
withdrawn, 7 


_ , Defendants applied in reviston. 
Gulsari Lal, for the appllicant. 

: Jang Bahadur Lal, for the opposite party. 
The following judgment was delivered by 


RAFIQ, J._This is an application“in revision from an order of 
the Subordinate Judge of Barielly, permitting the plaintiffs to with- 
draw their suit with leave to bring a fresh suit. It appears that the 
plaintiffs instituted a suit in the court of the Munsif of Pilibhit to 
recover possession of certain land. Their claim was resisted by 
the applicants and the learned Munsif came to the conclusion 
that the plaintiffs (opposite party) had failed to prové their title to 
the land in dispute. An appeal was preferred to the District Judge 
which was transferred for disposal to the Subordinate’ Judge.: The 
plaintiffs filed an application to the Subordinate Judge on the 3rd 
of January, 1913, asking to ‘be allowed to withdraw their suit with 
leave to bring-a fresh suit on the ground that a decree dated 1889 
. tad not been filed in the case and’ that the- Commissioner who 
was appointed by the court ‘of first instance “to -make a local 
inspection and réport, was unable to say how, far did thé plot 

, -| # Civ, Bev: Nb, B9 of 1018. — 
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Orri. No. 135 extend. It would seem that the land in suit was alleged 
1918. by the opposite party to be a part of No. 135. The Subordinate 
KuvsCsaxp Judge, in spite of opposition of the applicants, allowed the suit to 
* 7, ° be withdrawn with leave to bring a fresh suit. The defendants- 
Paisab. © respondents come up here in revision and they contend that the 
Rofq, J. lower appellate court has exercised its jurisdiction with material 
irregularity allowing the plaintiffs to withdraw their suit The 
application dated the 3rd of January, 1913 and the order of the 
lower appellate court distinctly show that the ground on which the 
permission was granted under Order 23, rule 1, was the incomplete- 
ness of the evidence in support of the title of the plaintiffs, The 
provisions of Order 23, rule 1,are never meant to help a plaintiff 
to make up a gap in the evidence discoveted during the pendency 
’ of his appeal. No ‘case has been cited to me in which it has 
been held that the absence or incompleteness of evidence on. 
behalf of a plaintiff is a sufficient ground for granting permission 
under Order 23, rule 1. I allow this application, set aside the 
order of the” Subordinate Judge and direct that the appeal be 
restored to its file and be disposed of according to law. ‘Khe 

costs of this application are allowed to the applicants, 


, Application allowed, cause remanded 


ae MULLA 


EGEF Er. 
1918. POTRA 


— DEO KARAN". 
June, 6, 43. 
Eadenos da (I of 1879), tochon 65 (0)—Sint on a bond—Copy produced—Loss of the 
Raia, J. C'T ongina not proved—Part-payment pleaded-—Effeot of: 

The plaintiff filed a sajt on tho basis of an hypotheeation bond alleging 
the original to have been lost and produced only a copy, . The defendant 
alleged that the original was not lost but suppressed as there was an 
endorsement on the band showing payment of Rs.200 by him to the plaintiff. 

Hold: that although the execution of the bond waa not expressly admitted 
in the written statemant yet the plea of payment aid its endorsement oh 
the :bond amounted to an admission of the exesation of the bond and the 
plaintiff conld maintain the suit on a copy of the bond without proving the 
alleged lous. Ohu, Kuwar v. Udu Ram, [1883] 6 An., T3, Sri RaM v. Byn 

. Lal, [1918] MA L J. R, 255, distingtishod. 
*B. A, No. 1432 of 1912, . 
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SECOND APPEAL from a decree of Munshi Achal Behary, ‘Sub- 
ordinate Judge of Banda, MOIS a decree of Shah Muni Alum, 
Munsif of Hamirpur. 


The material facts of: the case are theses — 


The plaintiff ne to recover Rs. 200 and interest due on a 


mortgage executed by the defendant on the 16th January, IQII. 
He sued on a copy obtained from the registration department 


‘alleging that the original was lost. The defendant i in his written 
_ Statement pleaded that the original document was not lost and 
that the plaintiff had suppressed it because it contained an endorse- 
ment of payment of-Rs, 200 on the 27th September, 1911. The 
court of first instance found that the loss of the bond was proved 
and that no sum was repaid and decreed the claim in full. On 
appeal by the defendant, the lower appellate court held that the 
loss of the bond was not proved and that therefore the plaintiff's 
suit on ‘the basis of a copy was not maintainable. It, however, 
decreed the suit for the sum of Rs. 32 which the. defendant 


admitted to be due. . 
` The plaintiff appealed. ao oF 
| Peary Lal Banerji (with him Uma Shanker Bajpai) contended 
that the defendant having admitted the execution of the bond 
and having pleaded paytent, the only issué left to be decided was 
„whether or not the alleged payment was proved. The production 
of the original, under such circumstances, ‘was not at all necessary 


for the maintainability of the suit. He relied’on 
Chum: Kuar v. Udar Ram, [1888] ee R., 6 AIL, pm 


and discussed : : 
l Sri Bam c. Bam Lal, [1913] 1) A. La J. R.; 258. 

Tej Bahadur Sapru, for the respondent, urged that the loss of the 
original document not being proved, the suit under any circumstance 
was not maintainable under the provisions of the Evidence Act. 


The case of 
Ohum Evar v. Udai Ram, [1888] I. L R, 6 ALL, 78, 


was not nghtly decided and should, not be followed. He also 


relied on, _ 
Sr Bam v. Bam Lal, [1913] 11 A. L J. B., 355. 


Peary Lal Banerji was not heard in reply. 
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The following judgment was delivered by 

RAFIQ, J.—The plaintiff-appellant instituted a suit in the court 
of the Munsif of Hamirpur, for the recovery of Rs. 249-6 principal 
and interest on the basis of a hypothecation bond, dated the 16th 
of January, 1911. He did not produce the original deed’ and 
accounted for its non-production by stating that it had been- lost, 
The defendant-respondent resisted the suit. He urged in defence 
that the suit could not be brought on a copy which he denied. 
He further stated that there was a statement of account between 
the parties on the 27th of September, 1911 and Rs, 232-12-0 were 
found due and that he paid Rs. 200 on account, which payment 
‘was endorsed on the back of the document. The learned Munsif 


framed two issues, one relating to the alleged loss of the document 


and ` the other as to the alleged payment of Rs, 200 on it. -He 
came to the conclusion that the document had been lost and that 
the plea of payment advanced by the defendant-respondent had 
not been made out. The claim was accordingly decreed. On 
appeal, the learned Subordinate Judge of Banda disagreed with the 
first court as to the proof of the toss of the deed and held that the 
claim could not be maintained on a copy: -He; however, -decreed 
the claim for Rs, 32-12, the amount admitted by the defendant- 
respondent to be due. The plaintiff has eome up in second appeal 
to this Court. He' contends that looking to the pleadings i in the 
case it was not necessary for him to prove the loss of the ‘original. 

He says that as there was no denial of the original bond, ‘but on 
the contrary an admission of it in the written statement, the only 
question between the parties on the pleadingsin the ‘case was 
whether anything had been paid towards it. Under the cir- 
cumstances, the non-production of the original need not be account- 
ed for and the suit on a copy is maintainable. In support of this 
contention the learned: Vaki for the appellant relies on-the case of 
Chunt Kuar v. Udai Ram (1). In that case the plaintiff sued’ on 
acopy alleging that the original-had been lost. The defendant 
pleaded that the original had been returned to him after payment 
and was in the possession of his Mukhtar’s widow, who, refused 
to give it up having colluded with the plaintiff. The plaintiff 
failed to prove the alleged loss of the original. The defendant 
also did not make out, to the satisfaction of the court, the allega- 

(1) [1888] L Is R., 6 AN, 78. 
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tion of the discharge and ‘return of the bond to him. The court 
held that in the state of pleadings, the only question between the 
parties was whether the bond: had been discharged. The learned 
Munsif, finding that the payment alleged by the defen dant had not 
been proved, decreed the claim. On appeal, the District Judge 
reversed the decree’of the first court on the g round that the 
plaintiff should have, in the first instance, proved the loss of the 
original before the defendant could ‘be called u pon to prove pay- 
ment. In appeal, a Division Bench of this Court held that the 
view taken by the Munsif, was. correct. The facts of that case are 
similar to those of the present one, with the exception that in the 
former case the defendant had alleged the return of the bond to 
him. It is true that, in the present case the defendant-respondent 
has not in his written statement said in so many words that he 
had executed the bond in suit. But his plea of payment of Rs. 
200 and the endorsement of that payment on the back of the 
bond amount to an admission that he had executed the bond. 
In view of that admission the oply question between the parties 
is one of part-payment. The plaintiff, I think, can main- 
tain the suiton a copy of the original bond without hav- 
ing to prove the alleged loss. For the respondent, reliance is 
placed on the case of Sri Ram v. Ram Lal (ft). That case is dis- 
tinguishable from the present one. The defendants in that case 
were not.the original executants of the bond. They had entered 
into possession of the property mortgaged in the bond on payment 
of the Government revenue, on the default of the original 
_owners. The pleas in defence were the denial of the bond and in 
_ the alternative its discharge. The contesting defendarits said 
that they had heard in the village that the bond in suit had been 
paid off. On the pleas of the defendants, in that case it was held 
that the principle laid down in Chants Kuar v. Uday Ray: (3), did not 
apply.as there was no admission by the defendants of the original 
bond. The points of difference between the two cases are clearly 
given at length at page 259 of A. L. J. R, Vol. XI. The lower 
appell&te court was, therefore, in error in holding that the plaintiff- 
appellant could not maintain the suit on a copy of the original bond, 
because he failed to prove the alleged loss. The question of loss 


(1) [1918].11 A. L J. R., 255. 
(2) [1888] L L. B., 6 AI, 78, 
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Rafg, J. 
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will have to be considered when the evidence with regard to the 
alleged payment is discussed. The inability tò prove the loss of 
the original will be a circumstance against the plaintiff-appellant 
and in favour of the defendant-respóndent as to the alleged phy- 
ment on the bond. I, therefore, set aside the decree of the lower 
appellate court and remand the case to it for disposal on the me- 
rits according to law. Costs will abide the event. ` 


A. C. M. Appeal allowed, cause remanded. 


RAM KISHORE 
VETSHS E 
JAGANNATH PURI AND OTHERS*. - 
Hindu Ls —Sncceseion—Nihang Goshains—Vow of oelibacy— Marriage not allowed— 
Sons born of the marriage not heirs. 


An ascetic of the Mhang order of Goshains, m whieh marriage is not 
permissible, cannot, unless a special custom is proved, renounce his vow 
of celibacy, adopt the life of a Grihast Goshain and marry ; and the sons 
born of sueh a marriage cannot, under the Hindu Law, be deemed to be his 
heirs, 


SECOND APPEAL from a decree of Maulvi Mohammad Siraj- 
ud-din, Judge of the’ Court of Small Causes, Cawnpore, holding 
the power of a Subordinate Judge, confirming a decree of Babu 
Hanuman Prasad Varma, Munsif of Fatehpur. ; ’ 

Suit for recovery of mortgage money. 

The court of first instance decreed the claim.. The lower 


appellate court confirmed the decree. 


The facts of the case are-fully set out in the judgment, 

Jogindra Nath Chaugri, for the appellant. 

Mohammad Ishaq, for the respondents, ` 

The following judgment was delivered by, 

RAFIQ, J.—It appears that there were two sisters called_ 
Musammat Man Koer and Musammat Than Koer who owned two 
patitis named Ram Koer and Ram Bakhsh, in equal shares. In 
1891, Musammat Man Koer executed a deed of usufructuary 


ar mortgage in respect of her share in the two fa/tis, in favour of one 


* 8. A, No, 968 of 1912, ° 


~ . 
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Kashi Puri, an ascetic of the Nihang order, in lieu of Rs. 150, Kashi 
Puri and Man Koer died sometime after the mortgage of 1891. 
Kashi Puri left him surviving two widows, Musammats Mahrana 
Koer and Sitla Koer and two sons, Jagannath Puri and Balgovind. 
Musammat Man Koer died leaving her surviving her son Paras 
Ram. Musammat Than Koer is also dead and her son is called 
Ram Kishore. Paras Ram paid half the mortgage money to 
Musammat Sitla Koer and Balgovind redeemed half the 
share of his mother in the two-pattis. Jagan Nath, the son of 
Kashi Puri by Musammat Mahrana Koer, sued in the court of the 
Munsif of Fatehpur, in 1910, to recover Rs, 75, half of the mortgage 
money due on the mortgage of 1891, by sale of the mortgaged 
property. He brought the claim against Paras Ram, Ram Kishore 
and Balgovind. One of the pleas: taken in defence, was that as 
the mortgage in suit was usufructuary, the sult for sale was not 
maintainable. After the issues had been framed in the case, an 
application was made by Jagannath Puri, asking for permission 
to amend his plaint. The application was opposed, but it was 
allowed. The plaint was amended: to the effect that the plain- 
tiff should be given possession of the mortgaged property. The 
claini of the plaintiff-respondent No. 1, was resisted on the ground 
among others that he was not the heir of Kgshi Puri. The court 
of first instance decreed the claim and on appeal the decree was 
. affirmed. Ram Kishore preferred a second appeal to this Court. 
His appeal came up for hearing on the 31st of March, 1913, 
when he contended, fer alia, that the lower courts failed to 


determine an essential point in the case, namely, the status of the ` 


plaintiff. It was argued that it was not admitted by the appellant 
that Jagannath Puri, plaintiff, was an heir of Kashi Puri and 
_ that an fssue to that effect was framed by the first court, 

namely, issue No. 5. The learned Mumsif, without giving any 
reason, decided that issue in favour of the plaintiff, while the 
District Judge did not discuss it at all in his judgment. After 
hearing both parties to the appeal, I came to the conclusion that 
the &bjection taken by the appellant should have been decided by 
the courts below, and I remanded the case under Order 41, rule 
25; to the lower appellate court, for the determination of the fifth 
issue in the case, The learned Judge has returned a finding 
against the plaintiff. „He has found that as Kashi Puri was an 
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Crvin. ascetic of the Néhang order, in which order marriage was not per- 
1918, ` missible and the succession went to the chelas, the plaintiff-respon- 
Ris Renon dent No. 1, though a son of Kashi Puri, could not, under the law, be 
POES e said to be an heir of Kashi Puri for the purpose of succeeding, to 
Port. the property left by Kashi Puri. - The plaintiff has filed objections 
Baty J. . to the finding of the lower appellate court. It is argued for the 
~plaintiff-respondent that his father Kashi Puri became tired, of 
leading a celibate life and married, that is in other words, he gave 
up the order of ascetic Mihang and became a Grthast Gosaix. In 
‘the case of a Grihast Goshain, it is said, the ordinary Hindu Law is 
applicable. Further it is argued that the mortgage in suit was 
the private property of Kashi Puri, to the succession of which the 
rules of the Wikang order did not apply. Itis, no doubt, in evidence 
that Kashi Puri had taken to himself two wives because, as one 
of the witnesses says, he had become tired of leading a single life. 
But the mere fact that an ascetic of the thang order takes to 
himself a wife would not show that he could legally marry. It 
was for the plaintiff-respondent to prove by evidence or show by 
reference to the principles of Hindu law, that an ascetic of the 
Nthang order could renounce his vow and adopt the life of a 
Grikast and thus change the order of succession to the property 
` of the Gaddi. No such evidence is on the record and no reference 
to any of the principles of Hindu law is made that” would support 
the contention of the plaintiff-respondent. Kashi Puri being an 
ascetic of the Nihang order, among whom marriage is forbidden, 
the plaintiff-respondent cannot, under the law, be deemed to be his 


heir. I think, the finding of the lower appellate court on this point 
is correct. 


As to the second objection relating to the status of the mort- 
gaged property in suit, it was for the plaintiff-respondent to prove 
that the mortgage was’acquired by Kashi Puri from funds which 
did not belong to the Gaddi which he occupied. There is no 
evidence to show that Kashi Puri had any property other.than that 
which he got from his gur Balram Puri, The second objection, 
therefore, also fails. As the plaintiff-respondent No. r is net the 
heir of Kashi Puri, he is not entitled to ‘maintain the present suit. 
I, therefore, allow the appeal, set aside the decrees of the courts 

_ below and dismiss the plaintiff's claim with costs. 


Appeal allowed, 
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MUNESHAR 
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RAGHUBAR AND OTHERS®. 


Code of Orimenal Procuivés (doi F of 1898)—Case triable Sy sessions = Trenor; 


ground, of—Magistrate making enquiry, caprossing strong wows and going io be 
produced as a titness—Transfer not allowed. 


Where a case is triable by a court of session it will not be a good ground 
for the transfer of the case from the eourt of the Magistrate holding an en- 


that the Magistrate expressed certain strong views against a party, 
or that he is going to be produeed as a witness. 


CRIMINAL REVISION from an order of Syed Abu Mohammad, 
Magistrate, 1st class, of Azamgarh. 

Sttal Prasad Ghosh, for the appellant. 

W. Wallach, Government Advocate, for the crown. 

The following judgment was delivered by 

KNOX, J—This is an application for transfer of a case in 
which the offence is said to be an offence under section 285, read 
with section 109 of the Indian Penal Code. No particular ground 
is given either in the application or in the affidavit as to-why an 
order of. transfer should be made. All that the affidavit says, is 
that it is expedient ‘in the ends of justice,that the case should be 
transferred from the court of Syed Abu Mohammad to that of 
any other Magistrate, competent to try it, at Azamgarh. The 
affidavit does indeed say in paragraph 10 that the Magistrate 
Syed Abu Mohammad, has, in his committal order, expressed 
certain strong views against part of the petitioner’s complaint. It 
also says that the petitioner intends to call Syed Abu Moham- 
mad as his witness at the trial and that the deposition of Syed 
Abu Mohammad would be material for the purpose of establish- 
ing the guilt of the accused persdns. It is noteworthy that 


in this case the complaint was: instituted before a bench of | 


Honorary Magistrates, that upon an application made by the 
accused, it was transferred to the court of Syed Abu Mohammad, 
and that now it is the so-called complainant who asks that 
it be transferred to the court ofa third Magistrate. Presently 


it would be open to the accused to ask that the complaint be - 


transferred to-the court of a fourth Magistrate and so on. It is 
a: # Or. Rev. No, 105 of 1918, 
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OxDUMAL. . quite conceivable that as the case proceeds, the accused may 
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think that the presiding Magistrate, into whose hands they have 
_ fallen, is prejudiced against them. . However, it is not necessary 
* to follow this up. The affidavit, which I must presume is an 
affidavit containing a true statement of facts, discloses that a 
very serious public offence has been committed and that the 
complainant’s interest is,as regards that public offence, a very 
small matter indeed. If any offence has been committed, as set 
out in the affidavit, the case is certainly one which, in the interests 
of all concerned, should be conducted by the Public Prosecutor 
as a case falling under section 436 of the Indian Penal Code; and 
I have little doubt that, after this expression of opinion, the 
learned Magistrate will see that the case is properly conducted 
by a public prosecutor. The offence disclosed in the affidavit 
is an offence cognizable by a Court of Sessions. It matters 
little whether this Magistrate has or has not on another occasion 
expressed himself strongly against the so-called complainant 
and it also matters little whether he is to be called as a: witness 
or not. Both matters will come within- the cognizance of the 
Court of Sessions, who can make the necessary orders. l] see 
no cause of ordering this second transfer in the case, I maintain, 
as I have done on previous occasigns, ‘that when an order of 
transfer can be passed by the District Magistrate under section 
528, it is the duty of: the person who considers himself prejudiced 
to go first to the District Magistrate, I see no reason for an order 
of transfer In this case and I reject this application. 

Application rejected. 


GULZARI MAL AND ANOTHER 
° VETSUS 
° JAIRAM”. 
Ages Tenancy Act (II of 1901), socion 194—Subt for oloxment of non-ocowpancy 
tenant —Joint Khata of co-sharers—Lambardar alone cammot sue. 

A Lambarder by the mere fact of being a Lambardar, cannot sue to” eject : 

a non-ocsupanoy tenant, without joining the other co-sharers, in a ease in 
whieh the Khata is Joint. Deepa r. Udai, [Board of Revenue Decision No. 6 of 
1908], not approved of ; Bishambhar Nath o. Bhullo, [1911] L L. R.; 34 AML, 


ferred to. j 
pa, Te #8, A. No. 1585 of 19132. . 
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‘SECOND APPEAL against a decree of W. J: D. Burkitt, Esqr., 
District Judge of Shaharanpur, reversing a decree of G. K. Darling, 
pai Assistant Collector, first class, Dehra Dun. 


* Suit for ejectment. 


The material facts of the case are as follows :— 


The plaintiff, a Lembardar, with one other sued the defendant 
for ejectment from a holding on thé ground that the latter was 
a non-occupancy tenant of the plots from which he was sought to 
be ejected. The defeñdant pleaded that the plaintiffs could not 
sue alone as the land in question formed part of a joint KAata 
and there were other co-sharers of that Aata of which the defendant 
was one. . He also pleaded that he having become a co-sharer. in 
the joint Khata could not be ejected. The Assistant Collector 
` decreed the claim. The District Judge, on appeal, held, that -the 

plaintiffs could not sue alone, section 194 of the Tenancy Act being 
a bar.. : 
The plaintiffs appealed. , 
Nihal Chand, for the appellants. 
` In spite of section 44 of the Tenancy Act, the plaintiffs being 
the Lambardars of th¢ mahal in which the defendant was a tenant, 
could sue to eject him. 


Dipa v. Udai, [Board of Revenue Decision No. 6 of 1918]. 
Shamnath Mushran (for Tej Bahadur Sapru) for the respondent. 


It has never been held that a Lambardar by the mere fact of 
being a Laméardar, is entitled to sue for ejectment of a tenant 
without joining the other co-sharers, when the Khatua was joint 

Bishimbhar Nuth v. Bhalo, [1911] L lu R., 84 AIL, 93 
is against the view taken by the Board of Revenue in the case 
cited by the other side and is against thé contention of the plaintiff- 
appellant. . . 
Nihal Chand fer the appellants was heard in reply. 
The following judgment was delivered by 


RaFiqQ, J—This appeal arises out of a suit brought by the 
plaintiff-appellants to eject the defendant-respondent, on the 
allegation that he was a non-occupancy’ tenant of the plots from 
which he was sought to be ejected, He resisted the suit on several 
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grounds. He said that the plaintiffs-appellants could not sue 
alone as the lands in respect of which ejectment was sought were 
part of a joint Khara and there were other co-sharers of that Khata, 
Including the defendant-respondent himself. It was further urged 
in defence that the defendant respondent having become a co-sharer 
in the joint Kha‘a was nota mere non-occupancy tenant and 
could not be-ejected. “The court of first instance decreed the claim. 
On appeal, the learned District Judge held that the plaintiffs- 
appellants could not sue alone in view of the provisions of section 
194 of Act II of 1901. The plaintiffs have come up'in second 
appeal to this Court. They contend that, as they are the Lambardars 
of the: Mahal in' which the defendant-respondent is a tenant, 
they can sue toeject him, the provisions of section 194 of the 
Tenancy Act, notwithstanding. In support of this contention 
reliance is placed ona ruling of the Board of Revenue of 1903. 
That was the case of Dipa v. Udai (1), where the-Lamdbardars sued 
under Chapter X to resume a rent-free grant. The Board of Revenue 
held that such a suit was maintainable by Lawébardars and also 
made certain observations as to the general powers of a Lambardar. 
Mr. Agarwala, in his commentary on the N.-W. P. Tenancy 


“Act, discusses that ruling at page 155 and, shows that the view 


taken by the Board pf Revenue is incorfect. I agree with the 
remarks of the learned author. It has not been shown by reference 
to any of the provisions of the N.-W. P. Tenancy Act, or-of the 
Land Revenue Act, that a Lambardar by the mere fact of being 
a Lasbardar can sue to eject a tenant without joining the other 
co-sharers, in a case in which the KAata is joint. The case of 
Bishawmbhar Nath v. Bhullo and. others (?), is also against the 
contention of the appellants, The appeal fails and is dismissed . 
with costs. ~ 

A. C. M. f “as Appeal dismissed. 

< (1) [1903]sBoard of Revenue Decision No. 6. 
(2) [1911] L L. R., 84 Al., 98. z 
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RAMDHUN RAI AND OTHERS 
versus ‘ 
KING-EMPERORS., 
Codo of Oriminal Procedwre (4a F of 1898), section 367—Judgment inoperaiive mii 
pronounced, 
A Beueh of Honorary Magistrates tried a case and a judgment was written 
by them convieting and sentencing the aceused. Before pronouncing it, how- 


ever, they changed thelr minds and sent the case up to the Pergana officer 
under section 349, Criminal Procedure Code. 


Hold that a judgment, „though written and signed, wor inoperative until it 
was pronounced and must be merely taken as-an expression of opinion. 
CRIMINAL REVISION from an order of Pandit Sri Lal, Sessions 
Judge of- Ghazipur. 


J. Simeon, for the applicants. 


R. Malcomson, Assistant Government Advocate, for the crown. 

The following judgment was delivered by 

LYLE, J —The applicants in this case were originally tried by 
a Bench of Honorary Magistrates who wrote a judgment stating 
that they convicted the applicants under various sections and sen- 
tenced them to fine. Before delivering judgment, however, the 
Honorary Magistrates changed their minds and sent the case up 
to the Pargana officer under section 349 of the Criminal Procedure 
Code. 

In revision, it is urged, in the first place, that the Bench of Magis- 
trates having written the judgment convicting and sentencing the 
applicants, could not afterwards refer the -case under the above 
section. It appears, however, that the judgment of the Honorary 
Magistrates, though signed, was never pronounced, It is, therefore, 
inoperative as a judgment and must be merely taken as an ex- 
pression of opinion, In the second place, it is urged, that the 
Pargana officer should not have convicted and sentenced the appli- 
cants separately under section 143 and section 426 of the Indian 


Penal Code. I see nothing illegal in this, The two offences are 
Or. Rev. No. 458 of 1918, 


. %4 R 


Lyle, J 


$ 
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CaimiNat. separate and could be separately punished. In my opinion, there 
1918. is nothing illegal in the Magistrate’s order, Thirdly, it is urged, that 


Raupuux the case is not one in which section 106 of the Criminal Procedure 
Rar * Code should be applied, as no breach of the peace was involved. 


‘Kixe- It appears that the applicants pulled down a shed, broke some 
sida i wands, prepared to assault the complainant when he endea- 
Lyle, J. voured to stop them and also threatened him. In my opinion, 
this action certainly constitutes the offence involving a breach 
of the peace, I see no reason for interference in revision and 
I dismiss the application. 
Application dismissed. 
CIL. RANDHIR SINGH 
1918, ° VETSHS 
sana 6: BHAGWAN DAS*. 


RIGHARDS, Land Revenue Aoi (LII of 1901), section 111—Rovenwe court referred the plaintif 
0. J. to Oih Couri—Sult accordingly Aled within the time allowed —Subsequently with- 
BANERJI, J. drawn with permission to bring a fresh auit—Fresh styt Aled after the time fod by 


the Revenue couri— Second suit a continuance of the fii st suli—Vendor and 
~ —Liablity of the former. f 


The Revenue court under section 111 of the Land Revenue Aot (Œ of 
1901), referred the plaintiff to the Clvil Oourt to file a sult to get his title 
established within three months. The plaintiff filed a suit -accordingly but ` 
for some technical reason had to withdraw It with permission to bring a fresh 
sult, The second suit was immediately fled but more than three months 
after the date of the original order. 


Hold that the second snit was a continuation of the firat suit and the 
first sult having been flal within three months of the date of the order, 
thore was suffielent compliance with the terms of the order. 

E Hold further that‘sll vendors are jointly liable to make good the pro- 
perty which they purport to sell out of any property whieh they have at 
the time of sale or which they subsequently acquire, 


SECOND APPEAL against the decree of E. E. P. Rose,® Esq., 
I.C. S, Additional Judge of Gorakhpur, modifying the decree of 
Babu Kesri Narain Chand, Munsif of Basti, Gorakhpur. 


Suit for declaration, 
* 8, A. No. 668 of 1912, 
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The facts, material for the report, are as follows :—The plaintiff 
brought a suit in the Civil Court for a declaration under instructions 
from the Revenue court under section 199 of Act III of Igor. 
The suit was instituted within the three months allowed but was 
withdrawn on account of a technical defect, with liberty to bring 
afresh suit. The present suit, which has given rise to this 
appeal, was accordingly filed, but beyond the three months 
allowed by the Revenue court. The court below decreed the 
suit in part. Both parties appealed, the plaintiff contending 
that the whole suit should have been decreed and the defendant 
filed a cross appeal praying that the entire suit should have been 
dismissed. 

Gulzari Lal, for the defendant-respondent, contended that the 
suit not being filed within three months, was barred by time. He 
relied on i 

~ Banwari Lal v. Gop, [1907] 4 A. L J. R., 718. 

The mere fact that originally the suit was instituted within 
three months did not help the, plaintiff inasmuch as the present 
suit was not filed within three months. The permission granted 
by the court to file a fresh suit, was subject to the time limitation 
for the filing of the suit, 


Peary Lal Banerji (for D. C. Banerji), for the plaintiff-appellant, 
urged that the present suit should be deemed to be a suit in 
continuation of the first suit which was filed’ within three months 
and the present suit was filed on the very next day after the first 
suit was withdrawn. 

Gulsari Lal was heard in reply on other points arising in the 
cross-appeal filed by the defendants-appellants. 

The judgment of the Court was delivered by 


BANERJI, J—_This and connected appeal No. 765 of 1912 
arise out of the same suit. The suit was brought by the plaintiff 
for a declaration of his title in respect of a 3 anna 2 pie odd share 
in mauza Manjba Hardaspur. It appears that on the roth of June, 
1901, Bhagwan Das, the respondent in this appeal, and the 
appellant in the connected appeal, and five other presons, who 
were defendants to the suit, sold a6 anna 8 pie share in the 
village in question to the predecessor-in-title of the plaintiff. At 
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that time, however, mutation could only be obtained in respect of 
a3anna 5 pie odd share. In the year 1908, Bhagwan Das ap- 
plied for partition, alleging himself to be entitled to certain shares 
in the village. The plaintiff contested the share claimed *by 
Bhagwan Das. Thereupon the Revenue court directed the 
plaintiff in the present suit to institute proceedings in the Civil 
Court within three months to establish his title A suit was 
instituted within the prescribed period but for some technical 
reason the suit had to be withdrawn with leave to bring a fresh 
suit. The court of first instance decreed the plaintiffs claim to 
the extent of 2 annas 6 pie 114 share against Bhagwan Das and 
his co-defendant of the first party. The defendant, Bhagwan 
Das, appealed to the lower appellate court. The lower appellate 
court has given a judgment which we feel great difficulty in 
understanding. In the first place, the learned Judge seems to think 
that he was entitled to apportion the liability of- Bhagwan Das and 
his co-vendors. We think that this was quite incorrect. All the 
vendors were jointly liable to make good the property which 
they purported to sell-out of any property which they had at the 
time of the sale or which they subsequently acquired. If we: were 
to accept the finding of the learned Additional Judge that 
Bhagwan Das acquiréd an eight pie share after the date of the 
purchase, it might possibly be a reason for giving the plaintiff a 
decree to the full extent claimed. However the plaintiff did not 
appeal to the court below and does not appeal to Hs Court on 
this point. ` 

A technical objection has been raised by Bhigwan. Das in his 
appeal. He contends that although a suit was instituted within 
the 3 months prescribed by the order of the Revenue court under 
section 111 of the Land Revenue Act, that suit was withdrawn and 
the present suit was pot instituted within the 3 months prescribed, 
We think that there is no force in this objection. In the first 
place, according to the record as it stood while the case was in 
the court below, it did not appear that the proceedings in the 
Revenue court were in existence. As a matter of fact, at one 
time at least they had been struck off. It is alleged that these 
proceeding3 have been restored. Assuming this to be so, the 
present suit was practically a continuance of the suit which was 
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instituted within time. In any event, the plaintiff did comply 
with the order of the court and the terms of the section because 
he did institute a suit within the three months. We think this 


technical ground fails. We allow this appeal, set aside the 


decree of the court below and restore the decree of the court of 
first instance with costs. 
A.C. M. ‘Appeal allowed. 


ALAM SINGH 
Versus 


GOKAL SINGH AND OTHERS®. 


Om. 
1918. 
RANDHIR 
paan 


Benen 
Bas. 


Banerji, J. 


June, 17. 


Oodo of Cim Procedure (Act V of 1908), O. $4, r. 1—Noosssary party noi brought Bawren, J. 


upon iho record—Interestod only in part of properly —E foa of. 
Suit for sale on a mortgage of 1892. The plaintiff falledt+o make a sub- 


sequent mortgagee a party to his suit. Tho second mortgage comprised of a” 


1 portion of the property mortgaged in the first mortgage. 

Heid that the mortgagee of the subsequent mortgage had an interest in the 
equity of redemption and was a necessary party to the suit within the meaning 
of Order 84, rule 1, ofthe Civil Procedure Code but the effest of the omission 
to make him a party was not the total dismissal of the suit but only of so 
much of it as related to the property comprised in the subsequent mortgage. 

SECOND APPEAL from a decree of A. Sabonadiere; Esqr, Dis- 
trict Judge of Aligarh, confirming a decree of Babu Rama Das, 
Munsif of Etah. 

Suit for recovery of mortgage money. 

The facts of the case were as follows: -A simple mortgage, 
hypothecating 4 biswas zemindary property, was executed on 
21st April, 1892, in favour of Alam Singh. On 28th June, 1895, an 
usufructuary mortgage of 134 biswas out of the 4 biswas was 
executed in favour of Alam Singh and his separated brother, Narain 
Singh. Alam Singh brought a suit on the prior mortgage. He 
did not mention the second mortgage and did not make Narain 
Singh a party to the suit. Objection on this score was taken at 
the earliest opportunity by the transferee of the equity of redémp- 
tion. The existence of the second mortgage was proved and the 

3 : #9. A. No. 1888 of 1912, 


TUDBALL, J. 


280 HIGH COURT. [AL J. R. 


plaintiff was called upon to màke Narain Singh a defendant. The 
plaintiff refused to do so on the ground that at that time the suit 
had become time-barred as against Narain Singh. The court of 
first instance dismissed the suit on the ground that Narain Singh 
was a necessary party and had not been impleaded. This decision ` 
was upheld by the lower appellate court. 


The plaintiff appealed to the High Court. 


E. A Howard, for the appellant :—A subsequent mortgagee is, 
no doubt, a necessary pary and Order 34, rule 1, requires him to be 
impleaded. But failure to implead him does not necessarily entail 
the dismissal of the suit altogether. Order 34, rule I, is expressly 
made subject to the other provisions of the Code; it is, therefore, 
gaverned by Order 1, rule 9. The court should have determined the 
rights of the parties actually before it. Narain Singh would neither 
be bound nor affected by the decree ; he could enforce his right of 
redemption in a subsequent suit. The case of 

Bam Oharan v. Muhammad Bashid-ud-din, [1912] 10 A. L J. R., 184 
is in my favour. In any event, the whole suit should not have 
been dismissed, but only to the extent of the property comprised 
in the second mortgage. 

Bingy Kumar Mukerjee (with him Gownd Prasad), for the 
respondents :—Previous to the enactment of the present Code of 
Civil ‘Procedure it was well-established that the deliberate non- 
joinder of a subsequent mortgagee was fatal to the suit.. The 
question is how far the provisions of Order 1, rule 9, are to govern 
Order 34, rule 1. On this point I rely on the observations at page 
553 of the report of the case of © 

Hori Lal v. Munman Kunwar, [1912] L L R., 84 AIL, 549. 

The plaintiff was well aware of the existence of the second 
mortgage, as he himself ‘was one of the mortgagees thereunder. 
This is a case. of deliberate non-joinder of a necessary party. 
Moreover, when called upon to make Narain Singh a party, the 
plaintiff refused to do so. The provisions of Order 34, rule.1, would 
become quite nugatory if cases like the present could go on with 
impunity, and the result would. be a perplexing multiplicity of 
suits, . 

At all cvents, the suit should be dismissed at least to the extent 
of the property comprised in the second mortgage. „The suit is 
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now time-barred as against Narain Singh ; as against the property 
comprised in his mortgage, the suit must be dismissed.’ 

E. A. Howard replied. 

+ The judgment of the Court was delivered by 

BANERJI, J—This was a suit for sale under a mortgage dated 
the 21st of ‘April, 1892, executed in favour of the plaintiff, Alam 
Singh, by one Chater Singh. The first set of defendants are the 
legal representatives of the mortgagor, who is now dead. The 
other defendants are subsequent transferees of the mortgaged 
property. It appears that on the 28th of June, 1895, a usufructuary 
mortgage of 1 biswa 10 biswansis out of the mortgaged property, 
the extent of which is 4 biswas, was made in favour of the plaintiff, 
Alam Singh, and Narair Singh, his brother. Narain Singh was not 
made a party tothe suit. On the ground that Narain Singh was 
a necessary party to the suit under Order 34, rule 1, of the Code of 
Civil Procedure and had not been made a party, the court of first 
instance dismissed the suit. The decree of that court has been 
affirmed by the lower appellate court.. The plaintiff has prefer- 
red this appeal, and it is contended on his behalf that the claim 
ought not to have been totally dismissed. 

;There can be no doubt that Narain Singh, as subsequent mort- 
gagee of a portion of the mortgaged propérty, had an interest in 
the equity of redemption and was, therefore, a necessary party 
within the meaning of Order 34, rule 1, of the Code of Civil Pro- 
cedure, The effects, however, of the omission of Narain Singh from 
the suit was, in our opinion, not the total dismissal of the suit, but 
only of so much of it as related to the r biswa Io biswansis, of 
which Narain Singh is a subsequent mortgagee. There still re- 
mains the remaining 2 biswas 10 biswansis and as to this, the 
omission of Narain Singh did not affect the claim. The plaintiff, 
if he is entitled to a decree, is entitled to realise the amount of his 


mortgage from the remainder of the morfgaged property. The 
courts below oughf, therefore, to have tried the case as between 
the persons who were parties to the suit in respect of the portion 
of the mortgaged property which was unaffected by the subse- 
quent mortgage in favour of Narain Singh and the plaintiff. 


We accordingly allow the appeal, set aside the decrees of the 
courts below and remand the case to the court of first instance 
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Crvm. with directions to readmit it under its original number in the re- 

1918 gister and to try it on the merits. If the court finds that the 
Arau Bwen Plaintiff is entitled to a decree, the decree should be confined to : 
‘az ‘whe 234 biswas which are not comprised in the mortgage of the 


Go 
Sman. 28th of June, 1895. Costs here and hitherto will abide the event. 


Banorff, J. B, K. M. Appeal decreed, cause remanded. 
CRDONAL, ` KANHAI AND OTHERS 
1912. VETSHKS g 
Juns, $7. l KING-EMPEROR®. 
Karamar Penal Codo (Aoi XIF of 1860),—#eotion 398, clause d and socion 395—Mwurder— 
bela ` Grievous purt—More than ons docused—Common intention to inflict bodily infuries 


Hkely to cause Goath—AN guilty of murder. 

The acoused, four in number, al] armed with /aiis, fulled the deceased, who 
was defenseless and armless, gave him a prolonged beating and inflleted 
several blows completely smashing the skull; held that there was clearly 
an intention on the part of all the accused to infilot such bodily injury as 

` is likely to cause death and the offence was one qf murder under clause 4 of 
section 802, L P. O., and not that of grievous hurt under section 825 of the 
Penal Code and all the four accused were rightly eonvicted of murder 
although the evidence might not have disclosed which of the injuries were 
inflieted by each of the accused, respectively. 
CRIMINAL APPEAL from an order ‘of A. W. R. Cole, Esq. 
Additional Sessions Judge of Aligarh. 7 
Satya Chandra Mukerji (for whom Deary Lal Banerji), for the 


appellant, 
R. Malcomson, Assistant Government Advocate, for the crown. 


The judgment of the Court was delivered by 


Twdbou, J. TUDBALL, J-—The four appellants, Kanhai, Diwan, Karan Singh, 
and Ganga Sahai, have'been convicted of the offence of murder 
and have been sentenced to transportation for life. They appealed. 
They-were originally tried and convicted by the Assistant Sessions 
Judge under section 325 of the Indian Penal Code and sentenced 
to five years’ rigorous imprisonment each. They appealed to this 

* Or, A. No. 870 of 1912 . 
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Court, and the learned Judge before whom their appeals came, set 
aside the convictions and sentences, and ordered them to be retried 
for the offence of murder under section 302 of the Indian Pena] 
Code. They have now been tried and convicted of that offence. 
The facts established by the evidence are briefly as follows. In the 
month of August last when there was a great demand for water 
for the purpose of irrigation and all cultivators were eager to get 
as much water as possible, the deceased was watering his field early 
in the morning before daybreak when the four accused, armed 
with /athts, went up to him and demanded that he should cease 
irrigating his field so that they might irrigate their own. A wrangle 
ensued, The deceased was unarmed and defenceless. Finding that 
he was obstinate and would not give way, the four accused attacked 
him with their /athss. The medical evidence shows that several 
blows were inflicted on the skull which resulted in the compound 
fracture thereof, the bones being broken into many pieces. In 
addition to these injuries on the head, there were six injuries on 
other parts of the body. It is, therefore, quite clear that the accused 
inflicted a very severe beating, and that most of the injuries must 
have been inflicted when the deceased was lying on the ground. 
It is urged in their defence that the evidence does not disclose 
which of the injuries were inflicted by each of the accused res- 
pectively, that their common intention cannot possibly have been 
more than to voluntarily cause grievous hurt to the deceased, and 
that therefore they ought to have been convicted under section 325 
of the Indian Penal Code, Weare unable to agree with this con- 
tention, The circumstances of the case and the fact that the accus- 
ed were all armed with /athss, that the deceased was defenceless 
and unarmed, that the beating must have been a prolonged one, and 
that several blows were inflicted on the skuil completely smashing 
it, leave very little doubt that the intention of the accused was to 
inflict such bodily injury as is likely to cause death, The 4th 
clause of section 300 of the Indian Penal Code applies and the 
accused have been rightly convicted of the offence of murder as 
defined in the Code, The lesser of the two sentences have been 
imposed and-there is no doubt as to the guilt of the accused. We, 
therefore, dismiss the appeal and maintain the convictions and 


sentences, 
Appeal dismissed, 


j 95 R 


CR DONALL 
1912. 
KANHAI 
v. 
Kīxa- 
EyYPEROR. 


Tudball, J. 


CRIMIWAL. 
—_—e 


1913. 


June, 86. 


Kyox, J. 


Knox, J. 
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RAM PRASAD 
VEISBS 
MOTI AND OTHERS*, 
Onde of Oriminal Procedure{dd V of 1898), section $08—Duty of the Magistrate 


schon investigation by person othe: than himself ordered by a Alagistrate—No 
further local Investigation by himself im the absence of the aocusod. 


When a Magistrate has once acted under section 202, and ordered an in- 
vestigation by a person other than himself, he is precluded from following the 
latter’s looal investigation up by an enquiry in the absence of the accused. 
Duties and powers of Magistrates discussed. 


CRIMINAL REVISION from an order of Austin - Kendall, Esqr., 
Sessions Judge of Cawnpore. 


The parties were not represented. 
The following judgment. was delivered by 


Knox, J.—The case before me was called up by this Court 
ir exercise of its powers under section 439 of the Code of Criminal 
Procedure. One Ram Prasad instituted a, complaint against six 
persons on the 7th Match, 1913. The complainant was examined 
and, immediately upon his examination, came an order by the learn- 
ed|Magistrate directing an inquiry by the police. This order appears 
to have been made under section 202 of the Code of Criminal Proce- 
dure. It is, however, a wrong order. The law intends that upon the 
examination of a complainant the Magistrate, who had examined the 
complainant, shall exercise his judgment as to how far the complaint 
appears to he a true complaint or the reverse. If-the Magistrate 
considers that the complaint js entitled to consideration, it is his duty 
then and there to proceed under section 204 of the Code of Criminal 
Procedure. In other words, the Magistrate starts upon the right 
and healthy presumption that a person who has taken the trouble 
tọ come to court and to take the further step of instituting a 
complaint, is acting upon knowledge or information which” he 
ee to be true. To start with the presumption that a com- 
phint is false is not a sound method ‘of procedure. Hence it~is. 
that when a Magistrate is not satisfied as to the truth ofa 
* Or, Rev. No. 480 of 1918, ý 
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complaint, the law requires him to record his reasons for not CruMMAL 


being so satisfied. Large powers are given in section 203 of the 1918. 
Code to a Magistrate to dismiss a complaint without issuing a Bax Danae 
process at all against the accused person. But, as is pointed out” Moy. 
in the case of Batdya Nath Singh v. Muspratt (1), certain condi- — 
tions are laid down and these conditions must be strictly fulfilled Kaki: y, 
in making an order under section 203. A Magistrate whoʻis not 

satisfied as to the truth of a complaint, can either (a) enquire into 

the case himself or (4) direct a previous local investigation to be 

made by a public officer or (c) direct a similar local investigation 

by a police officer or (d) a previous local investigation by such 

other person not being a Magistrate or public officer for the 

purpose of ascertaining’ the truth or falsehood of the complaint 

When the report comes back from the officer so selected, the 
Magistrate may dismiss the complaint but not until he has exa- 

mined the complainant and considered the result of the investiga- 

tion. In such case he is bound again to briefly record his reasons 

of dismissing the complaint. The Code does not appear to 
comtemplate that after a local investigation is made, the Magis- 

trate should enquire into the case himself. The truth or false- 

hood of the complaint has, so to speak, gone through two sieves. 

It has been sifted by the Magistrate If has been sifted by 

the officer selected to make the previous local investigation. 

-If as in the present case, the complainant protests against 

the investigation made by the officer selected, it is better that 

process should issue compelling the attendance of the person 
complained against and that the evidence adduced by the com- 

plainant be heard in his presence. For,- should the complaint, 

after these proceedings, dppear to be vexatious, frivolous or false, 

action can be taken against the complainant and, in most cases, 

should be taken. For the Magistrate to hold an enquiry after a | 

local investigation will most probably lead to the manufacture of e 
evidence and in any case it will cause much inconvenience and 
annoyance to witnesses, who will have to leave their avocations 

and attend the police officer and the court three times over. This 

is a point often overlooked. In the present case, there had been a 

previous local investigation and, after examining the complainant 


and considering the report, the learned Magistrate says that it is 
. (1) [1887] L. L. B., 14 CaL, 141 at 144. 
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quite clear that this is a false case and he, therefore, dismisses it. 
The learned Sessions Judge came to the conclusion that a sub- 
inspector, who does not appear to be a party to the case, desires to 
“Ynstitute proceedings under section 176 and also under section 271 
or 182 ofthe Indian Penal Code. This being so, the learned Ses- 
sions Judge was right in holding that the complainant should. be 
allowed the opportunity, to which he is entitled, to prosecute his 
own case. The only point of his order to which exception can be 
taken is that the accused be not sent for. His order is somewhat 
ambiguous but it is open to this meaning and I have little doubt 
that it will beso interpreted by the Magistrate. The accused 
should be sent for and the complainant allowed to produce his 
witnesses in their presence. I hold that the Magistrate, when he 
has once acted under section 202 and ordered an investigation by 
a person other than himself, is precluded from following his 
local investigation up by an enquiry in the absence of the accused. 
He may dismiss the complaint, ashe did ih the present case. 
The Sessions-Judge may then if he consider it expedient—and it 
was expedient in the present case—direct the District Magistrate 


- by himself or by any other Magistrate subordinate to him, to make 


further enquiry into the complaint which has been dismissed under 
section 203. In such «circumstances, it is “best for all concerned 
that the enquiry should at once take the lines laid down in Chapter 
XVII of the Code. Let the learned Sessions Judge’s orders be 
altered so far and let the record be returned. l 


Further enquiry ordered. 
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SAHEDHA KOERI 
VETSHS 
RAJA RAM*. 


Transfer of Property dot (IV of 1888), sections 59 and 183—Gifi— Witnesses chad not 860 

"the deed being exooutod—Duly attested—Porsonal acknowledgment of exeowtion— 

Attested by witnesses, moaning of—Prisy Ooxnoll deosion as to the moaning of cerlain 
words in a section —Intorprotation of same words in some other scotion. 


A deed of gift, like a mortgage, is not duly attested unless witnesses signed 

' the doed afler soutng Its ‘actual execution, a mere acknowledgment of his 

signature by the donor not being suffieient. The interpretation put upon certain 

words of a seetion by the Privy Council apply equally to the same words in 

other sections, Shamu Patier v. Abdul Kader Ravuthan, [1912] 85 Mad., 607, 
8.0.10 A. L. J. R., 259, followed. 


‘SECOND APPEAL from a decree of Babu Murari Lal,-Subordinate 
Judge-of Cawnpur, confirming å decree of Babu Hanuman Prasad 
Varma, Munsif of Fatehpur. 

. Suit for recovery of possession. 

The court: of first instance decreed the claim in part. 

The lower appellate court confirmed the decree. 

The relevant facts of the case are fully set forth in the judg- 
ment. . 

Sunder Lal, for the appellant. 

Tej Bahadur Sapru, for the respondent. 

The following judgment was delivered by 

LYLE, J.—This is a suit for possessiog: of a house. The plaintiff 
bases his claim on an alleged deed of gift said to have been executed 
on the 19th of March, 1907, by one Musammat Gutti in his favour. 
Both the lower courts found the deed to be duly proved and decreed 
the guit. The-defendant appealed. Only one point is raised and that 
is that the deed of gift relied on’by the plaintiff was invalid in law as 
it was not duly attested within the meaning of that term as recently 
interpreted by the Privy Council. The decision referred to is that in 

3 2 * 8. A. No. 56 of 1918. 
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Shamu Patter v, Abdul Kadir Ravuthas (1) in which it is laid down 
that the attestation of a mortgage-deed within the meaning of 
section 59 of the Transfer of Property Act, must be made by the 


* witnesses signing their names after seeing the actual execution 


of the deed. Mere acknowledgment of his signature by the 
executant is not sufficient. Now, although this ruling had not 
‘been published when the case was before the lower appellate 
court, it remanded the case for the determination of the question 
whether the Musammat signed the document and whether she 
signed in the presence of two attesting witnesses or acknowledged 
to have so executed, #«. signed the bond. - In the finding of the 
lower court, we find the following passage :—“ The first two 
witnesses have attested the deed, while the third, Ganga Ram, 
identified the executant Musammat Gutti before the Sub-Regis- 
trar. . . These two witnesses admit that when the deed was 
brought by Gutti to their shops for attestation, each of them was 
careful ‘enough to have it read and then, on Gutti acknowledging 
that she had’executed the deed and put her mark on it, the 
witnesses attested it.” It will thus be seen that although the two 
lower courts could hardly have anticipated the ruling quoted 
above, a very distinct finding.was arrived at to the effect that 
the so-called attesting. witnesses did not “see Musammat Gutti~ 
actually executing the document but merely heard her acknow- 
ledge having executed it. It is, therefore, clear that the deed of 
gift in question was never attested according to the interpretation 
put on the word by the recent decision of the Privy Council. On 
behalf of the respondents, it is urged in the first place that the 
Privy Council decision dealt with section 59 of the Transfer of 
Property Act and that that section is concerned with mortgages 
and not with deeds of gift. The section which deals with gift is 
section 123 and as regartls the attestation, the words are exactly 
the same as those used in section 59. The Privy Council having 
placed a certain interpretation on the words “attested by wit- 
nesses,” I cannot accept the argument that this interpretation 
only applies to the particular section with which their. Lordships 
were dealing at the time. In the second place, it is urged that 
this plea was not taken in the court of first instance and that it 
should not be considered- now. Reliance is placed on two 
(1) [1912] L L. R., 85 Mad., 607, . 
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unreported decisions of this Court. (F, A. No, 184 of 1911, decided 


on the 24th April, 1913, and F. A. No. 127 of 1911, decided on the ` 


27th of May, 1913.) I find, however, that in both those cases the 


‘plea had not been raised in the memorandum of appeal and that © 


the learned Judges, therefore, declined to entertain it at all. In 


this case, the plea was distinctly raised in the memorandum of > 


appeal, and I do not see how I can possibly refuse to entertain it 
even at this stage, I, therefore, decree the appeal and dismiss the 
suit with costs, 

Appeal decreed. 


JANKI MISER AND ANOTHER 
Uersus i 
RANNO SINGH AND OTHERS®. 


Preomption— Oastom—Endescs Aoi (Lof 1878)—Sales to strongers— Every instance, a 

material ciidence— Faguo statement as io salos to sirangers, not good evidence, 
When the court is trying the issue of the existence or non-existence of á 
custom of pre-emption, every instance of a sale to a stranger is material 
evidence which the court ought to take into consideration’ and weigh when 
coming to a conelusion on the issue A mere vague statement that there 
had been sales to strangers without the prodaction of the sale-deed or their 
certified copies without some fafther details of the sale, was not sufficient 
to prove sales to strangers, Sewak Singh Yv. Girja Pandoy, [1904] 2 A L.J. 

E., 6, not followed. 


SECOND APPEAL from a decree of L. Marshall, Esqr., District 


Judge of Jaunpur, confirming a decręe of Babu Gopal Dass 


Mukerjee, Munsif. - i 
Suit for possession by right of pre-emption. 
The court of first instance decreed the claim. 
The lower appellate court confirmed the decree, 
A. P. Dube and S. M. Suleman, for the appellant, 
Satish Chandra Banerje, for the cae 

#8, A No, 445 of 1918. - 


July, L 


RICHARDS, 
0. J. 


TUDBALL, J. 


OIvIL, 
1918. 


JANKI MIBER e 
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The judgment of the Court was delivered by 

RICHARDS, C. J.—The appeal arises out of a suit for pre-emp- 
tion. Both the courts below decreed the claim. The defendant- 
vendee appeals. He argues first that the extract from the Wäjib- 
#l-ars is ambiguous and not sufficient to prove the existence of 
the custom. He also argues that there was other evidence as to 
the non-existence of the custom which the court below has failed 
to appreciate, and lastly, it is argued that the court was not 
competent to set aside the lease mentioned in the plaint. We 
can see no ambiguity in the clause in the Wayid-ul-ars. We, 
therefore, think that the courts below were right in holding that it 
was good prima facie evidence of the existence of a custom of 
pre-emption in this village, and that it wa8 an incident of that cus 
tom that a relation e#yadd¢ had preference over a co-sharer who was- 
not ekyaddt, The court below has found that the lease was not dona 
fide and was merely part of a scheme to avoid pre-emption. We are 
bound by this finding in second appeal, and therefore we cannot 
differ from the court below on this question. One of the witnesses 
for the defendant-vendee, deposed that there had been several sales 
to strangers. The court of first instance refers to the decision in 
Sewak Singh v. Girja Pandey (1). STANLEY, C. J., at page 9 of 
the report, says “ The’ mere fact that evidence was given that sales 
and mortgages had taken place in the villages as to which no 
pre-emptive claim had been miade does not negative the existence 
of the custom.” With great respect, we think that this remark 
goes too far. In our opinion where the court is trying the issue 
of the existence or non-existence of a custom, every instance of a 
sale to a stranger is material evidence which the court ought to 
take into consideration and weigh when coming toa conclusion 
on the issue. In the present case, having regard to the remarks 
of the court of first instance, which have been more or less accept- 
ed by the lower appellate court, we have gone into and considered 
the evidence that was given by the vendee on ‘the subject of sales 
to strangers, The only-evidence there was was that of a witness 
who was undoubtedly somewhat hostile to the plaintiff in which he 
stated in vague terms that during his recollection these 5—7 sales 
were to strangers. The sale-deed in a single one of these alleged 
cases was not produced, nor were even the names of the majority 

(1) [1904] 2 A. L. J. R., 6. 
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of the vendees mentioned except for the vague statement that the 
sales were to strangers, the court was not informed who the vendees 
were. In our opinion, this was not the proper way to prqye 
‘instances of sales to strangers. The sale-deeds should have been 
produced, or certified copies of them. It should be clearly and 
distinctly proved to the court who the vendees were and any 
other circumstances, connected with the sales. Under these 
circumstances, we see no sufficient reason to set aside the decree 
of the court below. We, nee dismiss the appeal with costs, 


Appeal dismissed. 


PARMANAND SINGH AND OTHERS 
versus 
MAHANT RAMANAND GIR*. 
Agra Tenancy dot (LT of 1901)— Oooupancy holding —Math— Whether a manager ot 
a Math oan aoguiro cooupancy holding. 

There is no express prohibition against the aequisition of an oceupansy 
holding by the manager of a Math, on behalf of a Math, nor could any 
such prohibition be einferred from any suggestion of alleged policy in the 
Tenancy Act; it fs not necessary that the owner of an oosupancy holding 
should do the actual cultivation with his own hands and he is entitled to 
employ others to do the cultivation. 

SECOND APPEAL’ from a decree of Pandit Sri Lal, District 
Judge of Ghazipur, confirming a decree of Maulvi Aijaz Husain, 
Munsif of Rasra. . 

Suit for redemption of mortgage made by a former Mahant 
ofa Math. The plaintiff as the present Mahant, sued to redeem 
the property mortgaged which belpnged to the Math and 
consisted of certain trees and right of occupancy tenancy 
in certain plots of land. It was pleade@ in defence that the 
plaintiff had no’ right to suesas a Matk was not capable of 
acquiring or holding an occupancy tenancy. The court of first 
in8tance decreed the suit for the redemption of the mortgage of 
the occupancy tenancy and dismissed it as to the trees and the 
lower appellate court confirmed the decree. - 

M. L. Agarwala (and Benode Behari), for the ia 

. *8, A. No. 57 of 1918. A 
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An idol could not acquire occupancy rights in a holding. The 
Act contemplated cultivation by the tenant himself. Under 
section 10 of the Agra Tenancy Act, in case of transfer of Sir 
lads, they ‘become Subject of ex-proprietary tenancy. The idea, 
was to provide means of subsistence for the tenant. A Math , 
could not acquire ex-proprietary rights. 

The Agt did pot contemplate the acquisition of such rights by 
the manager of a Math, “A person” meant a living human being 
and the section referred to 4 person who had “held” personally. 

This view. was taken by the Board of Revenue in 

Select Decisions No. 19 of 1912. 

Again the expression used in section 13 was ‘he’—it could 
include ‘she’ but not an inanimate object. ‘A tenant must bea 
person capable of occupying or cultivating the land. 

Govind Prasad, for the respondent, not called upon 

The judgment of the Court was delivered by. 

RICHARDS, G: J—This appeal arises out of a suit for redemp- 
tion of a mortgage. Two grounds of appeal are mentioned in the 
memorandum of appeal, namely, that the plaintiff was not en- 
titled to redeem the property and secondly, that the suit was 
barred by limitation, ‘We are unable to accept the argument 
in fayour. of this last ground of appeal With regard t to the first point, 
it is urged that nobody except a human being is capable of 


- acquiring or holding an “occupancy,” tenancy, and reliance 


is’ placed upon a ryling of the Board of Revenue, No. 19 of 
1912, Babu Hira Das against Pandit Sheo Dat Tiwarj. It has, 
to be admitted ‘that property of all descriptions, generally | 
speaking, can be held by a Marth ; but it is attempted to draw a 
distinction between an occupancy, holding and other clagses of 
property. In the present" case, the courts below have found 
that the praperty, which it is sought to redeem, formed portion of 
the Math property, and that it was held by. the mortgagor as 
Mahant. \t was pleaded in the suit that the, mortgagor had 
beep deposed from his office as Mahant and that he was succeeded 
by Sheo Pujan Gir who was in turn succeeded by the present 
plaintiff. The mortgagor was made party to. the guit but he has 
not appeared to defend the case, It must be admitted that it is 
not necessary that the owner of an, occupancy holding, should do 


e 
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- dnd in many cases must employ others to do the cultivation. [t 1918. 
ds quite clear that there is no express prohibition dgainst the pimuran 
„acquisition of an occupancy holding by the manager ofa Math Sron 
on behalf of the Afath. Wedo not think thatit is possibleto Raxaxamp 


the actual cultivation with his own hands. He is quite entitled, Civi. 





Ea Gr. 
infer such a prohibition from any suggestions of alleged policy in e 2 
the Tenancy Act Biaharda, 0.0 
We, therefore, think that the decision of the court below was 
correct and ought to be dffitmed. We dismiss the appeal with 
costs: ` 
Appeal dismissed. 
AFZALUNNISSA AND ANOTHER vik. 
. besiis 1018, 
NURUL HUDA AND ANOTHER®. July, 7. 


Gods of Ciwl Pi ocedure (Aat P of 1908), Order 31, rule 18 —Cross-docross of different BANTEN, ' 
cirta Application fer exesuliin of decrees noi in the same cowi—Set-off mot 
‘allowed: 
A obtatted a d&sred alfainst Win the court of the en Judge ot 
- ghanjelidiipur sind in exeontion of that desree prayed that thé atbount of 
another déeree obtained By N against Atu aricther suit tn the court of 
the Munsif of East Budaun, should be set off against A's decree. 
Had that the set-off prayed for could not bs allowed inasmuch as the 
two decrees were not in course of execution in the same court, and the case 
did not fall within the purview of Order 21, rule 18, of the Oivil Procedure 


Code, 

EXECUTION SECOND APPEAL frath a decree of F.S. Tabor, 
Esd., District Judge of Shahjabanpur, confirming a decree of Babu 
Gokul Prasad, Subordinate Judge. 

Application for execution of decree, 

° The judgment-debtors objected. 
l The court of first instance allowed the objection. 


The lower appellate court confirmed the decree. 
*E.8. A. No. 400 of 1913. 


764 Hi@H cotrt. ta. b J. B 


Uma Shanker Bajpai (for G. W. Dillon), for the appellants. 

S. A. Haider, for the respondent. 

The following judgment was delivered by 

œ BANERJI, J.—In my judgment, there is no force in this appeal.. 

The appellants, Musammat Afzalunnisa and Musammat Badrud- 
duja, obtained a decree against Musammat Nurul Huda, from the 
court ofthe Subordinate Judge of Shahjahanpur and they applied 
for execution of that decree. Their prayer was that the amount 
bf a decree obtained by Nurul Huda against Afzalunnissa and 
another, being decree in suit No. 61 of 1911, which was pending in 
the court of the Munsif of East Budaun, should be set off against 
the amount of the decree. It was alleged that the decree last- 
mentioned had been assigned to Ali Ahmad Ullah who objdcted 
to the prayer of the decree-holders on the ground that he had 
already obtained an assignment of the decree. The courts below 
have refused the decree-holder’s application on the ground that 
under Order 21, rule 18, of the Code of Civil Procedure, the two 
decrees could not be set off, one against the other. This decision 
is, in my judgment, right inasmuch as the two decrees were not 
in course of execution in the same court, applications not having 
been made to that court for the execution of two cross-decrees in 
separate suits. One decree was in course of execution in the 


. court of the Subordinate Judge of Shahjahanpur and the other in 


the court of the Munsif of East Budaun. The case, therefore, did 
not fall within the purview of rule'18 of Order 21 and there could 
not be a set-off as provided in that rule.- The appeal, therefore, 
fails and is dismissed with costs. 


Appeal dismissed. 


~ 
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` KOKLA 
VETSUS 
PEAREY LAL AND ANOTHER *. 


Endenoo—Aduussibhty tn proceedings —d pploation setthng the dispute—Famuily setile- 
moni nol registorableo—Subsoqueni sult for possession. 


The brother and widow of a deceased Hindu disputed m the mutation 
proceedings the succession to his property and they applied to the Revenue 
Court that each should be recorded owner of half the property. The brother 
sold away his half share of the property. The widow brought a suit to re- 
cover the above share. Hold, that it must be presumed from the application 
in the mutation proceedings, the reeérding of names by the Revenue Court 
in accordance with that application and the subsequent sales on the strength 
of the reeord that the parties entered into a famtly arrangement, and the 
application presented to the Revenue Court was, therefore, not registerable 
and was admissible in evidence - 

APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Sir Harry Griffin. * 
Suit for recovery of possession. 


The material facts will appear from, a report of the case in 11 
A, L. J. R, 157. ° 

Plaintiff appealed. 

Motilal Nehru, for the appellant, 

Sunder Lal and Satish Chandra Banerji, for the respondents. 

The judgment of the Court was delivered by 


RICHARDS, C.J.—The facts out of which this appeal arises, are 
fully set forth in the judgment of the learned Judge of this Court 
which is reported in 11 A. L. J. R., 157. Tp put them very shortly, 
the dispute is about a moiety of the property which at one time 
belonged to Mohan Singh. Mohan Singh died in 1903, leaving a 
brother, Ram Prasad Singh, and a widow, Musammat Kokla, the 
plaintiff in the present suit. They were disputing about the estate 
of Mohan Singh. Ram Prasad Singh alleged that he was joint 
with Mohan Singh whilst Musammat Kokla said that Mohan 
Singh was separate. ‘The dispute ended by the parties agreeing 

+ L, P, å, No. 89 of 1918. i 
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that half the property should be recorded as belonging to Musam- 
mat Kokla whilst the other half should be recorded as belonging to 
Ram Prasad Singh. Later on, Ram Prasad sold the half share 
that stood in his name whilst Musammat Kokla sold the half that 
stood in her name, She ther brought the present suit to recover 
the half that had stood in Ram Prasad’s name and had been sold 
by him. The lower appellate éourt has found that Mohan Singh 
and Ram Prasad Singh Weré separate but it has dlso found that 
it was not established that any fraud or misr€épresentation had been 
prattised ori Musaritnat Kokla and accordingly dismissed her suit. 

The learned Judge of this Court held that under the circum- 
stances the petition filed in mutation proceedings must be regarded 
as a family settlement and it did not require fegistration, and on 
thése grotinds dismi8sed the plaintiffs suit. 


In our opinion, it must be presumed from the whole proceedings 
commencing with thé petition fof mutation, the ordet of the 
revenue authorities recording the nares in acéofdance with the 
petition, and the subséquent sales upon the stférgth: of this record, 
that the parties entered into a` family arrangément. On these 
grounds, we think the decree of the learned Judge ofthis. Court 
ought to stand. We, therefore, dismiss the appeal with costs, 


. Appeal disiniitsed, 


YAD RAM 
UVETSHS 
CHHEDA LAL AND OTHERS*, 
Pre-emption—W ajib-al- ars— Partion of wllage in several wakals—Dasturdebt relating 


to whole willigéd—Suli by cd-sharer of one mahal against endor- “bo-sharer of another 
makal On growed of dodrness in rolationsiep. 


Where a Wafil-wl-ars was # record of an arrangement between the shafers - 


in the entire village although it was divided into different mahals and pro- 
vided that “If £oo-sharer wants to sell his share he shall first sell it to his 
nédr co-sharer, then to sharers in the pati, m&hal or the village ” anda 
suif was brought for pre omption on ground of Htarness in relationship 
by « do-sharér in ohe mahal iu respèct of d Share sold in another midhal and 
purchased by a eharer in a third mahal. 

` Held, that the arrangement accorded in the Wasb-w-ars extended to 
“giving a right of pro-cmption ton sharer in one mahal who is a relation in 
proferenee to a sharer in nother mahal who is no relation. 

FP, a No. M of 1913. 
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_ „FIRST APPEAL from a etd of Shaikh Muhammad Husain, 
First Additional Subordinate Judge of Meerut, - 

Suit for recovery of possession by right ef pre-emption, 

The court of first instance dismissed the claim. 

Plaintiff appealed. 

The facts, material to the case, are set forth in the judgment. 

Sunder Lal, for the appellant. 

Satish Chandra Banerji. and Pearey Lat Banerji, for the respon- 
dents. 1 : 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for pre-emp- 
tion. Fhe village in hich the property is situate is called Mauza 
Sarai Ghasi. At one time this village was divided into a 2% 
biswas share, held by the Skinner family. and a 1734 biswas share 
held by other co-sharérs. In course of time the 2% biswag appear 
to have been formed into one mahal, and the 1734 biswas inte an- 
other mahal, The 17% biswas were afterwards divided into a 
number. of different mahals. “The property which is sought to be 
pre-empted is situafe within the Skinner. mahal. It appears that 
on the 13th of February, 1892, this very, property was sold and- pur- 
chased by one Bhola Mal. Fhe present vendor Ram Sakai, brolight 
a suit for pre-emption which was successful. te was a sharer in 
another. mahal and he baséd his suit upon a record set forth'in the 
Dasturdeht, of 1886. His claim was decreed, the court being of 
opinion that the record in the Dasturdehi was one of an arrangement 
between the sharers in the entire village. There is this distinction 
between the present case and the one just mentioned, that in that 
case the claim was against a stranger whilst, in the present case, 
the claim is by a sharer in a different mahal, who is a near rela- 
tion of the vendor against a person whois a sharer in another 
mahal but no relation. The court below has decided against the 
plaintiffs and dismissed the suit. It has refefred to the case of 
Ganga Singh v. Chhédi kal (+). In that case this Court considered 
at some length what was the proper way to approach the considera- 
tion of a case of pre-emption where the issue was the existence or 
non-existence of a custom of preemption, and it pointed out that 
the weight. which should be attached to extracts from the Wayrd- 

(1) [1911], 8 A, L, J. B, 996. 
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ul-arses in different cases varied very much. The circumstances 
of the present case are very different. The extract from the 
Dasturdeki of 1886, has been translated as follows. 


: “If aco-sharer wants to sell his share, he shall first sell‘it to 
his near co-sharers, then to sharers in the patti, mahal, or the 
village ; and it they refuse to take, then to any one he may like.” 


A more literál translation would be 


“A co-sharer must sell first to near co-sharers, then in the patti, 


then in the mahal, then in the village.” 


This Dasturdehi notwithstanding that the village had been divid- 
ed into a large number of mahals, was the Dasturdehi for the entire 
village Having regard tothe division which had taken place, 


„Karibi cannot refer to anything except relationship, that is to say, a 


sharer whois related. Furthermore, the fact that the defendant’s 
vendor himself set up the right of pre-emption contained in this 
very document, is, we think, a very strong point both against himself 
and his vendee. The title of the defendant’s vendor was this very 
decree in a suit for pre-emption. Weare not in any way deciding 


` that a custom of pre-emption exists. There are many reasons for 


thinking that the growth of such a custom in this village, owned 
as it was in part by members of the Skinner family, was very 
improbable. But if the Dasturdehs records an arrangement between 
the sharers in the village, it is an arrangement which is still in force. 
We think there was such an arrangement. There only remains 
the question whether or not, assuming that an arrangement between 
the owners of the village as to pre-emption exist it extends to 
giving a right of a sharer in one mahal, who is a relation, a prefer- 
ence over a sharer in another mahal whois no relation. We think 
that the clause, asa whole, can have no other meaning. We, therefore, 
think the decree of the cburt below was erroneous angi ought to be 
set aside. Before, showever, finally deciding this apptal, it will be 
necessary to refer an issue to the court below, namely :— 


What was the true sale consideration? w a 


“We accordingly refer the above issue to the court below. The 
court below will receive such evidence relevant to this issue as the 
parties may adduce. On return of the finding, the udpalnen days 


will be allowed for filing objections. 
: * Issue relisted. 
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j SRI KISHUN DAS AND ANOTHER 
VEFSHS 


YAKUB KHAN AND OTHERS*, 
Landlord and tonami — Possession withoxi a Kabaliat—Property hypotkocatod for payment 
of remt—Suit to onforos hypothooation, mantanabiley of. 


The defendants were in possession of a certain property whieh the plain- 
tiffs had leased to them. They had executed a Kabulsat therefor but no 
patta was written in thelr favour by the plaintiff. To secure the rent that 
may become due for the use and occupation of the land, the defendants 
hypothecated their prdperty. Held that a sult to enforce the hypothevation 
was maintainable although no pata was granted to the exeeutante of the 
Kabuliat, Shoo Oharan Singh v. Maharaja Prabhu Narain Singh, [1909] 81 AIL, 
376, referred to, 

SECOND APPEAL from a decree of Chaudhri Sayid Abdul 
Hasan, Additional Subordinate Judge of Moradabad, reversing a 
decree of Babu Sidheshwar Mitter, Munsif of Amroha. 


Suit for recovery of mortgage money. 


The court of first instance decreed the claim. The lower appellate 
court reversed the decree. 


Plaintiffs appealed. 

Tej Bahadur Saprs, for the appellants. 
Motilal Nekru, for thé respondents, 

The judgment of the Court was delivered by 


BANERJI, J.—The decision of the court below in this case cannot 
be supported. Ismail Khan and Zarina Khatun were admittedly 
in possession of the property leased to them by the plaintiffs. To 
secure the rent which they agreed to pay for such use and occupa- 
tion, they hypothecated their property. The present suit was one 
to enforce the hypothecation. The suit was clearly maintainable 
and the court below was wrong in holding that because no patta 
was granted to the executants of the Aalw/taf, the rent agreed to 
be paid was not payable and the security for its payment could 
not be enforced, This case is similar in some respects to that of 

*5. A. No. 82 of 1913, 
ý 97 R 


CNIL 
4918, 
July, 15, 


RICHARDS, 
0. J. 


TUDBALL, J. 


Banerji, J. 
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OrviL Sheo Charan Singh v. Maharaja Prabhu Narain Singh (1) We 


1918. allow the appeal, set aside the decree of the court below and re- 
gai Kianux Mand the case to that court under Order 41, rule 23, of the Code of 
Dis Civil Procedure with directions to re-admit it under its original 


Yaron number in the register and to dispose of the other questions which 
HARK. 


eg arise in the case. The appellant must pay the costs of this appeal. 
Banor, J. ” Other costs will follow the event. 


z . l Appeal decreed, canse remanded. `. 
(1) [1969] I. ls R., 81 ALL, 278. 


pls ABDUL HAMID 
1915. ju a Versus 
var tt. . _ ABDUL MAJID”. í 
et a Bodenoce dot (Iof 1373), ssotion 93, proviso l3) —Qomoroalss reduced to writing— 
* BANERII, J. Alleged oral agicement, puri aud parcel of the compromiso—Written contract, 
dochmont of considerable imporiaños—Oral emdence of the agrecment not 


ad prsrible. 


A partition suit between two brothers was compsomised and deeree 
drawn up accordingly. The property was thereby divided between them in 
certain proportions. The plaintiff alleged that part of the terms of the 
compromise was that he should recetve a oertain sum of money from his 
brother in order to equalise the lots. The compromise was, however, for 
eertain reasons, silent as to this. He sued the defendant for thot.sum 
of money. Held that the plaintiff sould not give oral evidence of the 
agreement as the document providing for the division of the properly 
between the brothers was one of sonsiderable importance and the alleged 
oral agreement to pay the money was nota separate agreement, but part 
and pareel of the very sontract that was reduced to writing and the ease 
did not fall undor prosiso (2) t> section 98 of the Rvidenoe Aot. 


- SECOND APPEAL from a decree of Chaudhri Saiyid. Abdul 
Hasan, Additional Subordinate Judge of Moradabad, reversing a 
decree of Maulvi Tufail Ahmad, Munsif of Amroha. i 


+ 
Suit for recovery of money. 


The court of first instance decreed the claim. The lower appellate 
court reversed the decree. 
* 8, A, No, 241 of 1919, 
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The facts material to the case are set forth in the judgment. - 
Plaintiff appealed. 
Tej Bahadur Saprs, for the appellant 
« Muhammad Ishaq Khan, for the respondent. 4 
` The judgment.of the Court was delivered by 


RICHARDS; C. J.—This appeal arises out of a suit to recover 
money under the following circumstances. The parties are 
brothers. The plaintiff alleges that ima suit for partition between 
himself and the defendant, a compromise was arrived at by 
which immovable property, consisting of a house, was divided in 
certain proportions and as specified in a map. A decree was 
made in accordance with this compromise. ` He alleges that part 
of the terms was that Ite (the plaintiff) should receive a sum of 
Rs. 600 odd, from the defendant in order to equalise the lots. 
The agreement of cornpromise was silent as to this. It is said that 
the reason why this part of the agreement was not reduced to 
writing or made portion of the decree was because the money 
was at that time in the hands of athird party and it was considered 
that the money would be paid down. The court of first instance 
found that the story of the plaintiff was substantially correct, 
that he did get a smaller lot than his.brother and there was this 
agreement of payment to equalise the lots. The court accord- 
ingly gave the plaintiff a decree for the amount claimed. 


On appeal, the learned Subordinate Judge overruled the geigi 
of the court below and dismissed the plaintiffs suit, holding that 
the plaintiff could not give oral evidence of the agreement to pay 
money to equalise the lots, having regard to the provisions of sec- 
tion 92 of the Evidence Act. The plaintiff comes here in second 
appeal contending that the decision of the lower appellate court 
was not correct in law. Reliance is placetl upon proviso 2 to section 
92 of the Evidence Act. Section 92 is as,follows: “When the 
terms of any such cpntract, grant or other disposition of property, or 
any matter required by law to be reduced to the form of a docu- 
mept, have been preved' according to the last section, no évidence 
of any oral agreement or statement shall be admitted, as between 
the parties to any such instrument or their representatives in 
interest, for the purpose of contradieting, varying, adding tọ, or 
subtracting from, its térms.” 


via Hie cotter. fa. L. J. R. 


Proviso (2) is as follows :—“The existence of any, separate oral 
agreement as to any matter on which a document is silent, and 
which is not inconsistent.with its terms, may be proved. In 
eonsidering whether or not this proviso applies, the court shall 
have regard to the degree of formality of the document.” 


In the present case, the document which the parties reduced to 
writing was a very formal deed providing for the division up bet- 
ween the brothers of their property, and also as to how the costs 
of the suit should be borne. It was certainly a document of con- 
siderable “formality.” Furthermore, we do not think it can be 
said that there was any separate oral agreement. The alleged 
agreement as to payment of money for equalisation of shares 
must have been part and parcel of the vefy contract, the terms 
of which the parties reduced to writing. Under these circum- 
‘stances, we think that the decree of the court below was correct 
and must be affirmed. We accordingly dismiss the appeal with 
costs, 


Appeal dismissed. 
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JWALA PRASAD & Co. 
À` versts 
GREAT INDIAN PENINSULA RAILWAY AND ANOTIIER™. 


Rallwayst Act (LX of 1890), section 80—Opon delivery, right to ~Oonngnment noi tanper- 
` eð with—Refusal by the Railway Co. to open the goods and exanunc them before giving 


dotwvery at destination—Railway Co. noi bound to give ihai class of douvery—Aet 
nol wrong/ul—Not able for damages 


The plaintiff was sent a consignment of wine from Bombay to Allahabad, 
well packed in boxes that had small metal elips onthe edges andalso had 
the usual piecos of wire round them whieh were so sealed asto make tt 
impossible to open the bares without breaking the wires and seals. The 
plaintiff, when he went to take delivery of the goods, found on remeasure- 
ment that the actual weight was less than that entered in the receipt and 
also found the clips of two of the boxes loose. The plaintiff thereupon 
demanded that before he took delivery of the consignment, the Railway Co. 
should open the boxes and examine the contents. The Raflway Oo. refused to 
do so and he In return refused to take delivery. He flad a sult for damages. 
The boxes were opened in court: and it was found that there wns no actual 
shortage and the weight entered in the Ry. Receipt was an error ; the boxes 

. were intact and there were no signs of their having been iets sais! with. 
* Civ. Rev. No. 67 of 1918, 
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Hold, that the railway was not bound to open the consignment and examine 
it before delivery and it was not a wrongful act on the part of the Railway 
Co. to refuse to give delivery in the way required by the plaintiff and they 


were not Hable to him for any damages. Koka Maly. Great Indian Peninsula, 


Railway, 8. A. 1872 of 1911 desided on lat July, 1912, Bee 11 A. L. J. B., 775, 

referred to. 

CIVIL REVISION from an order of Babu Srish Chandra Basu, 
Judge of the Court of Small Causes of Allahabad. 

Benode Behari, for the applicant. 

Ladli Prasad Zutsht, for the opposite parties. 

The following judgment was delivered by 


TUDBALL, J.—This is an application in revision and has arisen Twdball, J. 


out of a suit brought by the plaintiff-applicant in the Court of Small 
Causes against the Manager of the G. I. P. Railway and the Agent 
of the E. I, Railway in the following circumstances, The plaintiff 
is a wine-dealer of Allahabad. In pursuance of an order sent by 
him, a firm in Bombay handed over to the G. I. P. Railway a con- 
signment of wine well packed in boxes. On the edges of the 
boxes were small metal clips. and round the boxes were placed 
the usual pieces of wire so sealed that the box could not be opened 
without either breaking the wire or the seal. In due course the 
consignment arrived at Allahabad and the plaintiff went to the 
Railway station to take delivery. On arriving there he found that 
there was a difference between the weight of the consignment as 
entered in the railway receipt and the actual weight found on re- 
weighment at Allahabad. There was a difference of twenty-seven 
seers. Externally, as is clear from the note made by the court 
below in whose presence the boxes were finally examined and 
opened, the seals and the wires were intact and the only thing 
noticeable in the case of two boxes was that some of the little clips 
were loose, The plaintiff demanded that before he took delivery 

of the consignment the officer in charge of the goods station should 
open the boxes and examine the consignments and should 
give him, what has* throughout this case been designated as, an 
“ open delivery.” He also apparently asked that the goods clerk 
shoulf make a note in ‘his books about the shortage of weight. 


The goods’ clerk refused’ to give him the open delivery. The 


plaintiff fefased to take delivery unless his demand was granted. 
An examination of his plaint shows that the whole dispute raged 
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round the so-called open delivery. The plaintiff considered that 
he had a legal right to force the railway company to open the 
boxes and examine the contents in his presence at the goods-shed. 
“The company or rather the goods-clerk admittedly refused to do 
anything of the sort. The goods had been purchased in the 
beginning of December with a view to their sale during the Christ- 
mas season. The plaintiff asked the Traffic Superintendent by 
letter to order the clerk to grant his demand and give him an “ open 
delivery.” He also pointed out that he wanted the goods quickly 
as they were required for the Christmas sale. He received no 
reply. Christmas passed and the goods were lying at the goods- 
shed, He then instituted the present suit in which he claimed the 
value of the wine together with Rs. 51 damages for the wrongful 
act of the railway in refusing to give him an “open delivery.” 
The consignment of wine was taken into court and examined there. 
It then came to light that the weight entered in the railway 
receipt was an error and there was no actual shortage. The 
boxes were intact and showed no signs of having been tampered 
with. The court below dismissed the plaintiff's suit for damages, 
ordered the consignment to be made over to him and ordered him 
to pay the railway freight due thereon. As to costs, it directed each 
party to bear its owns The applicant’s plea in this Court is that 
he was entitled to some damages for the wrongful action of the 
railway. The question is whether or not the railway company has 
committed any wrong by reason of which damage has accrued to 
the plaintif. The wrong alleged is the refusal to grant the “open 
delivery.” The learned vakil for the plaintiff is unable to show me 
any rule of the law or any rule of the railway under which in cir- 
cumstances like the present, a consignee can demand that the rail- 
way company shall open a consignment and allow him to examine it 
before giving up the railway receipt. He admits that the con- 
signment had been rt-weighed on arrival. It cannot be contended 
for a single instant that the consignment showed any external 
marks of damage. It seems to me that the plaintiffs action, 
though entirely dona fide, was mistaken. What he ought to have 
done was to enter on the back of the receipt the fact that the 
actual weight was less than that entered in this receipt and also 
the fact that the goods-clerk had refused to open and examine the 
consignment. He should then have ‘signed the receipt, tendered 
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the freight and taken delivery. It would then have been open to 
him to examine the consignment either at the goods-shed in the 
presence of the goods-clerk or elsewhere and he then would have 
had a good case against the company for recovery of damages® 
for the loss sustained, if any. The consignment was carried at 
railway risk. Instead of doing this, the plaintiff himself refused to 
take delivery. He, no doubt, was under the impression by reason 
of certain entries made by certain wine-merchants in their cata- 
logues that he was legally entitled to have the consignment 
opened before he took delivéry. In this, as far as I can see, he was 
mistaken. There was an analogous case decided in this Court on 
the tst of July, 1912 (1), where the plaintiff refused to take delivery of 
his consignment because the railway company refused at the time 
of, delivery to enter in their register the shortage of weight. The 
plaintiff in that case wag under a mistaken idea that the railway 
company was bound to enter in its register a something which the 
plaintiff desired should be so entered. Even in the present case 
the plaintiff also asked for a similar entry to be made; but this 
was not the real reason for his refusal to take delivery. He refused 
to take delivery simply on the ground that he was entitled in law 


(1) Kokama}v. Great Indian Peninsula Railway. 


CHAMIER and RAFIQ, JJ.—On the 19th of September 1909 and 
the 4th of October, 1909, two consignments of chillies were handed 
to the North-Western Railway to be carried to Agra Fort. The 
consignments reached Agra Fort on October 19th or 20th, 1909. 
The plaintiffs case is that when his agent went to take delivery, he 
found the bags loose. He requested the station-staff to re-weigh 
and allow him to make a note of the shortage, if any. The station- 
staff refused to allow this to be done. A long correspondence 
followed and ultimately the railway authorities sold the chillies 
on March 8th, 1910, at Delhi After deducting their charges, they 
offered the balance to the plaintiff who declined to accept it. The 


present suit was instituted on November 23rd, 1910. The defence : 


was that the bags were in good condition and that the railway 
authorities had no objection to the plaintiff noting in their books 
any shortage i in weight provided that he at the same time made a 
note as to the condition of the bags, vis; that they were intact. 
The court of first instance found that -the bags were in fact loose. 
Jt has not found that the bags were'torn.- It found that the 
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to an “open delivery ” as described above. In my opinion, there is 
nothing to show that he was legally entitled to this class of delivery. 


-The Railway Company, where a shortage of weight is discovered, 
* usually agrees to the opening and examination of the consignment 


for the purpose of its own protection and this no doubt has ‘led 
to the idea that the consignee can demand that this shall be done 
if he so desires, There being apparently a shortage of weight in 
the present case, a little tact on the part of the authorities at Allaha- 
bad would have prevented the present trouble. After all, though 





— 
plaintiff was entitled to have the chillies re-weighed and that the 
railway authorities had wrongfully refused to re-weigh them ; 
but it dismissed the suit on the ground, that the defendant, the 
Great Indian Peninsula Railway Company was not liable to be sued 
for non-delivery of the goods and that the suit was barred by limi- 
tation. It held also that the suit was in reality a suit on account 


‘of non-delivery of the chillies. His decision was affirmed by the 


Subordinate Judge and this is a second appeal by the plaintiff. 
There can be no doubt that according to the decision in Chunng lal v, 
The Nisam’s Guaranterd State Railway Company Limtted) no suit 
for damages for non-delivery of the goods was maintainable against 
the Great Indian Peninsula Railway Company. A suit of the 


description could only have been brought against the North-Western 


Railway Company with whom the contract was made, The plaintiff 
contends that his suit is for damages for an independent tort 


commited by the G. I. P. Railway Company, and that his cause of 


action accrued in March, 1910, when the G. I. P. Railway Company 
sold the chillies. According to the findings of the courts below the 
plaintiff declined to take delivery of the chillies, unless they were 
re-weighed and he was allowed to make a note in the Company’s 
books that the bags wese torn and loose. Inthe first place, the 
bags were not torn though they were loose. Next the plaintiff 
was not entitled to make any entries in the Company’s books. 
He could have made representations in any other manner that 
he chose to the railway authorities, but he did not do so. It is 
quite clear that the real reason why the plaintiff declined tô take 
delivery of the chillies was not that the railway staff refused to re- 
weigh them, but that they refused to re-weigh them and allow, the 
plaintiff to make remarks in their books which, according to them 
(1) [1907] I. L. B, 39 AlL, 928. * ' 


b 
R 
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the plaintiff might not have a legal right to demand it, it was not 
an unreasonable demand. He was clearly acting in good faith 
and it was equally for the benefit of the railway company and 
himself that he made the demand. But the company was entitled 
to stand upon its legal rights and this demand was one that was 
not enforcible in law. The result is that I cannot give the applicant 
any decree for damages. The application for revision is, therefore, 
rejected. In the circumstances of the case I make no order as 


to costs. 
Application rejected. 





were incorrect. It seems to us that the plaintiff was in the wrong 
from the very beginning. He made an unreasonable demand to 
the company and it was this demand which ultimately led to the 
non-delivery of the goods. The G. I. P. Railway Company as agents 
of the N.-W. Railway Company, were entitled to refuse to deliver 
the goods on the condition insisted upon by the plaintiff. The 
plaintiff should have taken delivery of the goods and have paid 
the freight. As he failed to pay the freight and take delivery of the 
chillies, the Railway Company ‘were entitled after due notice to 
the plaintiff to sell the goods. In this view of the case, no question 
of the applicability of articles 30 and 31 of the first schedule of 
the Limitation Act arses, In our opinion, the only suit that could 
have been brought was one against the North-Western Railway 
Company for the non-delivery of the goods. On the findings of 
the courts below even such a suit would have failed. This appeal 


fails and is dismissed with costs. f i 
Appeal dismissed. 
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SESPURI- 
versus 


DWARKA PRASAD”, 


Hindu Law—8uocession— Asocio of the Nihang ordear—No custom of marriage among 
the members of the order— Marriage Megal —Issuo of marriage illegitimate and no her. 

The marriage of an ascetic of the Nikang order, among whom It was proved 

that no custom prevafled under which a valid marriage could be contracted, 
marrieda woman who was also an ascetic and left an Issue by that union. 

Heid that the murriage was not legal and the issue was not legitimate and 
could not have any elaim to the property of that ùseetio of the Mbang order. 
APPEAL under section 10 of the Letters Patent from a judgment 

of Mr. Justice Piggott (reported in 10 A. L. J. R, 181) confirming 
‘a decree of Saiyid Muhammad Ali, District Judge of Banda, who 

reversed a decree of Babu Achal Behari, Subordinate Judge. 


Suit for recovery of possession artd mesne profits. 


The court of first instance decreed the claim.. The lower 
appellate court reversed the decree. The Hon’ble Mr. Justice 
Piggott dismissed the appeal. 

Plaintiff appealed. 

Satish Chandra Banerji and Tej Bahadur Sapru, for the appel- 
lant. : 

Sunder Lal, for the respondent. 

The judgment of the Court was delivered by 

BANERJI, J.:—This appeal arises >ut of a suit brought by the 
plaintiff to recover possession of certain property which originally 
belonged to one Sidha. ‘Some fifty-six years ago Sidha left his 
village and became an ascetic and settled at Bilaspur in the Cen- 
tral Provinces, He ‘died in the year 1904 and, upon his death, the 
plaintiff claimed the property owned by Sidha in the Banda dis- 
trict, on the allegation that he, the’plaintiff, was the legitimate gon 
of Sidha. It has been found that the deceased Sidha became an 
ascetic of the Mkang order among whom marriage is forbidden, 
that he formed an union with a woman who was also an ascetic 
and that the plaintiff was the issue of that union. The learned 

*L, P. A. No. 91 of 1912. 
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Judge of the lower appellate court found that it had been proved 
that no custom prevailed among the members ofany branch of 
the order to which Sidha belonged, under which a valid marriage 
could be contracted. The effect of that finding is that the unios 
between Sidha and the plaintiffs mother was not a legal union and 
consequently the issue of that union could not be legitimate. We 
are bound to accept this finding in second appeal and, in view of 
this finding the plaintiff has no claim to the property in dispute. 
The Appa es must fail and is dismissed with costs, 7 

Appeal dismissed. 


t 


.HABEEB AND OTHERS 

; VETSHS 

$ . NOSH ALI AND OTHERS*. 

Ismiiahon Aci (LX of 1908), soohon 6 —Alomorandum of appeal gnod by the poador— 
Vakalatnamah noi signed by the appollant— Whether omission falal—Appoal 
not cod and inadmisntio—Appeal to be admitted under sootion 5 of the Limitation 
Act. : oe 

A memorandum of appeal, signed by a pleader, was filed in court in the 
presence of one of the appellants, It was not, however, signed by any of the 
appellants. After the expiry of the period of limitation for appeal, it was dis- 
covered that the pleader’s Vakalatnamak was, by an oversight, not signed 
by the appellants. 

Held:—that a mere bona fde omission by the appellants to sign the 
Vakalainamah did not make the memorandum of appeal, signed by the 
pleader, void and inadmissible, and the appeal was not barred by limitation. 

Held further :—that under the eireumstances of the case the court ought, 
under section 5 of the Limitation Act, to haxe admitted the appeal after the 
period of limitation by allowing the defects to be made good, Thyagarajan 
Aiyar v. Sankaran Aiyar, [1896] 6 M. L. J., Parts X and XI, p. 219 and 
Maharaja of Rewahev. Swami Saran, [1903] L L. R., 25 AlL, 685, referred to. 
SECOND APPEAL from a decree of B. J. Dalal, Esq., District 

Judge of Azamgarh, confirming a decree of Babu Lachmi Narain 


Tandon, First Additional Munsif of Azamgarh. ` ~ 
Suit for injunction, &c. 


* 6. A. No.-1886 of 1912. 
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The facts of the càse were as follows :—Defendants filed an 
appeal in the court of the District Judge and the memorandum 
of appeal was signed and presented by their pleader. At the time 
of the presentation of the appeal one of the appellants, who 
held a power of attorney on behalf of the others, was himself pre- 
sent. It was subsequently discovered that the Vakalatnama 
appointing the pleader had not, through an oversight, been’ signed 
by the appellants. At the time when this defect was rectified, the 
period of limitation for filing the appeal had expired. The District 
Judge dismissed- the appeal, holding it time-barred and refusing 
to extend the time under section 5 of the Limitation Act. 

The defendants-appellants appealed. 


Mohammad Ishag, for the appellants:*-There is no question 
that the pleader was, as a matter of fact, authorised by the clients 
to file the appeal and that he acted dona fide in filing it The for- 
mal defect in the appointment of the pleader was the result of 
mere oversight. The presentation of the appeal was, therefore, a 
presentation on behalf of the clients; and having been made in 
the presence of one of them, who had authority to represent the 
others, it must be deemed to have been the act of the clients 
themselves. I rely on the analogous cases of 


fWilaiti Begam v. Fastl Husain Khan, [1910] 9 À. L. J. R., 148, 
Nathu Mal v. Abdwt Wahid Khan, [1919] 9 A. L. J. R., B62. 


Secondly, the mere fact that a plaint or memorandum of 
appeal is, at the time when it is filed, not signed or signed by an 
unauthorised person, does not make it void and inadmissible. 
The defect can be cured subsequently and the “plaint will be 
deemed as if it was-duly signed at the outset. Although at the 
time when he signed the memorandum of appeal the pleader was 
not duly authorised to do so, he was subsequently so authorised ; 
under such circumstances the memorandum of appeal will be deem- 
ed to have been duly signed from the beginning. I rely on the 
cases of . 


HMahoraja of Rewah v. Suami Saran, [1908] I. L. R., 25 All., 685. 


Basdeo v. Johs Smidi, [1899] L L. R., %22 AN., 55. - e 
Thyagarajan diyar v. Sankaran diyar, [1896] 6 M. L: J., 218. (Parts 
X and XI.) i 


Thirdly, in the view which the District Judge took of the case, 
he should have extended the time under section 5 of the Limita- 


a7 
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tion Act. This is a case of a mere oversight and not of bad faith CIVIL 


or gross negligence. The District Judge has not exercised a wise 1913. 


and proper discretion in the matter. HASE 


S. M. Sulaiman, for the respondents — The memorandum ofe Nost Au. 
appeal is required by law to be duly signed and duly presented. 
It was not duly signed and this obstacle remains in the way of ° 
the appellants even if it be held that it was properly. presented. ` 


The fact that the Valalatnama was subsequently signed by 
the appellants cannot have the retrospective effect claimed by 
them. The authorities cited bythem do not meet their case. In 
the case in I. L. R, 25 AIL, the person signing the plaint became 
` duly authorized before the expiry of the period of limitation. In 
the case in 6 M. L. J; time had been granted by the court for 
amendment, f 


Then, as to the question whether the District Judge ought to 
have extended the time under section 5, he has given this matter 
his full consideration and has exercised his judicial discretion in 
refusing to extend the time. “it cannot be said that the exercise: 
of discretion by the Judge has been capricious or improper. Under 
such circumstances, this Court ought not to interfere with the 
Judge’s discretion. 

Fatima Begam Y. Hans, [1887] L L. R., 9 All, 244. 
Hamid Ali v. Gayam, [1904] L L.R., 26 AIL, 887. 
Bhimrao Bamrao Deam v. Ayyappa Yollappa, [1906] L L. B., 81 Bom., 88; 

If, however, the court be inclined to enter into the ‘question as 
to whether there are sufficient grounds or not for extending the 
time in this case, then it is submitted that there are none. 
The omission was due to negligence and the appellants cannot 
claim any indulgence. I rely on the cas¢ of f a 
l Shomeshur Dai Singh v. Mahadeo Parshad, [1901] 4 O. 0., 308. 

When the time for an appeal has passed, a most valuable right .* 
is secured to the successful litigant, and the courts will not disturb 
thig right by extending the time unless fully satisfied of the justice 
of the grounds upan which the indulgence is sought. 

Kareondas Dharamscsy v. Guagabal, [1905] 7 Bom. L. R., 965. 

Muhammad Ishaq replied. 


1018. 
` Hamers 
Nost Au. 
Lyle, J. 
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The following judgment was delivered by 
LYLE, J.—In this case, the lower appellate court dismissed. 
the appeal under the following circumstances. The appeal to, 


that court was filed by a pleader who hada Vakalatnama but by 
e 


some oversight he omitted to get that Vakalatnama signed by 
the appellants. One ofthe appellants was, however, present at 
the time the appeal was presented; but the memorandum of 
appeal was signed not by him but by the pleader. After the 
period of limitation had expired, the absence of the’ appellant’s 
signature on the Vakalatwama was discovered and the defect was 
made good. The lower appellate ‘court held that’ the appeal’ was 
barred by limitation and, declining -to exercise its discretionary 


powers‘under section’5 of tht Limitation Act, it dismissed the ` 


appeal. The defendants come here in second appeal. - They rely 
on the rulings of Thyagarajan Aiyar v, Sankaran Atyar (1) and 
Maharaja of Rewa v. Swami Saran ($) Ido not think that 
either of the rulings can be distinguished from the present case 
and I expressly refer to.a passage on page 637 of the last-men- 
tioned ruling. “The mere fact that a plaint contained a defect 
in the matter of signature or verification does not make it a void 
and. inadmissible plaint” In this case, the memorandum of 
appeal was duly signed by the pleader, the-only defect being that 
be had at the time omitted, owing to an oversight, to get his 
client’s signature upon the Vakalatrama. This did not make 
the memorandum of ‘appeal a void and inadmissible one 
and, in my opinion, the appeal to the lower appellate court 
was not barred by limitation, Assuming, however, that it was, . 
I do not think’ the lower appellate court exercised a proper 
discretion in refusing to apply section 5 of the Limitation 
Act. There appears to be no doubt as to the dona fides 
either of the appellants or pf their pleader. The omission to gét 
the Vakalatnamta signed was a purely accidental one. The lower 
court was of opinion that it would be a bad precedent to consider 
a blank Vakalatnaima operative. The lower appellate court was 
never asked todo this. What it wasasked to do was to admit 
the appeal after the expiry of the petiod of limitation because by 


a mere oversight the memorandum of appeal was accompanied by 
(1) [1806] M. L. J., Vol VI, Parts X and XI, p. 218.. 
(3) [1908] I. Le R, 35 AlL, 635. 


kal 
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a Vakalatnama which was in fact inoperative. The lower appellate Orvo, 
court also thought that much harm would be done (if it over- 1918. 
looked in one case the negligence of a pleader. This omission Hibik? 
appears to me to be one which might easily occur in the course of ® 


Nosu AL 
the most carefully conducted business. It seems to me to be very -— 
hard on the client to throw out his case merely because his tala, 
pleader or his pledder’s clerk forgot to gét his. signature on the 
Vakalatnama before filing. the appeal. I, therefore, decree the 
appeal, set aside the decree of the lower appellate court and 
remand the case for decision on the merits, costs being in the 
discretion of the court below. À; 

B.K.M - Appeal allowed, cause remanded. 
i e4 
BABU RAM Omm. 
versus 1918. 
SAIDUN-NISA AND OTHBRS®. S 
Guardian and Wards Aci (PITI of 1890) section $9 —Sals by certificated guardian of a pela 
minor, vald and onforocable on behalf of a minor—Powers of cortyheated guardian rvs ies 


regulated and daftned noi by general rule of law relating to minors but by the 
“Guardian aad Wards Ad. 
A certificated guardian’s ‘powers were regulated and defined by the 
- Guardian and Wards Act and the rule of law, that there being no mutuality 
fn a contract to whieh a minor was a party, it sould not be enforced 
by him, did not apply to a contract for sale of {mmoveable property 
entered into by a certificated guardian of a minor with the sanction of the 
court; and such a contract was valid and a sulf for damages for breach of 
the sontract could be brought on behalf of the minoy. The rule of law laid 
down in Mir Sarwarjan v. Fukhrudden Mohammad Ohoudhry, [19 2] L L. R., S 
89 Cal., 282, by the Privy Counoil-did not apply to guardians appointed by 
statutes sueh as ‘the Guardian and Wards Act and the various Court of 
Wards Acta. 
SECOND APPEAL from a decree of D. L. Johnston, Esq., District 
Judge of Meerut, modifying a decree of Shaikh Mohammad 
Husain, First Additional Subordinate Judge. l 


Suit for recovery of money. 
*5.A. No. 42 of 1918, 


T 


Byres, J. 
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The court of first instance decreed the claim in part. 

The lower appellate court modified the decree. 

Defendant appealed. 

Tej Bahadur Sapru and Satish Chandra Banerjee, for” the 
appellant. e 

S. M. Sulaiman andl Ghulam Mujtaba, for the seaponidents, 

The judgment of the Court was delivered by 

RYVES, J—Musammat Saidun-nissa, plaintiff No. 1, is the 


mother of the plaintiffs Nos, 2-6. Of these, Zia-ul-islam was a major 


and the rest were minors. Some property belonging to them was 
under attachment and had been advertized for sale in execution of 
a decree obtained against Sultan-ul Haq, * the deceased husband of 
Musammat Saidun-nissa and the father of the remaining plaintiffs. 
The mother was anxious to sell the property by private contract 
and applied to the District Judge to be appointed a certificated 
guardian of her minor sons, This application was granted on the 
29th of July, 1911. On the 2nd of September, 1911, Babu Ram 
applied to the court for leave to purchase the property for Rs. 5,000. 
The Judge passed an order that “the applicant-plaintiff No. 1 is 
allowed to sell the shops at least for Rs. 5,000 to Babu Ram or any 
one else who may ‘offer a higher price. The draft of the deed 
should be filed for the approval of the court.” This order was 
passed on the 1th of September, 1911. Subsequently a draft deed 
was prepared and was filed by the plaintiffs in the District Judge’s 
Court and the District Judge approved of that draft on the 31st of 
October. In that deed; the two major plaintiffs agreed to execute 
a sale-deed of their own shares, while Musammat Saidun-nissa 
entered into a similar contract as guardian of the minors for sale of 
their shares in the property. This draft must be considered as an 
acceptance by the,plaintiff, of Babu Ram’s offer to purchase the 
property for Rs. 5,000 and this acceptance, as found by the lower 
court, was duly communicated to Babu Ram. Subsequently, Babu 
“Ram failed to carry out the contract and, in the result, the property 
was sold by auction and realized less than Rs. 5,000. This suit 

was brought, to recover the difference between what was realized 
and the sum of Rs. 5,000 which Babu Ram contracted to pay for it 
by way of damages for breach of contract. The first court decreed 
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the suit with the exception of Rs. 250 which sum was claimed as 
costs involved in the auction-sale on the ground that the alleged 
damage on this head was too remote. There was an appeal and 
a cross-objection before the learned District Judge. He dismissed 
the appeal but allowed the cross-objection with reference to this 
sum of Rs. 250. 


Before us it has been argued first that there was no complete 
contract between Babu Ram on theone hand and the plaintiff, Said- 
un-nissa on the other. As we have already said, we have a finding 
of the learned District Judge on this point which-is conclusive. It 
was then argued on the authority of Mir Sarwaryan v. Fakhruddin 
Mahomed Chowdhuri (1) that the plaintiff could not make a valid 
contract for sale of this immoveable property on behalf of the minors 
In the case in I. L. RJ 39 Calcutta, what was laid down was that 
the manager with whom their Lordships were then concerned 
could not bind the minor or the minor's estate by a contract for 


purchase of immoveable property and that as the minor was not 
bound by the contract, there was no mutuality and that the minor 


who had obtained majority at the date of suit could not claim spe- | 


cific performance. .It was not shown in that case that the 
manager was the certificated guardian of the minor and, even if he 
was, that he had obtained sanction of the court under section 29 of 
the Guardian and Wards Act, to enter into a contract on behalf of 
the minor. A certificated guardian’s powers are regulated and de- 
fined by statute, namely, the Guardian and Wards Act. In the 


present case, the contract was entered into by a certificated guar- . 


dian after receipt of the colrt’s sanction and the suit is for damages 
for breacli of a contract so entered into. In our opinion, the Privy 
Council ruling does not apply to the facts ofthe preesnt case. We 
do not think the Privy Council ruling applies to guardians appoin- 
ted by statute, such as the Guardian ange Wards Act or the various 
Court of Wards Acts. The third objection taken is that -the lower 
court should not have allowed the item of Rs. 2507 In our opinion, 
for the reasons given by the lower court, its decree was justified. 
We dismiss the appeal with costs. 

° Appeal dismissed. 

(1) [1912] I. L. R., 39 Cal., 382. 
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FULL BENCH. 


NANDAN SINGH 
versus 


GANGA PRASAD*, 


RICHARDS, Agra Tenawoy dot (LI of. 1901), sochon 34— Possesmon of land withowt consent of owner 


—Liablty tor rent— Defendant toated as tenani—Second smi for rent—Cause of 
aotion— Code of Oil Procedure ( V of 1908), Order # rule 4. 


On a partition of certain property the share which fell to the plaintiff's lot 
remained in poasesalon of the defendant. The plaintiff sued the defendant 
for ejeetment in the Revenue court. The defendant pleaded that he was an 
ex-proprietary tenant but the Court held him to be a non-ossupaney 
tenant and ejected him. The plaintiff then brought the present suit under 
section 84, Agra Tenancy Act, for rent for the use and occupation of his 
land by the defendant during the period prior to his ejectment. 


Held, that the defendant, being in oesupation ef the land without permis- 
sion from the plathtiff, was liable to pay rent therefor, under section 84 of 
the Agra Tenancy Act. Held further that aclaim under section 84 ean be 
maintained notwithstanding that the defendant was not in possession at the 
date of the suit. Sheo Gopal Pando v. Thakur Buldeo Singh, 8 A. LJ. R- 
1087, distinguished. 


Held further that the presont suit wus not barred by reason of the plaintiff 
treating the defendant as tenant in the provious suit, 


Had futher that the plaintiff. cause of action under seetion 34 of the 
Agra Tenancy Aet was no part of his eeuse of action to recover possession of 
the property and could aot be joined in the previous sult and the present 
suit was not barrel by the provisions of the Oode of Civil Prosedure, 
Order IT, rule 2. 


SECOND APPEAL from a decree of J. L. Johnston,: Esq., Addi- 


tional District Judge of Aligarh, reversing a decree of Maulvi 
Sayed Saghir Hussain, Assistant Collector, 1st Class of Aligarh.. 


Suit for arrears of rent. 
+B. A, 602 of 1913. 
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The plaintiff and the defendant were co-sharers in a village. 
Disputes arose between them which were referred to arbitration. 
An award followed in terms ot which the property was divided. The 
property in suit fell to the share ofthe plaintiff and it was decided 
that one co-sharer would have no right in the share of the otber. 
The award was made a rule of court and a decree passed in accor- 
dance therewith. The defendant continued in possession of the 
property in suit contrary to the terms of the decree, The plaintiff 
then brought a suit for the ejectment of the defendant in the 
Revenue court under sections 58 and 63 of the Agra Tenancy Act. 
The Revenue court decreed that suit. In.that suit the defendant 
pleaded that he was an ex-proprietary tenant but the court held 
him to be a non-oceupancy tenant. The present suit was then 
brought by the plaintiff for recovery of arrears of rent for the 

period during which the defendant was in possession prior to 
ejectment. The court of first instance decreed ithe suit but the lower 
appellate court dismissed it on the ground that the plaintiff having 
ejected the defendant as a tenant, he could not now fūrn round and 
sue him as a person in occupation’ of the land without his consent. 


Plaintiff appealed. 


Parshottain Das Tandon (with him Tef Bahadur Sapru), for 
the appellant, submitted that the defendant having held the land 
of the plairitiff, was bound to pay rent therefor. He was, no doubt, 
a trespasser ‘but he could not be ejected as a non-occupancy tenant. 

Balli v. Nawbat Singh, []912] 9 A. L. J. B., 771. 

This wasa suit under section 34 ofthe Agra .Tenancy Act. 
Under that section “rent” could be recovered from a person who 
remains in possession against the consent of the landlord, Rent 
is only paid by a tenant. It follows, therefore, that a person 
who remains in possession against théconsent of the landlord is 
his tenant. The defendant remained in possession of the plaintiffs 
land and must pay compensation for use and occupation. 

. M. L. Agarwala (with him Girdkari Lal Agarwala), for the 
respondent, submitted that the defendant was not a tenant and 
the Revenue court could not pass a decree for rent against him. 
He was only a trespasser and a suit for his ejectment and mesne 
profits shquld have been brought in the civil court. If a decree 
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for rent is passed against him it would be holding a trespasser 
to be a tenant. ` ' 


X [RICHARDS, C. J. —The defendant pleaded in the Revenue 
Court that he was an ex-proprietary tenant.] j 


Where no rent is fixed before ejectment it cannot be fixed 
after ejectment. 


Kamia Prasad v Panna Lal, [1912] 11 A. L. J. B., 29, 
Sheo Gopal Pande v, Thakur Prasad Singh, [1911] 8 A, L. J. B., 1087. 


In the first suit, the plaintiff sued the defendant as his tenant 
and the present suit under section 34 is not maintainable. 


That section applies where a suit for compensation is brought - 
against a person who is in possession at the date of the suit. -= 


Then again the plaintiff should have claimed rent in the 
previous suit and having: failed to claim it the present suit is: 
barred by the provisions of the Code of Civil Procedure, 1908, 
Order II, rule 2, which apply to Revenue courts also (See section 193, 
Agra Tenancy Act) The present claim arises out of the same 
cause of action as the previous suit. The omission to sue for. rent 
in the previous suit is-fatal to this suit, : i 

Mowa Kuar v. Benar Prasad, [1895] I.L. R., 17 Al., 588, -~ 
Lajh Mal v. Hulan, [1881] I. L.R., 8 AlL, 660. 

Dos Dayal Singh v. Ajaib Singh, [1881] L L. R., 8 AI, 548. 
Vonkoba v. Subhanna, [1887] L L. R., 11 Med., 154. 
Makead Als v. Nargis Das, [1892] I. L. R., 20 Oal., 838. 


The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit instituted in 
the Revenue Court to recdver a sum of money claimed to be pay- 
able as arrears of rent under section 34 of the Agra Tenancy Act. 
The facts have been very clearly ascertained ‘and are as follows. 
The plaintiff and the defendant or their predecessors-in-title were 
co-sharers. Disputes arose between them which resulted in °an 
arbitration award and a decree in accordance therewith. Under 
that decree the plaintiff became entitled to the property in respect 


. of which the present claim is made notwithstanding that the de- 


fendant had previously been in possession and occupation of this 
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particular land. Under the arbitration award and the decree Orpa. 
following it, the defendant had to give it up to’ the plaintiff. 1918. 
He did not do so. A suit for his ejectment was then institutedin yoy. 
theeRevenuecourt. In this suit the defendant was described asa Bixen 
cultivator, but in the body of the plaint the actual facts were set maya 
out as stated above. The arbitration proceedings were referred E 
to, the decree which followed on the award was mentioned as also aards, OW. 
the fact that the defendant had insisted upon remaining in posses- 

sion though many times asked by the plaintiff to give up posses- 

sion. The defence was not that the defendant was a proprietor, 

but that he was the ex-proprietary tenant and not liable to be 

ejected. He based his claim to be ex-proprietary tenant on the 

allegation that the larfd in dispute had been his sir before the 
arbitration proceedings. The award had already decided that the 

land. was not his sér nor his AAwdkasht and the Revenue court gave 

a decree to eject the defendant, holding that he was a non-occu- 

pancy tenant, s 


The present suithas now been instituted under section 34 of 
the Tenancy Act. The court of first instance acertained the 
amount which it thought fair and equitable to be paid by the 
defendant under the circumstances. The lower appellate court 
reversed the decree of the court of first instance and dismissed the 
plaintiff's suit. Hence the present appeal. 


Section 34 is as follows :— 


“ A person occupying land, without the consent of the land-hold- 
er, shall be liable for the rent of that land at the rate payable in 
the previous year, or if rent was not payable in the previous year, 
at such rate as the court may determine to be fair and equitable, 
but he shall not be deemed to hold the land within the meaning of 
section until he begins to pay rent therefor.” 


The appellant contends that there is no doubt that the 
defendant was a person occupying his land without his consent- 
and that, therefore, he was bound to pay compensation ata fair 
and equitable rate which has been ascertained by the court of 
first instance. The respondent urges, on the other hand, that the 
plaintiff having sued the defendant in the Revenue court as a 
tenant cannot now recover rent from him under section 34 às a` 
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person occupying the land “without his consent.” He further 
contends that the plaintiff, in-the previous suit to recover posses- 
sion, was bound to make the claim for rent under the provisions 

* of Order II, rule 2, of the Code of Civil Procedure, and lastly, that 
compensation or rent under section’ 34 can only be recovered 
against the person who is still in occupation of the land at the time 
of the iristitution of the suit. 

The wording of section 34 is certainly somewhat peculiar, In 
England there is a well known form of action, vés. the action 
for use and occupation. In such a case where no rent has 
been fixed and the land is occupied with the permission of the 
owner, an action for use and occupation lies and where the ownership 
of the plaintiff is proved as well as the occupation by the defendant, 
prima facie it will be assumed that there was a contract by the 
defendant to pay reasonable compensation for the occupation. 
Section 34, however, provides that a person who occupies the land 
without pemnission shall be liable to pay rent therefor. We are 
bound to construe the section accerding to the plain words used. 

We now come to the question whether the proceedings in the 
Revenue court, which ended in the ejectment of the defendant, 
can be said to bar the present claim. We have already pointed 
out that in bringing these proceedings the plaintiff clearly and 
distinctly stated the real facts of the case and that the defendant 
was in possession against his consent. There can be little doubt 
that on the facts of the present case, as now ascertained, the most 
appropriate remedy for the plaintiff to have taken would have 
been a suitin the civil court for recovery of possession, coupled 
with a claim for mesne profits. It is quite unnecessary for the 
purposes of the present appeal to decide whether or not, undere 
the circumstances of the present case, the Revenue court had 
power to eject the defendant. It is quite clear that unless the 
relationship of landlord and tenant exists, the Revenue court has 
no power to eject. It is, therefore, quite possible that the decree 
of the Revenue court was erroneous but this is not a matter which 

| we have to decide in this appeal. In our opinion, the proceedings 
which the plaintiff did take cannot be said to bar the present-suit 
‘on the ground that he was treating the defendant as his tenant. 
He set out the actual facts as already mentioned and_imhis plaint 
as well as his evidence stated the fact that the defendant was hold- 
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ing in spite of him and against his will. Under the circumstances, 
the rulings which have been cited ee the course of the argu- 
ments have no application. 


We now come to the third point, vis., whether it was incumbent, 
upon the plaintiff to join in his previous suit the present claim. 
Order II and rule 2 is as follows :— ° 

Every suit shall include the whole of the claim which the 
plaintiff is entitled to make in respect of the cause of action, &c. 
It is urged that part of the plaintiff's cause of action was his pre- 
sent claim under section 34 and that, therefore, he should have in- 
cluded it in his claim. In our opinion, the plaintiff's cause of ac- 
tion under section 34 was no part of his cause of action to recover 
possession of the property assuming that the claim to be regarded 
as a claim for arrears of rent. The very words of rule 4 of the 
game order show that a claim for rent is on the same cause of ac- 
tion as the claim for possession. Rule 4 is as follows :—No cause of 
action shall, unless with the leave of the court, be joined with a 
suit for the recovery of immoveable property, except (a) claims 
for mesne profits or arrears of rent in respect of the property 
claimed or any part thereof, (4) claims for damages for breach of 
any contract under which the property or any part thereof is held, 
and (c) claims in which the relief sought is based on the same cause 
of action.” This rule shows that but for these exceptions, 
claim for mesne profits and for arrears of rent could not be joined 
with a suit to recover possession of immoveable property except 
with the leave of the court, It further shows that claims for mesne 
‘profits and arrears of rent are regarded as different causes of 
action. The inconvenience of holding that claims for rent under 
section 34 are the same cause of action as claims for ejectment 
is illustrated by the fact that under the Tenancy Act the court 
which hears an ejectment suit would, in some cases, and would not 
in others,be the same as the court which hears a suit for arrears of 
rent. The court of,appeal also in one case is not the same as in 
the other. We may also observe that this point was not raised 


either in the court-of first instance or in the grounds of appeal to 
the lower appellate court. 


As to the last point, we think it is quite clear that a claim can 
be made notwithstanding that the person has to be in occupation, 
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The case of Sheo Gopal Pande v. Thakur Baldeo Singh (1), has 
no bearing on the present case. In our opinion, the plaintif wąs 
entitled to make a claim under section 34. As no renthad been 
paid in the previous year the court was bound to determine what 
*sum should be fair and equitable. We find that the court of frst 
instance fixed the sum at Rs. 240 a year. It based its decision upon 
a decree for profits on the very same land, between the parties on a 
former occasion. The lower appellate court did not decide the 
question. We do not think that the rent to be paid by the de- 
fendant could have been fixed upon any more equitable basis than 
that adopted by the court of first instance. We, therefore, allow 
‘the appeal, set aside the decree of the lower appellate court and 
restore that of the court of first instance. The appellant will have 

his costs in all courts, : ; 
V. M. Appeal allowed, 

(1) [1911] 8 A. L. J. Bu, 1087. 
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MANOHAR SINGH AND OTHERS 
..VETSHS 
s LACHMAN SINGH AND OTHERS®, , 
Pradtico—Usnfructnary moi igage—Foreolosuro clauso -Switi for sals—Defences raised 
as in a swil for foredoewe—Defendani not preudioed—Forociosure doeroe. 


In a sut on a usufruatuary mortgage containing a provision for 

foreclosure, the plaintiff prayed for the sale of the mortgaged property. 

The mortgaged property had been sold to the defendants and money was left 

with them to pay up the mortgage, whieh they failed to do. The defendants 

` raised all sorts of pleas which cotld have been raised in a suit far foreclosure, 

Heid that a decree for foreclosure could be given to the plaintiff ds all possible 

pleas had been taken in defence and the defendants would not in any way be 
projudieed by sueh a decree being passed, 

SECOND APPEAL from a decree of E. C. Allen, Esq., District 

Judge of Mainpuri, confirming a decree of Babdo Banke Behari 


Lal, Subordinate Judge. 


This was a suit based on three separate mortgages. One of 
these was an usufructuary mortgage, dated 28th ‘July, 1873, con- 
taining a foreclosure clause. As régards this mortgage, the relief 
sought by the suit was by way of sale ‘of the mortgaged property, 
“without having any regard to the condition of foreclosure con- 
tained in the mortgage-deed.” There was also the prayer.for any 
other relief which the cours might deem proper. The defendants 
admitted this mortgage but pleaded that the plaintiffs should have 
prayed for foreclosure, and that as they had asked for sale and not 
foreclosure the suit should be dismissed. The plaintiffs relied on 
Order 34, rule 4 (2), and did not make any, prayer for amendment. 
Both the lower courts gave effect to the defendants’ plea ‘and dis- 
missed the suit. As regards the remaining two mortgages, the suit 
was also dismissed on other grounds. 


The plaintiffs appealed. 
Sital Prasad Ghosh, for the appellants „—The plaintiffs are 


entitled to a decree for foreclosure. Such a decree may be passed 


nów.. The mortgage is admitted by the defendants and money 
; #8, A. No. .618 of 1912. ; 
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was left with them by their vendors to pay it off. The defendants 
will in no way be prejudiced if a decree for foreclosure, to which 
admittedly we are entitled, be passed now. The defendants could 
And did raise all possible defences and it is not shown that they 
can raise any new defence to a prayer for foreclosure which they 
could not raise to a prayer for sale. It would be inequitable to 
allow them to retain the money left with them for paying off the 
mortgage. I rely on i 
i S. A. No. 575 of 1912, deeided on 12th Mareh, 1918. 

Gulsari Lal, for the respondents :—The plaintiffs deliberately 
prayed for a wrong relief. It was pointed out at the earliest op- 
portunity that the relief prayed for was illegal. But the plaintiffs 
persisted in asking for a sale and never applied for amendment of 
the plaint. They took no steps to correct the mistake although 
they had notice that they had framed the suit wrongly. It is 
only in cases of bona fide and/inadvertent mistakes that such 
amendments may be allowed. 


Sital Prasad G kosh was not heard in reply. 
The judgment of the Court was delivered by 


GRIFFIN, J.—This appeal arises out of a suit to recover prin- 
cipal and interest on. three mortgage-deetls. The first is dated 
the 28th of July, 1873, to secure payment of the sum of Rs. 300, 
This was a usufructuary mortgage which contained a provision for 
foreclosure on certain conditions. The other two mortgage-deeds 
were of later date but were unregistered. The suit was defended by 
defendants 2 and 5, who were vendees of the property in suit under 
a sale-deed dated the 1st of August, 1877. Out of the considera- 
tion for the sale a sum of Rs. 400 was left with the vendees for 
payment to the mortgagee, predecessor-in-title of the present 
plaintiffs in respect of tha usufructuary mortgage of the 28th July, 
1873. The court ofdirst instance dismissed the suit in respect of 
the first mortgage inasmuch as the’plaintiffs had no right to sue for 
sale under that document. The lower appellate court upheld the 
decision of the first court and, with regard to the two later mortgages, 
came to the conclusion that the defendants were not shown to 
have had notice of them. The plaintiffs come here in second 
appeal. Having regard to the finding of the court below on the 
question of notice, the grounds of appeal taken jn this Court 


ou xk} ` Hidi coun. ibs 
relating to the second and third mortgages have no force. The only 
ground which we have now to consider is the first ground, where- 
by we are asked to give the plaintiffs a decree for foreclosure on 
fopt of the mortgage dated 28th July, 1873. It appears to us frofh 
a perusal of the plaint and the written statement that the plaintiff 
had grounds for suing for sale under this mortgage. But their 
case does not appear to have been clearly put forward in the courts 
below. Under the conditions in the first mortgage in suit, the 
plaintiffs were clearly entitled to foreclose the mortgage if on the 
expiry of the period allowed the mortgage-money was not repaid. 
This mortgage-money was left in the hands of the defendants for 
repayment to the plaintiffs and we fail to see why the defendants 
should not pay this sum as they have contracted to do. The 
defendants had ample opportunity of setting out whatever defence 
they might have and we do not think they are prejudiced in any 
way by our passing a decree for foreclosure. We allow this 
appeal in part and decree the plaintiffs’ suit for foreclosure in 
respect of the mortgage-deed of the 28th July, 1873. We direct 
that a decree for foreclosure be drawn up in accordance with the 
provisions of Order 34, rule 2. The time for payment will be up 
to the 26th September, 1913 and the amount payable Rs. 300, 
without interest. Partiés will pay and recetve costs in all courts 
in proportion to failure and success. 

BKM. ) Appeal allowet, decree modified. 
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MAHADEO SINGH AND ANOTHER 
UETSHS 
SHEO KARAN SINGH AND ANOTHER*. 
Hinds Law— Daughter's estate—Represeniation of hor deceased father for goneral 
purposes — Right of sons to executo docres for possession obtained by hor. 


There ls no distinction between the case of a widow in possession of her 
deceased husband’s estate and that of a daughter in possession of her deceased 
father’s estate. 


A Hindu daughter obtained a deeree for possession of her father’s estate 
: against certain trespassers. Before, however, she eould obtein possession, 
she died and her sons applied for exesution. Held that the daughtir 
represented her father’s estate when she brought the snit and the persons 
who succeeded to the estate were entitled to exeeute the deeree which she 
had obtained. 

APPEAL under section 10 of the Letters Patent from a judgment 
of Mr. Justice Rafiq (reported intir A. L. J. R. 454) reversing 

a decree of B. J. Dalal, Esq., District Judge of Azamgarh, 


The facts of the case, briefly stated, were these :—Musammat 
Lakhpati brought a.suit for possession*of the property of her 
father, Sarup Singh, against Jagram Singh, the nearest collateral 
relative of Sarup Singh. Jagram Singh pleaded that Sarup Singh 
had been joint with him and that Musammat Lakhpati was not 
entitled to succeed to Sarup Singh’s property. The court found that 
Sarup Singh had been separate and gave Musammat Lakhpati a 
decree for possession. Before she could execute the decree Musammat 
Lakhpati died. Her sons applied for execution-of the decree against 
the sons of Jagram Singh who had also died. This application was, 
in second appeal, disallowed by a single Judge of the High Court. 
The applicants appealed under_section 10 of the Letters Patent. 


Surendra Nath Sen, for the appellants :—Musammat Lakhpati, 
as owner and representative of the estate, brought the suit for recov- 
ery of the estate from a person who was a mere trespasser. It» was 
not a mere personal action like a suit for damages; she represent- 
ed and was acting for the benefit of the whole estate. After her 
death the appellants became the, owners of the estate. Under 

*1L. P. A No, 46 of 191%, 
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such circumstances the decree obtained by her.cannot cease to 
be operative after her death. The appellants are entitled to exe- 


-~ cute it In her suit it was established that the property was the 


exclusive property. of her father and that she was the heir. [t 
follows as a legal consequence that after her death her sons are 
the owners. They need not bring a fresh suit to establish the 
game matter against the same defendant or his represeritatives ; 
they are entitled to the benefit of-the decree obtained by the for- 
_mer holder of the estate as such. i 


Muhammad Ishaq, for the respondents :—Musammat Lakhpati’s 
success in her suit did not necessarily carry with it the effect that 
after her her sons would be the owners, The sons might préde- 
cease her or be under some disqualification. It was not a judg- 
ment.i# rem, but a personal decree. Under the Hindu Law the 
daughter’s sons do not derive their title through the daughter, but 
through the maternal grandfather, The appellants, not being the 
beirs of Musammat Lakhpati but of Sarup Singh, are not benefited 
by the decree in her favour. On her death the question of succes- 
sion to Sarup Singh’s estate opens up afresh. As sons of Musammat 
Lakhpati the appellants are not entitled to execute the decree. 

Surendra Nath Seg was not heard in reply.. 

The judginerit of the Court was delivered by 

RICHARDS, C. J.—In this case one Musammat Lakhpati brought 
a suit for possession against certain persons who, she alleged, 
had taken possession of her father’s estate. She succeeded in 
establishing her case arid°getting a decree for possession. Before, 
however, the decree for possession could be executed she died, and 
thereupon her’sons applied for execution but their application was 
rejécted’ by the court of ‘first instance. On appeal, this decision 
was reversed and the application of the appellants was allowed. 
In second appeal, a learned Judge of this Court held that the deci- 
sion of the court of first instance was correct and ought to be res- 
tored. Hence the present appeal.. 

_ In our opinion,.the decree of the lower appellate court was cor- 
rent. Musammat Lakhpati undoubtedly represented her father’s 
estate when she brought the suit and the persons who succeeded 
to the estate are entitled to execute the decree which she obtained. 
Otherwise the reversioners would be obliged to institute a fresh 


Richards, Od. 
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viL suit and to litigate again the same matters against the very same 
1918. persons -against whom Musammat Lakhpati had established her 
mos case. Ín principle the matter is governed by the decision of their 
BINeH Lordships of the Privy Council when they decided that, for gene- 
SHEO Kanan ral purposes, the widow represents the estate. We can, in the 
Bixen. present case, make no distinction between a widow in possession of 
Richards, 0 J. her deceased husband’s estate and a daughter in possession of her 
deceased father’s estate. We allow the appeal, set aside the decree 

of the learned Judge of this Court and restore the decree of the 


lower appellate court with costs in all courts. , 
B. K. M. Appeal allowed. 


SHEO GHULAM AND OTHERS 


CIVIL. . 

1918. . VErSHS 

— BADRI NARAIN LAL*, 
April, 4. 


— Hinds Law —Gilt—Joint Hinds famy —Guft by the father for kimeolf and its minor 
GRIFFIN, J. son—Not Lod but vordable—Trespassers nol entillod to challenge, 


B J. 

ii The father of a jolnt Hindu family can alienate the family property with 
the consent of the othet members and the minority of his own son does not 
affest the validity of the gift which is not vold but is only voidable at the 
instance of the minor, ` ; 7 aon i i : 

' A Hindu father for himself and his minor son, who constituted a joint 

Hindu family with him, exesuted a deed of glit in favour of a relation and 
“pat the dones in possession of the propert¥, The latter was forcibly and 
unlawfully dispossessed by the defendants who were mere trespassers and he 
sued them on the strength of the deed of gift, Held that the gift being only 
voidable at the option of the son, the plaintiff wa» entitled to recover posses- 
slon. Hold farther that a mere trespasser eould not challenge the validity of 
a gift on the plea of the mirority of an executant. Mir Sarwarjan. v. Fakhr- 
addin, [1911] L. BR, 891. A., 1 and Moker Bibi vy. Dharmo Das Ghose, 
[1902] L L. R., 80 Caf, 589, referred to, 


SECOND APPEAL from a decree of Babu Rama Das, Additional 


Subordinate Judge of Ghazipur, reversing a decree of the Mungif 
3 of Ballia. 


The facts of the case, briefly stated, were these :—Oudh Behari 


Lal, on behalf of himself and his minor son, executed a deed‘ of 
/ #8. A. No. 307 of 1912, es aay 
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gift of an ancestral dwelling house in favour of the respondent. The 
respondent took possession but was forcibly ejected by certain per- 
sons who claimed ownership of the house. He brought a suit for 
recovery of possession against them, and in that suit’ Oudia 
Behari Lal and his minor son were also made defendants. Another 
set of defendants was impleaded on the ground. that they were 
interested in a court-yard which was a joint appurtenance -of their 
house and of the house in suit. Oudh“Behari Lal, on behalf of 
himself and his minor son of whom he had been appointed guar» 
dian ad /tfem, filed a written statement admitting the gift and its 


validity. The Munsiff found that the persons who had ejected ` 


the donee had no title and were mere trespassers. He, however, 


dismissed the suit on the ground that the gift by the father, during 


the minority of his son, 4vas void and could convey no title. On 
appeal, the Subordinate Judge held that the defendants could not 
question the validity of the gift, and decreed the suit. 


Defendants appealed. . E 

Braj Nath Vyas (with him {swar Saran), for the appellants. 

Haribans Sakai, for the responderits. ' 

_ The judgment of the Court was delivered by 

RyvEs, J——Oudh Behari and his son Mahabir constituted a 
joint Hindu family. They owned, exclusively, a dilapidated house 


and they had also certain rights over a compound adjoining the 
house in common with the owners of neighbouring houses, 

Oudh Behari executed & deed of gift on the 22nd October, 1910, 
which was duly registered, for himself and on behalf of his son 
Mahabir, who was a minor, in favour of a relation, Badri ‘Narain 
Lal, by which he conveyed to Badri Narain Lal all his own and 
his gon’s rights in the house and court-yard. Badri: Narain Lal 
obtained possession of the premises and made preparations for 
re-building the house, whereupon Sheo Ghulam and his son,Ram 


Kumar Lal took forcible ne of the property on the and 


Janpary, 1911. ; 

- Badri Narain Lal then filed this suit for possession. He based 
his title on the deed of gift. He made three sets of defendants to 
-the suit : (1) Sheo Ghulam and his- son, (2) Various other neigh- 
bours and rejations of Oudh Behari Lal, who were intérested in the 
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court-yard, and (3) Oudh Behari Lal, and his son Mahabir through 
the guardianship ad litern of his father. 


Some of the defendants disclaimed any interest in the property 
and were exempted. 


The rest, with the exception of Oudh Behari Lal, denied Oudh 
Behari Lal’s title in the property in suit, and claimed adverse 
possession for more than twelve years. Oudh Behari Lal admitted 
the gift on his own and his son’s behalf. ‘The Munsiff found that 
the defendants’ adverse possession was not proved, that: Otidh 
Behari Lal and his son exclusively owned the property: and that 
it was their ancestral joint property. He, however, dismissed the 
suit on the ground that the deed of gift by Oudh Behari Lal was 
void because of the minority of his son and because it conferred no 
benefit to the son. On appeal, the learned Subordinate. Judge 
reversed this decree and holding that the deed of gift was not void 
but only voidable at the instance.of the minor, decreed the suit, 


In second appeal before us, the only ground: taken is that the 
gift in question is absolutely void and confers no title on the plain- 
tiff in respect of the property in dispute. We have heard the 
learned Vakils of the parties at length and we have come to the 
conclusion that the decree of the lower court must be affirmed. - 


We do not think the decisions of the Privy Council in Mir 
Sarwaryjan v. Fakhru-xd-din Muhammad Chowdhri (1) and in 
Mohort Bibi v. Dharmo Das Ghose (3), relied on by the appellants, 
have any application to this case. The father of a joint Hindu family 
has undoubtedly the power to alienate the ancestral property of the 
family under certain circumstances, without the consent of the 
other members of the family. He can also in any circumstances 
alienate the joint family property with the consent of the other 
members, In the present case, if Mahabir had been a major at the 
date of the gift, the validity of the gift would depend on whether 
Mahabir gave his consent and ratified the gift. In other words, 
the gift was voidable at the instance of Mahabir “and not void ad 
initio, We do not think the fact that Mahabir happened to ke a 
minor affected the validity of the gift. It will be open to Maha- 
bir on attaining majority to repudiate or ratify the gift. We do 
not think that the contesting defendants, who’ have no title in the 

(1) [1911] L. R. 39 L A 1. (2) [1903] I. L. R., 80 Oal,.589, 
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property and who are mere‘ trespassers, can challenge the yalidity 
of the gift. We express no. opinion on the legal effect, if any, 
of Mahabir having been made a party to the suit and of the admis- 
sions made on his behalf by his father who had been appointed 
his guardian ad litem by the plaintiff. 
We dismiss the appeal with costs. ; . 
B. K. M. ; Appeal dismissed. 


t -` © C a 
i a“ 


SPECIAL BENCH. 
| BAJRANGI LAL AND OTHERS 
versus 


MAHABIR KUAR AND OTHERS*. 


Court-Feet Aol (FLU of 1870)—<dppeal from Anal docros— Codo of Cin Piocedwro (Aot 
F of 1908}, Ordor $4, rule 5—Ad valorem couri-fee. - 


An appeal from the final decree passed under Order '84, rule 5, requires an 
ad balorew' court-fee and cannot be stamped as an appeal from “an order. 
The facts, material for the report, appear from the office report. 

When the appeal was filed the office reported as follows :— 


This is an appeal against an order passed under Order’34, rule 
5 and it is appealable as an appeal from decree. This appéal-is 
yalued‘at Rs. 582-11-9 on ewhich a ‘court-fee of Rs. 44-4 is payable. 
Rs. 2 having been paid, there is, therefore, a deficiency ‘of Rs. 42- 4 
~on this memorandum of appeal. 
On admission of the appeal the following report was made :— 
For the reasons given in my report dgted the 14th of June, 1912, 
on the memorandum of appeal tó this Courf, the decree-holders 
‘respondents are liakle to pay a court-fee of Rs. 105 on Rs. 1,503-6-1, 
the Valuation of their ‘appeal to the lower appellate court. A 
coujt-fee of annas 8 having been paid; there is, therefore, a deficiency 
of Rs, 104-8-0 due from them for the lower appellate court. 


The case. was laid before a Division Bench .and the following 
order was -made, 
* Stamp Ref. in E. 8. A. No. “900 of 1912. 
IOI R 


O1vm.. 


1918, 
July, 4. 
Kxox, J. 


TUDBALL, J. 
Rang, J. 
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KwnOx-and RAFIQ, JJ.—Another question arises in connection 


` with this second appeal. The appeal before us is an appeal against 


an order under Order 34, rule 5, of the Code of Civil Procedure. 
M was valued at Rs. 582-11-9 and was put in on a paper bearing ih 
a court-fee stamp of Rs, 2. The office reported that the fee pay- 
able was Rs. 44-4 and that therefore the appellant had fo pay.a 
deficiency of Rs. 42-4. 

The appellant raised no objection and made good the deficiency. 
The stamp-officer of the Court then pointed out that for similar rea- 
sons the decree-holders, the respondents in this appeal, were liable to 
pay a court-fee of Rs. 105 instead of the court-fee of eight annas 
which they paid on their appeal in the court of the District‘ Judge. 
There was, therefore, a deficiency of Rs. 104-8 due from them. 


‘The respondents contested this report and the Judge of this 
Court, to whom a reference was made and who happens to be’ the 
Taxing Judge of the Court, held that the matter was one for the 
Bench hearing the appeal. 


The learned Vakil for the respofidents contended before us that 
the fee which he had paid in the court ofthe District Judge was 
all that was required by law and there was no deficiency due from 
him, ` er) . 


The question raised is not fréé from difficulty and it will affect 
a large number of cases if this Court should hold.that an appeal 
from an order absolute should bear the same fee as if it were an 
appeal from an original decree. Thg learned Vakil asks us for 
time in which to prepare the case. We grant two weeks but we 


-think it would be well if we had another Judge to assist us in de- 


termining this question. ` We think that the learned Government 
Advocate should also appear in the interest of the revenue. 


We direct that thesé papers be laid béfore the Hon’ble the 
Chief Justice with a request that a third Judge should be added to 
the Bench for the determination of this question. ae 


On the case coming up before KNOX, TUDBALL and RAFIQ, JJ. 
Sital Prasad-Ghose, for the respondent. 


The court is bound to make 4 final decree under Order 34, rule 
5, if the provisions of the preliminary decree passed under Order 34, 
rule 4, are not complied with, So that the only matter which the 
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court, upon an application under Order 34, rule 5, is called upon to 
decide, is whether tbere has or has not-been such compliance. This 
is no more than what an executing court has to do and it is sub- 
mitted that the final decree is an order within the meaning of seg- 
tion 47 of the Code. It is not suggested that an application ‘for a 
decree under Order 34, rule 5, must bear an ad valorem court-fee 
and there is no reason why, when ‘such application is refused and 
an appeal is taken from that refusal, the memorandum of appeal 
should be stamped with an ad valorem court-fee. Anyhow the 
Court-Fees Act makes no distinction between preliminary and 
final decrees and the ‘word decree used in that Act must bear thé 
ordinary, meaning given to that expression in the first payt of the 
definition of the term'én the Code of Civi] Procedure, It is clear, 
therefore, that the court-fee paid by the present respondent in 
the court, of the District Judge was all that was required by law 
and there was no deficiency due from him. 

The Government Advocate, W. Wallach, was hot, called upon 
to reply, a 

The judgment of the Court was delivered by . 

Knox, J.—We have heard all that the learned Vakil for the res- 
pondent can urge in support of his contention that he was only 
bound in the lower appellete. court to pay a court-fee of annas eight 
as though he-were appealing from an order, instead of an ad valorem 
duty. Looking tothe change which has been- made by the Legisla- 
ture in Order 34, rules 4 and 5 as compared with sections 88 and 
89 of the Transfer of Property Act, we have no doubt whatever, that 
the court-fee which he should have paid was an ad valorem court- 
fee. The legislature has deliberately altered the words “ order abso- 
lute” and replaced them by the words “ final decree.” This is our 


answer to the question. 
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KING-EMPEROR 
Versus 


RAM NEWAZ*. 


J. Penal Codo (Act XLV of 1869), sections $7, 308, 385—Murder—A numbor of per- 


sons—aoting in conoort—Assatlt by lathis by all of thom— Death caused by a num- 
ber of blows —Atiaok, unglo ant m Loisibio —Lsabil-ty of cack for murder, ` 


Where a number of persons, acting in concert with one ‘another, caused 
' desth by beating the deeeased with lathis and the attack by them was b single 
and indivisfblething, had that all of them must be taken to have intended 
-tocause death or to have had every reason Lomow that the probable result 
of thelr Joint act. would be death and sach of them was equally guilty of 
marder. Aing-Emperor v. S wbbappa Uhkiwaypa, [1912] 15 Bom. L. R., 848 
and A:ng-Emperor Y. Kanhai, 11.A. L. J. R., 752, approved of. Emperor v. 
Bhola &xgh, [1907] 29 All., 282, Quoon Empress v. Duma Baidya. [1896] LL. B. 
- 19 Mad. 488; Gaudas Namàšndra v. Emperor, [1908] L L. R., 36 0al., 659; 
-Empræs ¥. Dharam Bui, [1887] A. W. N., 236; Dan Singh v. King-Emperor, 
[1913] 9 A. L J. R., 780,` distinguished. , 
CRIMINAL APPEAL by the Local Government fen. an order 7 
of acquittal passed by, Rai Pitambar Joshi Bahadur, Sessions Judge 
of Banda, 
W. Wallach (Gotan Advocate), for the crown. 
*. D. R. Sawhny, for the accused. 
` The judgment of the Court was ‘deliyered by 
TUDBALL, J.—This is an appeal by the Local Government’ =e 
a decision by the Sessions Judge of Banda, whereby he acquitted 
one Ram Newaz of the offences of murder and culpable homicide 
not amounting to murder under sections 302 and 304 of the 
Indian Pena] Code. The*accused was committed for trial together 
with his two brothers, Ram Bharose and Ram Bisal, on a charge 


~ under section 304 of the Indian Penal Code. The Sessions Judge 


added a charge under section 302 of the Indian Penal Code. He 
convicted Ram Bharosę and Ram Bisal of the lesser offtnce ` 
under section 304 of the Indian Penal Code and acquitted them 
“of murder. He sentenced them to ten years’ rigorous imprison- 


ment each, : 3 
+ Or. App. No. 401 of 1013, a 
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- In regard to Ram Newaz, though he found that he was present 
and:took part in the assault on the deceased, he passed an order 
of acquittal. Ram Bharose alone appealed against his conviction. 


«The, Bench of this Court (of which one of us was a member} 
on the record coming before it, issued notice to both Ram Bharose 
and Ram Bisal to show cause why they should not be convicted 
of murder and the sentences enhanced. In the result, the appeal 
of Ram Bharose was dismissed, the two men were convicted of 
murder and were sentenced to death. The case of Ram Newaz 
was not. then before the Court and his guilt or innocence was not 
considered. The Local Government has now appealed against his 
acquittal and we have to decide whether or not-his alleged parti- 
cipation in the assault thas been proved and, if so, of what offence 
he is guilty. 


The case for the prosecution is a simple one. The evidence 
of Ram Dat and Sub-Inspector Wali Mohammad Khan .shows 
that Ram Bharose trespassed in the house of one Jasodia for the 
purpose of committing adultesy with her daughter. On an alarm 
being raised, some neighbours arrived upon the scene, seized Ram 
Bharose and beat him. The deceased Ram Saran was one of 
them. Ram Bharose was prosecuted and convicted and sentenced 
in December, 1912, to four weeks’ rigorous imprisonment from 
which he was released sometime in January last, 


The case forthe prosecution is that on January. 24th, 1913, 
shortly before sunset the three brothers Ram Bharose, Ram Bisal 
and Ram Newaz met the deceased Ram Saran nearatank outside 
the village in which they all reside. The deceased was returning 
home from a neighbouring village. The three brothers were 
armed with Jarhis. They at once attacked Ram Saran, felled him 
to the ground and continued all three to -beat him with their clubs 
as he lay. The witnesses, Gajadhar Bhar bynja, Sheonath Arack 
and Sheonath Brahmin, who were not far away, were attracted to 
the spot and on their remonstrance the accused ran away. The re- 
lations of the deceased were summoned and they removed the 
body of Ram Saran. Ram Kishore, the brother of the deceased, 
proceeded to the police station some eight miles distant where at 
8 p.m..a report was made as against all three of the accused. The 
presence of - the witnesses, Sheonath and Gajadhar, at the scene, 


Oma Le 
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Tudbalt, J. 
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was also mentioned. Ram Saran died that same night as a result 
of the injuries inflicted by the three accused. 


The medical evidence shows that the deceased was ‘mercilessly 
ånd ‘brutally beaten with clubs. On the crown of the head, there 
were two contused wounds and innumerable abrasions. One blow 
had been inflicted behind the right ear. On each arm there were 
two contused wounds and there was an injury to the left hand. 
There were “marks of injuries on both knees and the mark ofa 
blow on the waist. There was compound fracture of both bones 
of the left lower leg. The skull was found to have been fractured 
into four pieces. It is, therefore, evident that the deceased, as the 
medical witness states, had been cruelly beaten with /athes. 


. As to the actual facts of the assault, they are proved by the evi- 


dence of the witnesses, Gajadhar and Sheonath and Sheonarain. 
These are persons of different castes and there is not a word in 
the evidence to show that they are otherwise than impartial 
witnesses who have testified to the facts to the best of the 
ability of ignorant villagers. The are no doubt some trivial 
minor discrepancies” but none of such importance as to throw any. 
doubt on their honesty or good faith, The evidence of Gajadhar 
shows that while grazing his cattle that evening on the embank- 
ment of the tank, he noticed Ram Saran walking along at the 
foot of the embankment. -He also, saw the three brothers 


walking along the top of it. The next thing he rioticed was that - 
the three accused were beating Ram Saran at the foot of the 


embankment. Heshouted to Sheonath who was on the other 


side of the embankment and he and also the witness Sheonarain 


ran up tosee what was happening. Sheonath states that when 
he caught sight of the scene, the deceased was on the ground and 
the three accused were ajl striking’ him with their /ethés. On 
the. witnesses remonstating, the accused persons ran away. Sheo- 
narain corroborates. The witnesses admit that Ram Saran had 
a /athi and this is obvious by reason of the fact that one accused, 
Ram Bisal, bore the marks of two blows on his person when’ at 8 
P. nx he arrived at the police station and made’a report. Of course 
it is-possible that he might have caused these two injuries to 
be inflicted on his’ person by his brothers but it is far more pro- 
bable that Ram Saran, when attacked, used -his ‘weapon in self- 


VOL. XL] HIGH COURT. . 807 


defence. Ram Bilas reported that he had found Ram Saran allow- 
ing his cattle to graze on his crops in his field (which is some 
200 yards or more from’ the tank) and when he attempted to 
remove them Ram Saran called to his three brothers who arrived 
aid drove off the cattle while Ram Saran himself struck Ram 
Bilas twice with his Ærzķi This was the case put forward by 
Ram Bilas’in his defence and in the judgment in -his appeal, the 
reasons holding it to be false are set forth. The police officer, 
who made the enquiry, found blood stains at the foot of the embank- 
ment.which clearly indicate the spot where Ram Saran was beaten. 
This story, moreover, is clearly untrue and does not account in any 
way for the numerous and severe injuries found an the body of the 
deceased. We are here, however, concerned with the case of Ram 
Newaz. There can be no doubt of the truth of the prosecution 
story. The Judge and the assessors were unanimous in accepting it 


The defence of Ram Newaz was an alibi. The assessors stated 
that they accepted it. The Judge refused to do sp and held 
that Ram Newaz was present hut probably did not take a promi- 
riént párt in the assault. Ram Newaz gave his age as twenty years 
inthe Magistrate’s court. At the trial he said he was sixteen 
years old. His exact age is not clear but we may take it that he 
is a young man approaching twenty yéars in “age. 


He called two witnesses to establish his alibi, one a Brahmin, 
and onean Arrack, froin the village of Tam Bani where his maternal 
uriclés live. ` They say that one and a half months prior to their 
giving évidence the accused went to the village and stayed some 
twenty or twenty-two days with his uncle. The village is some 
sixteen miles from the scene of the murder. o 


In addition to the reasons given by the Sessions Judge for 
not accepting this (evidence), there is -thę'fact thatit is of a very 
vague and unreliable nature and in the face of the clear evidence for 
the prosecution we aye unable to accept it. We agree with the Judge 
that Ram Newaz was present and took part inthe assault. The 
witnesses ascribe to him the same action as to the other two 
accused. Being the youngest of the three brothers, he may 
perhaps have been led into the matter by them, but we fail utterly. 
to understand why the lower court acquitted him. He was 
present and actively aiding and abetting his brothers, The mere 
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suggestion that he probably did not take a prominent part. as 
the Sessions Judge has put it, is no good reason for acquittal and 
we have, therefore, no hesitation 'in holding that Ram Newaz was 
present and did take part, using his /a¢kz to beat the deceased, 
It is urged, on his bebalf, that he can only be held guilty of an 
offence under section 325 of the Indian Penal Code and our atten- 
tion is called to the decisions reported in Emperor v’ Bhola. 
Singh (1), Q.-E. v. Duma Baidya (3) and Gasridas Namasudra v. 
Emperor (8), Empress v. Dharam Rai (*), Dhian Singh v. K.-E: (5). 
In this respect, ‘we must point out that the facts and ‘circum+ 
stances of cases vary and each case has to be decided in view 
of its actual facts, We have’ pointed out that the deceased was 
cruelly and mercilessly beaten by three men armed with /atkis 
who continued to use their weapons upon him after he had fallen 
tothe ground. The éa/hz is a lethal weapon as has been. ‘held 
more than once by this Court. The circumstances of.the case 
leave no doubt in our [minds that the assailants either intended 
to cause death or had every reason to know that the probable 
result of their joint act would be death. It is pleaded’ that there 
had been no premeditation and that the attack was made suddenly, 
directly the assailants caught sight of, the deceased. Whether 
there was or was not” premeditation is perhaps not clear but there 
was concerted action and the attack was so ferocious „as to lead 
almost to the inference that it had. been premeditated. 

In any event, we cannot hold that, the assailants could not 
have contemplated or did not contemplate that the result of 
their action would be death or such bodily injury as is likely to 
cause death. 

The death was not ecesuacily the result of any single “blow: 
It was the result of the many blows inflicted on the head. 

_ In this respect we would call attention to the decision in X.-&. 
v. Subbappa Chunnapha (6) In the present case (as in, the 
reported case), the attack was a single indivisible thing. 


The facts of the present case are very similar to those of _.-Z. 
v. Kanhai and others (1). The using of lethal weapons in the manner 


. (1) [1907] 1. L..R., W AIL, 282... (2) [1806] L L- B, 19 Mad., 488... 
_ (8) [1908] 1. L. R., 36 Oal, 659. (4) [1887] A. W. N., p. 286, 
(5) [1819] A. L. J. R., 180. (6) [1912] 15 Bom. L. E., 803. 


(7) [1018] 11 A. L. J. R. 975, ; 
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in which they were used in the present case leaves no room for 
doubting that the assailants intended to cause such bodily injury 
as is likely to cause death, [Hey must, in the present case, have 
known that death would probably result even if they had not fully 
intended to cause death though indications of such an intention 
are not by any means absent. The assault was an act of revenge 
and carried out brutally and savagely. We have no hesitation in 
holding that Ram Newaz is guilty of murder. In regard to 
sentence, the Crown does not press for the extreme penalty. The 
accused is a youth who was, no doubt, led into the matter by his 
two elder brothers and we agree that the ends of justice will be 
met by imposing the lesser of the two sentences allowed by the 
law. We allow the appeal and set aside the acquittal of Ram 
Newaz. We convict him of murder under section 302 of the 
Indian Penal Code and sentence him to transportation for life. 


Appeal allowed. 


OCHHAN 


_ Versus 
KING-EMPEROR®. i 


Code of Criminal Procedure (Act ¥, of 1908), gpotion 587—A pplication of—Prossoniion 
sanctioned by Distria Magisiraic—Quostion of wani of jurisdiction noi raised —Oms- 
sion onred by. 

Section 587 of the Code of Oriminal Procedure contemplates not only a ease 
of irregularities but errors and omissions as well. 

A District Magistrate having entertained a,complaint for bringing a false 
charge, made over the case to another Magistrate. The acensed was tried 
there and convicted. There was no sanction for the proseeution but no 
objection was taken to the jarisdistion of the trying Magistrate based upon the 
absenes of sanction. The District Judge, upon appeal, affirmed the eonvic- 

etion. P ; 3 
š Hald, that the case was covered by the provisions, of section 637, Criminal 
Procedure Oode, the case being one of omission, and that the objepfion 
should have been raised at an early stage of the proceedings. 
* Or. Rev. No. 584 of 1918. 
* <a _ TORR 
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CRIMINAL REVISION from an order of E.C. Alen, Esqr., 
Sessions Judge of Mainpuri. 
D. R. Sawhny, for the applicant. 
: R. Malcomson (Assistant Government Advocate), for the crown. 
The following judgment was delivered by 


` TUDBALL, J._The facts, out of which this application has 
arisen, are briefly as follows :—The applicant went to a Police 
officer and preferred a charge of theft against one Puttu Singh. 
The police sent up Puttu Singh for trial before a Magistrate. 
The Magistrate held that the charge was false and acquitted 
Puttu Singh. The Superintendent of Police, after making enquiries, 
made a complaint against the applicant that he had preferred a 
false charge against Puttu Singh to the police. The District 
Magistrate entertained the complaint and made it over to another 
Magistrate for trial. That Magistrate tried and convicted the appli- 
cant and sentehced him under section 211 of the Indian Penal 
Code to eighteen months’ rigorous imprisonment. At his trial the 
applicant did not raise any question as to the want of any necessary 
sanction. He appealed to the Sessions Judge who has upheld 
the conviction and sentence. It was there pleaded for the’ first 
time that the sanction of the Joint Magistrate who tried the 
original case, was a sine gua non for the trial and being totally 
absent, the Magistrate had no jurisdiction. Thelearned Sessions 
Judge in view of the clear, plain terms of section 537 of the Code 
of Criminal Procedure and in view of the fact that the appellant 
before him had not raised the question at his trial ahd also in 
view of the fact that the accused had not been in the slightest 
degree prejudiced in his trial, held that it was unnecessary to inter- 
fere on the point, the case against the accused being amply prov- 
ed, The first ground taken in revision in this Court is that no 
sanction having been*given by the Sub-Divisional Magistrate no 
court could take cognizance under section 195 and that this is 
an illegality and not a mere irregularity. It seems to me that 
the clear language of section 537 is a complete answer to this plea. 
That section clearly and distinctly says that, subject to the pro- 
visions hereinbefore contained no finding, sentence or order 
passed by a court of competent jurisdiction shall be reversed or 
altered on appeal or revision on account of the want ofany sanction 
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required by section 195. Section 537 contemplates not only 
irregularities, but errors and omissions, The present case is a 
case of omission and the explanation of the section is to the effect 
that in determining whether any error or omission or irregularity 
has occasioned a failure of justice the court should have regard to 
the fact whether the objection could and should have been raised 
at an early stage of the proceeding. The District Magistrate acted 
upon the complaint of the Superintendent of Police ; but as the 
case had come into court and had been the subject of a trial before 
a Magistrate, it is clear that section 195, paragraph 1, clause (4), 
applies and the previous sanction or the complaint of the court 
mentioned therein was necessary. The complaint-of the Superin- 
tendent of Police at that stage of the proceeding ‘could not be 
substituted for the complaint or the sanction of the court. The 
other grounds taken in this Court have really no force at all In 
so far as the merits are concerned, every court which has gone 
into the case, has come to the conclusion that the charge of theft 
preferred by the complainant was a false charges The offence 
committed being one in relation to a court was an offence under 
section 211 of the Indian Penal Code and the conviction has rightly 
been had thereunder. As regards the sentence, it is not often that 
an offence under this section is clearly proved, as it has been in the 
present case,to the satisfaction of every body who has had to deal 
with it The sentence of eighteen months’ rigorqus imprisonment 
‘js, therefore,” by no means too severe a punishment for the offence 
committed. The result is, therefore, that the application fails and 
is dismissed. Be g ; 
Application dismissed. 
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UDIT TEWARI 
VErSHS 
> BILHARI PANDE®. ° 
Agra Tenancy dot (IL of 1901), sooton 199-—Juriediction—Appoal— Question vf 


proprietary nghi— Plasntuf damang io bean ocowpanoy tonani— Defendant damang 
the land as us kKhudkasht, 


The plaintiff sued to eject the defendant in the Revenue Conrt alleging that 
the land in sait was his occupancy holding and that the defendant was his 
subtenant. The defendant contended that he was a co-sharer in the village 
and that the plaint land was his Abudkashi. Held that no question of 
proprietary title was raised and no appeal lay to the District Judge from the 
order of tho Assistant Collector. Dalchand vy. Shamla, [1905], 2 A. L. J. 
R., 176, dissented from, 


SECOND’ APPEAL from a decree of E. E. P. Rose, Esq., Addi- 
tional Judge of Gorakhpur, reversing a decree of Munshi Kamta 
‘Prasad, Assistant Collector, first class, of Basti. 

Suit for recovery of possession. 

The facts'are as follows :— 

The plaintiff alleged that he was occupancy tenant of plot 
31 and that the defendant had taken that plot, for purposes of 
cultivation, as sub-tenant from him. It was admitted by the 
plaintiff that the defentlant was the proprietor of practically. the 
whole village. The plaintiff brought this suit for ejectment in 
the Revenue Court. The defendant pleaded that he did not 
take the land as a sub-tenant of the plaintiff but that he was 
cultivating it as a proprietor, as his Agudkashkt. The Assistant 
Collector held that the defendant, though a proprietor, had taken 
` the land from the plaintiff as sub-tenant and decreed the claim. 
On the defendant’s appeal, the lower appellate court, without 
deciding the preliminary objection raised by the plaintiff that no 
appeal lay to that court reversed the decree, holding that the 
defendant had not taken the land under a contract from the 
plaintiff, but that he had forcibly ejected the- plkintiff several years 
ago and that the plaintiff's occupancy right was extinguished. 

The plaintiff appealed. - 

The appeal first came before Tudball, J., who referred the case 
to a Bench of two Judges. 

*5. A. No. 105 of 1918. 


VOL. XL] HIGH COURT, BiB, 


` The case coming on before a Division Bench _ 

Peary Lal Banerji, for the appellant. 

The learned Judge has erred in deciding the appeal before him, 
without deciding the plaintiffs preliminary objection, that ng 
appeal lay. An appeal would lie to him, if a question of pro- 
prietary title was in issue before the court of first instance and 


before him. In this case, no question of proprietary title was “ 


ever in issue, The plaintiff claimed no propfietary title himself 
nor ever denied the defendant’s proprietary title. The plaintiff 
alleged a specific contract of tenancy and that was the only 
question that arose in the case. Ifthe tenancy was proved, the 
plaintiff would succeed. If the tenancy was not proved, the defen- 
- dant’s possession would prevail. The defendant was admittedly 
in possession and his allegation that he was in possession as pro- 
prietor was a mere surplusage. It practically amounted simply toa 
denial of the alleged tenancy and thus the only question in issue was 
whether the alleged contract of tenancy was proved. No appeal, 
therefore, lay to the District Judge. The case of ° 
Dal Chand v. Shamla, [1905] $A. L. J. R., 176. 
was wrongly decided and should not have been followed. 


Ladli Prashad Auski (with him Mohan aa eae for the 
respondent. : 

The case reported in 2 A. L. J. R., 176, is exactly in point and 
is a Division Bench ruling. The defendant, by pleading that he 
was in possession as proprietor, did raise a question of proprietary 
title which the Assistant Cpllector could have referred to. a Civil 
Court for decision under the provisions of section 199 of the 
Tenancy Act. If the defendant was directed to bring a suit 
in the Civil Court for declaration of his proprietary right, he 
- could not have been met by the plaintiff with an allegation 
that there was no need for such a declaration as his proprietary 
right was not denied. Possession, as proprietor, was denied and 
that raised a questien of proprietary title. — 

Peary Lal Baneryt, not heard in reply. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This isa second appeal by the plaintiff whose 
-suit for recovery of possession was decrecd by an Assistant 
Collector of the Gorakhpur District, but has been dismissed by the 


Piggott, J. 
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District Judge of Gorakhpur on appeal. The question is whether 
an appeal lay, under the circumstances, to the court of the District 
Judge. The plaintiff alleged that the land in suit was his occupancy 
holding and that he had sublet it to the defendant whom he now 


“desires’to eject by a suit under the provisions of the Agra Tenancy 


Act for that purpose. The defendant replied that he was a co- 
sharer in the mahal and held the land in suit-as his kAudkashe. 
We cannot see that the defendant’s title as proprietor was ever 
denied by the plaintiff. Certainly the latter,never claimed to be 
himself the proprietor of the land in dispute or to have any right 
in the same, other than the right of an occupancy tenant. Under 
the circumstances it appears to us impossible to say that a ques- ` 
tion of proprietary title was raised by the pleadings. We have 
been referred in argument to the provisiohs of section 199 of the 
Tenancy Act. According to that section where, in a suit like the 
present, a question of proprietary title is raised by the defendant, 
the Revenue Court may either “determine the question of title it- 
self or require the defendant to institute a suit in the Civil Court 
for the determination of the same.. If the Assistant Collector had ; 
begun by holding that the present was a case to which the pro- 

visions of section 199 aforesaid applied, and had required the de- 

fendant to institute a suit in the Civil Couyt, that suit would have 

been one fora declaration that the defendant was the proprietor 
or one of the proprietors of the land in suit in the sense of being a 

co-sharer in the mahal to which this land appertains, Such a suit, 

so far as wecan gather, would have ' been met by the present 

plaintiff with a plea that he never had’ denied, or was disposed to 
deny, the defendant’s proprietary title. There is a ruling of this 
Court which is in favour of the respondent in this case, namely, 
Dalchand v. Shamla and another (1), With all respect to the 
learned judges who decided that case it seems to us that they 
failed to distinguish between the case of pleadings by which a ques- 
tion of proprietary title is raised and that of pleadings which mere- 
ly raise a question as to the nature of the defendant’s possession. 
In the present case, what the plaintiff had to prove in order to 
succeed was that he, as occupancy tenant, let the land in suit fo the 
defendant, and even though the latter be a co-sharer in the ma- 


hal to which theland appertains or even the sole proprietor or 
(1) [L905] 2 A. L J. Ra, 176. 
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that mahal, there would be nothing illegal in sucha contract of 
tenancy as was alleged by the plaintiff. The point thus raised was 
one, the decision of which is within the province of the Revenue 
Court and as we are unable to hold that any question of proprietarye 
title was raised before the Assistant Collector, was determined by 
that court or was in issue before the District Judge, we must hold 
that no appeal lay in this case to the latter court. We, therefore, 
accept this appeal, set aside the order and decree of the lower 
appellate court and direct the District Judge of Gorakhpur in lieu 
thereof, to return the petition of appeal presented to his court 
for presentation to the proper court. The appellant will get his 
costs in this Court and in the lower appellate court. 


A. C. M. : Appeal allowed. 


- 


~- MUMTAZ AHMAD AND ANOTHER 
= . versus ` 
SRI RAM AND OTHERS*. 


Registration Aoi (LX of 1908), socuons 17 (b), 49—Astignment of a dooree for salo of 
immoseable proporty— Whether compulsorily registrable—Oljootion to validity of 
assignment—Oode of Ohol Procedere (Y of 19083, Order 81, rulo 16. 

A deeree for sale of mortgaged property is not immoveable property 
within the meaning of sestion 17 (b), Indian Registration Act. An assignment 
of such a deeree is, therefore, not sompulsorily registrable. Gopal Narain 
v. Trimbak Sadashiv, L L. B., 1 Bom., 267; Afaisaddilal v. Mohammad Hamf, 
10 AL. J. R., 167, distinguished. Abiel Mafd v. Muhammad Hafs Ullah, 
I. L. B., 18 All, 89: Bağnaih Lohia v. Boysndranath Palu, 6. C. W.N. 
5, followed. : 


Held further that an objection to the validity of the assignment ought to 
have been raised when the assignee applied under Order 21, rule 16, to 
get himself substituted in place of the decree-holder. 


EXECUTION SECOND APPEAL against a decree of Khan Baha- 
dur Moulvi Muhammad Shafi, Additional District Judge of Meerut, 
confirming a decree of M. Muhammad Hussain, Additional Subordi- 

f nate, Judge. i 


The material facts are these :—On the 22nd June, 1910, Bhawani 


Singh obtained a, decree against Mumtaz. Ahmad and others for 


recovery, sale of the mortgaged property, of Rs, 2,291 8 O, the 


Tudball, J. 
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amount due on the mortgage. On the 21st October, 1911, he 
sold the decree to Sri Ram by an unregistered deed, for Rs, 
1,500. Sri Ram applied for substitution of his name in place of the > 
edecree-holders, and without any objection on the part of the jpdg- 
ment-debtors, his name was brought on the record under Order 21, 
rule 16, The assignee applied on the 15th May, 1912, for execu- 
tion of the decree transferred to him. The judgment-debtors 
objected on the ground that the sale-deed being unregistered, was 
inoperative and the assignee could not execute the decree. The 
first court overruled the objection and held that the trarisfer of a 
mortgage decree need not be registered. On appeal; the District 
Judge confirmed the order of the first court. i 
The judgment-debtors appealed. ° 
Shaji-us-saman, for the appellants, oo 
The deed of assignment under which the decree was transferred 
from the original decree-holders to the present respondents was ` 
one, which tonveyed certain interests in immovable property for 
it gave to the vendee the right to get the property sold through l 
the intervention of the court. This right is certainly an interest 
in immovable property within the meaning of section 17, clause (6), 
of the Registration Act and,‘as such, the’ registration of the sale- 
deed was compulsory under the provisions of that section. He 
relied on 
Gopal Narain `v. Trimbak SadasMs, [1876] I. L. R., 1 Bom., 268. 
Muisadds Lal v. Muhammad Hawf, [1912] 19. A L. J., 167. 
Abdul Majid v. Muhammad Faisullah, [1801] L L. R., 18 Al., 89. 


Ram Ratan Ohakerbuity Y. Jogosh Ohandra Bkaitacharya, [1909] 120. W. N. 625. 
Ramesawi Patar v. Ohman Asri, [1991] L L. R.. %4 Mad., 449. 


Nihal Chand, for the respondents was not called upon. 
The judgment of th Court was delivered by 
TUDBALL, J.—This appeal arises out of Execution procedings. 


‘A final decree for sale was obtained under Order 34, rule 5, of the 


Code of Civil Procedure in respect of certain property. The decree- 
holder assigned all his rights and interests under the decree te the 
present respondent by an unregistered deed. Thè assignee applied 
to be brought on the record in place of the-decree-holder. Notice 
was issuedto the judgment-debtors. After several- attempts to serve 
them personally had failed, substituted service was allowed and an 
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order under Order 21, rule 16, was passed in favour of the assignee. 
The assignee then applied for execution of the decree. Thereupon 
the judgment-debtors raised an objection that the deed of sale 
being unregistered, the assignee had no title and therefore coul? 
not execute the decree. The courts below, relying on the 
decisions in Addul Majid v. Mohammad Faisullah (X) and in Baty- 
nath Lohia v. Binoyendranath Palit (2) dismissed the objections. 
Hence the present appeal. On behalf of the appellants it is urged 
that the deed in question transferred to the assignee an interest in 
immoveable property and therefore in view of section 17 (6) and 
section 49, clause (a), of the Registration Act, the assignee has no 
interest. Reliance was placed on Gopal Narayan v. Trimbak 
Sadasiv and another (8) and Mutasaddi Lal v. Mohammad Hanif 
(4). Of these two, the former decision was passed in 1876 and 
the judgment gives no reason for the decision. In regard to the 
latter, it is not in point at all That case related to the transfer 
of the rights of the mortgagees under the mortgage-deed by 
means of an unregistered document. In our Opinion, this appeal 
must fail. In the first place, the proper occasion for the appellants 
to take this objection was on the application of the assignee for 
an order under “Order 21, rule 16. In the next place, in view of 
the decisions in I. L. R, 13 All, p. 89, I. L. RY, 23 Cal, p. 450 and 
6C.W.N.,p.5, it seems to us that there is no force in this 
appeal. The latter case is on all fours with the case now before 
us, A decree not being immovable property, it has been- held in 
the Calcutta cases noted ahove that the transfer of a'decree does 
not operate to create an interest in immoveable property and the 
deed of transfer is, therefore, not compulsorily registrable. In 
our opinion, the appeal must fail, and we dismiss it with costs, 
X Appeal dismissed. 


~ (1) [1890] I. L, E., 13 AMS 89. 
(2) [1901] 6 0. W. N., 5. ? 
(8) [1876] 1 1. L. R., Bom., 367. 
(4) [1912] 10 A. L. J. R., 107. 
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| PRIVY COUNCIL. 


JANKI PRASAD SINGH 
versus 


DWARKA PRASAD SINGH 


June, 10. Oudh Brtates Aot (1 of 1869). sootions 3, 3 and ¢—Tulugdar—Eslate—Summary 


Logp SHAW, 
DOED 


Sotilement —Kvoontion of Kabuliat on tho 18th Ooiober, 1859 -Imparubhty— The 
aoquisitions of a Tulugdar become part of his Tanga. 


An order sanctloning the summary settlement of Government revenue in 
respect of 9 villages in Oudh with one A, a3 Malgusur, was passed on the 
oth October, 1839, but the Kabstiat was nut signed by him until tha follow- 
ing 13th, and in the first regular settlement 6 more viliages were desreed to 
him. A’sname was entered In the first and second lists prepared under 
section 4 of the Ondh Estatos Act (Act 1 of 1869) : 


Held, that the summary settlemenf was in fact made on the 5th October, ` 
1859, whioh was ‘ between’ the two dates given In section 3 of the Act and 
the right whloh A aoguired by the order of that date, was not affected by 
the delay in signing the Kabuliat, the execution of which on the following 
18th related back to the former date. . 

Hoad, also, that A was a Tulugdar and the said-villages (15) constituted 
an ‘Estate’ within the meauing of section 2 of the Aet and were conse- 
quently impartible. 

Held, further, that the question whether properties acquired by an Oadh 
t Talugdar’ became part of his ‘ Taluga’.for the purpose of his succession- 
depended on his intention to incorporate the aequialtions with the ‘Tw uga.’ 
BSrimatt Rani Pardaits Kumar Debi v. Jagdis Chumder Dhabal, [1901] L. R., 29 
I. A., 83, followed, 


Two CONSOLIDATED APPEALS from two decrees of the court 


of the Judicial Commissioner of Oudh, dated September 8, 1909, 
varying a decree of the court of the Subordinate Judge of Bara- 
banki, dated September 15, 1908. R 


The suit giving rise to these appeals was instituted by the 


plaintiff for partition of certain villages enumerated in a list atach- 
ed to the plaint. The first defendant was-his elder brother and 
their méther, who was then alive, was joined as the second defend- 
ant. The plaintiff alleged that the parties were members of a 
Hindu joint family governed by the Mitakshara lawy, and that the 
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properties in suit, which were in the possession of the first de- 
fendant, were partible ancestral family property. He, therefore, 
prayed that a one-third share should be given to him. 


The first defendant alone contested the suit. His defence was” 
that the properties mentioned in the plaint formed a ¢a/uga called 
Rani Mau which was subject to the provisions of Act 1 of 1869 
and consequently impartible. He also pleaded that the said pro- 
perties were impartible and devolved on a single heir by a custom 
governing the family. 

It was established that an order was passed on the 5th October, 
1859, sanctioning a summary settlement of Government revenue in 
respect of g of the villages in suit with a predecessor-in-title, one 
Autar Singh, as .Walgusar, but the Kadsliat was not signed by 
him until the 13th of that month; that in the course of the first 
regular settlement, 6 more villages were decreed to him, and that 
he subsequently acquired by purchase the remaining properties. 


The Subordinate Judge held that Autar Singh was a 7alngdar, 
that the summary settlement was made with him on the 5th Octo- 
ber, 1859, and that the 9 villages ‘then settled, together with the 6 
decreed to Autar Singh in the course of the first regular settlement, 
formed an ‘estate’ within’the meaning of Acte 1 of 1869 and were 


therefore impartible. He found that the custom that the family 


_properties devolved on a single heir was established and the said 
15 villages were consequently impartible. But as regards the pro- 
perties acquired by Autar Singh subsequent to the first regular 
settlement, he held that there was no evidence to prove that Autar 
Singh intended to incorporate the same with his 7aduga and suc- 
cession to them must therefore be governed by the ordinary Hindu 
law of inheritance. In the result, the Subordinate Judge gave the 
plaintiff a decree for one-third share of thé subsequently acquired 
properties, but dismissed the suit in respect of the rest of the pro- 
perties. ° 

Both parties appealed and both the learned Judges who heard 
the appeals, agreed with the court below that an ancient custom 
of impartibility and primogeniture was established as existing in 
the family of the parties, but that that custom did not govern the 
succession to the properties acquired by Autar Singh subsequently 
to the first regylar settlement, which was “ joint family property in 
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which all the members of the family are equally interested.” On 
the question whether the land, in respect of which the plaintiff's 
suit had been dismissed, did or did not form a Talugdari estate 
evithin the meaning of the Act (1 of 1869), there was a difference of 
opinion. One learned Judge decided it in the negative, holding 
that the settlement with Autar was not made by the roth October, 
1859, the date mentioned in section 3 of the Act, the formalities not 
having been carried through until three days later. The other learn- 
ed Judge was of opinion that the transaction was really concluded 
and the settlement made with Autar Singh on the 5th October, 
1859, when the order for the summary settlement was made, 


The mother of the parties having meanwhile died, the plaintiff 
in his appeal asked for a half share instead of a third. Decrees 
were accordingly passed dismissing the defendant’s appeal and 
giving the plaintiff one-half of the lands of which the Subordinate 
Judge had decreed to him a one-third share. ` 


Both parties thereupon appealed to His Majesty in Council. 


Sir H. Erle Rickards, K. C, and K. Brown, for the defendant, 
The order for summary settlement was made on October 5, 1859, 
on which date Autar Singh acquired the right to have the summary 
settlement of nine vijlages made with him The execution of the 
kabuliat on the following 13th was a formal matter and the 
kabuliat when executed related back to the 5th. During the first 
regular settlement, 6 more villages were decreed to him. These 15 
villages thus acquired form an ‘Estate’ within the meaning of 
Act (1 of 1869): see sections 2 and 3 His name was entered in the 
first and second list prepared under section 8, and under section 10 
the court is bound to take judicial notice of the lists, which are 
conclusive evidence that Autar was a 7 a/xgdar within the meaning 
of the Act. The ‘ Estate’ consisting of the 15 villages is impart- 
ible and the defendant being the elder son is rightly in possession 
thereof as successor to his deceased father : see section 22, clause 1. 
Reference was made to Syke’s “Compendium of Oudh Taluqdari 
Law,” paragraphs 285, 378, 382, 393, and 403 : Letter dated the 1oth 
October, 1859, scheduled to’ Act 1 of 1869; and the Oudh “Land 


- Revenue ‘Act (Act 17 of 1876), section 17. 


Both courts in India have found that the custom of impartibi- 
lity applics to „the family, estate and the presumption , is:that the 


“evo tert ee 
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Įlevolution of the other family property would take place accord- 
ing to that custom unless the plaintiff could displace‘ such pre- 
sumption : f 
Thaker Ishi Singh v Baldeo Singh, [1884] L. R, 11L A., 135, at p, 148, 
Jagdish Bakadwr v.,Sheo Partab Singh, [1901] L. R., 28 L A., 160, ab p. 116. 
Nawab Ibrahim Ali Khan v. Nawab Muhammad Ahsan Ulah Kham, [1912] 
L B., 39 I A., 85. 


Rajindra Bahader Singh v. Rams Baghubans Kuar, 11 Oudh Cases, 256 at 
p. 269. : 


(De Gruyther, K. C.: The casein 11 Oudh cases, 256, is under 
appeal to’ your Lordships’ Board.) 3 
(MR. AMEER ALI mentioned the case of 
(Debi Bakhsh Singh v. Chandrabhan Singh, [1910] L. R., 87 I. A., 168.) 
There is no evidende to show that the other property is exempted 
from the application of the custom of impartibility. The suit, 
therefore, should be dismissed. 


> De Gruyther, K. C., and Dube, for the plaintiff : The summary 
settlement was not made, as required by section 3 of-Act I of 1869, 
between ist April, 1858, and roth October, 1859. It was made on 
the 13th October, 1859, when the kabultat was executed. There is 
therefore no ‘ Estate’ in this case within the meaning of the Act, 
assuming that the summary settlement was made on the 5th 
October, 1859 when the order therefor was made, it was not 
made with Autar as Talugdar, but as Malgnsar. The word Talug- 
dar had not acquired in 1859 the statutory meaning given to it 
under Act 1 of 1869. The villages settled in 1859 are therefore not 
an ‘ Estate’ within the fheaning of the Act and section 22 thereof 
has no application. 


(LORD MOULTON : Autar is put in the lists prepared under the 
Act as a ¢a/ugdar and we cannot go outside it If summary settle- 
ment of Government revenue was nyade with him itis sufficient 
for the purpose of section 3 of the Act.) o f 


Reference was made to Syke’s “Compendium of the Oudh 


Talugdart Law,” paragraphs 15, 25, 29, 51, 53, 55 and 285 sand 
Parliamentary papers relating to Oudh, 1859. Sa, See 
>» “It is; hawever, contended thata family custom of impartibikity 
is. established. But .before the settlement with Autay, there are 
instances. to show that, the family property - was.partitioned and 


Mr. Ameer 
dh, 
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since that settlement no occasion to partition had arisen. The 
alleged custom is therefore not established. Reference was made 
to Mayne “On Hindu Law and Usage,” 7th Ed, paragraphs, 61 
and 633, 54, and 469 ; 
° Hyder Hossain v. Maho ned Hossain, [1872] 14} L A., 401. 
 Bhax Nanaji Utpat w. Sundra Bal, [1874] 11 B. H. C. R., 949, 


Autar executed the kaġuliat in 1859 as representing the family 
and the property then settled as well as that acquired thereafter is 
partible and governed by the ordinary rules of succession under the 
Hindu Law. In any case, the subsequently acquired property is 
partible, 

(LORD SHAW referred to 


- Srnmau Rae Parbati Kamari Dobi v. Jagars Ohindor Dh ibai, (1902) L. R, 
29 L A., 82.) 


There is no specific evidence to show that the subsequently ac- 
quired property was intended to be included in the original ẹstate. 


Sir H. Erle Richards, K. C, replied. 
The judgment of their Lordships tvas delivered by 


Mr. AMEER ALL—These are two consolidated appeals from a 
judgment and decree of the court of the Judicial Commissioner 
of Oudh, dated the 8th of September, 1909, and arise out ofa suit 
brought by the plaintif, Dwarka Prasad, in the court of the 
Subordinate Judge of Barabanki, for partition of certain properties 
known as Taluga Ranimau, in which he claimed a share as a 
member of a joint Hindu family governed, by the Mitakshara Law. 

The two detendants to this action were the plaintiffs elder 
brother, Janki Prasad, and their mother, Marjad Kuar, and as the 
mother, under the Afttakshara Law, is entitled on the partition of 
ancestral property to an equal share with the sons for her life, the 
plaintiff asked for a decree in respect of a third share in the entire 
property included in the list attached to the plaint. 

The defendant, Janki Prasad, alone contested the suit, the 
ground of his defence being that the Tanga sued for Was, under 
the provisions of Act 1 of 1869, as also by custom governing tlie 
family, an impartible estate descendible to a single heir, to which 
the ordinary rules of the Hindu Law of inheritance did not apply. 
The parties thus went to trial on two distinct-issues, vzs., whether 
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the properties in suit belonged to a joint Hindu family and were 
subject to the incidents ordinarily attached to such properties, or 
whether they formed in whole or in part, under Act 1 of 1869, or 
by custom, an impartible estate. f : . 


A short history of the family will explain the reasons on which 
the courts in India have proceeded in arriving at their. conclu- 
sions. The nucleus of the Za/uga in dispute is said to have been 
formed by one. Suk Shah. He owned nine villages, but the 
number increased to sixteen in the hands of his son and succes- 
sor, Sakat Singh, who lived about the. close of the 18th century. 
In 1856, when the British first occupied the kingdom of Oudh, 
the Talega included 21 villages, and was held by Autar Singh, 
eighth in descent from Gulal Shah, the original ancestor of the 
grandfather of Suk Shah. .On the outbreak of the Mutiny, Autar 
is said to have disappeared. Nor did he make his appearance on 
Lord Canning’s famous Proclamation issued in March, 1858. The 
British authorities accordingly proceeded to make a settlement of 
his confiscated villages with’third parties. - But some time in July, 
1859, Autar appeared before the authorities, explained the reason 
of his non-appearance before, and applied for a settlement of his 


villages. They were „apparently satisfied with his explanation, 
and on the 5th of October, 1859, an order Was passed on his appli- 


cation, sanctioning the summary settlement with him of the re- 
maining nine villages which had. not been finally settled with 
others, The kabwliať, however, was not signed by him until the 
13th of that month. 7 

In the course of the regular Settlement which followed shortly 
after, Autar recovered decrees for possession of six more villages. 
He was thus in possession of-some 15 villages when Act 1 of 1869 

_was passed into law. Later on, he ee by purchase several 
other properties. 

Autar died in 1879 without issue aad was succeeded in the 
possession of the properties by his nephew, Jang Bahadoor, the 
eldest son of his brother, Bisheshur. Jang Bahadoor died in 1889, 
leaving him surviving two sons, vis. the plaintiff and the defend-_ 
ant, Janki Prasad, the latter being the eldest. On Jang 
Bahadoor’s death, Janki Prasad came into the possession cf thé 
entire property. - : 
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The Subordinate Judge has held that the properties which were 
settled with Autar in 1859, together with those decreed to nim in 
the course of the Regular Settlement, form an “ Estate” within the 
meaning of Act 1 of 1869 and are descendible to a single heir and 
are consequently impartible. But as regards the several properties, 
Autar Singh acquired by purchase subsequent to the Regular 
Settlement, the ‘Trial Judge was of opinion that in the absence of 
evidence establishing an intention on his part to incorporate the 
subsequent acquisitions with the “ Estate,” they must be held to be 
governed by the ordinary Hindu law of inheritance. He accord- 
ingly decreed the plaintiffs claim in respect ofa one-third share 
in what he calls the “acquired” properties and dismissed the suit 
as regards the rest. £ 


Both parties appealed to the court of tbe Judicial Commissioner 
of Oudh which affirmed the decree of the Subordinate Judge with 
a modification in respect of the parties’ shares neceasitated by the 
death of their mother Marjad Kuar, which became one-half each 
instead of one-third. 


The plaintiff and the defendant have both appealed to His 
Majesty in Council against the judgment and decree of the 
appellate court. The, plaintiff contends that the’ lower courts 
are wrong in holding that the properties in respect of which his 
suit has been dismissed, form an “ Estate” within the meaning of 
the Act, and are, consequently, impartible; whilst the defendant 
urges that the properties, a half share of which has been decreed to 
the plaintiff, being accretions to the “ Estate or taluga, are equally 
impartible. 


As regards the contention of the plaintiff, the first point to 
determine is the meaning which the Legislature has attached to 
the word “ Estate” with reference to properties coming within the 
purview of Act 1 of +869, and that meaning must be gathered so 
far as possible from the enactment itself. i 


The term “ Estate” is defined in section 2 to mean “ the salga 
or immoveable property acquired or held by a salugdar or grantee 
in the manner mentioned in ‘section 3, section 4 or section 5 or 
the immoveable property ‘conferred. by a special grant of the 
British Government upon a grantee.” And “Taluqdar ” is declared 
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to mean a person whose name is entered in the first of the lists 
mentioned in section 8. 


Section 3 declares that :— 


“ Every Taluqdar with whom a summary settlement of the Government revenne™ 


was made between the first day of April, 1858, and the tenth day of October, 1859, 
or to whom, before the passing of thia Act and subsequently to the first day of 
April, 1858, a taluqdari sanad hes been granted, shall be deemed to have thereby 
acquired a permanent, heritable and transferable right m the estate comprising 
the villages and lands named in the list attached to the agreement or kabulat 
executed by such Taluqdar when such settlement was made, or whieh ma) have 


been or may be decreed to him by the court of an offieer engaged in making the 
first regular settlement of the province of Oudh, such deeree not having been 


appealed from within the time limited for appealing against it, or, if appealed 
from, having been affirmed” 


Section 8 provides that :— 


‘¢ Within six months after the passing of this Ast, the Ohief Commissioner of 
Ondh......cscceceeeees shall cause to be prepared six lists, namely :— 


“ Mrai.—A list of all persons who are to be considered Taluqdars within the 
meaning of this Ast. 


Second.—A list of the Taluqdars whose estates, necording to the custom of 
the family on and before the thirteenth’day of February 1856, ordinarily devolved 
upon a single helr.” 

The rest of the section is immaterial for the purposes of this 
case. Section 22 lays down the rules relating to intestate succes- 
sion to the estates of Taluqdars whose names have been entered 
in the second, third or fifth of the lists mentioned in section 8. In 
the first instance, it declares that if any Taluqdar whose name is so 

_entered were to die intestate as to his estate, such estate shall 
descend “to the eldest son of such Taluqdar or grantee, heir or 
legatee, and his male lineal descendants, subject to the same con- 
ditions and in the same manner as the estate was held by the 
deceased.” 


It is common ground that “a summary settlement of the Govern- 
ment revenue” was made with Autar Singh*in respect of nine 
villages “ between the 1st day of April, 1858, and the loth day of 
October, 1859.” Their Lordships are not omitting from considera- 
tionthe fact that the Kadu/iat was not executed until the 13th of 
October. To this they will advert later. It is also admitted that 
he obtained decrees in respect of six other villages in the first 

Regular Settlement of the Province, and that his name was entered 
in the Lists prepared under the statutory provisions of section 
104 R 
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8. Itis clear, therefore, that Autar was not only a Taluqdar, but 
that his ¢a/uga acquired by virtue of the above-recited ` proceed- 
ings, was an “Estate ” within the meaning of the Act. 


One of the learned Judges in the court below has considered 
that the execution of the Kaéséiat after the time-limit mentioned 
in section 3, deprived Autar Singh’s fa/uga of the character of an 
estate defined in the statute, although in his conclusion he agreed 
with the Subordinate Judge in holding that it was impartible pro- 
perty. His view may shortly be summarised as follows : as the 
principal villages included in the Taluqa were not acquired either 
‘under a grant or a summary settlement made between the two 
dates mentioned in section 3, the property did not constitute an 
“Estate” defined in section 2 ; but as it Appeared in the evidence 
that the Taluga had ordinarily devolved upon a single heir on and 
before the 13th of February, 1856, it must be treated as an im- 
partible estate descendible under the rules of devolution provided 
in section 22, 


The other learned Judge held in substance that under the 
circumstances of the case it may fairly be assumed that the summary 
settlement with Autar was made before the roth of October, 1859. 


In their Lordships’ judgment the les’ technical construction 
seems more in accord with the true intent of the enactment. It is 
easily conceivable that a settlement might be made within the 
time-limit, and yet the formal documents connected therewith 
might not, owing to causes beyond the, control of the person with 
whom the settlement is made, be executed until later. The law 
must be absolutely explicit that non-execution within the time is 
fatal to the right which it expressly gives before it can be so 
construed. Clause 3, which declares the right a Taluqudar acquires 
in villages and lands settled with him, states that he shall be deemed 
to have acquired théreby ” (that is by the summary settlement), a 
permanent, heritable and transferable right in*the estate compris- 
ing the villages and lands named in the list attached to the agree- 
ment or Kaduliat executed by such Taluqdar when such settlément 
was made.” The right the Taluqdar is declared to have acquired 
comes into existence with the settlement, the rest of the clause 
merely describes the properties with respect to which it takes 
effect, If the settlement was directed, on the 5th of October, to be 
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made with Autar Singh, the delay in the signing of the formal 
documents would not affect the right he acquired thereby, as the 
execution of the agreement would relate back to the time when 
the,settlement was in fact made. The authorities charged with tht 
execution of the duties imposed by section 8 of the Act do not 
appear to have considered that the delay which had occurred in 
the signing of the Kadwliat affected Autar Singh’s rights in the 
properties settled with him in 1859, or differentiated him from the 
other Taluqdars ; and although the settlement had been made with 
him as Malgusar, he was, in fact, included as a Taluqdar in the 
General Lists prepared under the section, and the property of 
Ranimau was entered against his name as the estate in his posses- 
sion. Section 10 of thesAct provides that “the Courts shall take 
judicial notice of the said lists and shall regard them as conclusive 
evidence that the persons named therein are such Taluqdars or 
Grantees.” ` 

Their Lordships have no hesitation in holding that the pro- 
perties settled with Autar Singh in 1859, together with those of 
which he obtained possession under decrees passed in his favour in 
the course of the regular settlement, constitute an “ Estate” with- 
in the meaning of the Act, and are consequently impartible. 


The defendant’s appeal relates to that portion of the lower 
courts decree which, affirming the order of the Subordinate Judge, 
awarded to the plaintiff a half share in the properties subsequently 
acquired by Autar Singh. Janki Prasad has died since the institu- 
tion of this appeal, and he ‘is now represented by his minor son, 
Dharaband Singh. It is contended on his behalf that by the 
custom of the family these acquisitions became part of the original 
estate, and are, therefore, not subject to the ordinary rules of 
inheritance, $ 

Both the Courts in India have come to the conclusion that 
the evidence is insuficient to establish the alleged custom. And 
no adequate reason has been shown to induce their Lordships to 
takøa different view. The only other point that remains to be 
considered is whether the lands subsequently acquired were as a 
matter of fact incorporated with the Taluqa. As has been pointed 
out by this Board in the case of Parbati Kumari Deti v. Jagadts 
Chunder Dhapal (L. R, 29 1. A, 82), the question whether properties 
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acquired by an owner become part of “ the ancestral estate for the 
purpose of his succession, ” depends on his intention to incorporate 


the acquisitions with tbe original estate. 
e 


The Courts in India have concurrently found against the de- 
fendant on this point, and their Lordships see no reason- to differ 
from their conclusion. Both Courts appear, however, to have 
fallen into an error in respect of one property, Kamrauli, for a 
half share of which they have made a decree in favour of the 
plaintiff. It is admitted on his behalf that Kamrauli is one of the 
villages for which Autar Singh obtained a decree in the regular 
settlement proceedings. The decree of the Lower Court must, 
therefore, be varied by the elimination of Kamrauli. 


Subject to this variation both appeals “will be dismissed, each 
party bearing his own costs, 

And their Lordships will humbly advise His Majesty accord- 
ingly. 


Appeal dismissed. 
Solicitor for the Defendant: The Solicitor, India Office. 


Solicitors for the Plaintiff: Barrow, Rogers, and Nevill. 
J. M. P. 
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— HIGH COURT. g 
BALWANT SINGH AND ANOTHER Omm. 
VEY SUS i 1018, 


GAYAN SINGH AND OTHERS® Augusl, 1. 


Interesi—Post diem—Jntention of parties— Morigage by conditvonal sale—Iniores! dci RICHARDA, 


(XXXII of 1889)—Paynent of mioresi, whoiker a charge. 


Pieaorr, J. 
The question whether a mortgagee is entitled to post diem interest depends , 


upon the particular cireumstancss of each case. The mere fact that the 
parties stand in the relation of mortgagor and mortgagee is not sufficient to 
entitle the latter to terest upon the money advanced at the contractual 
rate up to the date of payment when there is no provision in the deed regard- 
ing such payment. 

Quory.—Whether interest ought to be decrved under the Interest Act, In 
any event, interest under that Act would not be a charge en the mortgaged 
property. ° 
SECOND APPEAL from a decree of E. C. Allen, Esq., District 

Judge of Mainpuri, modifying a decree of Babu Pratap Singh, 
Additional Subordinate Judge. 


Suit for foreclosure of a mortgage. 


Dharam Singh and Sundar Singh, the predecessors-in-title of 
defendants, executed a mortgage by conditional sale in favour 
of Towri Singh, the ancestor of the plaintiffs, on the 9th March, 
1869. The mortgage purported to have been executed to pay 
off a prior mortgage of 14th January, 1864, in favour of one Pem 
Singh. The defendants pleaded payment and absence of legal 
necessity to make the mortgage but both the pleas were decided 
against them. The Subordinate Judg® decreed the suit, giving 
six months’ time fothe defendants to redeem. Interest was to « 
be calculated up to six months from the date of decree. The 
District Judge, however, modified the decree only allowing interest 
for four years from the date of the bond. 

The terms of the bond were as below :— 


In order to pay off a previous mortgage deed I have borrowed Ra. 360 from the 
mortgagee and hypothecated the share of which I am the owner as security. I will 
#8. A No. 174 of 1918. 


e 
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repay and liquidate the loan with interest at 1-8 per mensem in one lump snm 
within four years. If I fail todo this, after the expiration of the appointed 
period, the hypothesated property may be foreclosed and sold outright.” 

e The learned Judge held that the intention of the parties was 
that no interest was to be paid after four years from the date*of 
the bond. 

Plaintiffs appealed. 

Sital Prasad Ghose, for the appellant. The relation of mortgagor 
and mortgagee subsists up to the date the property is not fore- 
closed and so long as that relation subsists interest is payable. 
The interest is a charge upon ‘the property. In all cases of redemp- 
tion interest runs up to the date of payment and in cases of fore- 
closure up to the date ‘the property is foreclosed. 

Muthuradus v. Rajs Narendra Bahadur, [1896] 1. L. R., 19 Al., 89. 

Gudri Koer Y. Bhubancswart Kumar Singh, [1891] I. L. R., 19 Cal., 19. 

The case in 

Bukramaj Towari ¥. Durga Dayal Tewari, [1898] I. L. B., 21 Cal., 274, 
is against me but that does not lay down the correct law. In fact 
a subsequent'case 

Mots Singh v.'Rumoharı Singh, [1897] 24 Oal., 9 
‘does not follow that case. Pans 

Even though the courts are not bound to allow the stipulated 
rate of interest, they have inherent power to allow interest under 
the Interest Act. In this case such a power should be exercised. 
Order 34, rule 2, of the Code of Civil Procedure also contemplates 
that interest should be allowed up to the date of redemption. 

Sundar Lal (with him Abdul Raoof), for the respondents. The 
question is whether interest is payable ‘on this mortgage. The 
question of intention is material. The intention was that the pro- 
perty was to be absolutely conveyed if principal and interest was 
not paid by the end of four years. This is no contract for pay- 
ment of any interest after Jour years, at the end of which period 
the property was to bécome the property of the mortgagee and the 
debt wiped off The contract of mortgage contemplated that the 
debt will be extinguished either by payment or by transfer of pro- 
perty in lieu thereof, at the end of the term. ‘The payment „of 
interest post diem was not contemplated. . 

The mortgage in question is the creation of a contract and in 
the absence of a stipulation in the mortgage the interest post diem 
(even if it were payable by way of compensation or under the pro- 
visions of Act 32 of 1839 (Interest Act), could not be made a charge 
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upon the property. There is no statutory provision creating such 
a charge for any interest payable as compensation. 
The judgment of the. Court was delivered by 

, RICHARDS, C. J.—This appeal airses out of a suit for fom- 
closure. The mortgage is a very old one, being dated the gth of 
March, 1869. The mortgage provided for the payment of the 
sum of Rs. 300 with interest at 1-8 per cent. per-mensem, in one 
lump sum upon a certain specified date, four years from the date 
of the mortgage. It then provided that ifthe money was not 
paid on that date the property should be the absolute property of 
the mortgagee. There was no stipulation of any kind for the pay- 
ment of interest after the date fixed; and the mortgage as mentioned 
above was made before the passing of the Transfer of Property 
Act. Numerous defences were raised in the courts below. 


The court of first instance gave a decree for foreclosure as- 
certaining the interest at the sum of Rs. 3,178-4-7 together with 
the Rs. 300 for principal, and provided that if payment was not 
made on the 20th day of July, 1912, the defendant should be abso- 
lutely debarred from all right to redeem the mortgaged property. 


The lower appellate court modified the decree of the court be- 
low to this extent that it ascertained the amount due as being Rs. 
300 principal together with interest at 1-8-0 per cent. per mensem for 
four years, that is to say, Rs. 300 for principal, and Rs. 216 for 
interest making a total of Rs. 516. Six months were allowed for 
payment and during which period of six months interest at the 
rate of 6 % per annum shuld run. 

The plaintiffs come here in second appeal contending that the 
decree of the court of first instance was correct and that the in- 
terest should have been allowed at the contractual 1ate during the 
whole period up to the time paid for pgyment. Inthe course of 
the argument the learned Vakil on behalf ef the appellants con- 
-tended that even jf he was not allowed the contractual rate of in- 
terest he should be allowed some rate of interest under the pro- 
vigjons of the Interest Act. 

The main proposition of the appellants is that in all cases of 
mortgage by conditional sale, interest at the contractual rate runs 


up to the time fixed for payment and that this is the necessary- 


consequence of the relationship of mortgagor and mortgagee 
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whether the payment of interest is or is not provided for by the 
deed. The question is by no means free from difficulty. In the 
case of Gudri Koer v. Bhubaneswari Coomar Singh (2), it was held 
under circumstances which we cannot distinguish from the present, 
that post diem interest was not recoverable. This case was refer- 
red to and approved by the majority of the court in the Full ‘Bench 
. ruling of Moti Singh v. Ramohari Singh (2). The question of post 
diem interest came before their Lordships of the Privy Council in 
the case of Mathura Das v. Raja Narender Bahadur (8). In that 
case (which was one of a simple mortgage) this High Court had 
refused to allow post diem interest in a mortgage by conditional 
sale. This decision was overruled by their Lordships of the 
Privy Council: but a perusal of the judgment shows that tHeir 


. Lordships based their judgment on the particular terms of the 


mortgage-deed and in particular upon a covenant in that deed 
which provided that the mortgagor would not transfer the mort- 
gaged property until the full principal and interest had been paid, 
The stipulations in that deed upon which their Lordships relied 
are entirely absent from the mortgage in the present case. Under 
these circumstances, we see no sufficient reason to interfere with 
the decision of the court below. 

With regard to the point that interest “should be allowed un- 
der the Interest Act, it seems as extremely doubtful having regard 
to the time which has elapsed since the deed was entered into 
whether any interest could be reasonable under that Act, but in 
any event we do not think that the sum which could be awarded 
under that Act, would be a charge on the property. In the pre- 
sent case, the duty of the court is to ascertain what sum is ‘now 
charged on the property for principal and interest. 

Under these circumstances, we think that the decision of the 
court below was correct and we accordingly dismiss the appeal 
with costs. The time for payment is enlarged so as to run for 
four months from the date of this decree. Simple interest at 6 
per cent. per annum will continue to run as decreed by ‘the 
court below. The decree will not issue until the appellant* or 
respondent has made good the deficiency. 


M. L. N. Appeal disinissed. 
(1) [1891] L L. R., 19 Oal., 19. (2) [1897] L L. B., 24 Cal., 699, 
(8) [1896] L L, B., 19 AIL, 89, 
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JAS KUNWAR*. 


Land Ravenuo dot (III of 1901), sections 107 amd 111—Parttion— Hindu widow— 
In possession in liou of mamienanos by way of consolation —Not a co-eharor— Cannot 
claim partition of mahals. 

The mere fact that an applicant for partition is recorded as a oo-sharer 
ard has been in possession of his share, does not entitle him to obtain a partition 
under the Land Revenue Ast. Hence, where a Hindu widow was placed in 


posséesion of a share of joint family somindari in lieu of maintenance and by i 


way of consolation under a family arrangement, kald, that she was not a oo-sharer 
within the meaning of avetion 167, Land Revenue Act, so as to be able to olaim 
a partition of that share, Kaflaski Kuwar v. Badri Prasad, (unreported); 
Bhoop Singh v. Musammait Phool Awar, [1867], N.-W. P.H. Ct. R., 168 
(s.o) 2 Agra High Court Report 168, followed. Jhenna Kuar v. Cham 
Sukh, [1881] I. L. R., BAL, 400, referred to. Habid-w-lak v. Musammat 
Rushimba, [1908] 8 A. L. J. R., 481, distinguished. 
SECOND APPEAL against the decree of L. Johnston, Esq., I. C. S. 
District Judge of Meérut. confirming the: order of Muhammad 


; Ghafur Khan, Assistant Collector of Meerut. 


The facts of the case are these :—Mohan Singh, the ancestor of 
the parties: was the owner of the property in dispute. He died 
about thirty or thirty-five years ago. He had three sons, Prem 
Singh, Gaila Singh and Neman. Prem Singh died during the life- 
time of Mohan Singh, leaving him surviving his widow, the plaintiff ; 
Gaila Singh died shortly after Mohan Singh’s death. On the death 
of Mohan Singh, his property was recorded in the khewat in the 
names of the aforesaid Gaila, Musammat Jas Kunwar, the plaintiff, 
and Neman, the objector. On the strength of the entry of her name 
in the khewat, the pfaintiff applied to the Revenue Court for imper- 
fect partition of her share. Neman and the sons and representatives 
of Giila, the deceased brother objected, saying that the name of the 
plaintiff was entered by way of consolation, that she was allowed 


to realize the rents and profits of the particular share in lieu of | 


maintenance allowance, and that she could not have the share 
a B, A. No. 164 of 1218, 
. 105 R- 
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partitioned. The Revenue Court disallowed the objections of the 
defendants, but held that the property in dispute was given to the 
plaintiff for her support. On appeal, the District Judge confirmed 
the decree of the Revenue Court on the ground that the plaintiff, 
being a recorded co-sharer could claim partition. But he also 
came to the conclusion that the plaintiff was allowed her husband’s 
share, on the death of Mohan Singh in lieu of maintenance and by 
way of consolation. 
The defendant appealed. 


Sarat Chandra Chaudhri (for Satish Chandra Banerji), for the 
appellant. 

The finding of the lower appellate court is that the respondent 
is in possession in lieu of maintenance and ‘by way of consolation. 
It is submitted that such possession is not enough to entitle her to 
claim partition, under section 107 of the Land Revenue Act. She 
must not only be ‘recorded’ but she must be a co-sharer. By the 
term “co-sharer” the Legislature intends a ‘person’ who has absolute 
control over the share in his or her possession, The respondent 
in this case, is in possession by sufferance, the true owner being 
the appellant. She is not aco-sharer. 

Bhup Singh v. Phul Kunwar, [1867] 2 A. H. O° R. 868. 

[PIGGOTT, J.:—By a family arrangement, the respondent was 
put in possession of a share in the ancestral property ; she has 
been recorded as a co-sharer ; can she not, under the Land Revenue 
Act, claim to have effect given to that arrangement by means ofa 
partition ?] : 

That is the point to be decided. The question is, how is she 
to do it ? 

It is submitted that partition is not the way. The partition 
claimed may be ugder’the Land Revenue Act, but her position 
under the Hindu Law will have to be considered in order to deter- 
mine whether she has got the right to claim partition, 

[PIGGOTT, J:—Can not a Hindu widow in possession of ,her 
husband’s separate share claim partition ?] 

Yes, she can, She represents the estate fully in that case, and 
whatever may be the effect of an alienation made by her after her 
death, there is none to dispute it as long a she is alive, 
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Parmeshwar Dayal for the respondent, referred to. 
Jhunna Kuar vy, Ohain Subh, [1881] L L. R., 8 AMl.,-400. 

[PIGGOTT, J.—Could she not have maintained a suit for profits? 
If she could, why could she not ask for partition, especially when 
she finds difficulty in getting the profits? She simply aims at 
facilitating the collection by her of the profits.] 

The suit for profits will be successful by reason of the presump- 
tion which is irrebuttable under the provisions of section 201 of 
the Tenancy Act: No such presumption can be imported into 
the Land Revenue Act. In fact under section 111, the courts are 
not precluded from enquiring into the question of proprietary 
title. If she has difficulty in collecting the profits, she may resort 
to the Civil Court and get her maintenance allowance fixed and 
declared a charge upon the estate. But she cannot, by her act.bring 
about a change in the character of the family property. An applica- 
tion for partition under the Land Revenue Act, when objected to, 
becomes a suit in the Civil Court, and it has been held that a 
widow in possession in lieu of maintenance cannot sue for partition. 

Kathaperumal v. Vonbibai, [1880] L L. R., 2 Mad., 194, 
Sunder v. Parbati, [1889] I. L. R., 12 All, 61, 

[RYVES, J.—The Privy Council allowed the widows, who were 
jointly in possession, to enter into a partition.) 

That case was decided upon the principle of the well known 
case of 


Asher v, Whitlock, Le R., IQ. B., 
that possessory title was gaod as against the whole world except 


the true owner. Here the true owner has appeared to oppose the 
application and as against him the prayer for partition cannot 
be allowed. There are a series of rulings which go to show that 
a Hindu widow in the position of the respondent is nota co-sharer 
so as to put forward a claim for pre-emption. 
Bhupal Singh v. Mohan Singh. [1897] L L. R., 19 AlL, 894. 
Phom Ram v. Bukein Kuwar, [1890] A. W. N., (1895) 84. 
It is therefore submitted that the respondent is out of court, 
Parineshwar Dayal (for Tej Bahadur Sapru), for the respondent. 
The question which has to be decided in this case is whether a 
Hindu widow who is placed in possession of her husband’s share, 
in lieu of maintenance is entitled to claim partition under the Land 
Revenue Act. . A partition under that Act is different in effect 


. 
r 
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from a partition by a Civil Court of joint property, under the Hindu 
Law. The former does not necessarily break the joint character 
of the family whereas the only object of the latter is the separation 
of the family property and dissolution of the joint family. The 
members of the family would be as much éntitled to the prdéfits 
after a Revenue Court partition as they were before the partition. 
The only requisite under section 107 of the Land Revenue Act is 
that the person applying for partition must be a recorded co-sharer 
The widow in the present case having been recorded as a co-sharer 
was entitled to claim partition. Her position, although she was 
in possession, in lieu of maintenance, is analogous to that of a 
Hindu widow inheriting her husband’s separate property under the 
Hindu Law. The only difference is that the former gets the pro- 
perty by virtue of some grant or family arrangement whereas the 
latter gets the property by right of inheritance. In both cases the 
interest which vests in the widow is for her life. She cannot be 
ousted during her lifetime nor can she be compelled to accept 
maintenance in any other form, if she is already in possession of 


‘her husband’s share in lieu.of her maintenance. 


Yalwa v. Bhimangaceda, [1898] L L. B., 18 Bom., 452. 
Mayne’s Hindu Law, 7th Edition, paragraphs 895, 396 and 897. 


The law applicable to a Hindu widow „entitling her to claim 
partition under the Revenue Law, would be quite applicable to a 
case like the present. This case approaches very nearly the. case - 
reported in 7. L. R, 3 Au, goo, which was a case of a Hindu 
widow claiming partition under the Revenue Act. The case of, 

Bhup Singh v. Phul Koor, [1867] 2 Agra W.O. R., 388, 
relied on by the other side, is not to the point inasmuch as the 
facts of the case, as set forth in the judgment, do not disclose 
whether the woman claiming partition in that case, was a “recorded 
co-sharer.” Moreover.the law applicable to partition there was 
materially different, from the present law. In Act XIX of 1863, 


section 3, the words used were “ recorded proprietor,” and not “ record- 


ed co-sharer.” The latter terms were brought iif for the first time in 
Act XIX of 1873. A proprietor may be a co-sharer but all co- “SHarETS 
are not proprietors. 


Besides, a Hindu widow who is in possession of property in 
lieu of maintenance, holds a charge over the property in her 
possession, and the charge will hold-good for her lifetime. 
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Mayno’s Hindu Law, 7th Edition, paragraph 460. 
In this aspect the present case is governed by the case 
Hatnbullah v. Musammat Kushimpa. [1906] 8 A L. J. R., 481. 
Sarat Chandar Chaudhri in reply. 
The case of Habibullah v. Musammat Kushtinpa was one of a 
Mahomedan widows in possession of her husband’s property in lieu 


of her dower. Her right was a much higher right than that of a- 


Hindu widow in possession of property in lieu of maintenance. 

Moreover in Act XIX of 1863, section 3, the word proprietor 
was used where the word co-sharer now occurs and there being no 
substantial change in the law on that point, it may be taken that 
the word proprietor was used synonymously with the word 
co-sharer. 


Cur. Adv. Vuit. 
The judgment of the Court was delivered by 


RYVES, J.—The facts out of which this appeal arises are as ` 


fgllows:—Mohan Singh was the owner of some zamindari pro- 
perty. He had three sons, Prem Singh, Gaila and Pema. Prem 
Singh died in the lifetime of his father, leaving surviving him 
a widow, Musammat Jas Kunwar, (plaintiff-respondent). After 
the death of Mohar Singh, his Property was recorded in the 
. names of Gaila, Musammat Jas Kunwar and Pema. Subse- 
quently Gaila died and ‘the names of his widow and sons were 


recorded in the Khewat instead of his own name. On the 13th. 


of November, 1911, Musammat Jas Kunwar instituted a suit in 
the Revenue Court for imperfect partition in respect of a one- 
third share of the property which had originally belonged to 
Mohar Singh, stating in her plaint that she was “the owner, 
zamindar and co-sharer of one-third out of one-fourth share in 
the holdings bearing Khewat Nos. 22,23 and 33 in mauza 
Nehru,” and was in possession thereof. e The reason for seeking 
partition, she alleged, was because there were “constant disputes be- 
tween the parties dwing to the property being joint. Pema, de- 
fendant-appellant, objected under section 111 of the Revenue Act, 
on the ground that Musammat Jas Kunwar’s name had been en- 
tered in the Revenue papers merely for her consolation, and that 
she was not in possession as a co-sharer but had been receiving 
maintenance only and that that was all that she was entitled to. 
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The first court framed, among others, two issues as to the entry 
of Musammat Jas Kunwars name in the Khewat, and as to her 
possession, That court decided both these issues in the plaintiff's 
favour and disallowed Pema’s objection. On appeal the learned 
District Judge found as follows :— 


“It appears that Musammat Jas Kunwar has been in possession of 


‘her husband's share, and I find accordingly. As her husband pre- 


deceased her father-in-law, it appears that she was allowed her hus- 
band’s sbareon her father-in-law’s death, in lieu of maintenance and 
by way of consolation and she was recorded at Mohar Singh's 
death as a co-sharer. She is entitled then to partition of the share 
recorded in her name. It is clear that Musammat Jas Kunwar has 
not absolute ownership.” He dismissed the appeal. 


It has been contended before us that, on the facts found, Musam- 
mat Jas Kunwar is not entitled to partition, because she cannot be 
gaid,to be a co-sharer, and the mere fact that she is recorded in 
the Khewat as such, does not make her a co-sharer. It is argued 
that she has not even the limited estate of a Hindu widow in posses- 
sion of her deceased husband’s share. As her husband died in the 
lifetime of her father-in-law, the utmost that she was entitled to, 
was maintenance, and the findings of the court below amount to 
nothing more than this that the family, instead of paying her a 
certain sum annually, put her in possession of a share of the family 
property in lieu of maintenance, 


No doubt her brothers-in-law, the real co-sharers of the proper- 
ty, might have agreed to give her an.abSolute title to the share 


which would have belonged-to her husband if he had been living 


or any other share, but the finding of the lower appellate court 
that she has not an absolute ownership, shows that this was not 
done. z 

In our opinion, thi contention is correct. Under section 107 


of the Revenue Act, a recorded co-sharer of a sakal may apply 


for partition to the Revenue court. On such application being — 
properly made, the Collector is required to issue a proclamation 
calling on the other recorded co-sharers in the makal, to appear 
and state their objection, if any, to the partition. If objection is 
made by a recorded co-sharer the court may, under section III, 
if the objection involves a question of proprietary title hich has 
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not already been determined by a court of competent jurisdiction, 
enquire into the merits of the objection. This shows that the 
mere fact that the applicant for partition is recorded as a co-sharer, 
and has been in possession of his share, does not entitle him tò 
obtain partition. Ifa person, although recorded as a co-sharer, 


and in possession is proved not to be in fact a co-sharer, the court . 


cannot make a partition in his favour. This view was adopted as 
long ago as 1867 in the case of Bhoop Singh v. Musammat Phool 
Kuyar (1). There it was held that the proprietary right to a share 
in an unuivided estate which includes and carries with it a right to 
claim and enforce a partition of that share, must be a right of ab- 
solute and unlimited nature, and does not belong to a Hindu 
widow who has been placed in possession of her deceased hus- 
band’s share for her maintenance. Consequently where the widow 
is not an absolute proprietor but simply an‘assignee of the profits 
for her maintenance, she cannot claim partition of the share so 
ə assigned. l 


Act No. XIX of 1863 was in force when that case was decided ; 
we have examined its provisions and find that they are substantially 


the same as in the present Revenue Act; only there the term: 


“proprietor” is used ingtead of “co-sharer.” | But in our opinion, 
more especially having regard to section 111 of the present Act, 
we think the two words are synonymous, That decision was con- 
sidered in Junna Kwar v. Chain Sukh (2), where it was affirmed, 
although a distinction was drawn between a widow who was not 
an absolute proprietor but Simply an assignee of the profits for her 
maintenance, and a childless Hindu widow who had succeeded 
to her deceased husband’s share in a mahal, such share having 
been his separate property and is recorded as a co-sharer in the 
mahal. - A 

On behalf of the respondent, we were pressed with the decision 
in Habibulla v. Musammat Kushimba(*%). That case, in our opinion, 
has no application here. There a Mohammedan widow in posses- 
sion_of her deceased husband’s property in lieu of her dower, and 
who was recorded as a co-sharer, sought partition. An objection 


was raised by one Habibulla who was not himselfa recorded co- - 


sharer, on the ground that the widow’s possession was analogous to 
(1) [1867] N.-W. P., H. © E., p. 168. 8. O. 2 Agra He, R., Pt. I, 168, 
(a) [1881] L. R., 8 Al, 400, (8) [1906] 8 A. L. J. R., 481. 


. 
` 
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that of a mortgagee, and that therefore under the proviso to sec- 
tion 107 she was not entitled to partition. On appeal this court 
only decided two points ; and that case is therefore only an authori- 
ty for what it actually decided. It held (1) that Habibulla not*be- 
ing a recorded co-sharer, could not raise objections under section 
111, and (2) that the widow. was not a mortgagee within the mean- 
ing of section 107. The very point we have to decide has come 
up for determination before another Bench of this Court since the 
arguments before us were concluded in Musammat Katlashi 
Kunwar v. Badri Prasad(1), [S. A. No. 344 of 1913 decided on 
the 17th of July, 1913) by the learned Chief Justice and Banerji, JJ 
The facts of that case are on all fours with the case before us and 
we are fortified in our opinion by that decision. 


In Bhupal Singh v. Mohan Singh (2), this Court, eie on 
two previous decisions of Phopiram v. Rukmin Kuar,®) and Iman- 
ud-din v. Surjaits (4), has held that a Hindu widow in possession „ 
in lieu of maintenance, and recorded as a “co-sharer,” was not 
entitled to sue for pre-emption as a“ co-sharer” in the makal. 

The result is we allow the appeal and setting aside the decrees 
of the courts below dismiss the plaintiffs suit with costs in all 
courts, . Š 

AGM Appeal allowed. 

(1) Unreported. : 
(8) [1897] L L. R., 19 AN., 324. 

(B) [1895] A. W. N., p. 84. 

(4) [1895] A W. N., pe 85. ‘ 
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HARIBANS RAI AND OTHERS 
VETSHS 

SRI NIWAS NAIK®. a 
Codo of Olvi Procedure (F of 1908), Order 34, rule 14—Swli for possession of mort- 

gaged property—Deeree for costs—Atiach ment of morigaged property—Suit noi barred. 
Rule 14 of Order 84 of the Code of Otvil Procedure provides for cases 
in which the decree-holder seeks to satisfy a claim which he could enforee by 
virtue of his mortgage, Khaira) Mal v. Daim, L L, R., 82 Oal.. 296, referred to. 
A usufrustuary mortgage was made in favour of 8. Part of the mort- 
gaged property was in the possession of prior mortgagees and part somprised 
mortgagee rights in favour of the mortgagors themselves. The mortgagors 
covenanted that they would redeem the prior mortgages and foreclose 
the mortgage held by them and then deliver possession to 8, They complied 
with the former portion of the sovenant but did not deliver possession. S as 
signed the mortgage to S. N. S. N. brought a sult for possession and obtained 
a deeree which awarded costs. In exeeution of the deeree for costs attach- 


ment of the mortgaged property, that is, the equity of redemption of the mort- 

gagors in the property wasappliedfor. Held that 9. N. was not debarred 

from doing so by Order 84, rule 14 of the Code of Otvl Prosedure inasmuch 

as the costs awarded were costs which could only be realised by virtue of the 

decree made by the court and the olatm for costs was not a elaim which arose 

under the mortgage. Abdul Rashid vy. Dilewkh Roi, L L. R., 27 Al., 517, 

relied on. 

EXECUTION FIRsT APPRAL from a decree of Maulvi Al ausa 
officiating Subordinate Judge of Ghazipur. 

Application for execution of a decree. 

The judgment-debtors objected. The court of first instance 
disallowed the objection. 

Judgment-debtors appeđled. 

Mohammad Ishaq Khan, for the appellants. 

Sital Prasad Ghosh (with him J. N. Chaudri) for the respondents, 

The judgment of the Court was delivered by 

BANERJI, J.—The facts of this case are.these :—The appellants 
and their predecesors-in-title executed a uSufructuary mortgage in 
favor of one Subba Rai on the 3rd of October, 1887. The mort- 
gage was assigned to Sri Newas Rai, Kalia and others, the respon- 
dents. Part of the property mortgaged was in the possession of 
prior mortgagees and the mortgagors also held mortgagee rights 
in other property which they included in the mortgage. In regard 
to these two descriptions of property, it was provided in the mort- 
gage that the a Sas would redeem the prior mortgage and 

* E. F. A. No. 287 of 1912, 
. 190 R 
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foreclose the mortgage held by them and then deliver possession 
to their mortgagee, Subba Rai. The mortgagors complied with 
the terms ofthe mortgage so far that they redeemed the prior 


‘mortgages and foreclosed the mortgages held by them, but they 


did not deliver possession to the mortgagee. Thereupon the as- 
signees of the mortgagee brought a suit for possession and 
obtained a decree which awarded them costs, In execution of 


` the decree for costs, they have applied for attachment of the mort- 


gaged property, that is, of the equity of redemption of the mort- 
gagors in respect of the said property. The appellants objected to 
the attachment on the ground that it would contravene the pro- 
visions of Order 34 rule 14, of the Code of Civil Procedure and 
that as the mortgagees are in possession Under the mortgage, they 
are not entitled to bring to sale the mortgagor’s rights. This ob- 
jection having been overruled by the court below, this appeal has 
been preferred and the same plea has been reiterated in the appeal. 
In our opinion, the decision of the court below is right Rule 14 
of Order 34 of the Code of ‘Civil Procedure, provides that where 
a mortgagee has obtained a decree for the payment ‘of | money, in 
satisfaction of a claim arising under the mortgage, -he shall not be 
entitled to bring the mortgaged property.'to sale’ otherwise than 
by instituting a suit for sale in ‘enforcement of the mortgage.” 
The question is whether the decrée in this case is “a decree for 
the repayment of money in satisfaction of a‘claim arising under 
the mortgage.” While it is contended on behalf ‘of the appellant 
that as the decree for costs was passed*in a suit broight in connec- 
tion with the mortgage and is, therefore, a decree in respect of a 
claim arising under the mortgage, it is ‘urged, on the other hand, 
that the claim which the decree-holder’seeks to satisfy is not a 
claim arising under the mortgage, but a claim arising under a 
decree passed for gost% In our opinion, this latter contention is 
correct. Rule 14 seems to us to provide for caseg {n which the 
decree- -holder se¢ks to satisfy a claim which he could enforce by 
virtue of his mortgage. This rule, in our opinion, gives effect to 
the principle of equity referred tp by their Lordships.of the Privy 
Council in. Khatray Mal v. Daim (1), in the following terms : 

“Their Lordships throw no doubt on the principle, which has been 
acted on in many cases in India, that the mortgagee cannot, by 

(1) [1904] L L. R., 82 Oal, 206 (a. 0.) 82], A., 98, 
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obtaining, a money decree for the mortgage-debt, and taking the 
equity of redemption in execution, relieve himself of his obliga- 
tions as mortgagee, or deprive the mortgagor of his rights to re- 
deem on accounts taken, and with the other safeguards usual in a 
suite on the mortgage.” In the present case the suit which the 
decree-holders, brought was no doubt a suit relating to the mort- 
gage, but the costs awarded were costs which could only be realised 
by virtue of the decree made by the court and the claim for the 
costs is not a claim which arose under the mortgage. The case is 
in some respects similat to that of Muhammad Abdul Rashid Khan 
v. Dilsukh Rat (2). The learned counsel for the appellants also urged 
that under the terms of the mortgage deed the costs in question 
might be. regarded as part of the mortgage money. We have 
considered the terms of the mortgage and it is clear that the costs 
referred’ to in that document are costs relating to the redemption 
of prior mortgages or to the obtaining of mutation of names in 


respect of the mortgaged property which the mortgagees might 


incur as against third parties or in making applications themselves. 


for entry of their names. This document does not contemplate 
costs of the description of costs now sought to be realized 
The costs incurred by a mortgagee which might -be deemed to be 
a part of the mortgage money are the costs referred to in rule 10 
of Order 34, Że. the costs ofa suit for a decree for foreclosure, or 
sale or redemption. The costs awarded in the present case are 
not costs of this description and therefore they could not be deemed 
to be a part of the mortgage money which the mortgagees were 
entitled to realise from the “mortgaged property. f 

Whether the mortgagees should be permitted to bid for and 
purchase at the sale, to be held in execution of their decree, is ‘a 
matter which the court executing the decree should consider in 
the event of the mortgagees applying for‘leave to bid, but in our 
opinion, their prayer for sale of the mortgagor’§ rights i in the mort- 
gaged property hasbeen rightly allowed, and this appeal must 
fail, We accordingly dismiss it with costs. 

. Appeal dismissed. 

(2) [1906] L L. R., 27 AlL, 517. 
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Orr. NATHI AND ANOTHER ` oe 
1918. Versus 
Jumo, $4. KHACHERA AND ANOTHER*, 


Rung, J.  Morigage—Rodemption—Res Judicata—Suit for redemption by ons mortgagor, making 
the others pro forma defendanis—Wrong decree dobarring plaints, on failure to 
deposit morigage-monsy, from redemption—Deores absolute and allowed io booome 
fal—Subsoquont stwit by the other morigagors for redemption barred by res judicata. 


Out of the purchasers of certain mortgaged property one brought a sult 
for redemption. The others who did not join in the suit, were made pro forma 
defendants. The suit was decreed, but the decree provided that if the plaintiff 
tailed to deposit the mortgage money within the time fixed he would be 
absolutely debarred from redeeming. The plaintiff faled to deposit the 
money and a deeree absolute was passed debarring the plaintiff and all per- 
sons claiming under him from redeeming. There was no appeal and the 
decree became final. Subsequently the other purchasers, who had been 
made pfo forma defendants in the first suit, brought a fresh suit for redemp- 
tion. Hold that the second sult wasbarred by res judicata Lachman Singh 
v. Madsudan, [1907] I. L. R., 29 AIL, 481, referred to. ~ 
SECOND APPEAL from a decree of A. Sabonadiere, Esq., District 

Judge of Aligarh, confirming a decree, of Maulvi Shams-ud-din 
Khan, Munsif of Havali Aligarh. 


Suit for redemption of a mortgage. 


The facts of the case, briefly stated, were these :—Certain 
property was usufructuarily mortgaged in 1870, and again in 1878, 
to the same mortgagee. It was stipulated that the earlier mort- 
gage was not to be redeemed without payment of the money ad- 
vanced upon the later. The equity of redemption came to vest in 
three persons, Nathi, Ram Sarup and Fakir Chand. In 1904, 
Fakir Chand alone sped for redemption of the mortgage of 1878, 

s and made Nathi and Ram Sarup pro forma defendants as they 
did not join with him in bringing the suit. Nathi and Ram Sarup 
did not put in any appearance in the suit. The suit for redemp- 
tion was decreed, but the decree contained a direction that if the 
plaintiff failed to deposit the mortgage money within the time 
fixed, he would be absolutely debarred from redeeming the proper- 
ty. The plaintiff failed to deposit the money, and on the applica- 
*8, A. No, 1829 of 1912. . 
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tion of the mortgagees, an order absolute was passed debarring 
the plaintiff and all persons claiming under him from redeeming. 
In 1910, Nathi and Ran: Sarup brought a suit for redemption of 
both the mortgages. Both the lower courts held that the clgim 


td redeem the mortgage of 1878 was barred by res judicata by | 


reason of the decree, which had become final, in the suit of 1904; 
and that the mortgage of 1870 could not, by reason of the stipu- 
lation,.be redeemed without redemption of the mortgage of 1878 ; 
and they dismissed the suit. 

The plaintiffs came in second appeal. 

Govind Prasad, for the: appellants :—The present plaintiffs 
were merely pro forma defendants in the previous suit. It 
was the then plaintiff, Fakir Chand, alone who was ordered by 
the court to deposit the money for redemption. The sro forma 
defendants were not ordered to do so; the decree did not affect 
them and their rights of redemption have not gone. They did 
not choose to sue for redemption nor were they, bound by the 
decree to pay the money. Even if they had chosen to do so, they 
could not, being defendants, have deposited the money. By 
paying the money, they could not have obtained a decree for 
redemption. I rely ọn the case of : 

Kalu and another v. Faiyas AU Khan, [1908] I. L. R., 80 AN., 804 
and on the observations at page 325 of the report of the case of 
Kandhiya Lal v. Chandar, [1884] L L. R., 7 AIL, 818, atp. 825. 

The decree debarred the then plaintiff and all persons claim- 
ing under him from redeeming. The present plaintiffs do not 
claim under him. 

Then, the present suit is for redemption of both the mortgag- 
es. At all events, the suit should be decreed so far as redemption 
of the mortgage of 1870 is concerned. , S 

Parineshar Dayal, (for S. C. Banerji), for the respondents :—The 
present plaintiffs were parties to the former suit. That suit was 
for redemption of the entire mortgage and not of the share of 
Fakir Chand alone. The suit was for the benefit of all of the 
purchasers of the equity of redemption. In that suit the present 
appellants allowed the right of redemption to be extinguished. 
It-is not open to them to revive the extinguished right in a second 


Bafg, J. 
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suit. Their interest was common with that of Fakir Chand 
and they are equally bound by the decree. They could and 
should have deposited the mortgage money when Fakir Chand 
failed todo so, The decree may have been wrong but it is bind- 
ing inter partes. - 
Lachman Singh v. Madsudan, [1907] L L. R., 29 AlL, 481. 
The appellants’ contention, if allowed, would lead to a great 
multiplicity of suit and would nullify the object of Order 34, rule 1, 


Govind Prasad replied. 
The following judgment was delivered by 


RAFIQ, J.—The facts, out of which this appeal arises, are as 
follows:—Pirthi and Dungar executed a deed of usufructuary 
mortgage in favour of one Debi Singh some’time in 1870. About 
eight years after, on the 24th of July, 1878, a deed of further charge 
was executed by Pirthi and Dungar in favour of Debi Singh in 
lieu of Rs. 300. On the 8th of July, 1902, Nathi, Ram Sarup and 
Fakir Chand purchased the equity of redemption in respect of the 
property mortgaged by the deeds of 1870 and 1878 from the sons 
of Pirthi and Dungar. In 1904, Fakir Chand alone brought a suit 
for redemption of the mortgage of 1878. The suit was brought 
against Khachera and Badli, the sons of Debi Singh, the original 
mortgagee. Nathiand Ram Sarup who had joined Fakir Chand 
in the purchase of the equity of redemption were made fro forna 
defendants as they did not join in the suit. The claim of Fakir 
Chand was resisted on the ground among others that he could not 
sue for possession of the property as he Had not sought to redeent 
the prior mortgage of 1870. The Munsif, in whose court the suit 
was filed, allowed the plea in defence, decreeing the claim for 
redemption of the mortgage of 1878, but dismissing the claim for 
possession. The Munsif farther directed that the sum of Rs, 300, 
due on the mortgage of 1848, should be paid by the plaintiff within 
six months and, in case of default, the plaintiff shall be absolutely 
debarred to redeem the property. Fakir Chand failed to make 
the requisite deposit and the decree was made absolute. On the 
23rd of August, 1910, Nathi and Ram Sarup brought the suit out 
of which this appeal has arisen. They sued to redeem the mort- 
gages of 1870 and 1878 and they impleaded as defendants the sons 
of the original mortgagors and the descendants of the original 
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mortgagee, Fakir Chand was made a proforma defendant in 
the case. The claim was resisted. It was urged in defence, 
among other pleas, that the decree of 1904 operated as res judicgta 
amd that the present claim was not maintainable. The learned 
munsif of Hawali Aligarh in whose court the suit was filed, accept- 
ed the plea in defence and dismissed the suit. The learned Judge 
in appeal affirmed his decree. The plaintiffs have come up in 
second appeal to this Court. The only point for consideration in 
this appeal is whether the plaintiffs can maintain the suit in view 
of the decree of 1904. There is no doubt that that decree should 
not have been framed in the manner it was. In case of default in 
payment of Rs. 300, the decretal amount, the mortgaged property 
should have been ordered to be sold. The directicn in the decree 
that all rights of redemption would stand barred in case the 
decretal amount was not paid within six months was obviously 
erroneous, However as no objection was taken to the decree and 
as it was made absolute, we have to see whether that “decree stands 
in the way of the present’suit. It cannot be denied that if 
Fakir Chand had brought the present suit, he could not have 
maintained it. The case of Lachman Singh v. Madsudan (1), is an 
authority for this view. It is, however, contended for the plain- 
tiffs-appellants that whatever might have been the fate of Fakir 
Chand’s suit if he had brought one, they are not affected by the 
decree of 1904 as they ware only pro forma defendants in the 
suit in which that decree was passed. Moreover it is argued 
that the said decree was passed in a suit for redemption of the 
mortgage of 1878. Itdid not relate to the mortgage of 1870, 
For the respondents the reply is that Fakir Chand brought the suit 
not only for himself but for himself and his co-purchasers of the 
equity of redemption. Whatever questidns were raised and decid- 
ed in that suit were raised and decided as bétween the purchasers 
of the equity of redemption and the mortgagees, The plaintiffs 
in the present case are, therefore, bound by the decree in that case, 
I hink the contention of the respondents is correct. Had the- 
decree of 1904 been framed in a different form and directed the 
sale of the mortgaged property, in case of default in payment of 
the decretal amount and had the mortgaged property been sold, 
à (1) [1907] L L. R., 20 All., p. 481, 
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Nathi and Ram Sarup would have had no right to bring the present 
suit. If the contention of the plaintiffs-appellants be correct, 
there would be no check on multiplicity of suits. Take, for exam- 
plé the case of a mortgage where there are twelve mortgagors, 
Each of them, according to the plaintiffs-appellants, can bring a 
separate suit for redemption of the mortgage in spite of the dis- 
missal of the suit of each on the same ground. The argument 
that the decree of 1904 did not affect the rights of the mortgagors 
with regard to the mortgage of 1870 does not help the case 
of the plaintiffs-appellants. According to the deed of 1878, the 
prior mortgage of 1870 could not be redeemed without redemption 
of the mortgage of 1878. And as the plaintiffs-appellants cannot 
redeem the mortgage of 1878, they cannotredeem that of 1870, 
I think the lower courts were correct in holding that the suit of- 
the plaintiffs-appellants was not maintainable. The appeal fails 
and is dismissed with costs, 

Appeal dismissed. 


+ 
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©. KAILASHI KUNWAR . 
i versus i 
BADRI PRASAD*, 

‘Land Revenus dot (ILL of 1901), secon! 107, 111anā 118—Perisa parüion—Hmdu 
widow m possession in Lew of mainmionanoo —Fhsihor a oo-sharer—Oannoi daim 
period parton, ‘ 

Possession of the widow in lfeu of her maintenance does not make her a 
oo-sharer. A Hindu widow although resorded a3 a cosharer, cannot claim 
partition jngsmuch as her 'posscasion over the property of her deceased 
husband is not that of a ,co-sharer but only in Heu of her maintenance. 
Bhoop Singh v. Phool Kumoar, N.-W. P. H. O. B. [1867], p. 868, Jhtnaa 
Kunwar v. Ohaty Sukh, [1881] L L. R., B AlL, 400; Khassy v. Jugla, [1808] L 
L, R., 38 AIL, 482, referred to. 

- SECOND APPEAL from a decree of Austin Kendall, Esqr., Dis- 
trict Judge of Cawnpore, reversing a decree of Babu, Dina Nath 
Tandon, Assistant Collector, first ‘class. 


Suit for perfect partition. 


The facts of this case are fully set forth in the judgment. 
Briefly stated, they were these :—The appellant was a Hindu 
widow in a-joint family and had aright to maintenance. Under 
a compromise effected with the members of the family, she was 
put in possession, for life, of a certain share of the property the 
profits of which were to hg taken by her in lieu of maintenance, 
Her name was recorded in the Revenue papers in respect of that 
share. She applied for partition of the share. Her claim was 
allowed by the Assistant Collector, but, on appeal, was disallowed 
by the District Judge. Hence this appeal. 

Parmeshar. Dayal, for the appellant ~<A Hindu widow who is 
in possession of specific property for her life in ‘lieu of maintenan- 
ce, whose name is tecorded as that of a co-sharer and who is in 
sole enjoyment of the profits, realising them by bringing suits and 
obtaining decrees when necessary, is a person who comes within 


the term “recorded co-sharer” as used in section 107 of the Land” 


Revenue Act, and is entitled to obtain partition under that Act. 
; #8, A, No. 844 of 1918. 7 
2: * i 107 R 


Baneryi, J. 
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A partition under the Hindu Law is very different from a partition 
under the Land Revenue Act. Under the former, no doubt, she 
must fully prove her title, but under the latter it is enough if she 
ig a “recorded co-sharer.” 

[BaNERJI, J.—But she must be a co-sharer in fact, and not mere- 
ly recorded as such ; such an entry may be final for the purpose of 
section 201 of the Tenancy Act, but not in partition proceedings. ] 


The term used in section 107 of the Land Revenue Act is 
“co-sharer” and not “ proprietor”; and the inference is that it was 
intended to give a right of partition to persons in possession who 
exercised some rights of ownership and who were co-sharers in the 
liability to pay the revenue assessed on the mahal, although their 
status might fall short of absolute proprietorship. 


By a family arrangement the appellant was put in possession 
of the share in lieu of maintenance ; she cannot be ousted during 
her life ; her maintenance forms a charge upon that share, and the 
case comes within the ruling in 

Habibullah v. Musammai Kushimba, [1906] 8 A. L. J. B., 481. 

[/swar Saran for the respondent, mentioned the cases of 


Bhoop Singh r. Musammat Phool Kunwer, [1867] N.-W. P. H. O. R., 
p. 868. 


Jhunna Kwar r, Ohain Sukh, [1881] I. L. R., 8 Al., 400.] 


The first of these cases was decided under Act XIX of 1863, in 
which the words used were “recorded proprietor.” 


Secondly, the respondent’s objection was time-barred, as it was 
filed after the date fixed by the proclamation. No fresh procla- 
mation was issued after the appellant’s application was filed; all 


objections had to be filed within the date fixed by the first and 
only proclamation. 


Iswar Saran, Yor ey Bahadur Sapru, with him Shamnath 
“Mushran), for the respondent, was not called upon. 


The judgment of the Court was delivered by 


BANERJI, J.—An application for partition was made to the 
Revenue Court by Lalta Prasad and others. A proclamation was 
issued as required by section 110 of the Land Revenue Act, and 
on the date fixed in the proclamation the appellant, Musammat 
Kailashi Kunwar, made an application praying that a four annas 


` 
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share, of which she was in possession and in respect of which her 
name was recorded, should be formed into a separate mahal. This 
application was opposed by the respondent, Badri Prasad, who 
contended that Musammat Kailashi Kunwar was not a co-shargr 
entitled to partition but was merely in possession in lieu of main- 
tenance. The court of first instance (the Assistant Collector) 
determined the question of Kailashi Kunwar’s right to obtain 
partition and decided in her favour. On appeal from its decision, 
the learned District Judge found that Kailashi Kunwar’s posses- 
sion was not as a co-sharer, that is, as a Hindu widow who had suc- 
ceeded to the separate estate of her husband, but that under a 
compromise she had been put in possession in lieu of her main- 
tenance by her husband’s brother, and in view of this finding 
the learned Judge held that Kailashi Kunwar was not entitled to 
claim partition, 7 

In our opinion this view of the learned Judge is correct, 
Kailashi Kunwar, although recorded as a co-sharer, could not claim 
partition unless it could be proved that she was in fact a co-sharer. 
This is mainfest, as the learned Judge points out, from the provisions 
of sections 111 and 112 of the Act. As we have stated above the 
learned Judge has found that Kailashi Kunwar was in possession 
not as a co-sharer but in lieu of her maintenance. This being so, 
she was not a co-sharer and was. not therefore entitled to claim 
partition, This was so held in Bhoop Singh v. Phool Kunwar (1) 
and the same view was affirmed in Jkunna Kuar v. Chain Singh (3). 

It is next contended that the respondent's objection was time- 
barred. This contention is also incorrect. The application of 
Kailashi Kunwar was under clause (2) of section 110, and as it 
was filed on the date fixed in the proclamation and not before the 
date fixed, it must be deemed to be a first application for partition 
and as apparently no fresh proclamation was,issued the respondent 
could come in with his objection and the court was entitled to 
adjudicate upon it On this point we may refer to the case of 
Kgasay and others v. Jugla and another (8). 


The appeal fails and is dismissed with costs. 

B. K. M. Appeal dismissed. 
(1) [1867] N. W. P., H. O. B, p. 368. 
(2) [1881] L L. R., 8 AlL, 400. 
(3) [1906] I L. B., 28 All, 432 
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i > BABU RAM AND OTHERS l r 
Versus 
KING-EMPEROR*. 


Code of Crimsnal Procedure (Aot Y of 1898), seohon 556—Exoise Aoi (XII of 1396)~— 
 Magisirate giving tnformation to the police and directing an enguity+No such 
connoonon as ousis furisdiouon. 


+. Where a magistrate, under the Bxolse Act, Taya before an Inspector of 
- ‘Polise certain information regarding the conduct of the accused in his deal- 
ings in opium and directs the said Inspector to make an enquiry on the 
` basis of that information and a prosecution ts subsequently instituted in the 
-~ ordinary course by the investigating Police offlost, held, “that the nragistrate 
cannot be said to have sach connection with the proceedings Antésedent to 
the prosecution as would debar him from trylng the accused or committing 
him for trial In Re Inayat Husam, [1809], A. W. N. 74, Emperor v. 
Bisoewor Bhatiachary, [1910] I L'R., BB, All, 685. Inve ‘Ganeshi, [1898] 
T. L'R., 15 AlL, 192, refetred ‘to. . 
_ „CRIMINAL REVISION against the order of I. S. Caipbell, Esq., 
I. C. S., Sessions Judge of Kumaon division, confirming the order 
of E. H. H. Edye, Esq., Joint Magistrate of Tarai, Naini Tal. 


The facts are as follows: — , 


Towards the end of 1912, it was noticed that the issue of opium 
to the Haldwani-shop had gone up to more than double the 
ordinary figure, - The Excise Inspector was erdered to watch the 
shop. In February, 1913, as the high issue still continued and the 
Excise Inspector had failed to discover anything, Mr. Edye issued 
detailed orders ‘to the Tehsildar to raid the shop. The Tehsildar 
being ill, delegated the investigation to the Supervisor Kanungo. 
The latter carried oyt hig instructions and discovered that several 
persons, shown as purchasers had never bought opium from the 
shop at all. Consequently, Mr. Edye made ove? the papers to the 
police for further investigation, The result was that the present 
case was instituted against the applicants before Mr. Edye, the 
Joint Magistrate. The applicants were convicted by him, under 
section 9 of the Opium Act. The conviction was confirmed by the 


Sessions Judge. i g 
* Or. Reor. No. b72 of 1918. ° 
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The applicants applied in revision. The question was whether 
Mr. Edye could, under the circumstances, try the case. 


C. Ross Alston, for the applicants. 


‘The Assistant . Government Advocate (R. Malcomson), for the 
crown. 


The following judgment was delivered by 


PIGGOTT, J.—I have examined this record and.. considered the 
facts of the casé in connection with the wording of section 556 of 
the Code of Criminal Procedure and the principles laid down in 
various rulings of this Court in which that section has been consi- 
dered. I refer more particularly to Jmayet Husain’s case (1), 
Limperor v. Biseswar, Bhattacharji (3) and Ganeshi’s case (8). 
The question before me now is not whether the ‘Magistrate who 
decided this case had had such connection with the proceedings 
‘antecedent ‘to the institution of the prosecution as would have 
justified an order transferring the case for trial to another court. 
T am bound at this stage to dismiss this application unless I’ am 
prepared to hold that the Magistrate concerned had no jurisdiction 
to take up the trial of the case by reason of section 556 of the 
Code of Criminal Procedure. The case for the applicants is that 
the Magistrate had directed, their prosecution. On an examina- 
tion of the record, T° am “agtisfied that he had not done this, but 
had merely laid before an Inspector of Police certain information 
and directed the said Inspector’ to make an enquiry on the’basis of 
that information. The prosecution was instituted in the ordinary 
course by the investigating Police officer. I dismiss ‘this application. 


A. C, M. Application AESMEESS EA, 
- (1) [1899]-A W. N, T4 
(2) [1910] L L R., 82 AlL, 635. 
(8) [1898] I. L. R., 16 All., 193. 


Richards,C.J. 
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BALGOBIND AND ANOTHER : 
- VETSUS ' 
BHAGGU MAL*. 
Evidence “Act (I of 187%), seotion 98, promso 1— Promissory Note—Gambling losses 


—Want or faaroo of consideraton—Oral octidenco—Puri of consideranon of a 
- gambling nature— Dismissal of eit. 


Where it can be shown that the consideration for a promissory note was 
losses in gaming, this is a want or failure of consideration within the mean- 
ing of proviso (1) to sestion 92 of the Evidence Act and oral evidence oan be 
given to prove that the consideration represensed gambling losses. Jagger- 
naih Sew Bux v. Ram Dayal, [1888] 9 Oal, 791, distinguished. . 

Where part of the consideration for £ promissory note was loss at play 
and it was not proved how much was borrowed by the defendant, kald that 
the court was justified in dismissing the whole suit. 


SECOND-APPEAL from a decree of S. Johnston, Esq., District 
Judge of Meerut, reversing a decree of Babu Sumair Chand, First 
Additional Munsif. 

Suit for recovery of money. 

The court of first instance decreed the claim. 

The lower appellate court reversed the decree. 

Plaintiff appealed, l 

Satish Chandra Banerji and Surendra Nath Sen, for the 


appellants. 


_ Tej Bahadur Sapru, for the respondént. 

The judgment of the Court was delivered by 

RICHARDS, C. J.—This appeal arises out ofa suit on foot of 
two promissory notes. The defendant pleaded want of considera- 
tion, and also that the consideration was void because it represent- 
ed gambling losses. * The court of first instance decreed the plain- 
tiffs suit. Ihe lower appellate court, after referring an issue, dis- 
missed the plaintiffs claim. We think that we must accept the 
facts of the case as found by the court below which aree as 
follows :— 


The plaintiffs, the defendant and others were gambling at the 


house of the plaintiffs during Dewalt, The defendant incurred 
* 5. A. No, 141 of 1913. e 
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losses partly to the plaintiffs and partly to other persons. It 
is impossible to say exactly how much his losses were, and how 
much of those losses were losses to the plaintiffs but there 
can be no doubt that the finding of the court is to the effect that 
the consideration for the promissory notes was at least in part losses 
to the plaintiffs in respect of gambling bets. The court below 
was unable to ascertain (chiefly because the plaintiff would not 
come forward with a true and accurate statement) how much of 
the alleged consideration represented money which had been 
borrowed from the plaintiffs by the defendant. Under the circum- 
stances he dismissed the suit, and we think under the circum- 
stances he was quite justified in so doing. 

Illegal consideration is no consideration and in the present 
case even if part of the consideration was losses to third parties, 
the consideration was not severable. The learned advocate 
on behalf of the appellants quotes the decision in -/aggernath 
Sew Bux v. Ram Dayal (1) and contends that it was not open to 
the defendant to show that the consideration for the promissory 
notes was money lost in gambling. In that case it was sought by 
oral evidence to show that a certain contract was.of an entirely 
different nature from what it appeared to be on the face of it. 
Section 92 of the Evidence Act, after providing for the exclusion 
of oral evidence in respect of certain contracts, provides that 
“any fact may be proved which would invalidate any document, or 
which would entitle any person to any decree or order relating 
thereto ; such as fraud, intimidation, illegality, want of due execu- 
tion, want of capacity in any contracting party, want or failure of 
consideration, or mistake in fact orlaw.” In our opinion, where it 
can be shown that the consideration was losses in gaming, this is 
a “want or failure of consideration” within the meaning of proviso 
(1) to section 92 of the Evidence Act. F We dismiss the appeal 
with costs, . ; 

. Appeal dismissed. 
(1) [1888] I. L B., 9 Oal,,791. 
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Om `o l WAHID ALI KHAN. an f 
1948. UVETSUS ` 

July, 4 48. : TORI RAM AND ANOTHER®. 

RicHARDA, . ` ened 


- O J. Hindu Low—PWidow’s Estate—Aoguisition of property by tidow—Acorchon to her Rus 
TupRaLh, J. band’s ostate— Question of intention— Widow's dealing with the property as her own, ` 
A Hindu widow in possession of her decoased husband’s estate acquired 
property whieh had never belonged to him. Hold, that ven assaming that 
she purchased the property out of the savings of the {ncome of her has: 
band’s estate the question whether it became an acarotion to his estate 
was a question of intention which the widow had at the time of the pur- 
chase and the fact that she dealt with that property as her own indicated 
that she did not intend to keep it as part of her husband’s estate. j 
- First Appeal from a decree of Babu Gokul Prasad, Subordinate 
Jadge of Shahjahanpur. 
Claim for recovery of ET 
The’ facts of the case are fully set forth in the judgment. 
Briefly“ stated they were these :—Than Chand died leaving two 
widows who succeeded ‘to his estate. The survivor of them, 
. Musammat Lachhman Kunwar acquired by. purchase in 1874, many 
years after Than Chand’s death, the property in dispute in this 
appeal,'consisting of a share in a village in which Than Chand had 
never owned any share. Thereafter the property was mortgaged by 
her; and in 1888 she made a gift of it to her brother, Chhadammi 
Lal. The property passed from Chhadammi Lal’s heirs to the 
appellant through a series of transactions, Musammat Lachhman 
Kunwar died in 1905. The reversioners brought a suit for recovery 
of the property alleging that it had been acquired out of the savings 
of the income of Than Chand’s estate and that it formed part of i 
° the corpus of that estate. The Subordinate Judge decreed the 
claim. ibaa: 
Defendants appealed. © > 
Satish Chandra Banerji (with him Ibn Ahmad), for the appel- 
lant:—The lower court is wrong in presuming that the property 
was acquired out of the income of the husband’s estate and that 


it formed part of that estate, There is no presumption of law 
* F, A, No. 265 of 1911, . 


S 
e 


é 
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that property acquired by a Hindu widow forms part of her hus- 
band’s estate. The question from what source the purchase 
money came is one of fact; and it was for.the plaintiffs to start 
their case with proof sufficient to shift the onus of proof. . 

Dakhina Kali Debi v. Jagadishwar, [1897] 2 0. W. N., 197. 

Doan Ran Bilai Bahadur v, Indarpat Singh, [1899] I. L. R., 26 Osl, 871, P. C. 

The plaintiffs advanced no evidence to prove that the purchase 

money came out of the savings of the income of Than Chand’s 
estate. On the other hand, the appellants gave evidence to show 
that the money was advanced by Chhadammi Lal. 


Secondly, assuming that the property was purchased with the 
savings of the income, it is abundantly clear that the widow never 
intended that this propérty should form part of her husband’s estate. 
She appropriated the property to herself, dealt with it by mortgag- 
ing it and finally disposed of it by gift. Under such circumstances 
` the property must be deemed to be her Séridsan, and she was fully 
competent to dispose of it. . 

Trevelyan : Hindu Law, p. 458. , 

The question is one of intention to be judged by the widow’s 

conduct and mode of dealing with the property. 
Bhagabati Koor v. Sahodra Koer, [1911] 16 O. W. N., 884. 

Ramakant Malaviya, (for Gokul Prasad * with him Girdhari Lal 
Agarwala), for the respondents:—The leading case on the subject 
is that of "$ 

Isri Dwi v, Hanshi Koorain, [1888] I. L. R., 10 Oal., 824, P. O. 

The circumstances of the present case are very similar to those 
of that case, Here, too, the widow has made a gift, and other 
transfers, to her relatives not only of the property in dispute but also 
of other property which formed part of her husband’s estate. She 
was attempting to change the succession, irrespective of whether 
the property was acquired by her or formed part of the original 
estate, and to give the inheritance to her own relatives, She was 
dealing alike.with.the property in dispute and property forming 
part of the original estate. Under such circumstances, little value 
is eto be attached to the fact of her alienation-of the property in 
dispute as furnishing evidence of her intention to keep this pro- 
perty separate and apart from the corpys of her husband’s estate, 
So, in the absence of satisfactory proof of such intention, the ge- 
neral rule must hold, namely, that property acquired with the 

i 108 R 


Rickards, 0.J. 
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accumulations of the income of her husband’s estate would not 
constitute her sźłridhan but would form part of the corpus of that 
estate. 


® Gum Das Banerji :—Hindu Law of Marnage and Stridhan, Besond Edition, 
p. 809. i 


Mayne :— Hindu Law, Seventh Edition, p. 846. 
He then criticised the evidence produced to prove that the 
money was advanced by Chhadammi Lal. 


Satish Chandra Banerji was not heard in reply. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of a suit for posses- 
sion of immoveable property. In the present appeal we are only 
concerned witha five biswas share in mauza, Khiwali Abdullahganj. 
The claim is made by reversioners who claimed that- the shares in 
this village formed portion of the estate of Than Chand. Than 
Chand died very many years ago, leaving him surviving two 
widows, Musammat Dhan Kunwar and Musammat Lachman Kun- 
war. Musammat Lachman Kunwar survived Musammat Dhan 
Kunwar. Musammat Lachman Kunwar died on the 18th of 
March, 1905, and the present suit was instituted on the 6th of 
August, 1908. 

The title to the property now in dispute is shortly as follows. 
It originally belonged toa man called Duli and here we may 
mention that it is not contended that Than Chand ever owned this 
property or indeed any share in this village. One Sheikh Mu- 
hammad Sharf-ud-din had a decree agajnst Duli and the property 
was put up for sale in execution of this decree. It was purchased 
by one Baldeo, otherwise Badlu, a Brahman. He was not the actual 
purchaser but he acquired the rights of the purchaser through pre- 
emption. Baldeo, otherwise Badlu, having thus become possessed 
of the property, sold it,tto Musammat Lachman Kunwar in the 
year 1874 many years after her husband’s death, Musammat 
Lachman Kunwar mortgaged the property, the exact date is not 
shown. She then on the 27th of November, 1888, made a deed of 
gift in favour of Chhidammi Lal, her brother, who entered into 
possession. After the death of Chhidammi Lal, his sons, Sham 
Lal, Hoti Ram and others sold three biswas out of the five bis- 
was to the appellant. A suit was then brought upon foot of the 
mortgage which Musammat Lachman Kunwar had made but the 
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appellant redeemed the mortgage before allowing the property 
to be put up to sale. He then brought a suit claiming to have 
the remaining portion.of the property sold, basing his claim qn 
the fact that he had redeemed the property and paid the whole of 
the mortgage debt. The remaining portion of the property was 
sold and purchased by the appellant. The title of the appellant 
to the property is thus abundantly clear, unless it can be shown 
„that the purchase by Musammat Lachman Kunwar in 1874 was a 
purchase made for the benefit of her husband’s estate and that she 
intended that the property should form portion of his estate. 
Some evidence was given on behalf of the appellant to show that 
the purchase money which Musammat Lachman Kunwar gave 
for the property was actually lent to her by Chhidammi. No evi- 
dence was given by the other side to show where the money came 
from. The learned Subordinate Judge disbelieved the evidence that 
Chhidammi Lal had advanced the purchase money and he says at 
page 17 of the judgment “Musammat Lachman was then in pos- 
session of her husband’s propérty and therefore the presumption- 
is that she acquired this property with the income arising out of 
her husband’s estate. It is laid down in Siromoni’s Hinds Law 
page 372, 2nd Edition, * Where a widow is in-possession of her hus- 
band’s estate the burden of proving any property to be her own 
separate property rests on the party calling it as such.’ Accord- 
ing to that principle it was for the defendants to prove that the 
share in question was Lachman’ 3 separate property and her 
stridhan but | think that he has failed to do so. I do not believe 
Duli and Bhupal’s statements that Lachman took the money for 
this purchase from Chhidammi. I find that Lachman purchased 
this property out of the income of ber husband’s property and 
that she had only a life interest in it and that she had no right 
whatever to alienate it The alienationS måde by her and her 
transferee’s heirs age not binding on the plaintiffs” Even if we 
assume that the property was purchased out of the savings of the 


inceme of Than Chand’s estate, the widow was entitled to deal - 


with those savings as she thought fit. Now if it could be shown 
that at the time of the purchase it was her intention that the pro- 
perty should become an accretion to her husband’s estate, she 
might not afterwards perhaps have been able to take it away 








860 HIGH COURT, fa. L J. R. 


from the husband’s estate and change the devolution of the title 
thereto. In, the present case, however, we find that not very long 
after the acquisition of the property she mortgaged it thus 
dealing with it as her own property. We have already mentioged 
that her husband had never owned the property or any shares 
in this village. Subsequently in the year 1888 she made a deed 
of gift. We do not think, under these circumstances, that we 
ought to hold that it was the intention of Musammat Lachman 
Kunwar to buy this property as an accretion to her husband’s 
estate. It seems to us that the matter is well put in Mr, 
Trevelyan’s work on Hindu Law at page 458. “Should she invest 
the income in such a way as to indicate her intention that it ` 
was not to form part of her husband’s estate, but to remain at her 
disposal, whether such investment be of a temporary or permanent 
nature, she can deal with it, at any rate during her lifetime. 
Should she not dispose of property during her lifetime, it does 
not pass to~her heir but is treated as a portion of her husband’s 
estate.” Under these circumstances, we think that the appeal 
ought to be allowed. 

We accordingly allow the appeal, set aside the decree of the 
court below and as against the present appellant, dismiss the plain- 


tiffs claim with costs in all courts, : ; 
B. K M Appeal allowed. 
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NET RAM SINGH AND OTHERS 
VET SUS - 
TURSA KUNWAR. 
Hinds Law —Prosemption of Joininces— Separalion— Beidenoe— Separato enii inrorenns. 
records—Inforences from the acis of the mombers of the family. 

Separate entries of name in the revenue records by themselves are not 
sufficient to rebut the presumption of Hindu Law relating to jointness or 
to prove separate possession by the different members of a family whieh in 
Its Inception was admittedly joint. 

But where in a suit by the half-brothers of a deseased Hinda for a deela- 
ration that they with the deceased had formed a joint family and that they 
had become entitled by right of survivorship to the shares that had stood 
in his name, it was proved on the evidence that not only were their names 
separately entered in the revenue papers in regard to specified areas, but 
they dealt with those areas as separate owners thereof and coupled with 
these ware the additional fects of an admitted partition, among all of them, of 
one Village, the entry of the deceased's name slone in respect of one village 
and the separate enjoyment of their respective Sir lands, Aeld that the 
cumulative effect of all these tended to show a separation in entate among 
the brothers. 

APPEAL from a judgment and decree of the High Court at 
Allahabad, varying those of the court of the Additional Subordinate 
Judge of Aligarh. 

The parties to the suit were Hindus. The plaintiffs-appel- 
lants who were brothers, sued the defendant-respondent, the widow 
of their deceased half-brother, to recover ‘tert4in shares in six vil- 
lages. The plaintiffs alleged that the deceased was joint in estate 
with them at the time of his death in 1907 and that they became, 
by*right of survivorship, entitled to succeed to the said properties 
left by the deceased half-brother. The defendant contended 
that her husband was at the time of his death separate from his 
brothers, and that consequently the properties left by him had 
rightly devajved upon her. The Subordinate Judge held that at 


5 
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the time of his death the deceased half-brother was joint with the 
plaintiffs and gave them possession of the properties in suit. 
But in regard to a share in one of the villages he held that it was 
am endowed village and the plaintiffs were, therefore, entitled to 
the possession of the share of the deceased in it as managers of the 
endowment. On plaintiffs’ appeal, the High Court came to the con- 
clusion that the deceased half-brother was, at the time of his death, 
separate from his brothers, but agreed with the lower court in its 
conclusion with regard to his share in the endowed village. The 
decree of the Subordinate Judge was accordingly varied. The 
plaintiffs thereupon appealed to His Majesty in Council. 

B. Dube, for the appellants: The presumption is in favour of 
the continuance of joint estate unless a séparation is proved and 
the onus of proving it is on the respondent, who alleges that her 
husband was separate: 

Pru Koer v. Mahadeo Porshad Ssngh, [1894] Le R. 211. A. 184. 

Separate entries in the revenue papers of the names of the dif- 
ferent members of the famıly, which was admittedly joint at one 
time, in respect of specified shares of the family property, were not 


“sufficient to rebut the presumption of jointness or to prove separ- 


a 


ate possession of such shares by.such members : 


Gajendar Singh v. Sardar Singh, [1895] L L. B., 18 All. 176 at pp. 179 & 180, 
Hoolas Kover v. Kasso Proshad, [1881] I. L. R., 7 Cal., 869 at p. 871, 7 
Ambaka Dat v. Sukhmaw Kear, [1877] L L. R., I. A. 487. i 
The High Court has erred in holding that various separate 
entries proved separation. Some of the entries suggest separation, 
while others suggest jointness. It is, therefore, submitted that the 
respondent has failed to discharge the ous, which lies upon her, 
to prove that her husband was, at at the time of his death, separate 
in estate from the plaintiffs. Reference was also made to 
Rewa-Prasad SxkaPy. [fo Duit Ram Sukal, [1899] L. R., 27 I. A., 89. 
The respondent did not appear. ` 
The judgment of their Lordships was delivered by 


Mr. AMEER ALL—The suit, which has given rise to this 
appeal, was brought by the plaintiffs in the court of the Sub- 
ordinate Judge of Aligarh, to obtain a declaration that, as members 
of a joint undivided Hindu family, they became entitled by right 
of survivorship to the shares of their half-brother, Chhtddu Singh, 


VOL. XL] PRIVY COUNCIL. 86B 


- in the properties mentioned in the schedule to the plaint, upon bis 
death in 1907. The plaintiffs and Chhiddu Singh are the sons by 
different mothers of one Narayan Singh, who died in 1879. They 
allege that after their father’s death the family continued joint, 
duriag the whole of Chhiddu’s lifetime, and that in 1907, after 
Chhiddu’s death, his widow, Tursa Kunwar, the defendant to the 
present action, obtained from the Revenue Courts an order to 
have her name recorded in the Collector’s register as proprietor 
in place of her deceased husband. 


: The defendant, Tursa Kunwar, contested the claim on the 
` ground that her husband was at the time of his death separate 
from his brothers, and that consequently his share in the several 
properties had rightly devolved on her. In support of her con- 
tention she relied mainly on a number of documents consisting 
chiefly of entries in revenue records and mortgage deeds separately 
executed by the brothers. 


The Subordinate Judge, upon a review of the evidence, was of 
opinion that the plaintiffs had established their allegation, and 


accordingly decreed theirclaim. On appeal, the High Court of E 
Allahabad has taken a different view. It has held in effect that ’ 


whatever might have been the position among the plaintiffs sxzer se, 
the evidence and inferences from facts proved, left no room for 
doubt that at the time of his death Chhiddu was separate from his 
brothers. The learned Judges accordingly.varied the decree of the 
Subordinate Judge and dismissed the plaintiffs’: suit, save as re- 
gards one village, with respect to which they agreed with the 
lower court. i 


The plaintiffs have appealed to His Majesty in Council, and the 
main contention advanced on their behalf is that the High Court 
was in error in relying on the entries in the revenue records, which 
by themselves are not sufficient to rebut the pfesumption of Hindu 
law relating to jointness or to prove separate possession by the 

different members of a family which in its inception was admitted- 
ly joint g 7 

Their Lordships, however, observe that the learned Judges in 
the court below have not rested their judgment merely on 
entries which, standing by themselves, may be regarded as in- 
conclusive, , They have drawn inferences from the acts of the 
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brothers which are consistent only with the hypothesis of separa- 
tion. They say:— 

“Not only do we find this separate entry of names in regard to specified areas 
of the village Nimgaon, but we further find that on the 8th of Maroh, 1900, three 
Separate mortgages were made by Net Ram, Kanha! Singh, and Alukhram Sjngh, 
respectively. Bach of them purported to mortgage a specified portion of the 
land in Nimgaon, separately entered in their names, and deserlbed it as owned 
and possessed by him alone. So that not only were thelr names separately 
entered in the revenue papers in regard to specified areas, but they dealt with 
those areas as separate owners thereof.” 

The plaintiffs made no attempt to explain how, if the brothers 
were joint, as they allege, at the time of the transactions, separate 
mortgages were executed by them in respect of specified areas 
held by each separately in the village of Nimgaon. The circum- 
stances connected with these mortgages were within their know- 
ledge, and it lay upon them to show that the transactions, although 
separate, were consistent with jointness. 


The learned Judges refer also to the admitted partition among 
the five brothers of the village of Susayan in 1898, to the entry 
of Chhiddu’s name alone in respect of one village, and of the 
names of his four half-brothers in respect of another, to the 
separate enjoyment of their respective Sir lands by Chhiddu and 
the plaintiffs all tending to show a sepdration in estate before 
Chhiddu’s death. 


On the whole, their Lordships see no reason to disturb the 
finding of the High Court, and they will, accordingly, humbly 
advise His Majesty that the appeal be dismissed. As the res- 
pondent does not appear there will be no costs. 

Appeal dismissed. 


Barrow, Rogers and Nevill: Solicitors for the appellants. 


The respondent did not appear. 
J. M. P, oœ 
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à RAMKISHORE KEDARNATH AND OTHERS 
versus 


JAINARAYAN RAMRACHHPAL AND OTHERS. . 
Hinds Law—Miteakshara—Porbiion stit io set aside father's ahenation of ancestral 
property— Maintainalility of. 


Heald, that although a partition made by a Hindu father of a joint un- 
divided ancestral estate subject to the Mitakshara law may, under some 
eiroumstancss, bind his minor sons, yet if on the partition a share is gtven to 
an absolute stranger, the partition may be impeached as a disposition of pro- 
perty made without cohsideration, unless it can be supported as a bona fide 
compromise of a disputed claim. Balkshen Das v. Ram Narain Sahn, [1908] 
L. R. 80 L A. 189, at p. 160. - 

APPEAL from a decree of the court of the Judicial Commis- 
sioner, Central Provinces affirming a decree of the District Judge, 
Wardha. í ' 


The main question in the appeal was whether the suit had 
been rightly dismissed on the pleadings and on admission made 
by the plaintiffs pleader without taking evidence. 

The suit was instituted on December 20th, 1907, by four bro- 
thers, as plaintiffs, against 14 defendants, of whom Jainarayan 
was defendant No.1 and the plaintiffs father, Kedarnath, was 
defendant No. 14. The rest of the defendants were the assignees 
from Jainarayan. The pldintiffs alleged inter alfa that they and 
their father, Kedarnath, were the sole members of a joint undivided 
Hindu family governed by the Mitakshara law and the owners of a 
certain ancestral estate ; that the estate bad devolved on two bro- 
thers, Ramnath and Rambilas ; that Ramnath who had no issue 
adopted their father, Kedarnath, in 18775 th@t on the death of 
Rambilas without leaving any issue in 1883, though the name of 
his widow, Jaidevi, was entered with the consent of Ramnath in the 
revenue registers, yet “ the possession and ownership of the entire 
gixteen-anna estate remained with Ramnath alone ;” that Ramnath 
died in 1883 whereupon their father, Kedarnath, became the sole 
owner ; that from October, 1887, Jaidevi “began to declare him 
(Jainarayan) to be her son,” and in 1889 his name was entered in 
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the revenue papers in her place ; that the adoption of Jainarayan 
was invalid ; that “ Jaidevi Bai died on 25th June, 1897. After this, 
Kedarnath, father of the plaintiffs, gave Jainarayan, her reputed 
adopted son, the following property on 24th October, 1898, for 
separate enjoyment. From that very day, he began to live 52- 
parate, and declare ‘I am owner of that property’ ”; and that 
“defendant No.1 has no right whatever to the property men- 
tioned in paragraph 11 above.” The plaintiffs’ father had no 
right at all to give that property to defendant No.1. That pro- 
perty is of the joint ownership of plaintiffs 1 to 4 and their father. 
That the ownership of defendant No. 1 has been acquiesced in by 
the plaintiff's father is evident from his (plaintiffs father’s) conduct. 
He, therefore, refused to join asa plaintiff, and so he has been 
made a co-defendant. The plaint also stated that plaintiff No. | 
was born on 20th December, 1886, No. 2 on 21st July, 1890, No. 3 
on 13th December, 1892 and No. 4 on 15th March, 1894. The 
plaintiffs prayed that each of the defendants be ordered to deliver 
them the possession of whatever property he has with him out 
of that mentioned in paragraph jı, that the costs of the suit be 
awarded, and that any other relief deemed fit, be also -granted to 
them. The defendant, Jainarayan, pleaded fazer alta that his adop- 
tion was valid, that the plaintiffs were bound by the acquiescence 
of their father in his admission (Jainaryan’s) to the family, and 
that the suit was barred by limitation, _He also in effect pleaded 
that if his own adoption was invalid for the reasons alleged by 
the plaintiffs, the adoption of their father Kedarnath was also 
invalid on similar grounds, and that he as the natural son of an- 
other male descendant of the common ancestor would in that 
event be entitled to the whole of the family properties to the 
exclusion of the plaintiffs and their father. This was stated to be 
the reason why, if the valjdity of his adoption was in fact doubtful, 
he was accepted by Kedarnath as a member of the joint family 
and the representative of the branch of Rambilas. Jainarayan also 
contended that the plaintiffs could not sue? while their father 
Kedarnath was alive, and that they were not entitled to possession 
during the lifetime of their father. 


An admission made by the plaintiffs’ pleader is stated in 
their Lordships’ judgment. On the pleadings and the admissions 
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of parties the District Judge settled 14 issues, several of which were 
aet down for trial without evidence as preliminary issues of law. 
Amongst them were the first 3 issues set out in their Lordships’ 
judgment together with the following :— ° 


(4} Since plaintiffs’ father did not set aside the adoption 
within six years, is plaintiffs’ claim time-barred ? 

5 (a) Isthe transaction by which Kedarnath admitted de- 
fendant No. l as a joint owner to be looked upon as an alienation ? 


6, Can plaintiffs sue for the whole property or only their own 
share? What are their shares? 

7. Can defendant No. 1 question the validity of Kedarnath’s 
adoption, at least to show the nature of the interest acquired in 
the property by Kedarnath ? 

‘The District Judge held, on the first issue, that the suit was 
maintainable in the form presented by the plaint ; on the second 
issue, that the plaintiffs were bound by their father’s conduct in 
admitting the first defendant as a coparcener in the family 
properties and by the partition effected between them, and that 
what had been done was inthe nature of a family arrangement 
by which the plaintiffs would be estopped from disputing the 
validity of the first defendant's adoption. On the third issue, he 
held that the first defendant’s possession ofa share of the family 
properties, though undivided prior to 1898, had been adverse to 
the plaintiffs and their father since 1887, and consequently that 
the plaintiffs’ claim was barred by limitation ; on the fourth issue he 
held that the plaintiffs’ suit was not governed by article 118 of the 
Indian Limitation Act, 1877 and was not barred under that 
article ; on issue 5 (4), that the transaction in question was not 
an alienation ; on the sixth issue, that the right of suit of Kedar- 
nath is barred by limitation. Plaintiffs cdn af best recover their 
share, four-fifths ofthe property in dispute, if it be beld that their 
suit is not time-barred by reason of their minority; and on the 
seventh issue, that the first defendant’s right to question the 
validity of Kedarnath’s adoption was barred for all purposes and 
consequently the first defendant could not question its validity. 
In view of his findings on the second and third issues the District 
Judge dismissed the plaintiffs’ suit with costs. 


Orviu, 
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On plaintiffs’ appeal, the Additional Judicial Commissioner held 
that the possession of the first defendant had been adverse to the 
plaintiffs since 1887, that the claim of the second, third and 
fpurth plaintiffs, who were not born, was barred by limitation, 
but the claim of the first plaintiff, assuming him to have been 
born in 1886, that is, prior to the commencement of the adverse 
possession of the first defendant, was saved by the provisions 
of section of the Limitation Act, 1877 ;and that the acts of the 
plaintiffs’ father in admitting the first defendant to a joint enjoy- 
ment of the family property and in coming to a partition with him 
were binding on the plaintiffs, whether the first defendant’s adoption 
was in fact valid or not. He, therefore, dismissed the appeal. 

The plaintiffs appealed to His Majesty in Council, 

De Gruyther, K. C, and H. Mitra, for the plaintiffs-appellants : 
The admission of the plaintiffs’ pleader means that their father 
gave away half the ancestral estate in 1898. The fact that Jaidevi 
was previously recorded in the revenue books as owner of the 
property given away in that year to the first defendant did not 
Operate as a separation in title or alter its devolution : 

Rows Prasad Sukal v. Deo Duit Ram Sukal, [1899] L. R., 27 L A. 89. 

On her death the. plaintiffs and theirs father as coparceners 
became entitled to the property recorded in her name, and their 
father had no right to give it away to the first defendant without 
their consent. It is contended that their father made a partition 
and gave. the first defendant his share. If so, the plaintiffs, who 
were minors, are entitled to challenge the partition as the first 
defendant’s adoption being invalid he was not entitled to any 
share of the ancestral family property : 


Pea 


Ballashon Das ç. Raw Naran Sahu, [1908] L. R. BOL A. 189, at pp. 
e 149 & 150. 


and Strange’s Hindu Lhw (1813 Ed.) pp. 222, Ch. 9, on partition. 
The plaintiffs contend that the Property so givey was an alienation 
by their father and they are entitled to sue to recover it: Mayne 
on Hindu Law and Usage, pp. 439 & 336 (7th Ed.) s 
The District Judge says that the acquiescence of Kedarnath 
estops his sons from questioning the validity of the first ‘defend- 
ants adoption, but there is no evidence to support that finding, 
nor is there evidence to support the finding that the defendant 
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lost his share of the property of- his natural family. It is sub- 
mitted, therefore, that the case has not been rightly decided 
without taking evidence. There could be no adverse possession 
from 1887 to 1898 during which period there was joint possession. 
The suit is not barred as it was instituted within less than 3 years 
after the first plaintiff attained majority and the remaining plain- 
tiffs were minors when it was instituted: Limitation Act, 1877, 
section 7. Omission to bring, within 6 years’ period provided by 
article 118 of the Limitation Act, 1877, a suit to obtain a declara- 
tion that an alleged adoption was invalid, or never in fact took 
place, is no bar to a suit for possession of property : 
Unar Khan 9. Masnd-din, [1894] I. L R., 16 All., 281 at p. 288. 


It is submitted that the case should be sent back without any 
expression of opinion for trial according to law. 


/C: R. Lowndes, for the defendants-respondents, Jainarayan 
and his alienee: The point now raised that the plaintiffs’ father 
gave the property in 1898 as a gift is a new point. - The case in 
the courts below was that there was then a partition and the 
first defendant got a share as he was adopted in the family. The 
plaintiffs’ father who was the head of the family, accepted the fact 
of Jainarayan’s adoption and it is submitted that the plaintiffs are 
bound by such an acceptance. What took place in 1898 was a 
family settlement which Kedarnath had the power to make and 
his sons are bound by it. 

Jagan Nath ». Mannu Lal, [1804] J. L. B., 16 AU.. 381 at p. 188. 


And Mayne on Hindu Law und Usage, 7th Ed., pp. 455, 346. 


Both courts in India have held that Jainarayan’s possession 
was adverse to Kedarnath. His right to recover possession was 
therefore lost long before the suit was brought and on the date 
of the suit he had no right to the property soufght to be recovered : 
see Limitation Act, 1877, article 144 and section 28. Jainara- 
yan’s adverse possession against Kedarnath bars his sons’, the 
plaintiffs’ : 

Radhabas and Ramchandra Konher v. Anantrave Bhagvant Deshpande, [1885] 
LL. BR, 9 Bom. 198 at pp. 924 & 225. 

The plaintiffs are claiming through the father and their claim 

is barred is spite of section 7 of the Limitation Act, 1877. 


ONIL 
1918. 


RAMKIGHOBE 
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The suit in the present form does not lie. The plaintiffs, during 
the lifetime of their father, cannot demand possession of the fami- 
ly property. Jainarayan has acquired a good title at least as 
‘against Kedarnath and the plaintiffs cannot recover his share, 
They could sue for partition but not for possession of the whole of 
the property : 

Koer Hasmat Kas v. Sunder Das, [1885] L L R., 11 Oal. 896, at p. B99. 

Reference was also made to section 14 of the Limitation Act, 
1908. 

It is submitted that the courts in India had sufficient material 
before them to decide the case. 

De Gruyther, K. C., in reply: The plaintiffs sue for the restora- 
tion of the property of the joint family and article 126 of Schedule 
2 to the Limitation Act, 1877, contemplated such a suit. If the 
plaintiffs had sued for their shares, their suit would have been dis- 
missed : 

Rajaram Tewaree v. Luchmun Pershad, [1869] 12 W. R. 478, 
[Lowndes I do not admit that the Central Provinces follow 


Bengal.] 2 . 
[Sir John Edge: The Central Provinces lean towards Allahabad.] 
The Central Provinces follow Allahabad, where the law on 
this point is the same as that in Bengal. A single coparcener is 
entitled to set aside an alienation. 
A suit for partition would break up thé joint family as such a 


“ suit must include besides the property in suit other joint property. 


There is no reason why the plaintiffs shold be compelled to break 
up, the joint family and forced to bring an action for partition, 
when they areentitled to joint possession with their father. 
Naranbhai v. Ranchod, [1901] I. L. R., 26 Bom. 141, at p. 148. 
Radha Prashad Mas v. Beuf, [1881] L L. R., 7 Cal. 414. 

There is no equity between the alienor of joint property and 
his alienee : 

Madho Farshad v. Mohban Singh, [1800] L. R., 17 T. A. 194. 

But even if Jainarayan is entitled to retain Kedarnath’s share, 
the court could give possession of the whole of the property dn 
suit to the plaintiffs with a declaration that Jainarayan had acquir- 
ed Kedarnath’s share and was entitled to have it partitioned: 

Deendayal Lal v. Jagdeep Narain Singh, [1877] L. R., 4 I. A. 247, 
Baboo Hurds Naram Sahu v. Pundit Roodor Porkash Musser [1898] L. R. 11 
L A. 26, at p BU. - 7 


VOL. XL} PRIVY OOUNOIL. 871 


Mayne on Hindu Law and Usage, 7th Ed., pp. 483 & 485, 364 
&365. To deny any relief except in a partition suit would be to 
deny the plaintiffs’ right to relief altogether. Moreover, the form 


of the suit does not affect the merits of the case and no suit shall 
be dismissed in appeal except on the merits of the case: Code of 


Civil Procedure, 1882, section 578. 

The contention that the suit is barred against the plaintiffs’ 
father and therefore against the plaintiffs depends upon the ques- 
tion how the father’s acts would bind the sons. It is a question of 
fact and cannot be decided without evidence. 


The judgment of their Lordships was delivered by 


SIR SAMUEL GRIFFITH.—This was a suit instituted—to use the 
words of article 126 of Schedule 2, to the Indian Limitation Act of 
1877-—“by a Hindu governed by the law of the Mztakshara, to set 
aside his father’s alienation of ancestral property.” 


The plaintiffs, the appellants, are the four sons ofthe defend- 
ant Kedarnath. The defendants are one Jainarayan, Kedarnath, 
and certain assignees from the former. The case madé by the 
plaint, so far,as material to the present appeal, is that the plain- 
tiffs and their father were the owners of a joint undivided ancestral 
estate subject to the Mitakshara law, and that Kedarnath, in 
October 1898, improperly made a disposition of part of it by way 
of partition to the defendant Jainarayan. The relief formally 
claimed was that “each of the defendants may be ordered to 
deliver them the possession of Whatever property he has with him 
out of that mentioned in paragraph 11,” with consequential relief. 


The suit was instituted on 20th December, 1907. The first 
plaintiff was alleged to have been born on 2oth December, 1886, 
the other plaintiffs being younger. The plaintiffs alleged that the 
estate had descended to two brothers, Ramnath and Rambilas, 
neither of whom had issue, that in 1879 thé former adopted the 
defendant Kedarnath, that Rambilas died in 1881 and Ramnath 
in 1883, whereupon Kedarnath became solely entitled, that about 
1886 or 1887 the widow of Rambilas, whose name had previously, 
with the consent of Ramnath, been entered in the local register as a 
joint owner in place of Rambilas, adopted Jainarayan as the son 
of Rambilas, and that his name was thereupon entered as owner 
in her place, that the adoption of Jainarayan was invalid for 
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various reasons stated, and that in 1898 Kedarnath “gave” a 
specific part of the estate to Jainarayan, who has since claimed 


and enjoyed the separate possession ofit. Under these circum- 
stances, the plaintiffs claimed restitution of the part so given. 


Amongst other defences, Jainarayan set up that the plainfiffs 
are bound by the acquiescence of their father Kedarnath in the 
admission of Jainarayan to the family, and that the suit is barred 
by the Limitation Act. 


In proceedings before the District Judge for the purpose of 
settling preliminary issues of law, the plaintiffs’ pleader admitted 
that plaintiffs’ father had actually given possession of the property 
in suit to defendant No. 1 (Jainarayan) to enjoy it exclusively by 
himself in 1898. Previously he was living as a joint member and 
jointly enjoying the property by reason of plaintiffs’ father’s in- 
action and acquiescence in this móde of enjoyment.” The case 
was decided in the courts below upon the allegations in the plaint, 
together with this admission. The first three issues were finally 
settled as follows :— ° 


I. Whether plaintiffs can maintain the suit in its present form 
without suing for partition ? 


2. Are plaintiffs bound by the acquiescence of their father in 
admitting defendant No. 1 into the family and allowing him a share 


in the property ? 


3. Since defendant No. I has beendn joint possession of pro- 
perty with Kedarnath since 1887 and in separate possession of 
his share since 1897-98, has he acquired an absolute title to the 
property in dispute? If plaintiffs’ father’s claim is time-barred, 
has their claim become time-barred also? 


There was some confroversy as to the effect of the admission 
already stated. But their Lordships think ,that, as the issues 
were settled in presence of the parties, it must be construed in 
the sense recited in the third issue. The learned Judge of arst 
instance answered the first and second issues in the affirmative, 
and as to the third issue held that the defendant Jainarayan had 
acquired an absolute title to the property in suit by adverse 
possession for more than 12 years. 
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On appeal to the court of the Judicial Commissioner, the learned 
Additional Commissioner held that as the first plaintiff had 
instituted the suit within three years of attaining the age of 21, 
he was entitled to the benefit of-section 7 of the Limitation Ast 
of 1877 and the suit was not barred as against him, but he held 
that it was barred as against his younger brothers, who were born 
after the commencement of what he regarded as the adverse 
possession of the defendant Jainarayan. It was, however, con- 
ceded before this Board, and, as their Lordships think, rightly 
conceded, that if the first plaintif succeeds in the suit his younger 
brothers born before a partition of the estate will be entitled to 
share in the relief. 


The learned Additional Commissioner also held that the first 
plaintiff was bound by his father Kedarnath’s acquiescence in 
Jainarayan’s joint enjoyment of the family property and consent 
to a partition with him, since in such acquiescence and consent 
he must be held to have acted in a representative and not in a 
personal capacity. ; i j 

The basis of the suit is that the adoption of Jainarayan was 
wholly invalid, in which case he was in the view of the law an 
absolute stranger. It is not disputed that the validity of an 
adoption may be contested by persons prejudicially affected by 
it. And it seems to their Lordships to be clear that, although a 
partition made by a Hindu father may under some circumstances 
bind his minor sons, as was held by this Board’ in Balkishen Das 
and others v. Ram Narain Sahu and others (1), yet if on the par- 
tition a share is given to an` absolute stranger the parti- 
tion may be impeached as a disposition of property made 
without consideration, unless it can be supported as a bona fide 
compromise of a disputed claim. There are no materials before 
the Board to enable them to form a conglusion in favour of the 
respondent on this ground, as suggested by the learned Additional 
Judicial Commissiontr, even if such a case had been set up by him. 

Their Lordships are, therefore, of opinion that if the adoption 
of Jainarayan was wholly invalid the plaintiffs would be entitled to 
succeed in the absence of any other defence. 

(1) [1908] 80 L A., 189. 
TIOR 
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~ With respect to the form of suit, it was rightly pointed out by 
the learned Counsel for the appellants that to deny any relief 
except in a suit for partition would be to deny the right of relief 
altogether, since the basis of their’ claim is that they are still 
entitled to the estate as a joint undivided estate, and desire to enjoy 
it as such, It may well be, ,however, that as between Kedarnath 
and Jainarayan, the latter may be entitled to insist that he stands 
in the shoes of the former as to the share which would come to 
Kedarnath upon a partition; and that the court, if that position 
were established, would itself, at Jainarayan’s instance, decree a 
partition as between the plaintiffs on the one hand and Kedarnath 
on the other. Their Lordships think that on the present pleadings 
it is open to Jainarayan to set up such a case, but express no 
opinion as to its validity either in law or fact. 

Under these circumstances, their Lordships being of opinion 
that they cannot, on the materials before them, finally determine 
the rights of the parties, will humbly advise His Majesty to set 
aside the judgments and decrees appealed from, and remand the 
suit for trial, with a declaration that it is competent for the court, 
in the event of the respondent, Jainarayan, failing in his other 
defences, to make the whole or any part of the relief granted to 
the plaintiffs conditional on their assenting to a partition, so far 
as regards Kedarnath’s interest in the estate, so as to give effect 
to any right to which the respondent may be entitled claiming 
through Kedarnath, OS f 


The respondents must pay the cqsts of the hearing on the 


_preliminary issues in the District Court, and the costs of the 


appeal to the Judicial Commissioner, but there will be no order 
as to the costs of this appeal. i 


J. M. P, ; Appeal allowed and case remanded 
Edward Delgailo: Solicitor for the appellants. 
S. L. Wilson & Co.: Solicitors for the respondents. 
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` HIGH COURT. 


MAKHAN DAS 
- VETSHS 
MANNU LAL AND OTHERS *. 
Dodo of O:vil Procedure (dot Vof 1908), Order 5, rule 15 —Sermoe of sumMMORS On 
paternal uncle, noi sufloiont unless the defendant proved noi to be fownd, 


The service of the summons in suits Is a very Important part of the pro- 
cedure and the serviee made upon the paternal uncle of a defendant, who is 
himself a defendant, and who ltved with him, is not sufolent unless it 
has been proved to the complete satisfaction of the eourt that it was so 
made because the defendant could not be found. ' 

FIRST APPEAL from an order of Babu Murari Lal, Subordinate 


Judge of Cawnpore.. 

The facts of the case were as follows:—A suit was instituted 
against Kalka and his nephew, Makhan. The summons was 
served on Kalka personally. The summons issued to Makhan 
was also handed over to Kalka, who wrote ‘on the back of the 
summons, “Signature of Makhan by the pen of Kalka.” Neither 
of the defendants appeared to defend the suit and it was decreed 
ex-parte. Thereafter Makhan applied to have the er-parte decree 
set aside. Heé stated that the summons had not been served on 
him, that he had no knowledge of the suit and that his uncle 
Kalka was a man not in his senses. It appeared that Kalka and 
Makhan were members of a joint Hindu family. It did not 
appear that Kalka had ever been authorized by Makhan to _ac- 
cept service of summons for him. It was ngithes proved nor alleged 
that at the time when the summons was handed over to Kalka 
Makhan could not bè found, or that any attempt was made to 
find him and serve the summons on him personally. The lower 
court, in disposing of Makhan’s application, held that he had 
failed to prove that Kalka was not in his senses, or that he had 
not been informed of the institution of the suit, and dismissed his 
application. Hence this appeal. 

í ‘ * F. A. F. O. No. 100 of 1918, 


Om. 


1913. 


July, 49 
Rr 


Precor, J A 


Bichards, O.J. 
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Mohammad Ishaq Khan, for the appellant:—Under Order 9, 
rule 13, it was sufficient for the applicant to show that the 
summons was not duly served. He need not prove anything more. 
Aðmittedly, the summons was not served on him personally ; tbe 
question is whether under the circumstances of the case fhe 
service was proper and sufficient. It is submitted that it was not, 
for the conditions Jaid down for service in the mode prescribed by 
Order 5, rule 15, were not proved to have existed. Substituted 
service had not been ordered or applied for. 


Vishnu Ram Mehta (with him Sundar Lal), for the respon- 
dents :—Makhan and Kalka were members of the same family and 
lived jointly. The presumption arises that Makhan must have 
had actual notice of the institution of the suit from his uncle who 
accepted service of the summons for Makhan. Under the circum- 
stances it was for Makhan to show that he had, as a matter of 
fact,no knowledge of the suit. Service on the head of a joint 
family is prima facie sufficient. 

Mohammad Ishag Khan was not heard in reply. , 

The judgment of the Court was delivered by 


RICHARDS, C. J—This appeal arises qut of an order of the 
court below refusing to set aside an ex-parte decree. The appli- 
cant in the court below swore that he had never been served 
with the summons. There was no affidavit contradicting this 
statement. The learned Judge says “the summons was delivered 
to the own paternal uncle of the applictnt. Now the applicant 
pleads that the paternal uncleis not in his senses but he gives 
no proof of it, nor does he give any proof to show that he was 
not informed of the institution of the suit.” The service of the 
summons in suits is a yery important part of the procedure. 
The Code itself prowides that as far as possible service must 
be personal. Rule 15 provides that “where in any suit the de- 
fendant cannot be found and has no agent empowered to accept 
service of the summons on his behalf, service’ may be made pn 
any adult male member of the family of the defendant who is 
residing with him.” If it had been shown to the complete satis- 
faction of the court that the present appellant could not be 
found and that service for that reason had been made upon his 
paternal uncle who lived with him, the court would have been 
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entitled to have held the service sufficient. But there appears = “IVI 


no evidence whatever that there was any difficulty in finding the 1918. _—- 
appellant. It appears to have been considered that it was quite waxmax Das 
sufficient to hand the summons to his paternal uncle. This view aes aa 


of the law is not correct. We must allow the appeal, set aside the ne 
order of the court below, grant the application to set aside the Bichards, O.J. 
decree and remand the case with directions to readmit the case 

upon its file of pending cases and proceed to dispose of it accord- 


ing to law. . 
Appeal decreed, cause remanded. 

RAHMAT-UL-LAH AND OTHERS viL. 

versus 1918. 


_——_— 


SHAMS-UD-DIN AND ANOTHER®. - August, 7. 


“Lameiaton Act (LX of 1908), arale 190; Sohodule I—Doclaratory smi—Plainigy’ ttle Petar J 
Slandered mx years before swii—Tiile again slandered unthin 6 years of swit—Swlt not ee 
barred. 

A plaintiff will not ngeessarily be debarred for ever from maintaining a 
declaratory suit in respect of a particular right or title -possessed by him 
merely because there was a slander of his title onthe part of the very same 
defendant more than six years previously in respect of which the plaintiff 
did not think it worth while to take any action. 


Alusammat Jhandia was fhe widow of one Kalwa who had died possessed 
of curtain property leaving *bahind him the said widow and two brothers. 
The plaintiffs were the heirs of those brothers. The widow's name had 
been recorded some 28 years before the institution of the salt and the entry 
was continued at the revision of settlement, but the plaintiffs alleged that 
she left the village not long after her husband’s death and never received 
any share of the profits. Within six years of the sult she transferred a 
portion of the property to one Shams- ud-din, who sued the lambardar, for 

profit, Thereupon the plaintHfs brought the present suit for a declaration 
of their title, ° 


Hold that the transfer by the widow and the institution of the suit for 
profits by Shams-ud-din, both of which events occurred within stx years of 
the institution of the present suit, furnished the plaintiff with the cause of 
notion for a declaratory suit and it was within time under article 120 of the 
Limitation Act. Akbar Khan v. Twradan, [1908] 5 A. L. J. R., 687 and Hah 
Baksh v. Harsin Singh, [1898] 18 A. W. N. 215, referred to. 

#5. A. No. 407 of 1918. á 


Piggott, J. 
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SECOND APPEAL from a decree of Maulvi Mubarak Husain, 
Second Additional Judge of Meerut, reversing a decree of Babu 
Lal Gopal Mukerji, Munsif. 


-* Suit for declaration of right. 
The material facts appear from the judgment. 
The court of first instance decreed the claim in part. 
The lower appellate court reversed the decree, 
Plaintiffs appealed. 
Benode Bekari, for the appellants. 
Mohammad Ishaq, for the respondents. 
The following judgment was delivered by 


PIGGOTT, J.—The essential facts of this case may be stated as 
follows :—The plaintiffs asked for a declaration that they them- 
selves together with certain persons, impleaded as pro forma defend- 
ants, were the owners and in possession of certain specified 
zamindari property. The property in question stood recorded in 
the name of one Musammat Jhandia, who was defendant No. 2 
in the suit. The court of first instance framed a number of issues 
and finally came to the, conclusion that the plaintiffs were entitled 
to a declaratory decree in respect of jths of- the property claimed 
by them and the suit was accordingly decreed to this extent only. 
In this decree the plaintiffs acquiesced, but it was taken in 
appeal to the District Judge by Musammat Jhandia and by 
Shams-ud-din, defendant No. 1, who wase transferee from defend- 
ant No. 2. The memorandum of appeal to the court of the 
District Judge raised a number of questions, but the appeal was 
disposed of upon a single finding, vrs., that the suit was barred by 
article 120 of the First Schedule to the Indian Limitation Act as 
not having been brought within six years of the date on which the 
cause of action accrued to the plaintiffs. The learned Additional 
District Judge, who decided the appeal, also talks about the suit as 
being “ barred by twelve years’ rule of Limitation.” He does not 
explain what article of the Indian Limitation Act he considets 
applicable to the facts of this case soas to impose a twelve years’ 
rule of limitation, and I am honestly unable to understand this 
part of his judgment. I must deal with the appeal before me as 
raising the simple question whether or not the suit was -barred by 
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article 120 aforesaid. The name of Musammat Jhandia had been 
recorded in the revenue papers some twenty-eight years before 
the institution of the suit, and the entry in her favour was conti- 
nued in the papers drawn up ata revision of settlement which 
took place some sixteen years later. It is perfectly possible that 
either of these circumstances might have furnished the plaintiffs 
with a cause of action for a suit like the present. The question 
is, however, whether anything has happened since which furnishes 
‘the plaintiffs with a fresh cause of action. The ruling relied upon 
by the court below is the decision of a Bench of this Court in Akbar 
Khan v. Turaban (1); but it seems to me quite clear from that 
ruling, as well as from the previous decision of another Bench of 
this Court, which is referred to ‘therein, that a plaintiff will not 
necessarily be debarred for ever from maintaining a declaratory 
suit in respect of a particular right or title possessed by him, 
merely because there was a slander of his title on the part of the 
very same defendant more than six years previously, in respect of 
which the plaintiff did not think it worth while to take any action. 
This was clearly laid down by a single Judge of this Court in the 
case of Vaki Bakhsh v. Harnam Singh (2). In the present case, 
Musammat Jhandia was the widow of one Kalwa who died posses- 
sed of certain - property leaving behind him, thé said widow and 
two brothers. The plaintiffs in this case and the pro forma defend- 
ants are the heirs and successors of the aforesaid two brothers. 
What the evidence on the record proves is that these brothers and 
their heirs after them acquiesced in the entry of Musammat 
Jhandia’s name in the revenue papers as having succeeded to the 
entire share which had formerly belonged to Kalwa. As to what 
the result of their acquiescence was, that is to say, as to whether 
Musammat Jhandia did or did not derive any benefit from the 
property which stood recorded in her-name, there has been a 
conflict of evidence and no clear finding? by *the lower appellate 
court. This much is certain that Musammat Jhandia never sued 
the plaintiffs or the particular plaintiff, Rahmatullah, who in his 
capacity of Jambardar has been realizing. the profits of the share 
in question, to recover by process of law any portion of the profits 
apparently due to her on the face of the entry in the village papers, 


(1) [1908] 5A. L. J. R., 687. 
(2) [1888] W. N., p. 216, 


SHAMB-UD- 
DIM, 


-y 
Piggott, J. 
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What has happened recently is that Musammat Jhandia has 
transferred a portion of the share recorded in her name to the 
defendant, Shamsuddin and that Shamsuddin has brought a suit 
for profits against the /ambardar. In my opinion this transfer 
añd the institution of a suit by Shamsuddin, both of which events 
have occurred well within six years of the institution of the pregent 
suit did furnish the plaintiffs with a fresh cause of action. It 
must always be remembered that when a court is dealing with a 
plea that the suit as brought is barred by limitation, it must take 
the facts alleged by the plaintiff and look at the case from that 
point of view. The plaintiffs say that Musammat Jhandia left the 
village not long after her husband’s death, that she never received 
any share of the profits and that. the entry of her name in the 
village papers would therefore cause them ne trouble or annoyance, 
They did not, in fact, think it worth while to institute any suit on 
the cause of action afforded by that entry, until Musammat 
Jhandia herself went further and brought things to an issue by 
making a transfer in favour of Shamsuddin who promptly insti- 
tuted a suit for recovery of profits, , I am quite satisfied that the 
plaintiffs thereby obtained a new cause of action and that their suit 
should not have been dismissed on the sole ground upon which it 
has been dismissed by the court below. I, therefore, set aside the 
decree of the lower appellate court and remand the case to that 
court under the provisions of Order 41, rule 23 of the Code of 
Civil Procedure- with directions to readmit the appeal under its 
original number and proceed to determine the same with reference 
to the remaining pleas raised in the mem®randum of appeal. 


Appeal allowed, cause reminded. 
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VAITHINATHA PILLAI 
WETSUS 
KING-EMPEROR 


Praciise—Oriminal proceedings—Oonsiotion sa aside—Grave and substantial injustice 


—Endenca— Want of rolado evidencs—Roospiion of inadmissible ondenco—apfoot of 
Fenn: ON MORSE SEEM EM Rae da INe Dios of: GA. abeidol -a 
admissible— Costs when ihs Orown is pariy. 


If m, an appeal against a convietion, their Lordships coame to the 
conclusion that in the prosecution of the appellant, by some disregard 
of the forms of legal process, or by some violation of the prineiples of 
natural justice or otherwise, some substantial and grave injustice hes bean 
done, then whatever doubts they may have of the appellant’s innosenes, 
or whatever suspicion they may qntertain of his guilt, or however great may 
be their reluctance to interfere with, or overrule the deolsions of the Indian 
Courts in criminal matters, they are bound to interfere. 

Inte dbraham Mallory Dille, (1887) L. R., 12 A. C., 459. 

Where the appellant wis convicted of abetment bf marder and sentenced 
to death and it appeared that a vast body of wholly inadmissible evidence, 
hearsay and other, had been admitted against him and that there did not 
exist any reliable evidence upon which a capital conviction could be safely 
or justly based. 

Hold, that the convictien and sentence should not be allowed to 
stand, 

Heid, farther thet by admitting a piece of inadmissible evidence and using 
it to prove the appellant’s conseiousness of gult aud his desire to destroy 
the evidency of his erime, a grave and substantial injustice was done 
to him. ere 

However strong and convincing the EA an adequate motive 
may be, that evidence can neve; counteract the'harm done by the resep- 
tion of inadmissible dvidencs, or the injustice its use may lead to, nor by 
itself supply the want of all-rellable evidence, direct or circumstantial, 
tf the commission of the erime with which an aecused person may be 
charged. 

A statement made in the absence of the accased is not admissible with- 
out first adducing evidence to show that the accused had himself instructed 
the person, making the statement, to make it, or direetly or indireetly 

s IIIR 
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authorised anyone to make it for him or on his behalf, or that the accused 
knew anything about it. 


When the-COrown is a party to an appeal, the general rule is that the 
Crown nelther pays or recelves costs, unless the ease is governed by some 
e local statute or there are exceptional ciroumstances justifying a departure 
from the general rule, Johnson v. Ree, (1804) L R. AO, 817, af 825 
followed, . j 
APPEAL by special leave, against two orders of the High Court 
at Madras, affirming an order of the additional Sessions Judge 
of Tanjore, whereby the appellant was convicted of the abetment 
of the murder of his daughter-in-law, named, Dhanam, and was 
sentenced to death, : 
The facts of the case are sufficiently stated in the judgment of 
their Lordships, N 


Sir Robert Finlay K. C., Arthur Grey, and S. Swaminadhan for the 
appellant: The only direct evidence is of two witnesses. One of 
them was an approver. The English rule is that the court cannot 
act on the evidence of an approver unless it is corroborated, 


[Sir Erle Richards referred to section 133 of the Indian Evi- 
dence Act] l i 

[SIR JOHN EDGE referred to 

Quoon-Empross v. Gobardkan, [1887] I L. R., 9 AI}, 528, 
the Indian Evidence Act, section 114, illustration (b).] 
[Lord PARKER referred to 

Bos v. Malapa Bin Kapana, [1874] 11 B. H. O. R., 196.] 

The approver, however, is not believed by the Sessions Judge 
and also by the High Court Judges. - e 

[Str Erle Richards. In view of the findings of the High 
Court, I cannot rely on the evidence of the approver. In a 
case of this kind it would not be fair to rely upon anything 
that is discarded by the „High Court.] 

That ‘being so, it *is not necessary to read his evidence, 
which must be wholly disregarded. But that does not remove the 
prejudice created in the case by his evidence and the procedure 
connected with his arrest and the circumstances of recording 
his confession, The result of the confession was that all the 
persons, who would have given material evidence for the appel- 
lant, were arrested and charged. Accused persons are competent 
to give evidence, though they can make statements, . i 
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[LORD ATKINSON. What is the authority for that.] Section 342 
of the Code of Criminal Procedure. The confession was recorded 
in the absence of the accused and was not admissible. 


[LORD ATKINSON referred to section’288 of the Code of Crimt- 
nal Procedure. ] : 


In the absence of any evidence as to how ‘the approver was arrest- 
ed and in view of the fact that the police-officer who arrested him 
was not-called, the inference is irrestible that the police knew 
before they arrested him that he was prepared to make a statement 
implicating the appellant and others, and that having known 
that, they arrested him and got his so-called confession, after 
several days. When they got this so-called confession, they got 
Aiyasami, the only other witness who gives direct evidence, to 
give evidence to corroborate the alleged confession. Aiyasami has 
given conflicting stories and his evidence should also be rejected 
altogether. When the evidence of these two witnesses is rejected, 
there remains no evidence sufficient to support the conviction. 


(Lord ATKINSON: A, B, C, and D are tried together for the same 
offence and B. C. and D. are acquitted because there is not suffici- 
ent evidence to justify their conviction. How can A be convicted 
on the same evidence ™ There must be further evidence to justify 
his conviction.) 

There is no further evidence against the appellant. But the 
learned Judges say that there is strong evidence -of motive in his 
case. It is, however, subgnitted that evidence of motive .alone 
cannot supply the want of reliable evidence of the commission 
of the crime. They were also of opinion that there was proof of 
the appellant’s consciousness of guilt. But the evidence on which 
this finding rests is wholly inadmissible and grave injustice has 
been done to the appellant by its admission. „It is submitted that 
the conviction ‘is contrary to natural justice and that it should be 
set aside. Reference was also made to sections 302 and 114 of the 
Indian Penal Code. 

“Sir Erle Richards, K. C, Kenworthy Brown fad E. R. Osborne, 
for the respondent: The real question is whether there is suffi- 
cient evidence to sustain the conviction. The doctrine that where 
the evidence. of a witness with reference to one certain point is 
false the whole of it is false is not applicable to Indian- Cases. 


CRIMINAL. 
1918. 
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- Aiyasami’s evidence is amply corroborated. : Improper admission 
of evidence is not a ground of itself to set aside the conviction, if 
independantly of such evidence, there is sufficient evidence to justify 
tHe conviction, Indian Evidence Act, section 167. Itis submitted 
that there is sufficient evidence to support the conviction here. ‘ 


[Lord ATKINSON referred to 
In ro Abraham Mallory Dille, (1887) L. R., 12 A. O., 459, 
and asked : Ifthere is substantial and grave miscarriage of justice, 
can you say that the Board cannot intervene? ] 


[Sir SAMUEL GRIFFITH referred to 


Makin v. Attorney-General for New Sowth Wales, L. B., (1804) A. C.. 57. J 
The jurisdiction of the Board is not questioned. 


But it is the settled practice of the Board not to intervene on 
the ground that a wrong view of the evidence is taken or that there 
is misdirection by a Judge in leaving a case to the jury where there 
isno evidence. The Board has refused to give special leave to appeal 
ina criminal case where'there was a miscarriage of justice-on the 
ground that the consequences of entertaining it would be entirely 
destructive of the administration ofall criminal jurisprudence : 

The Falkland Islands Company v. The Quoon, (1868) IM. P. O. O., 299, at 

8 

j Pii Maorea, (1898) L. R., 20 I. A., 90. 
Eog v. Bortwand, (1867) L. R., I P. O. A. O., 520. f 

In dealing with this case a precedent should not be created to 
open the door too wide for appeals in criminal cases from India and 
the Colonies. No substantial and grave injustice of the kind stated 
in the case of 

In ro Dla, (1887) L. R., 12 A. C., 459, 
is done here to the appellant. 

In that case the Chief Justice, who tried the case, in his charge to 
the jury made reference to the general conduct of the accused about 
which there was no evidence, and the conviction was set aside. But 
here there is sufficient evidence, and the only question is what jn- 
ferences should be drawn therefrom. The Judges below were 
acquainted with and were the best Judges of the local habit, opinions 
and feelings, and the Board should not interfere with their decision 
simply because it is possible to draw inferences different from those 
drawn by the Judges below : i i 
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Iskingumusi v. Tho Attorncy-General for the Colony of Waal, (1908) L. 
R. A. 0., 248 3s 
Reference was also made to ; 
Ex paris Edith May Hallowell Carew, (1897) L. R., A. O., 719. 
Nelson v. Rew, (1002) L. R. A. C., 250, 
and the Code of Criminal Procedure (Act V, of 1898), S. 209 ; and the 
Indian Evidence Act, S. 157. 
Sir Robert Finlay, K. C, Arthur Grey, and S. Swaminadhan 
were not called upon to reply. 


The judgmentof their Lordships was delivered by 


LORD ATKINSON :—During the lengthened hearing of this 
case their Lordships have had full opportunity of making them- 
selves thoroughly famiWar with the evidence and of giving all due 
consideration to the weighty arguments that have been addressed 
to them with great force and ability by the Counsel on both 
sides. They have availed themselves of that opportunity and 
they have had no difficulty, under these circumstances, in making 
up their minds as to the advice which they feel it will be their im- 
perative duty humbly to tender to His Majesty. 

As the appellant now lies under sentence of death their Lord- 
ships think it would only be humane and proper to announce at 
once what their advice will be. Their Lordships, while fully 
alive to the great undesireability of disturbing the judgments of 
the Criminal Courts in India, are clearly of an opinion that in 
the present case, owing in the main to the reception of wholly 
inadmissible evidence, the use made of that evidence, when ad- 
mitted to the grave prejudice ofthe accused, coupled with the 
absence of all reliable evidence of the appellant’s guilt, subs- 
tantial and grave injustice has been done in convicting him of 
the crime of which he has been convicted, and therefore, that 
conviction cannot stand. The case they think comes well within 
the principle laid down, over 25 years ago, in Dil//e¢s’ case a principle 
by which the actidn of this Board has been guided ever since. 
That i is the nature of the advice which their Lordships will tender, 
and on a future occasion they will give, more at length the reasons 
which have led them to the conclusion which they have arrived at. 

[Sir R. Finlay :—My Lords I should like to mention the ques- 
tion of the costs of the appeal.] 
j (1) (1887) L. R. 12 A. 0., 459. 
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LORD ATKINSON :—This was considered before and in the 

case of 

Johnson v. Tho King, [1904] A. O., 817 at 826, 

thę head note is this“ In future the Board will adhere to the 
practice of the House of Lords and the rule as to costs in cases 
between the Crown and*a subject will be that the Crown neither 
pays nor receives costs unless the case is governed by some local 
statute, or there are exceptional circumstances justifying a depar- 
ture from the ordinary rule.” 

It does not seem to me that this is such a case. That was not, 
of course, a criminal case, but the rule seems to be laid down broadly 
there, and I do not know on what principle costs should be awarded 
against the Crown. . 


Sir R. Finlay :—I have asked, and I am informed that there is 
no local Statute. The circumstances here however are very special, 
The appellant has been wrongly convicted and has beer obliged to 
come here for,the purpose of getting justice. The Crown have ap- 
peared in the case. I ask your Lordships to consider whether the 
circumstances are not special ? 

LORD ATKINSON :—Your client is a wealthy man. I do not 
know that we candoanything. There is ro authority for it and 
no precedent and I do not think we ought to make a precedent, 

The reasons for their Lotdships report were delivered by 


LORD ATKINSON :—The appellant in this case was, by the 
Additional Sessions Judge of Tanjore, convicted on the Ist of 
April, 1912, of the abetment of the murder of his daughter-in-law 
named, Dhanam, wife of his son, Aiyasami, and was sentenced to 
death. By two orders of the High Court of Judicature at Madras, 
dated respectively the 19th of June and sth-of August, 1912, this 
conviction and sentenge was confirmed, The two Judges of the High 
Court before whom the conviction came for confirmation, namely, 
BAKEWELL AND SADASIVA AIYAR, JJ. differed in opinion. The 
case was then, under the 378th section of the Code of Criminal 
Procedure, referred to a third Judge, SANKARAN NAIR, J., and these 
orders are practically the orders of BAKEWELL, J., and the last-named 
Judge. This appeal has been taken from these latter orders. In 
the view which their Lordships take of the case it will be- quite 
unnecessary to deal with many of the topics discussed at great 
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length both in the Court of the Sessions Judge and the High Court. 
For instance, many witnesses were examined to prove that the 
appellant had some motive to procure the murder of his daughter- 
in- law which, however, inadequate to tempt ordinary human beings 
to ,commit such a crime, was quite sufficient to tempt a person 
such as the appellant, with his views, opinions and passions, to 
commit it. The motive suggested was in the main this, that the 
son was greatly under the influence of his wife, the stronger charac- 
ter of the two, and was by her instigated to insist on her husband’s 
right to the partition of certain lands between the members of the 


family, on the ground that they were the property of a joint Hindu ` 


family, while the appellant insisted that he had himself acquired 
them. : 

A minor and subsidiary motive was also suggested, which consist- 
ed in this, that the father gave an asylum in his house to a daugh- 
ter named Tanga Babu, a child widow as she was styled, that is, 
a girl who had married when she was only ten years old and lost 
her husband by death before they had ever lived together as 
man and wife. Unfortunately this woman had lapsed, or was 
alleged to have lapsed, from virtue, and the deceased woman, con- 
sidering apparently that the reputation of the family would be 
compromised by the presence of the erring one in her father’s home, 
refused to live there unless the sinner was compelled to leave. In 
order to satisfy these scruples the appellant had sent this woman 
away, but permitted her to return to him. It was proved that 
this action caused, as wąs but natural, feelings of hostility and 
ill-willto be entertained towards the deceased by Tanga Babu. 
Both the Sessions Judge and the Judges of the High Court appear 
to have thought that these facts might well have furnished the 
appellant with a motive not only strong enough to lead him to 
procure the murder of his daughter-in-law, buteof such over-master- 
ing force as to embolden him to run the risk of killing her in the 
open reckless manntr suggested in the case, in the presence, and 
with the aid, of four or five accessories, in whose power he would 
thus absolutely put himself. These learned Judges, it was urged, 
are well acquainted with, and are the best judges of, the habits, 
opinions, and feelings of the race and class to which the appellant 
and his family belong, as well as of those in the midst of whom they 
lived. However this may be, their Lordships think it safer, on the 
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whole, to accept, for the purposes ofthis appeal, the conclusion at 
which they have arrived on this point. If, however, motive impels 
so irresistibly, persons such as these, to the commission of serious 
crime, it is difficult to see why theenmity existing between Tanga 
Rabu and the deceased, caused as it was, might not also have moved 
this insulted woman to prgcure, or aid in, the removal of her enemy 
by foul means. But however these things may be, and however 
strong and convincing the evidence of an adequate motive may be 
that evidence can never counteract the harm done by the reception 
of inadmissible evidence, or the injustice its use may lead to, nor by 
itself supply the want of all reliable evidence, direct or circums- 
tantial, of the commission of the crime with which an accused person 
may be charged. 

- Their Lordships desire to abstain, as far as -possible, from-expres- 
sing any opinion upon either the guilt or innocence of any of the 
persons ,who have been accused of aiding in this murder, or upon 
the credibility of any witness who was not a witness against the 
appellant, Their task is to determine whether in the prosecution 
of the appellant—to use the words of Lord Watson when deliver- 
ing the Judgment of this Board in Dille?s Case (1), “by some 
disregard of the forms of legal process, or by some. violation of 
the principles of natural justice or otherwise, some sybstantial 
and grave injustice has been done.” If they come to the conclu- 
sion that injustite of that kind has been done, then whatever 
doubts they may have of the appellant’s innocence, or whatever 
suspicions they may entertain of his guilt, or however great may 
be their reluctance to interfere with, or overrule the decisions of, 
the Indian Courts in criminal matters, they think they are bound 
humbly to advise His Majesty that the conviction should not be 
allowed to stand. 

Their Lordships have come to the donsiasion that injustice of 
the kind mentioned has in this case been done, mainly owing to 
this, that"a vast body of wholly inadmissible evidence, hearsay and, 
other, has been admitted; that when admitted it has been used to. 
the grave prejudice of the accused; and that af-the end of the hear- 
ing: before the Judge of First Instance there did-not exist any . 
reliable evidence upon which a. capital conviction could be safély 


or justly based. The fact that their Lordships found:-their Judg- 
(1) [1887] 12 A. C. 469. , 
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ment on these points relieves them from the necessity of examining 
in detail any portions of the voluminous evidence not directly bear- 
ing upon them. 

The appellant is a wealthy and apparently respectable lanfl- 
holder of good position, living at the village of Pandi, in the 
Tanjore District of Madras. Aiyasami is thé son of his third 
wife. He was brought up by his paternal uncle, one Sami Thevan, 
a village Munsif, and was atthe time of the trial about 25 or 26 
years of age. Heisdescribed by the Sessions Judge as dull and 
weak-minded, and an effort was made -to show that from his 
temperament and character, as well as from some past exhibitions 
of unprovoked and unreasoning violence, he was a man likely to 
have an attack of homicidal mania. His wife, the deceased wo- 
man, was also a member of a respectable family. She was ap- 
parently a resolute and clever woman, about 22 years of age, and 
had acquired considerable ascendancy over her husband. There were 
two children of the marriage, both alive, and aged .respectively 
about fourand one and a half years. For six or seven years prev- 
ious to the year 1911 heand she had been living with her relatives 
in a village in the neighbourhood of Pandi. The father and the 
son were upon bad terms. At length, by the intervention of 
friends, a reconciliation was to some extent effected, and Aiyasami, 
his wife, and two children went on the 13th of September, 1911, to 
reside in the appellant’s house, to see, it was stated, whether they 
would get on together ; one of the terms, however, tnsisted upon by 
them was that Tanga Babu should not be permitted to reside in 
her father’s house. It is not disputed that Aiyasami and his wife 
retired together to rest on the night of the 22nd of October in their 
father’s house, and that she was, during the night and before dawn, 
murdered with the most brutal and savage ferocity. Thirteen 
wounds were found to have been inflicted spon’ her body, all upon 
the Jeft side, some few slight, but most of them very severe, and 
many such as could only have been inflicted with some sharp in- 
strument used with very great force. Forinstance, wound No. 2 
was an inciséd wound an inch long, half an inch wide, and half an 
inch deep over the left temple. Another, No. 3, a quarter of an 
inch long, one-eighth inch wide, one-eighth deep just behind the 
left ear, the lobe ofthe ear being cut off. No. 4, a cut three inches 
long, half an tnch wide, and half an inch deep on the up part of the 
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neck on the left side, dividing the local blood-vessels in its course. 
No. 6, a transverse cut three inches long and half an inch wide, ex- 
tending down to the bone on the left side of the lower jaw, and 
five or six other wounds of almost equal severity. Such a wound 
as No. 4 would, according to the evidence of Colonel Hasell Wright, 
an Army medical officer, examined as a witness, have probably ren- 
dered the woman unconscious and unable to talk or walk as also pro- 
bably would have wound No. 9. Wound No.1 would, he thought, 
probably have stunned her if caused by the weapon called an aruval, 
or bill hook then shown to him, and the fact that the wounds were all 
transverse would point, in his opinion, to their having been inflicted 
by one man in the light, not by two menin the dark, while the 
absence of wounds on the hands of the deceased would indicate 
that the woman was murdered in her sleep rather than while strug- 
gling to protect herself. 

On the 23rd of October, IQII, the day after the murder, an in- 
quest was held upon her body and a verdict returned by the jury 
that Aiyasami Pillai, her husband, had murdered her with a blood- 
stained aruval then produced to them. This weapon had been 
found in the place where the deceased woman had slept, had been 
taken possession of by the police, and was produced at the inquest. 
On the 22nd of November, 1911, Aiyasami Pillai was brought be- 
fore the Second Class Magistrate at Tiruturaipandi in the Tanjore 
district, charged with the murder of his wife, with the view, appa- 
rently of his being returned for trial for the crime. The deposi- 
tions of several witnesses, including that of an old woman, Mutachi, 
his grandmother, then an inmate of the house, were taken. She 
deposed that during the night she heard a noise like a thud, got up, 
went to where Aiyasami was sleeping, found him sitting on a cot 
on the right side of the bed and cutting his wife with an aruval ; that 
she said to him “ Boy, what do you cut ?” and cried out, “He has 
killed, he bas killed,” that the baby then sleeping in the cot woke 
up, and that there was blood but no wounds upon it. The Magis- 
trate, instead of returning the accused for trial, stated he disbeliev- 
ed the evidence against him, admitted him to bail, and next day, 
the 28th, discharged him from custody. In delivering judgment he 
said, “ The defence theory is not completely before me. It goes to 
show that the “deceased was obnoxious to the accused ‘Tanga Babu, 
and she, Tanga Babu, decoyed her into the cattle-shtd, or back- 
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yard, and gave her into the hands of the accused’s father and setel- 
lites, who brutally killed her, and laid her out in her bed and for- 
cibly put a bloody cloth on the accused and accused him of mur- 
der.” According to the defence the murder took place about mjd- 
night. The Magistrate wound up by saying that “All these cir- 
cumstances point the suspicions against the accused’s father, step- 


sister, step-brother Kalyanam, the servant Kathiresan, and others. . 


This will be further investigated.” Aiyasami was the only person 
who had been charged. There isno proof that the defence to 
which the Magistrate refers as put forward on his behalf was not 
put forward at his instigation or with his concurrence, It differs in 
every particular from the account subsequently deposed to by him. 
This Magistrate had po doubt jurisdiction to take the course he 
actually took, but the discharge is not an acquittal. Aiyasami 
might have been tried again; he, to use the words of the Sessional 
Judge, “ was not safe,” at the time of the subsequent trial, and one 
of the results of his discharge under the circumstances was neces- 
sarily this, that he was subjected up to and during the trial to a 
tremendous temptation to endeavour to put the halter round his 
father’s neck in order to save hisown. That circumstance can 
never be Jost sight of in estimating the- value to be attached to the 
evidence he subsequently gave. 

On 27th November, the day previous to the delivery of this 
pronouncement, this same Magistrate had ordered the arrest of 
Tanga Babu, Kathiresan, the appellant’s servant, and Kalyanam, 
his son. ° 

On the 2nd of December, the appellant's wife, AE E Achi, 
and Avani Konan were also arrested. Ultimately every inmate of 
the appellant's house was arrested, with the consequence that their 
mouths were closed, since, though accused persons may make-a 
statement, and the Judge or Magistrate may plt questions to them, 
they cannot be examined as witnesses on their own behalf. On 
the 27th October, the Second Class Magistrate of Tituraipandi 
toek from Aiyasami a statement, not on oath, which was 
ultimately prt in evidence by the prosecuting counsel at the trial in 
corroboration, it was said, of the former’s evidence, although it is-in 
many respects inconsistent with it. Itis printed at page 115 of the 
record, In ithe states that he, his son (the baby), and his wife, 
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the deceased, had gone to bed, that his wife lay with her head north- 
wards, the child in the middle, and he on the eastern side ; that Kan- 
thimati Achi, the wife of the accused, Tanga Babu, his sister, and 
Kalyanam, his brother, were pressing down his wife; that his father 
-the appellant, cut her with one stroke; that he went near his father 
and said “ Don’t cut, leave off,” and that the blood spurted_on a red 
cloth he was wearing at the time, and stained it; that his father 
and brother Kalyanam said: “You catch hold of that fellow, and 
keep him, “that thereupon the two servants Kathiresan and Avani, _ 
and one Somu, the son of an employee or agent of the appellant, 
caught hold of him and kept him; that ten or fifteen minutes after 
he was caught hold of and thus kept, they all came out to where he 
was ; that while he was kept under restraint the noise continued to 
be heard, and that at dawn he wentand saw thatother cuts had 
been inflicted on his wife. This, having regard to what followed, is 
in many respects a most important statement. First, it was proved 
inthe case and was admitted in argument before their Lordships 
that the statement that at the time his wife was murdered he was 
wearing this red loincloth was untrue. It was proved to be his cloth, 
‘but it was allo proved that the cloth he wore the night his wife was 


_ murdered wasa white cloth. Secondly, he does not state that a 


man Thiagan was present on the occasion of the murder or took 
any part in the proceedings. Thirdly, he made no suggestion that 
his wife was removed from the room where she lay before she was 
killed. On the contrary, the fair meaning of his words would rather 
appear to be that she was murdered where she Jay. Well, on the 6th 
of December, 1911, this Thiagan was arrested by, as appears from 
exhibit “ G,” p. 143, Detective-Inspector D. S. Krishnasami Ayar 
and next day brought before this same Magistrate. He was kept 
in custody, and on the 28th of that month the Magistrate writes to 
his superior officer I. T. Gillespie, exhibit 23, p. 170, to announte 
that Thiagan had made £ full confession implicating the appellant 
and the other prisoners, corroborating the evidence given by Sami- 
natha Pillai inthe previous enquiry, and implicating the informant 
himself, On the 14th of December following a statement was taken 
from this man by V.S. Narayan Row, a Second Class Magistrate, 
and he was subsequently, on the 18th of March, 1912,examined as a 
witness at the trial. The story told in the confession is strange and 
revolting. Hebrings upon the scene his brother Somu as well as 
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himself, all or almost all of the inmates of the appellants house- 
hold and two unnamed strangers unknown to him. He represents 
that he himself, his brother Somu, Kathiresan, and Avani, the 
two servants, by the orders ofthe appellant took away Aiyasami 
to a second compartment and tied him there, Avani being left in 
charge with directions, given by the appellant, to hack him if he 
talked. That Somu, Kathiresan, and himself then returned to 
where deceased was, that the appellants wife Kanthemati pressed 
down the shoulders of the deceased, that Kalyanam, the son, 
closed her mouth, that by the appellant’s directions Kalyanam and 
Kathiresan lifted the woman by the head-side, he and Somu by the 
feet, and conducted by the appellant, and followed, with a light by 
Tanga Babu, carried her into the cow-shed, and laid her down at 
the foot of an orange'tree ; thatthe two unknown men were stand- 
ing there; that the appellant then said to these men “ Do your busi- 
ness” that thereupon one of them, coming to the right side, cut the 
deceased between the ear and the right shoulder with an aruval, 
that the appellant then addressed these nameless men, saying, “ You 
men‘despatch the business soof, and, thereupon the men proceeded 
to hack the deceased to death, that subsequently the appellant said 
to him, “There is a dyed cloth; take it. Aiyasami is now wearing 
on his waist a white cloth; take it off and dress him with this dyed 
cloth” and that he, Thiagan, subsequently did so. This last state- 
ment it will be observed, is in direct contradiction to the statement 
made by Aiyasami on the 27th of October, already referred to, who, 
when asked to explain how bloodstains had gotonthe red dyed 
loincloth taken from him replied that when his father (the appellant) 
cut the deceased with one stroke her blood spurted out upon it. 
This man was on the 18th of March examined asa witness. He 
stated he did not see the appellant the night of the myrder, that he 
did not go to his house that night, that Mutachi had told him, 
Aiyasami had cut his wife, and that he did not see anyone cutting 
her. He was, thereupon, by the permission of the Court, cross- 
examined by the Public Prosecutor. 
f The cross-examination ran as follows :— 

(By permission of Court, cross-examined by Publio Prosecutor). 

Q. Were you examined by the Nidamangalam, sub-magistrate f 

A Yes. i 
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Did he record what you said ? 
I deposed before him as I was tutored by the poliee. 
Did you tell him that ? 
I was asked by the police not to say so. 
Did you tell the magistrate the truth f 
I told him what the police told me. ° 
Was it tho trath 2° 
The only truth is what I have said Muthachi told. 
Did you tell the sub-magistrate what Muthaschi told you ? 
I did not, as I was asked by the police not to say so. 
Evérything that you told the sub-magistrate was false f 
I told him what I was asked to say. [was asked to speak falsely 
aud I spoke falsely. ` 

These being his replies, his confession (Exhibit “O ”) was read 
over and filed as evidence. Next day, on being brought into court, 
stillin custody, he volunteered that on the day before, when he saw 
the court and people, he was afraid, and that he now wished to speak 
the truth. But he was never asked either by the court or counsel 
on either side, to name the officer or officers of the police who 
asked him togive false evidence. The officer who arrested him 
was not produced, nor was any witness produced by whose cross- 
examination the defence would have had an opportunity of ascer- 
taining at whose instance he was arrested, or how this confession 
came to be made, or what inducements, ifany, were held out to him 
to make it. Every thing connected with it was, as far as the appellant 
was concerned, done in the dark. And Sir Robert Finlay, who 
opened this appeal complained bitterly, and, in their Lordships’ 
view, not without reason, of the great injustice done to the accused 
by the adoption of such a course of procedure. The Sessions Judge 
most naturally and rightly came to the conclusion (p. 188) that it 
would be unsafe to accept any portion of the approver’s story with- 
out independent corroboration. Mr. JUSTICE BAKEWELL thought 
that no reliance could be placed upon it And the third learned 
Judge who heard the case said (p. 233) that the informer’s evidence 
was not relied upon before him. SirErle Richards, quite rightly, - 
in their Lordships’ view, early in the argument, stated he did not 
intend to rely upon it. This evidence may, therefore, be taken 
as struck out of the record, but though struck out, it leaves its. 
taint behind it, and reflects back upon the evidence of Aiyasami, 
the only other witness who gives direct testimony as to the com- 
mission of the crime by the appellant, for this, amongst other 
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reasons, that on the 18th of January, 1912, three weeks after the Ornama 
informer’s confession had been taken, Aiyasami had himself made 1918. 

a deposition, evidently designed and intended to corroborate the ymma- 
informer’s story. In it he brings upon the scene the imformer, whotn T#4 Pinia 


v 
befere that he had never mentioned as having been present. Kwa- 
: ; e Exrfror. 


The statement that the jnformer had tied the red cloth round Tord 
him after all was over conforms with latter’s story though itis in  Aébinson. 
conflict with his own previous account, and the further statement 
that he had been tied to a pillar, never made before, was obviously 
introduced for the same purpose. The stories told by both these 
men are thus designedly made to harmonize and fit into each other. 
When one story is rejected as incredible the reliability of the other 
is necessarily affected. "He (Aiyasami) was examined as a witness 
at the trial on the 21st March, 1912. He then stated that his state- 
ment given to the Magistrate G. S. Vaikhinathar Ayar on the 27th 
of October, 1911, was not true; that the Inspector Krishna Ayar 
“troubled ” him to make iit, that he saw this inspector in the gaol 
seven or eight times before he made it. In cross-examination he said 
that he told the magistrate he lay with his head to the north, be- 
cause the sub-inspector told him to say so; that the sub-inspector 
said it would be a good thing for him to say that, but that he did 
not mention why, that it was not true that he was lying on the 
east side of his wife. He further said it was false that his father 
cut his wife with one stroke, that the inspector told him to say so, 
that he told the sub-magistrate that he had omitted the name ofthe 
informer in his statement made on the 27th of October, I9gIt, 
(Exhibit S.), because the sub-inspector had asked him to do so, that 
hehad told the magistrate that the sub-inspector had told him to sup- 
press Thiagan’s name, but did not ask him to suppress Somu’s name, ’ 
He further stated that it was the sub-inspector who told him to say 
that he saw his father cut his wife, and also’to say that the murder 
wason the cot inthg room. He admitted that he had denied to the 

‘gub-magistrate the statement that the sub-inspector had told him to 
mention the name of the person who killed his wife, but that he did 
this at the dictation of the sub-inspector. Several charges of less 

importance were made by the witness against this sub-inspector 
and this sub-magistrate. These latter were examined as witnesses 
and denied them all. If true they show that these officials or at 
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least the sub-inspector induced the witness to forswear himself, and 
found in him a pliant instrument ready to give false evidence upon 
oath to secure the conviction of his own father, and, if false, they 
sifow that the witness was ready to commit, and did commit delibe- 
rate perjury whenever he was confronted with the inconsisteneies 
in his former statements. ° 

There is no alternative. Forgetfulness is, their Lordships 
think, out of the question, and no confusion produced by the most 
skilful cross-examination can account for statements which must 
either be the witness’s own inventions, or the inventions of others 
repeated by him with knowledge of their character. In either event 
their Lordships are clearly of opinion that this witness’s evidence 
is wholly unreliable, and should be disregarded as completely 
as that of the informer. j 

The learned Sessions Judge appears himself to have taken a 
similar view of this man’s evidence, at least to a large extent. - 


' When referring to.it, at page 188, he said:—“But though I do 


not wish to apply a meticulous standard to his evidence, Ido not 
think it will bear the test of examination.” And so'fully does he 
appear to have been convinced of this that he acquitted and ordered 
to be discharged three.of the persons whom Aiyasami had expressly 
charged with being active aiders and abettors in the'murder, 


Sir Erle Richards urged upon their Lordships the danger of 
disturbing the verdicts of Judges in criminal courts in India, who 
having seen and heard the witnesses, had believed them, and 
founded their decision- upon their testimony. Their Lordships 
are fully alive to those considerations. But this is emphatically 
not a case of that character. It is precisely the reverse of that 
Here the Judge who heard and saw the witness did not think his, 
evidence so reliable that he could act upon it alone. 


If he had thought it reliable he could not have ordered the dis- - 
charge of the three prisoners implicated; by it, His statement is very 
explicit (page 200) : “ I do not think that there is sufficient evidence 
to establish beyond doubt how or where the murder was actually 
a committed, or that either Kathiresan or Avani or Tanga Babu 
assisted in it, though it is highly probable that the former 
were amongst the agents employed by the first accused. I 
therefore acquit them and discharge them.” s 
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The learned Sessions Judge based his conviction of the ap- 
pellant on five specific findings, as he styles them. These are all 
stated by him at bottom of page 199, and top of page 200 of 
the record, and areas follows: 1. That the murder must have 
been committed by some of the inmates of the appellant’s 
house that night. 2. That the clothes, # ¢, the two loin cloths 
which were spotted with blood, afforded conclusive proof that 
more than one man assisted in the murder. 3. That the account 
given by the appellant and his mother-in-law (z. e, Mutachi) were 
demonstrably inconsistent with facts. 4. That the appellant’s 
conduct after the murder indicated a guilty conscience, 5. That 
he was the only one of the inmates of the house who is prov- 
ed to have had any motive to murder Dhanam. 


Their Lordships do not think that this last conclusion neces- 
sarily follows from the evidence. As to the first, if the learned 
Sessions Judge had said that the murder must have been commit- 
ted either by or with the connivance or assistance of the inmates 
of the appellant’s house, their Lordships would be inclined to con- 
cur with him.+ Second finding is, they think, a son-sequitur. It 
assumes that the two cloths, both of which belonged to Aiyasami, 
could not have b2en worn by him at two different stages in’ this 
outrage, and must at the time of the murder have been worn 
by two different men. But Aiyasami never said so; on the 
contrary he first stated he had worn the red one at the time 
of the murder, and that his wife’s blood spurted on to it when 
his father cut her with gne stroke. Then he swore that he wore 
the white cloth on that night, and that the red one was put on him 
by the approver by his father’s directions. This theory is in direct 
variance with every one of Aiyasami’s statements. If the cloth 
not worn at the time the murder was committed was in the com- 
partment where the deceased and her husband slept, it may well 
have got her blood upon it, much of which’ must have been shed. If 
he changed his clothes after the murder the second might well have 
got stained in this room. There is no evidence where the clothes not 
ineuse were kept. Ifin the room where the murder was committed 
they might well have been stained with spots of blood as they have 
been found to be, and, besides, spots of blood might have got on one 
of them from other sources. Moreover the proof, as is usual in 
such cases, only established that the blood was mammalian blood 
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As to the third finding their Lordships would quite concur 
with the Sessions Judge if it is to be assuméd that the story told 
by the informer and Aiyasami is true, but they fail to find any- 
tHĦing in these accounts to show they are demonstrably inconsistent 
with the facts on any other assumption. The fourth finding opens 
up a wide field. A larĝe body of inadmissible evidence, hearsay 
and other, was admitted, some unimportant in bearing and effect, 
some very prejudicial to the accused. Statements made in the 
absence of all the accused, such as the conversation hetween Sami 
Tevan and Aiyasami, in which the latter was urged to say nothing 
about the murder and to compromise with his father, and statements 
made in the absence of some of the accused but in the psesence 
of others were lumped together and used, z#gloġo, apparently, 
agianst all, But this finding is based in the main upon a piece of 
evidence which was utterly inadmissible, and which, when admitted, 
was pressed home by the prosecution against the accused with 
great effect, and, as is evidei.t from the judgments, wrought the 
greatest injustice. It is this, messengers were sent not by the 
accused, but by a friend, to- announce the death of the deceased 
to some friends and acquaintances of the family in another 
village. These messengers told some persons to whom they 
spoke that the deceased woman had died of cholera. The 
rumour spread. The person who sent the thessengers was sworn 
and examined. He denied that he had ever instructed them to 
make such a statement. Not a particle of evidence was adduced 
to show that the appellant had himself instructed these messengers 
to make this statement, or directly or indirectly ever authorised 
anyone to make it for him or on his behalf or that he knew 
anything aboutit. Yet, without the foundation for admitting these 
statements ever having been laid, they were admitted in evidence, and 
because the bodies ef peysons who die of cholera in Indiaare almost 
immediately cremated to avoid the spread of infection, were 
relied upon by the prosecution and accepted bý some of the Judges 
who considered this case, as clear and convincing proofs of the 


.appellant’s consciousness of guilt, and of his desire (in one instance 


it is styled an attempt) to destroy the evidence of his crime. 


It appears to their Lordshipsthat a grave and substantial injustice 
was done to the appellant in admitting and thus using this piece of 
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inadmissible evidence. The two other matters relied upon as proofs 
of the accused’s guilty conscience are first a conversation about the 
cremation of the remains, the ordinary way of disposing of the 
bodies of dead Hindus in India, which was perfectly innocent, on 
itg face, and may well have had reference to nothing more than 
the funeral which was to take place im due course. ‘The rumour 
of the death by cholera was permitted to reflect back, however, 
on this simple incident, and in the eyes of the Sessions Judge gave 
to it a guilty complexion. In their Lordships’ view this piece 
of evidence gives no support whatever to the fourth finding. The 
other incident relied upon to support the finding is this: Sami 
Thevan, the village Munsif, who entertained no friendly feeling 
towards the appellant, was sent for before 6.0’ clock in the morn- 
ing. He arrived at the appellant’s house about 6a.m. He was 
shown the body of the deceased, saw Atyasami and took a state- 
ment from the appellant, and gave it to the police five or six 
days later, but the police were not communicated with for some 
hours, and did not arrive on the scene till about 11 0’ clock, It 
was contended that the room in which the deceased slept had by 
that time been arranged, and the body of the deceased placed in 
a position it could not have occupied at the time of the murder. 
This may well be, “but many people had access to the room as 
well as the appellant. 

There is no evidence that he, himself did, or procured to be 
done to the body any of these things, The matter speciaily 
pressed against him is be tardiness of the communication with 
the police. Their Lordships think that in this case that is rather 
a negative circumstance. Whether the father himself committed 
the murder or the son committed it, eagerness to communicate 
with the police could not well be expected from him. The following 
passage from the judgment ofthe Sessions.Judge deserves atten- 


tion. It runs thus (p. 200): “On these findings (the five preced- , 


ing) I convict first accused (z. e., the appellant), Vaithinatha Pillai, 
of abetment of murder punishable under section 302 read with 
"either tog or 114 Í. P. C. since he is said to be physically incapa- 
ble of having inflicted the injuries with his own hand.” Lieut.- 
Colonel Wright had deposed that wound No. 4 would probably 
have rendered the woman unconscious, that it might have been 
inflicted-with a weapon such as the aruval shown to him, but that 
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he had examined the appellant, that he had a badly united fracture 
of the bone of the right forearm, and that his hand was more or 
less deformed and that considering the state of his right arm, he 
cquid not have inflicted this wound. 


What their Lordships presume the learned Sessions Judge 
meant by this paragraph ‘is this, that the appellant did not him- 
self inflict the blows, but of course if the case against him has 
any truth in it, he was a principal. 


The facts so found by the Sessions Judge furnish in his view 
the corroboration of the evidence of Aiyasami which render it_ 
reliable as against his father, though unreliable against the other 
three persons accused. In their Lordships’ view, the inferences 
which the Sessions Judge has drawn from the evidence and em- 
bodied in these findings cannot reasonably be drawn from it. 
They think that the evidence reasonably interpreted affords no cor- 
roboration at all of Aiyasami’s story. The so-called circumstan- 
tial evidence in their opinion in no way strengthens the direct 
evidence, which, as already stated, caunot be relied upon, and for 
these with the other reasons already mentioned, they think that the 
conviction of the accused should not be allowed to stand. And 


they have humbly advised his Majesty accordingly. 


Appeal allowed, 
S. L. Wilson and Co., Solicitors for the appellant. 


The Solicitor India Office, Solicitors for the respondent. 
- J. M P. 
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KUNWAR PARTAB SINGH AND ANOTHER 


e 
versus 


BHABUTI SINGH. . 


. Code of Oiml Procedure, (Aci XIF of 1888) ss. ddl, 443 and 468—Guardian for 


suli—Swit for a doolaration that a decree wade in a precious swi 13 not binding and 
for restoration to origunal posthon—Spodifle Roof det (F of 1877), 5. 48. 


In oases to which section 462 of the Code of Civil Procedure, 1882, applies 
it is not sufflofent proof that the exigencies of the section were complied 
with to show that the minor was described in the title to the sultasa 
minor under the guardianship of a person namod and that the terms of the 
compromise were before the sonrt, but there ought to be evidence that the 
attention of the court was directly called to the fact that a minor was a 
party to the compromise, and it ought to be shown, by an order on petition 
or in some ways not open to doubt, that the leave of the court was obtained, 
In the absence of evidence to that effect the compromise and the decree 
made in pursyance thereof must be declared not bindhg on the minor, who 
should be remitted to his original position. 


Manohar Lat v. Jadu Nath Singh, (1906) L. R., 88 I. A., 128, followed, 


Where two minor-defdhdants were described iu’ the tile of the suit as 
minors under the guardianship of H. but no order was made by the court 
as required by section 448 of the Code of Oivil Procedure, 1883, appointing the 
sald H gaardian for the sult for the said minors, held, that the baid minors 
were not in law represented in the said salt. 

The words ‘ Guardian for she suit ’ in section 441 of the Code of Civil Proses- 


dure, 1882, mean the guardian for the suit for a minor appointed by the court 
as required by 3. 448 thereof. 


Section 42 of the Specifie Relief Aot does not apply to a suit instituted by the 
plaintiffs seeking a declaration that a deeree made in a previous sult, where 
they ware minors, was not binding on them and claiming to be reetored to 
the position which they held prior to the date af the desrea. 


APPEAL from a decree of the court of the Judicial Commissioner 


of Oudh, reversing a decree of the court of the Subordinate Judge of 
Sitapur. 


The suit was instituted by the appellants, as plaintiffs, for a 
declaration that an agreement of compromise, dated the 15th De- 
cember, 1899, entered into on their behalf during their minority 
and two decrges based thereon and made in two previous suits 


"e - 


903 PRIVY COUNCIL. [A. L. Ì. R. 


were not binding on the plaintiffs. The court of first instance 
decreed the suit, but the Court of Appeal dismissed it. 


The facts are sufficiently stated in the judgment of their 
Lordships. 


Arthur Grey (with him R. Jacob) for the appellants. In thé suit 
of the 26th June, 1899, there is no evidence that the court made an 
order under section 443 of the Code of Civil Procedure, 1882, ap- 
pointing Hari Pershad as guardian for the suit for the minors, 
who must, therefore, be held to have been unrepresented in that 
suit, 

There is no evidence even of an application for the appointment 
of a guardian for the suit supported by an affidavit under section 456 
of the Code. The decree made in that suit is liable to be discharged 
under section 444 of the Codeas against the minors, who were not 
represented. Again in both suits of 1899 it was not brought to the 
notice of the court that the minors were parties to the compromise 
and no leave of the court was obtained to compromise the suits on 
behalf of the minors as required by section 462 of the Code. Conse- 
quently the compromise and the decrees made in pursuance of it 
are not binding on the appellants: 


Manohar Lal y. Jads Nath Singh, (1906) L. R., BBL A., 1?8. 


Z Itwas also decided in that case that the plaintiff who was in a 


position similar to that of the appellants, was entitled to a declara- 
tion that the compromise and the decree were not binding upon 
him and that be should be remitted to* his original position. It is 
therefore submitted that the appellants have claimed the right 
reliefand that section 42 of the Specific -Relief Act, 1877, has no 
application. f 

[De Gruyther K. C., I concede that in this case that section 
has no application.] g 

If, however, there is any case forthe exercise of discretion, it 
is submitted that the case is one in which thecourt should exer- 
cise its discretion : e 

ders Dut Koor v. Mussunat Hansbuth Koeram, (1888) L. R., 10 L A., 150, 

at p. 156. 

The exercise of the discretion of the court to grant or to refuse 
relief to the appellants is nota point of law within the meaning 
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of section 98 of the Code of Civil Procedure, 1908, and the Judicial 
Commissioners who heard the appeal not having differed on any 
question of law, the appeal should have been dismissed under that 
section. ° 

In any case, the learned Judges having delivered their judg- 
ments as judgments of the court without any reservation, had 
no power thereafter to refer a point of law, if any, to a third 


Judge : 


Lal Smgh v. Ghansham Singh, (1887) L L. B., 9 All., 625. 

Under the Code of 1882, section 575, when two Judges differed, 
the whole case was to be referred to a third Judge. But under the 
Code of 1908, section 98 they are empowered to refer only a ques- 
tion oflaw to a third Judge, who cannot deal with the whole case. 
The judgment of the third Judge was therefore wholly irrelevant to 
the appeal except on the question whether section 42 of the 
Specific Relief Act, 1877, applied. 

` Lastly, on the facts found by the courts below the appellants 
are entitled to the relief prayed 


De Gruyther K. C., (with him G. R. Lowndes), for the respondent: 


- The decree made in the suit of 27th July, 1899, should not be 
set aside in the absence of any evidence to show that it was not ins- 
tituted bona fide in the interests of the appellants, and that the 
dismissal thereof was procured by fraud upon the appellants by the 
respondent. Again ifthat suit had been fought out there is no- 
thing to show that the appellants would have been able to take 
advantage of any decree that might have been made therein in their 
favour. Its dismissal therefore is not shown to have been prejudi- 
cial to the then interests of the appellants. Reference was also 
made to the Oudh Laws Act (xviii of 1876) sections 6 and 9, 


The compromise was before the court, which passed decrees in 
both suits after considering its effect on the interests of the minors, 
who are, therefore, bound by those decrees. 


Grey replied. 
The judgment of their Lordships was delivered by 


SIR JOHN EDGE :—The suit in which this appeal, from a decree 
of the Court of the Judicial Commissioner of Oudh, has arisen was 
brought by Kunwar Partab Singh and Kunwar Ahbaran Singh in 
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the court of the Subordinate Judge of Sitapur against Bhabuti 
Singh and others on the 22nd February 1908. The plaintiffs, who 
are the appellants here, sought by their suit to have it declared 
that a decree which was madeon the 15th December 1899 in a 
suit for pre-emption which had been brought by Bhabuti Singh, 
who is respondent here, on the 26th June 1899, against certain 

vendees and others, and in which the appellants, who were then 
minors, had been added as defendants, was not binding as against 


“them. The plaintiffs-appellants also sought in this suit to have 


a decree set aside which had been made onthe 15th December 
1899 ina suit for pre-emption which had been brought, on the 27th 
July 1899, by them under the guardianship of one Hari Pershad 
against vendees and others and in which Bhabuti Singh had been 
added as a defendant, and they claimed to be restored to the 
position which they had held prior to the 15th December 1899 and 
such other relief as they were entitled to. 


The material facts which their Lordships find are briefly as 
follows. The plaintiffs were the sons of Raja Balbhaddar Singh 
who died onthe 27th December 1897. The property ofthe joint 
family consisted of, amongst other things, shares in Mahal Ismail- 
ganj and Mahal Khushalpur, in respect of which Raja Balbhaddar 
Singh was at his death recorded in the Revenue papers as the pro- 
prietor. After the death of Raja Balbhaddar Singh, the defendant- 
respondent, Bhabuti Singh, assuming to act as the guardian of the 
plaintiffs and as the manager of their property obtained in April 1898 
mutation of names in the Revenue papers in their favour. Syed 
Mohammad Ismail, Syed Idur Hasan and Syed Mohammad Sadiq 
on the 3rd August 1898 sold certainshares in Mahal Ismailganj 
and Mahal Khushalpur to Munshi Niaz Ahmad, Babu Ram and 
Bhagwan Das. It was in respect of that sale that the suits for pre- 
emption of the 26th’ June 1899 and the 27th July 1899 were brought. 
The vendors and the vendees were original defendants to these 
suits. Bhabuti Singh hada right of pre-emption equal but not 
superior to the right of pre-emption of Partab Singh ‘and Ahbaran 
Singh in respect of -the shares which were sold- in Mahal 
Khushalpur, and he had aright of pre-emption inferior to theirs 
in respect of the shares which were sold, in Mahal Ismailganj. 
It is obvious that the interests of the minors Partab Singh and 
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Ahbaran conflicted with the interests of Bhabuti Singh. On the 
26th June, 1899, Bhabuti Singh on his own behalf brought a suit to 
pre-empt the shares which had been sold in the two Mahals, and 
made the vendors and vendees defendants to thé suit. On the 5th 
August, 1899, Bhabuti Singh caused Partab Singh and Ahbaran 
Singh, who were then minors, to be added as defendants to that suit. 
According to the amended plaint, Partab Singh and Ahbaran Singh, 
minors, under the guardianship of Hari Pershad, were added as 
defendants under an order dated 5th August 1899. The court 
appears to have made an order on the 5th August, 1899, that Partab 
Singh and Ahbaran Singh should be added as defendants, but it 
does not appear that the court had ordered that they should be 
added as defendants under the guardianship of Hari Pershad. The 
amendment ofthe plaint adding Partab Singh and Ahbaran as de- 
fendants was not attested by the signature of the Judge. No order 
appointing Hari Pershad asa guardian for the suit for Partab Singh 
or Ahbaran Singh was applied for or was made. By section 443 of 
the Code of Civil Procedure, 1882, it was enacted that :— 

“Where the defendant toa syitis a minor, the court, on being satisfied of 
the fact of‘hls minority, shall appoint a proper person to be guardian for 
the suit for such minor, to putin the defence for such minor, and generally 
to act on his behalf in the conduet of the sait.” 

By section 441 of the’same Code it was enacted that:— 


“Every application to the court on behalf of a minor (other than an ap- 
plieation under section 449) shall be made by his next friend, or by his guar- 
dian for the suit,” 

The result is that the minors, Partab Singh and Ahbaran Singh, 
were not in law represented in the suit which was brought by Bhabuti 
Singh. 


On the 27th July, 1899, Bhabuti Singh, who was then the 
de facto guardian of the minors Partab Singh and Ahbaran 
Singh, and the manager of their property," caused a suit for 
pre-emption in respect of the sale of the 3rd August, 1898, to 
be brought by Partab Singh and Ahbaran Singh under the 
guardianship of Hari Pershad against the same vendors and 
vendees who were defendants to the suit of the 26th June, 1899. 
The shares which it was sought to pre-empt by the suit of the 
27th July, 1899, were the same shares which it had been sought to pre- 

TI4 R. 
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empt by the suit of the 26th June, 1899. On the 7th August, 1899, 
Bhabuti-Singh was added as a defendant to the suit of the 27th July, 
1899. On the 27th July, 1899, Hari Pershad had in the suit in which 
Partab Singh and Ahbaran Singh were the plaintiffs, filed an applica- 
tidh to be appointed their guardian ad litem. The application pur- 
ported to be made under gection 456 of the Code of Civil Procedtire, 
1882, The Subordinate Judge to whom the application was made by 
his order of the 27th july, 1899, held that the application was 
unnecessary, and directed that the costs should be borne by the plain- 
tiffs in that suit in any event. f 


Bhabuti Singh, the vendors, the vendees, and Hari Pershad, pro- 
fessing toacton behalfof Partab Singh and Ahbaran Singh, entered 
into an agreement of compromise, and on the 15th December, 1899, 
filed in the suit in which Bhabuti Singh was the plaintiff a petition in 
which it was stated that it was agreed that Bhabuti Singh should pay _ 
Rs. 15,000 without costs to the vendees, and that a decree for posses- 
sion of the property sold should be passed in favour of Bhabuti Singh 
by right of pre-emption. On that petition the then Subordinate 
Judge p assed a decree in that suit in favour of Bhabuti Singh. As 
Hari Pershad had not been appointed guardian for the suit for the 
minors Partab Singh and Ahbaran Singh, they were in law 
unrepresented, and thé decree did not bin them. Further, Hari 
Pershad had not obtained the leave of the court to enter into that 
agreement of compromise on behalf of the minors Partab Singh and 
Ahbaran Singh. 

In pursuance of the agreement of compromise to which 
their Lordships have referred, Hari Pershad, professing to act as 
guardian of the minors Partab Singh and Ahbaran Singh, on 
the 15th December 1899, presented to the court a petition in the 
suit in which Partab Singh and Ahbaran Singh were the plaintiffs, 
in which it was stated that ithad been settled between the parties 
that a decree should be passed in favour of Bhabuti Singh in his 
suit; that the compromise had been filed Mm court; and that 
Partab Singh and Bhabuti Singh were willing to withdraw their. 
claim; and it was prayed that the withdrawal of their claim 
should be sanctioned and that their suit should be dismissed. That 
petition was signed by Hari Pershad, Bhabuti Singh, the vendors, 
and the vendees, Hari Pershad appeared in court in support 
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of that petition, and stated that: “Since Bhabuti Singh has 
acquired this hakkiat on the basis of pre-emption, therefore, the 
minors have now no objection, and they do not advance a 
claim to the said hakkiat as against Bhabuti Singh.” On tifat 
pefition the then Subordinate Judge dismissed the suit of Partab 
Singh and Ahbaran Singh. It does not appear that the Subordi- 
nate Judge was informed that the minors Partab Singh and Ahba- 
ran Singh were in law unrepresented in the suit of the 26th June, 
1899, in which Bhabuti Singh had obtained a decree as against 
them and others for the pre-emption of the shares which Partab 
Singh and Ahbaran Singh were in their suit claiming to pre-empt: 
nor does it appear that the Subordinate Judge was informed that the 
petition for the dismissal of the suit of Partab Singh and Ahbaran 
Singh was made in pursuance of an agreement of compromise 
which Hari Pershad, acting as next friend of the minors .Partab 
Singh and Ahbaran Singh, had entered into without the leave of the 
court. This Board has held in Manohar Lal v. Jadu Nath Singh(}) that 
in cases to which section 462 ef the Code of Civil Procedure, 1882, 
applies there ought to be evidence that the attention of the court 
was directly called to the fact that a minor was a party to the compro- 
mise, and it ought to beshown, by an order qn petition, or in some 
way not open to doubt, that the leave of the court was obtained, and 
that it is not sufficient proof that the exigencies of section 462 were 
complied with to show that the minor was described in the title of 
the suit as a minor, as in that case, suing “under the guardianship of 
his mother,” and that thé terms of the compromise were before the 
court. Theagreement of compromise in pursuance of which Hari 
Pershad obtained the dismissal of the suit of Partab Singh and 
Ahbaran Singh was void as against them and on that ground, if 
there were no other, they are entitled to have the decree dismissing 
the suit of the 27th July, 1899, set aside. Š 

Hari Pershad , had been a karinda of Raja Balbhaddar. 
Singh, and he acted in a subordinate capacity under Bhabuti 
Siħgh in the management of the property of Partab Singh 
and Ahbaran Singh after Bhabuti Singh assumed the guardian- 
ship of the minors. Their Lordships agree with the learned 
Judicial Commissioner that in the proceedings to which they have 

. (1) [1900] L. I., 38 I. A., 128. 
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referred “ Häri Pershad was a mere dummy, that there was no 
one to protect the interests of the plaintiffs (Partab. Singh and 
Ahbaran Singh), and that in fact Bhabuti Singh took advantage of 
higposition.” Their Lordships find that Hari Pershad was intro- 
duced into the suits of 1899 by Bhabuti Singh as the guardian or next 
friend of the minors Parta’ Singh and Ahbaran Singh to advance the 
interests of Bhabuti Singh and to defeat the interests of Partab 
Singh and Ahbaran Singh, for whom previously and subsequently . 
Bhabuti Singh was acting ds guardian and as the manager of their 
property. Hari Pershad throughout acted under the directions and 
on behalf of Bhabuti Singh and in his interests and contrary to 
the interests of Partab Singh and Ahbaran Singh, and to their 
detriment. Upon these findings of fact itfollowsas an obvious 
conclusion that the compromise and the proceedings which were 
taken in pursuance of it were not binding upon Partab Singh and 
Ahbarah Singh, and it is clear, apart from the other considerations 
which their Lordships have already discussed, that Partab Singh 
and Ahbaran Singh are also on these findings of fact entitled to relief, 

The Subordinate Judge of Sitapur in this suit gave.Partab Singh 
and Ahbaran Singh a decree on the 29th July, 1908. From that 
decree Bhabuti Singh appealed to the Court of the Judicial Commis- 
sioner of Oudh. The appeal was heard by a Bench consisting of the 
Judicial Commissioner and the first Additional Judicial Commis- 
sioner. The learned Judicial Commissioner, on the facts found by 
him, held that Partab Singh and Ahbaran Singh were entitled to the 
decree which they had obtained from the Subordinate Judge, and 
that the appeal shall be dismissed with costs. The first Additional 
Judicial Commissioner agreed with the findings of the Judicial Com- 
missioner on all the material facts. In his Judgment the first Addi- 
tional Judicial Commissioner stated:— 


HI agree with my learned colleague in holding that it is satisfactorily establish- 
ed that the appellant [Bhabut? Singh] was de facto manager of the minors’ 
property at that time [1899], and that Hari Pershad in withdrawing the minor's 
suit’acted under his instructions. If the case had been fought out the minors 
[Partab Singh and Abbaran Singh] would probably have obtained a decree for 
the larger portion of the property and lots might have been drawn with respect to 
a smaller portion thereof. In arranging for this compromise the appellant acted in 
his own interests and the reason why he got a pre-emptive suit instituted on behalf 
of the minors was to protest himself in casd other persons who had a better right 
of pre-emption than himself instituted suits claiming pre-emption of-the property. 
After the period of limitation for such sults had expired he withdrew the minor's 
olatm and obtained a deeree in his own favour, ” 
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Notwithstanding that finding the first Additional Judicial Com- 
missioner for reasons which appear to their Lordships to be irrelevant, 
considered that exercising a discretion under section 42 of the 
Specific Relief Act, 1877, he ought to refuse to grant the relief for 
` which Partab Singh and Ahbaran had prayed, and held that the ap- 

peal should be allowed and the suit dismissed with costs. Section 42 
of the Specific Relief Act, 1877, did not apply. The Judicial Com- 
missioner and the first Additional Judicial Commissioner having 
differed in opinion on the point of lawas to whether section 42 of 
“the Specific Relief Act, 1877, applied to the case, directed that the 

appeal should be laid before the Second Additional Judicial Com- 
missioner under section 98 of the Code of Civil Procedure, 1908. 
The Second AdditionaF Judicial Commissioner did not apparently 
confine himself to a consideration of the point of law with which 
alone he had, under section 98 of the Code of Civil Procedure, 1908, 
jurisdiction to deal ; he apparently agreed with the opinion of the 
first Additional Judicial Commissioner that section 42 of the Specific 
‘Relief Act, 1877, applied, and held that the appeal should be 
allowed and the suit should be dismissed with costs in both courts. 
In accordance with the opinions of the first Additional Judicial 
Commissioner and the gecond Additional Judicial Commissioner a 
decree was passed on the 14th March 1910 by the Court of the Judi- 
cial Commissioner of Oudh allowing the appeal and dismissing the 
suit with costs. From that decree this appeal has been brought. 

Their Lordships are of opinion that this appeal should be 
allowed and the decree ofthe Court of the Judicial Commissioner 
should be set aside, and that the appellants, Partab Singh and 
Ahbaran Singh, should have a decree setting aside the decree of 
the 15th December, 1899, in their suit, and declaring that the 
agreement of compromise and the decree of the 15th December, 
1899, in the suit of Bhabuti Singh are not binding upon them or 
either of them, and that they are entitled to such ‘rights as they 
had before their suit was dismissed on the 15th December, 1899. 
Their Lordships will advise His Majesty accordingly. Bhabuti 
Singh the respondent must pay the costs of this appeal and of his 
appeal to the Court of the Judicial Commissioner of Oudh. 

Ranken Ford, Ford and Chester, Solicitors for the appellants. 

S. L. Wilson & Co., Solicitors for the respondent. 

J. M. P. Appeal allowed. 


910 HIGH COURT, [AL J. R. 


KUNDAN LAL ae 
if VEI SHS 7 
SHANKER LAL AND ANOTHER. * 


Hindu Law—Jomi family property acqured im the nams of difereni indindual mombors 
— No prosumpuon that property separate. 

There is a presumption that the property in possession of a Joint Hinda 
family even though acquired in the name of any partioular member of that 
family belongs to him as member of the family. Where the father and uneles 
of the plaintiff formed a joint Hindu family and at the time when the family 
was joint oertein properties wore acquired in tite name of one of the uncles 
and certain others in the name of the plaintiff, there was no presumption that 
the property was the separate property of the individual member in whose 
name it was acquired but that the burden of proving that it was the separste 
property of the plaintiff was on him. Gurmurh Roddi v. Gurammal, I. L, R., 88 
Mad., 88 ; Shiv Gulam Singh, v. Baran Singh [1868] B. L. R., 164.4 Toraok 
Chandra Toiadar v. Jondhoshicer Ohandar Koondu, [1878] 19 W. R.. 178, 
referred to and Ram Kishan Das v. Tunda Mal, I. L. R., 88 All, 677, distin- 
guished. 


SECOND APPEAL from a decree of H. M. Smith Esqr., District 
Judge of Agra, confirming a decree of Babu Raja Ram, Munsif. 


The facts of the case will be better explained from the follow- 
ing genealogical tree :— 
JAWAHIB LAL 


| ° 
[ | | 


Mangal Sen Mohan Lal Bhupat- 





Kundan Lal, Platntiff 





Makhan Lal Jagan Nath 
+ B. A No. 1823 of 1912. à 


` 
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Shanker Lal got a decree against Makhan Lal, a son of the 
plaintiff and in execution of the decree, he got Makhan Lals 
share in three houses attached. Kundun Lal objected to the 
attachment under Order 21 rule 58 of the Code of Civil Procedure ; 
his objection was summarily disallowed and he brought the present 
suit under Order 21 rule 63 for declaration that the houses being 
the self-acquired property of Kundun Lal, cannot be attached and 
sold in execution of the personal decree passed against Makhan 
Lal. The court of first instance dismissed the claim holding that 
the houses being the joint family property were liable to attach- 
ment and sale to the extent of the share of Makhan Lal, viz., 3. 
Kundun Lal appealed to the District Judge and he confirmed 
the decree but his finding material to the case was as follows :— 


1. Jawahir Lal left three sons, namely, Mangal Sen, the father 
of the plaintiff, Mohan Lal, and Bhupat and he left no ancestral 
property in fact. 

2. Mohan Lal purchased the first house in 1839 in his own 
name and the second in 1860 and Kundun Lal the plaintiff pur- 
chased the thisd in 1890. Bhupat and Mohan Lal had both died 
childless : and the plaintiff succeeded to them. 


3. The family of the three brothers was joint and after the 
death of Bhupat the house passed by survivorship to the 
plaintiff. 

Plaintiff appealed. 

Mohan Lal Sandal, for the appellant. 

As the houses devolved from the uncle to the plaintiff, the 
houses were his self-acquired property. Reliance was placed on 


Gurumurii v. Gurammal, [1909] I. L R.. 82 Mad, 88. 

Garw Piasad y. Ram Partap, [1907] I L. B., 29 All, 667. 

He submitted that the property inherited directly from the 
father or grandfather was the ancestral Property in which alone 
the sons had vested interest by birth. 

iliiakshara chap. 1, Qee. 11, Pla. 8,27 and 88, Bee, 5, Pla. 3. 

Kanhya Lal v. Lal Bahadur, [1902] A. W. N. p. 30. 

e Mayne’s Hinds Law, Para #76. 

As there was no ancestral property and as there is no evidence 
that the houses were purchased from the joint family funds or 
with the joint labour, the houses were the self-acquired property of 
Kundan Lal 


Bichards,0 J. 
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` Shis Golam v. Bulan Singh, [1868] B. L. R., 164. 
BEadhka Prasad v. Mi. Dharma Das, [1869] B B. L. R., 1#. 


Baboo Nand Ooomar Lal v. Mowloie:Rasesooddeen Hossen, [1872] 10 B. 1. R., 
183. 


Ohatiiwbhe! Meghji v. Dharmsi Noranji, [1885] I. L. B., 9 Bom., 488 at p. 448. 

Bamhishon Das 9. Tunda Mul, [1911] I. L. B., 88 Al., 677. 

_ [RICHARDS, C.J., refegred to 

Torukhobundar Toladar v. Joođhesiser Chunder Koondt, [1878] 19 W. R., on ] 

When a property is purchased in the name of a person the 
presumption is that it is his self-acquired property, and the onus 
is on the party asserting the contrary. 


Krishio.Ohundor v. Raghu Nath, [1868] 10 W. R., 28. 
Kholat Ohunder Ghose v. Koong Lal Dhur, [1868] 10 W. R., 883 + V 


The property may be joint without being ancestral and it is 
only in the ancestral property that the sons have vested interest. 

Benode Behari (with him S. K. Dar.) 

The family being joint the houses passed by survivorship to 
Kundun Lal. So it cannot be said that the property descended 
collaterally on Kundun Lal: Reliance was placed on the remarks 
of Bhashyam Iyyangar, J. in 


yi Sudarsanam Maisiri v. Naramhulu Maisirj, [1902] L L. R., 25 Mad., 149 atp. 
1 


He referred to Mayne’s Hindu Law showing that there are 
many kinds of property in which sons have vested interest. He 
further invited the attention of the court tg the remarks of Munsif 
in his judgment in which he passed strictures on the plaintiff 
for having colluded with his son to defraud his creditor. 

Mohan Lal Sandal, was heard in reply. 

The following judgments were delivered by 

RICHARDS, C. J—This appeal arises out of a suit in which the 
plaintiff sought a declaration that certain house property which 
had been attached in execution of a decree against his son, 
Makhan Lal, was the sole property of the plaintiff and therefore 
not liable to attachthenteand sale. 

The facts as found by the court below are as follows. 
Jawahir Lal had three sons. Mangal Sen, Mohan Lal and Bhupat 
Lal. Mangal Sen died first, leaving a son, Kundan Lal, the plain- 
tiffin the present suit. Mohan Lal died next and then Bbupat. 
Neither Mohan Lal nor Bhupat left issue. Twoof the houses 
were acquired in the name of Mohan Lal. The third house was 
acquired in the name of Kundan Lal, the plaintiff, in the year 1890, 
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The court below has found, and in second appeal we are bound 
by its finding, that Mangal Sen, Mohan Lal, Bhupat, and the plain- 
tiff, Kundan Lal, constituted ajoint undivided Hindu family. 
The next finding is not very clear but we take it to be this, tlfat 
there was no evidence given that the ancestor, Jawahir Lal, had any 
ancestral property, or that Mangal Sen, ‘Mohan: Lal and Bhupat 
took any property by survivorship upon the death of Jawahir 
Lal. Under these circumstances the lower appellate court affirmed 
the decree of the court of first instance and dismissed the plaintiffs 
suit holding that the property attached was joint family property. 


The appellant contends that from the mere fact that Mangal 
Sen, Mohan Lal, Bhupat and Kundan Lal constituted a joint 
Hindu family, it must nòt be presumed that the property which 
was acquired in the name of Mohan Lal was joint property; and 
that therefore it must be taken that Kundan Lal inherited the 
houses which were acquired in the name of Mohan Lal and did 
not take them by survivorship and that therefore the property 
was in his hands not as ancestral or joint family property in which 
his son took any interest. In support of this contention the case 
of Gurumurtht Reddi v. Guramimal (1) is cited, also the case of 
Raw Kishan Das v. Tunda Mal (3), and Shiv Golam Singh v, 
Baran Singh (8), and several other cases. In the case of Ram 
Kishan Das v. Tunda Mal, the facts were not unlike the facts of 
the present case, except that in that case it was the decree-holder 
who brought the suit for a declaration that the property which he 
had attached was liable to attachment and sale 

The respondent contends that on the finding that Mangal Sen, 
Mohan Lal, Bhupat and Kundan Lal constituted a joint Hindu 
family, it ought to be presumed that the property which was 
acquired in the name of Mohan Lal was joint family property, 

In the absence of authority to the contrary, it seems to me 
that on principle there ought to be a presumption that property 
in the possession of a joint Hindu family, even though acquired 
in the name of a particular member of that family, is joint family 
property. The very idea, it seems to me, ofa joint undivided 
Hindu family is complete unity of interest and joint possession 

(1) [1909] IL L. R., 32 Mad., 1881 i 
(2) [1911] I. L, B, 88 All., GTT. 
e (5) [1868] I B. L.R., 164. 
II5 R 


1918. 
KUNDAN LAT 
v. 
BHASKAR 
List. 


Richards, 0J. 
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„of all property. No doubt members of a joint Hindu family can 


acquire and own separate property, but it would seem to me that 
this is somewhat abnormal and exceptional condition of things 
which ought to be proved. It must be remembered that there can 
be joint family property which is not ancestral. Such seemg to 


: have been the opinion of Sir RICHARD COUCH in the case of Tarack 


Chander Totadar v. Joodheshteer Chander Koondu (3), However 
this may be, the case of Ram Kishan Das v. Tunda Mal (®), is an 
authorjty that where it is not proved that there was any nucleus 
of ancestral property, there is no presumption that property 
acquired in the name of any individual member, or in his posses- 
sion, is joint family property and some dissent is passed against 
the view taken by Sir RICHARD COUCH inethe case alrgady men- 
tioned. Jt seems tome, however, that it is unnecessary in the 
present case to express any view on the correctness of the decision 
of Ram Kishan Dis v. Tunda Mal, because I think that in the 
present case it is necessary for the plaintiff to establish the pro- 
position that where-property has been acquired in the name of a 
member of a joint and undivided Hindu family, there is not only. 
no presumption that the property is joint but that there is actually 
a presumption the other way, via, that the property is separate. 
This, I think, would be a very great expansion of the decision of 
Ram Kishan Das v. Tunda Mal. It seems to me that the plain- 
tiff coming into court and seeking a declaration that property 
which was acquired at the time the family was jojnt, it lay upon 
him to show that the property was theeseparate property of in- 
dividual member of the family in whose name it was acquired, It 
may, be urged that the mere fact that the property was acquired 
in his name raises some presumption that it was his separate pro- 
perty. It seems to me that such a contention has no force. It is 
well known that property which is undoubtedly joint is acquired 
in the name of individual members of the family. A joint family 
frequently consists of a large number of members many of whom 
may be infants of tender years or absent. In many cases it would 
be practically impossible to acquire the property in ‘the names’ of 
all the family. It is common knowledge that joint property is 
seldom acquired in the names of all the members and not always 
in the name of the manager. This being so and the normal and 
(1) [1878] 10 W. B., 178. (2) [1911] L L. R., 38 Aly 677, 
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natural condition of the family being one of complete unity of 
interest I cannot hold that any presumption arises from the mere 
fact that the property has been acquired in the name or names of 
one or more members of the joint family. If this view be correct 
the plaintiff ought to have proved that the property was acquired 
with the separate property of Mohan Lal®or at least that after its 
acquisition he held it as separate property excluding the other 
members. I may mention here that it was assumed in the argu- 
ments that if the houses acquired in the name of Mohan Lal were 
joint, the property in the other house was joint also. 

For these reasons I would confirm the decision of the court 
below and dismiss the appeal. 


PIGGOTT, J.—I shonld like to add a few words. There are 
three houses in dispute, one purchased in the name of Kundan Lal 
in the Year 1890; two purchased in the name of Mohan Lal in 
the years 1839 and 1860. With regard to the first of these houses 
there is a plea in the memorandum of appeal that inasmuch as 
this house was purchased bya father during the minority of his 
sons, they canhot possibly have any share therein. It seems tome 
worth pointing out that no attempt has been made to support 
by argument the proposition of law here suggested. There seems 
on the contrary a clear presumption, unless and until the contrary 
is proved, that the property purchased by Kundan Lal during the 
minority of his sons was purchased by him out of funds which 
formed the joint family property of himself and of his sons, 

As regards the two houses acquired in the name of Mohan Lal 
I wish to say only this much that I might have found some diffi- 
culty in distinguishing the present case from that reported in I. 
L. R, 33 All, 677, if this were a suit in which Mohan Lal himself 
or a transferee from Mohan Lal, was contesting a claim based 
upon a plea that the said houses had all along been the property 
of the joint family of which Mohan Lal was a member. As the 
facts stand, all that we know is that these houses have belonged 
forover seventy years and over fifty years respectively, to persons 
who were members of the same joint family and have devolved 
amongst members of that family with nothing to show that any- 
one of them ever, expressly or by implication, claimed them as 
his self-acquired property: It seems to me that there is a pre- 
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sumption that tle property thus devolved by survivorship and 
—— not by inheritance, and that this presumption is not rebutted by 
mace the mere fact that the purchase deeds of 1839 and 1860 stand in 
supe Lat thg name of Mohan Lal alone. I concur with the learned Chief 
Bazan Justice that some further evidence should have been tendered , by’ 
the plaintiff, in order to’entitle him to succeed in this suit. I 


Piggott, concur in the proposed order. 
By THE CouRT.—The order of the Court is that the appeal 
is dismissed with costs. 
“MLS. f Appeal dismissed. 
OIVIL. l SUNDAR LAL AND OTHERS 
1918. versus | 
July, 16. BRIJ LAL AND OTHERS*. 
Ryvas, J. - Morigago by a co-parcensrs — Wuih the knowledge and consent of al—Subsequont pontion 
Piadorr, J. —Skaros of boih co-sharers alloted to one — Mortgagory right and Lalrty of the mori- 


gaged propa ly not affected. 

Two brothers forming a joint Hindu family exeeuted in favour of the plain- 
tiffs father a joint mortgage in 1879. In 1881, in leu of the above-men- 
tioned mortgage, they executed two separate mortgages in favour of the 
same personesch for his half of the property comprised in the previous 
mortgage and each signed the other’s bond, * There was a partition between 

- the brothers in 1881 by which the shares of both ın the mortgaged property 
were allotted to one of them, who, later on, diseharged his own mortgage of 
1681 and created a fresh mortgage on the property thus allotted to himin 
favour of the appellant. The plaintiff sued the brother who had not discharg- 

ed his mortgage of 2881 and prayed for sale of the mortgaged property, 


Hold, that asthe mortgagee was dealing with the general body of eo-par 
oeners and the mortgages of 1881 were sxecnted by the two brothers separate- 
ly in lieu of the previous joint mortgage of 1879 and with the knowledge 
and consent of both. any subsequent partition between them by which the 
shares of both were allotted to one of them oonld not affect the rights of the 
mortgages or the Hability of the mortgaged property, whetber it was in the 
hands of the eo-sharer, to whom it hed goneon partition, or his repre- 
sentatives in interest. 


._ Batynath Lal v. Ramoodin Chowdhry [1873] L. R., 11. AL, 106. 
#9. A. No. 1840 of 1912. ° 
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SECOND APPEAL, froma decree of H. Nelson Wright Esq. 
District Judge of Bareilly, confirming a decree of Babu Baijnath 
Das; officiating Subordinate Judge. 

- Suit for recovery of mortgage money. e 

The court of first instance decreed the claim. 

The lower appellate court confirmed the decree. 

Defendants appealed. 

M.L. Agarwala, Satish Chandra Banerji and Gobind Prasad, 

for the appellants. 


D. E. O Conor, Sundar Lal, Tej Bahadur Sapru and Lalit Mohan 
Banerji, for the respondents. 
The following judgments were delivered. 


RYVEs, J.—This appeal arises out of the following facts :—Bhagi- 
rath and Baldeo, two brothers, formed a joint Hindu family 
and owned, amongst other zamindari property, a ten biswa share 
in mauza Chauwar. They jointly executed a mortgage in favour 
of the plaintiff's father, on the 8th of ‘November, 1879, of this ten 
biswa share in Chauwar, 


On the 16th of November, 1881, the two brothers executed two 
separate mortgages, in favour of the same mortgagee, in each 
of which each brother hypothecated a five biswa share in Chau- 
war for half the amount then due under the original mortgage 
deed of 1879, These two mortgage bonds were signed by both 
brothers, ° 


On the 16th October, 1888, the joint family property was par- 
titioned privately and the whole ten biswa share in Chauwar was 
allotted to Baldeo’s share and it became his- separate property. 
Baldeo’s ‘mortgage was subsequently Soe ee under circum- 
stances related later on. 

The plaintiff whp is the son of the original mortgagee has now 


sued to recover Rs. 4326-4-0 on foot of the mortgage, executed by 
Bhagirath on the 16th November, 1881, and prayed that in default 
of payment, the mortgaged property, namely, a five biswa share of 
Chauwar be put for sale, or if the court considered that on account 
of, the partition of the 16th October, 1888, the plaintiff was not 
entitled to have the mortgaged property in Chauwar sold, then 


Byw, J. 


OL 


1918. 
SUNDAR LAL 
o. 

Brig LAL 


Byrd, J. 
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the other property allotted to Bhagirath in lieu of his share 
in Chauwar might be sold by auetion. The representatives of the 
original mortgagors who however haveno longer any intérest in 
thg property, and their various transferees were made defen- 
dants. 


Both the lower courts’decreed the suit, and directed fier in 
default of payment of the mortgage money, a five biswa share 
in Chauwar be sold The present appellants are in possession of 
this property. They acquired their title under the following 
circumstances. 

On the 11th November, 1892, they took a possessory mortgage 
from Baldeo of his ten biswa share in Chauwar of which he was 
then the sole owner. I may observe that the mortgage deed, 
which ison the record, shows that although Baldéd’s own mort 
gage was mentioned and asum of money with which it was dis- 
charged, was left in the hands of the mortgagee, it was not stated 
in the deéd that there were no other incumbrances on the propérty. 
On ‘the contrary there was a covenant in the deed, that ifany 
other encumbrances should be found to exist, then-Baldeo would 
be responsible for their discharge. 

Later on a four biswa share -of this property was put up for 
sale in execution of a decree held by one Lalta Prasad, and was 
purchased by Dhanpat Rai and another person, who in turn, on the 
6th September, 1893, sold it to the present appellants. 

The appellants’ main contention throughout has been, that of 
partition the mortgaged property having’gone to Baldeo’s share, 
the property which had been received by Bhagirath in exchange 
for his five biswasin Chauwar should be made liable for this mort- 


gage. 

Great stress has been laid in argurhent on the case of Baiynath 
Lall v. Ramoodeen Choudhry (1). Itseems to mè that the extep- 
tional rule applied in that case is only applicable in similar 
circumstances. 

‘In that case one of several joint owners mortgaged for bis own 
personal benefit, without the knowledge or consent of his co- 
sharers, his undivided rights in certain properties, alleging that 
they were his own, when asa matter of fact, they were portions of 

(1) [1873]. B11 A108 00 e tO 
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a joint estate. A partition had already heen commenced, and on 
its completion, the estate was split up and the mortgagor received 
in his separate share some only of the properties mortgaged and 
other property which had not been included in the deed. 
The mortgage was by way ofconditional sale, and the mortgagee 
sued to get possession of the property which was allotted to the 
mortgagor on partition, and it was held that he could do so. 


Their Lordships say: “It is clear that the mortgagor had 
power to pledge hig own undivided share in these villages, but 
‘it ig also clear that he could not, by so doing, affect the interest 
of the other sharers in them, and that persons who took the securi- 
ty, took it, subject to the right of those sharers to enforce a par- 
tition, and thereby to convert what was an undivided share of the 
whole into a defined portion held in severalty.” 

Their Lordships go on to say “In the present case there is 
not a suggestion of fraud, nor is there any ground to suppose 
that the partition was other than fair and equal. The mortgagee 
is content to accept what has been allotted in substitution of the 
undivided interest (of the mortgagor) as the fair equivalent of it. 
Their Lordships are of opinion, not only that he has a right to do 
so, but that this, in the-circumstances of the case, was his sole 
right, and that he could not successfully have gouglit to charge 
any other parce] of the estate in the hands of any of the former 
co-sharers.” 

That rule is, I think, applicable mainly to protect co-sharers 
from being saddled with the liability of a mortgage created by 


another co-sharer, without their knowledge and for which they’ 


have received no benefit, on an undivided portion of the joint 
estate, which on partition falls to their separate possession. And 
in such a case the mortgagee “who has no priyity with the other 
co-sharers would have no recourse against the lands allotted to 
such co-sharers; byt must pursue his remedy against the lands 
allotted to the mortgagor......... He would take the subject of the 
plédge in the new form which it had assumed.” 


Now what are the facts in this case ? 


The mortgagee was dealing with all the co-sharers, The two 
mortgages of 1881, one of which is now in suit, were made with 


1918, 
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the knowledge and consent of both co-sharers; and were in substi- 
tution of the prior joint mortgage of 1879. 

Could Baldeo himself, after partition have claimed the benefit 
of? the rule in Basjnath’s case. I think not. Heknew that his 
brother was mortgaging his undivided five biswa share in Chauwar, 
and when, at the time of the partition, he accepted ten biswas i in 
Chauwar in exchange of something else, he knew perfectly well 
how it was encumbered. 

If he could not, I do not think his representatives in interest 
can. In paragraph 7 of their written statement, the appellants 
do not state that when they took the ten biswas in Chauwar 
in mortgage from Baldeo, that they believed there were no other 
mortgages on it, other than Baldeo’s which was discharged. 
Similarly when they bought the four-biswa share in 1893, they do 
not even allege that they believed it was unencumbered. If they 
had taken the trouble toexamine the registration records, which, 
as prudent men, they should have done, they would have discover- 
ed that the mortgage of Bhagirath executed in 1881 was still out-° 
standing. I would dismiss the appeal with costs ° 

PIGGOTT, J.—I concur generally. The rulelaid down in Basj-) 
nath’s case obviously can have no application to transactions en- 
tered into with the general body of co-parceners. In the present 
case I look on the transaction of the 16th of November, 1881, ás 
little more than a novation of the older contract of 1879, and 
seeing that each of the brothers signed the other’s mortgage deed as 
a witness it was obvious that the mortgagee was dealing with 
the two of them and had the consent of both to the transaction 
then entered into under the circumstances the rights of the 
mortgagee and the liability of the mortgaged property could not 
in my opinion, be affected by the subsequent partition. 

By THE COURT :—The appeal is dismissed with’ costs. 

Appeal dismissed, 
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BAQAR 
versus $ 2 
BANSI AND OTHERS. ®* 


Oode of Orimimal Procedure (Aot V of 1908), seotions $02 and S0d—Stniat procedure 
to be followed by Magistrate— Eoidence— Papers in a provious complaini. 

The District Magistrate on receiving a complaint and examining the com- 
plainant should follow the strict prosedure laid down in sestions 202 and 204 
of the Code of Criminal Procedure. He has no power to eall for and consider 
the papers which resulted from any previous petition for enquiry fled by the 
complatnant and consisted of a losal enquiry made in pursuance thereof. 


CRIMINAL REVISION against the order of S, H. Freemantle Esq. 
District Magistrate of Allahabad. ` 


Haji Baqar, put in a `petitipn to the District Magistrate, to the 
effect, that the bpposite party in organising the Ramlila, violated 
the order of the District Magistrate, in that they took the procession, 
along qa route, for which no permission waş given and that they 
had also dug and removed some earth, from land, which formed a 
Musalman grave-yard, thus, exposing the bones of some, who were 
buried there and the petition wound up with a prayer, that some 
European officer might be deputed to inspect the locality. Upon 
this petition the District M4gistrate directed an enquiry by Tehsil- 
dar, who reported that the occurrence was not true. Thereupon, 
the District Magistrate directed the prosecution of Haji Baqar, for 
an offence under section 182 Indian Penal Code, Haji Baqar came 
up in revision to this Court, praying that as his petition was a com- 
plaint, he should be allowed to substantiate hif complaint, before 
proceedings were taken against him. 


The matter came up before Tudball, je who held ‘that the peti- 
tio was not a complaint and that therefore the order directing the 
prosecution was legal. The trial of the petitioner, under-section 
182. took place before Mr. J N. G. Johnson, Joint Magistrate of 
Allahabad, who in the course of the trial, examined the Tehsildar, 
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who had made the report, and holding that the Tehsildar’s report 
was not correct, acquitted Haji Baqar. Haji-Baqar then presented 
the present complaint, before the District Magistrate, Allahabad, 
Gharging the opposite party under sections 295 and 297, Indian 
Penal Code. The District Magistrate after examining the com- 
plainant, sent for the fortner record and dismissed the complaint un- 
der section 203 of the Code of Criminal Procedure, holding that he 
agreed with the result of the Tehsildar’s enquiry and that there was 
no ground for proceeding with the case. 


Haji Baqar applied in revision against this order. 


Peary Lal Banerji, for the appellant. 

The District Magistrate’s procedure was entirely illegal. After 
examining the complainant, if he was not prepared to believe the 
complainant’s evidence and required a further investigation, he was 
bound to direct a fresh enquiry and could not take into considera- 
tion as evidence, a previous enquiry held by a Tehsildar, at a differ- 
ent stage, in quite another proceeding. Moreover, the District 
Magistrate had overlooked, that the report of that Tehsildar was 
entirely discredited by a court, in a judicial trial. i 

Satya Chandra Mukerji, for the oppogjte party. 

It was open tothe Magistrate to dismiss the complaint, after 
recording the complainant’s evidence and the mere fact that he 
stated in his order of dismissal under section 203 that he had look- 
ed into the former record does not vitiate the order. He had dis- 
believed the complainant’s statement but he further says that he 
agreed also with the Tehsildar’s estimate of the evidence. 

The order therefore was quite legal. 

Peary Lal Banerji, was not heard in reply. 

The following jidgnyent was delivered by 

Knox, J.—Haji Baqar put ina petition addressed to the Collec- 
tor and Magistrate of Allahabad. In that petition he alleged that 
Bansi and other Hindus were committing acts which called for an 
enquiry. It was nota complaint and the only necessity for refer- 
ing to it here is that the Papers which resulted from that petition 
and consisted of a local enquiry made by the Tehsildar, had been 
considered by the District Magistrate of Allahabad in this subse- 
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quent case, Haji Baqar has now lodged a definite complaint against 
these same Hindus and his charge is that they have dug up graves 
in order to make a road in the aġadi and they have been doing 
away with the bones which they found in the graves and of com- 
mitting offences which come within sections 295 and 297 of the 
Indian Penal Code. à 

_ The District Magistrate not being satisfied as to the truth of this 
complaint after examining the complainant sent for the papers 
which resulted from the previous complaint and considered them. 
This he bad no power to do, but after considering them he rejected 
the complaint. 

It is urged before me that the learned Magistrate should have 

followed the procedure of section 202 of the Criminal Procedure 
Code. , 


Technically this contention is correct. Ordinarily I should have 
refused to proceed further but as this contention relates to Hindus 
and religious matters it is expedient that the strict procedure laid 
down in the Code be followed. -No Magistrate can be compelled 
to issue a process if he is not satisfied with the truth ofa complaint; 
and in passing the order I do, it must be clearly understood that 
my order does not contemplate any action under section 204 of the 
Code of Criminal Procedure, unless the Magistrate is satisfied as to 
the truth of the complaint. 

I set aside the order rejecting the complaint and I direct that 
the record now go to the court of Mr. Norton, Joint Magistrate of 
Allahabad. 

The complainant has been examined. The joint Magistrate will 
now, if he wishes, furtherexamine the complainant and, if he consi- 
ders it necessary, direct previous local investigation by any one of 
the authorities mentioned in section 202 ofthe Criminal Procedure 
Code. If after considering the examination on the record of the 
complaint and considering the result of any investigation which he 
may direct under section 202, there is, in his judgment, no suffi- 
cient ground for proceeding, he may dismiss the complaint; it is also 

open to him, if he is of opinion that a prima facie case has been 
made out, to Ee under section 204. of the Code of Criminal 


Procedure. ; 
AGM. Application allowed. 


ORNL, 
1918. 
Bagar 
Banel 


Knie J. 
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sts ê VErSHS 
May, 19. : 

— LACHHMAN PRASAD AND ANOTHER.® 


bi yeni i Companics Ao (VI of 188%)--Sharee applied for on certain E ibe 
=. procedent—Condition not fulhled—Apphoant neither momber nor conhibuiory bwi 
i orediior. 

A limited ability company issued prospectus and invited the publio to 
subsoribe.the necessary capital for a particular branch of the business to be 
started at Fyxabad and certain shares were subsoribed only on condition that 
that particular branch of the business was started. Shares were accordmgly 
allotted but there being no prospect of starting that particular branch, 
the direetors decided that the conditional share-holders might be paid. The 
company then went into liquidation, Held, that the intention of the parties 
was that the oondition should be treated as a condition precedent to the 
purehase of shares and the applicant was neither a member of the company 
nor a contributory but he was a creditor of the eompany and entitled 
to get baek what he had already paid) He was not lable to pay the 


balance of his share-money. 
FIRST AppEAL from an order of L. Johnston Esq, District 
Judge of Meerut. : 
Proceedings under the Companies’ Act. f ‘ 
The material factssappear from the judgment. 
The Company going into liquidation the applicant was required 
to pay the balance of his share-money. 
He pleaded that he was a creditor and not a share-holder. 
The court below held that he was a share-holder. 
Surendro Nath Sen, for the appellant. 
“ Nehal Chand and Tef Bahadur Sapru, for the respondents. 
- The judgment of the Court was delivered by 
TUDBALL, J.—These four appeals are all connected and are 
governed by this jndgment. The facts are very briefly as fol- 
lows :—A company was started in Meerut in 1904, which was call- 
ed the Ganga General Mills Company Limited. Its object ap- 
parently was to carry on business of any and every description 
Si that can be done under the sun. Apparently in 1906 this com- 
pany considered the advisibility of starting a branch mill at Fyza- 
bad or its suburbs, It accordingly issued a prospectus and invited 
the public to subscribe the necessary capital. The present ap- 
+F. A. F. O. No. 17 of 1918. . 


Twdball, J 
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pellant put in an application in the ordinary form in which the 
following condition was entered :—“ These shares are subscribed 
only on condition that any mill is started-in the suburbs of Fyza- 
bad.” The applicatiòn was entertained by the Directors and shares 
were allotted, but no mill was started at Fyzabad. Subsequerftly 
on' the 27th of September 1909 a resolation was passed by the 
company that “as there was no prospect ofstarting a branch fac- 
tory at Fyzabad, the conditional share-holders may be paid.” In 
other words the,company finding that they could not raise suffi- 
cient funds to carry on the business of the company at Fyzabad 
made up its mind to take the course that it could honestly take, 
i.e, to refund the sum it had already taken from the applicant. 
After this the company failed and went into liquidation. The 
present appellant’s name was on the register of members and he 
was called upon to pay the balance due on the shares, The court 
below has held that he is a member of the company and therefore 
must pay the balance due from him. Hence the appeal. A pre- 
liminary objection is taken that the notice required by section 169 
of the Companies Act, has nòt been given within the time prescrib- 
ed by law, and the time has not been extended. On it being point- 
ed out that the learned Judge of this Court before whom the appeal 
was presented extended the time for service of notice, it was urged 
that it was an er parte order and the present case was not a fit one 
for the granting of such an extension. An affidavit was filed by the 
~appellant to the effect that he had been misled by the legal advice 
given to him and hencg the delay in making the appeal and ap- 
plication. We do not deem it necessary to go in detail into this 
question. The circumstances are peculiar and in our opinion in 
such circumstances extension of time ought to be granted and has 
properly been granted. 

In regard to the merits of the case the dectsion iiei upon the 
question asto whether the condition on which the present appel- 
lant applied for shares was a condition precedent to his becoming 
è share-holder in the company. We have little hesitation, look- 
‘ing to the facts of the case and the subsequent conduct of the 
company itself, that it was clearly understood by the present ap- 
pellant and the company that it was a condition precedent thata 
branch mill should be started at Fyzabad or its suburbs, If it 
had been otherwise, there would have been no necessity for the 


*e 


ORIMINAL, 


1918. 
August, 5. 


Sarrns, J. 


RIVER, J. 
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company to pass the resolution of the 27th of September 1909. It 
appears that the company wished to raise funds locally and the 
persons living in Fyzabad were willing to subscribe provided that 
a mill was started there. The learned advocate for the respondents 
adimfts that if the condition is.a condition precedent as stated 
above, the appellant is entitled to succeed.. In view of the facts 
stated ‘aboye we have no hesitation in saying that the condition 
was a condition precedent. The appellant is not a member of the 
company but apparently is a creditor and entitled to get back 
what he has already paid. We allow the appeal and set aside the 
order of the court below. His name will be removed from the-list. 
of contributories. The appellant will get his costs in both courts, 
i Appeal allowed. 


HANUMAN AND OTHERS ' 
versus ~ 


KING-EMPEROR.* 


Penal Ood» {Act XIV of 1860) Seshon 300—several persons bosing the deosased lo . 
doath—Intention and knowledge to be inferred from the 1 easonable and probable re- 
sult of their aci—Distinction betwuen intention and demre 


Five men armed with lathis assaulted nn unarmed person and beat him 

“in such a way that he Hed. Another person came to the rescue of the 

deceased and he too was severely belaboured by those five men and died. 

” Heid that all of them were guilty of culpable homicide amounting to murder. 

The intention of causing deat can be inferred from reasonable and probable 

. result of the aet or sordust of the asonsed = It death is caused, even though 

fhure is no desire on the part of the aconsed to kill the Beoeased they must 

- betaken- to have had knowledge that their act must in all probability oause 

death or such bodily Injury as is likely to cause death. 

Dhian Imgh v. Eeng-Bmporor. [1912] 9 A. L. J. B., 180. dinagnied from. ' 


CRIMINAL APPEAL from an order of I. B. Mundle Esq, Ses- 
sions Judge of Mirzapur. i í 
* Or. Appeal No. 489 of 19H, a es a 


e 
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The accused were not represented. “They applied from jail. 
Lalit Mohan Banerji, Government pleader, for the Crown. 

The judgment of the Court was delivered by 


RYVES, J—lIn this case four _persons, Hanuman, Tippal, Sheoraj 
amd Shanker were convicted by the learned Sessions Judge of 
Mirzapur, under section 304 of the Indian Penal Code, and 
sentenced to transportation for seven years on two counts; the 
-sentences were to run concurrently. All of them except Shanker 
appealed from their conviction and sentence to this Court. The 
learned Judge before whom the appeal came for hearing directed 
that notice should issue to all four of them to show cause why their 
conviction should not be altered to one under section 302 of the 
Indian Penal Code, and why they should not be sentenced to 
death -or to transportation for life. Notice has been served on all 
four. The facts of the case are very simple. Tippal and Sheoraj 
are the sons of Bori who has absconded ‘and Shanker and Hanu- 
man are their first cousins. Early in August 1912, there was a 
dispute between Bori on the bne hand and Sheoratan and Madhwa, 
the deceased, on the other, about some mangoes and as was 
natural a good deal of abuse was exchanged. On the evening 
of the 17th of August last, Sheoratan was returning to his 
home shortly before sunset. As he passed Bori’s house, Sheoraj 
caught hold of him round the waist. Sheoratan struggled to get 
free and abused Sheoraj. Thereupon Bori called out to the four 
accused to beat Sheoratan. Bori, Tippal, Hanuman and Shankar 
came out, of the enclosure in which all five lived, with lathis, and 
all of them beat Sheoratan who was unarmed. They felled him 
to the ground and went on beating him as he lay there. Madh- 
wa, cousin of Sheoratan, came running’ up with a lathi to help 
him. He struck Shankar a blow on the head but was knocked 
down and beaten by all five. Gauri, the Yather of Sheoratan, then 
came up and was also knocked down and beaten and left uncon- 
scious. Musammat "Maiki, the wife of Madhwa threw herself on her 
husband’s body and was also beaten, although not severely. Sheo- 
ratan-and Madhwa died on the spot. The assailants then ran away. 
This version of the story is that generally given by the prosecution 
witnesses, and particularly by Punni who is the brother of Bori and, 
therefore, the uncle ofall the four appellants, Nothing has been 


~ 
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shown, in his cross-examination or otherwise, to indicate any 
bias or hostility against any one of the accused and we agree with 
the assessors and the learned Judge in accepting his evidence as 
supstantially true. It amounts to this. Five men armed with 
lathis assaulted Sheoratan, a young man of some thirty three 
years of age, who wase unarmed and beat him with their lathis. 
They knocked him down and continued beating him with the 
result that he diedj then and there. The medical evidence shows 
that his breast-bone was fractured and that injury was also caused 
to the pericardium, the result of lathi blows. The body was so 
decomposed when the post mortem examination was made that 
external marks of bruises could not be detected. While the accused 
were thus assaulting Sheoratan, Madhwa came up to the rescue of 
his cousin. He also was beaten to the ground and so- severely 
belaboured that he died. The medical evidence shows that his 
skull was fractured and so was his breast bone and that death was 
due to the fracture of the skull. It is thus clear that all the accused 
brought about the death of Sheoratan and Madhwa. The learned 
Sessions Judge on these facts has convicted them under séction 
304 of the-Indian Penal Code. He says :—“ Though the four 
accused can be imputed with knowledge of the ‘likelihood that 
death might be caused yet I think no iftent can be presumed. 
Another reason why I think the charge of murder can not be 
sustained is that it is not proved which of the five men, Shanker, 
Hanuman, Tippal, Sheoraj and Bori dealt the fatal pov: thet 
resu ted in actual death.” 7 


We are unable to agree with either proposition of law. Under 
section 299 of the Indian Penal Code, a person is guilty of culpable 
homicide who causes death by doing an act with the intention of 
causing death or with the intention of causing such bodily 
injury as is likely to‘cause death, or with the knowledge that he is 
likely by such act to cause death. Under section 300, except in the 
cases thereinafter excepted, culpable homicide is murder if the 

act, by which the death is caused, is done with the intention of 
causing death, or (4 thly), if the person committing the act knows 
that it is so imminently dangerous that it must in all probability 
cause death, or such bodily injury as is likely to cause death and 
commits such act without any excuse for incurring the risk of 


causing death or such injury as aforesaid. 
e 


VOL. Xt.) HIGH OOURT. 929 


It seems to us that the case falls clearly within the 4th clause 
of séction 300 of the Indian Penal Code. It can not be said that 
any of the exceptions takes the case out of the section. The only 
exception which could possibly be suggested is exception Ne 4, 
but here even if there was no premeditation, which may be granted, 
there was no sudden fight, as Sheoratan*was unarmed and taken 
by surprise. But even if we take it that in the case of Madhwa 
there was a sudden fight the accused cannot take the benefit of the 
exception because they took an undue advantage of their victim 
and acted in acruel manner. Sheoratan was unarmed, Madhwa, 
although armed, was one against five. Both were instantly felled 
to the ground and in this defenceless condition were beaten with 
such violence that they died on the spot. It is impossible to 
prove by direct evidence the intention of a particular individual, 
The intention can only be inferred from the reasonable and prob- 
able result of his act or conduct. The learned Judge seems to confuse 
_ the meaning of the term intention with desire. It is quite possible 
that these persons had no wish either collectively or individually 
to kill Sheoratan (as is indicated by the fact that no wound ' was 
discovered on his head) but nevertheless if they beat him in the way, 
it is proved that they did, they must be taken to have had know- 
ledge that their act. mist in all probability’ cause death or ‘such 
bodily injury as was likely tocause death, and if so, they are guilty 
of murder, Under circumstances such asthese, it is quite immaterial 
to ascertain whose blow was the immediately fatal one. Inthe case 
of Sheoratan no single blow need necessarily have been the actual 
cause of death, which may have been due to the shock resulting from 
the many severe blows he received. They were all taking part in the 
beating and all must be presumed to have known that the probable 
result of such a beating was that at least, such bodily- injury would be 
caused as was likely tocausedeath. It did in fact cause the death of 
two persons in the prime of life. We cannot agree with the rule of law 
laid down in Dhian Singh v. King- Emperor 1). We, therefore, con- 
vict the four accused under section 302 of the Indian Penal Code. 
We set aside their conviction under section 304 of the Indian Penal 
Code and we sentence them ynder both charges with respect to the 
death of Sheoratan and Madhwa to transportation for life (to run 


concurrently.) with effect from the 24th of May 1913. 
. Appeal dismissed, 


(1) [1912] 9 A. L. J. R., 180 
1I7 R 
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a) MAN SINGH AND OTHERS 


° VETSNS ; ° 
KING-EMPEROR”" 


Code of Orimmal P:ocedure (da F of 1898) Section $84 — Assessors to be chosen from 
those summoned for any paruoular sesnon—Leogalty of trial, 


When a eriminal trial is to be hald with the aid of assessors only Buoh 
persons can be chosen by the Judge to act aw assessors as have been sum- 
moned as such for the purposes of that trial. When one of the assessors only 
yas an assessor summoned for any particular case the trial of the accused 

- was illegal Quccn-Emprces v. Badr, [184] A. W. N., 307, referred to. 
CRIMINAL APPEAL from an order of E. Cy Allen Esq., Sessions 
Judge of Mainpuri. 
Girdhars Lal Agarwala, for the appellants. 
W. Wallach (Government Advocate), for the Crown. 
The judgment of the Court was delivered by $ 


Kwox, J,—On this appeal being called on for hearing Mr. 
Girdhari Lal Agarwala, who appeared for the appellant, called our 
attention to the fact, that out of the two assessors who sat with ` 
the learned Judge, one assessor, namely, Thakur Dirgbijoy Singh, 
had not been summoned as an assessor, for the purposes of this 
trial. We ordered an enquiry to be made and we find that 
Thakur Dirgbijoy Singh was up till r940 on the list of assessors 
but since that date he had. been removed from the list. As a 
reason for his removal, the learned Sessions Judge gives that 
the Magistrate recommended this on the ground that he was 
a.large zamindar and his position in life and status was múch 
better than that of persons of the class from which asseskors are 
ordinarily selected. If this be the cage, we are surprised to find 
that this recommendation should have been made and should have 
met with approval. It is surely not too much to ask from Indian 
gentlemen of position and rank that they should aasist in the 
administration of justice, as the sitting as an assessor can, if the 
list be properly prepared, occur very. rarely, and probably only 
once in the course of three or four years. However this may be, 

: * Qr. AppHestion No, 642 of 1918, . 
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there is no doubt that the trial of these accused persons, when one 
of the asseasors only was an assessor summoned for the particular 
session is illegal, as has been pointed out in Queen-Empress v. 
Badri and others (1). In such a case there has been no lawful trfal 
befqre a lawfully constituted tribunal. We set aside the trial, 
conviction and sentences and direct that the acctised be retried 
by the court of sessions according to law. : 

Appeal allowed. 
_ (1) [1894] A. W. N., 207. : 


INDAR AND OTHERS 
DETSUS 


KING-EMPEROR.* 


Codes of On math Proso lure (Aot V of 1898) sections 188, 137 and 140—Removal of 
neteanco— Canso shown—Oomplasnani to produce esidsnce Arsi— Practice. 


In a proceeding under section 188 Criminal Prosedure Code, before an 
order absolute can be passed under section 140 a complainant, 
that Is the party who has set the law in motion, has to produce evidence and 
that the opposite party ip not bound to produce evidence until this has been 
done 9 Aingan.v. Hinj-Haporor. [1909] 6 A. L. J. R., 685, referred to, 
CRIMINAL REVISION against the order of H. H. Shaw Esq, 


Magistrate first class of Bulandshahr. 

Peary Lal Banerji, for the applicants. 

Sstal Prasad Ghosh and R. Malcomson (Assistant Govern- 
ment Advocate), for the Crown. 

The following judgment was delivered ie : 0 

RYVES, J.—This is an application in revision to set aside an order 
absolute passed by a Magistrate under section 140 of the Code of 
Criminal Procedure. ‘The proceedings originally arose out of a 
Criminal Case brought by one Hulas Rai, patwari, against certain 
persons charging them with various offences. At the same time 
Hulas “Rai, filed a petition asking for an order under section 133 
of the Code of Criminal Procedure. The dispute between the 


parties.concerned a strip of land. The Magistrate while holding 
thatthe charge brought against the accused by Hulas -Rai was in 


Ce. Rev. No. 790 of 1913. 


Onna 
1913. 
Max Sixan 
Eurnnon. 


Enon, J. 


September, 34 
Rrvas, J. 


Rys, J. 
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the main false, nevertheless convicted them of the offence of mis- 
chief in that they removed some earth from a chadutra belonging 
to Hulas Rai. This conviction was upheld by this Court. At the 
same time the Magistrate disposed of the proceedings initiated 
under section 133 by an order, which was set aside in revision by 
this Court, on the ground that the Magistrate had not complted 
with the provisions of section 135, inasmuch as the application 
for the appointment of a jury had been refused. This Court there- 
fore sent back the proceedings to be disposed of according to law. 
On the case coming before the same Magistrate: again the 
opposite party showed cause but did not press for the appoint- 
ment of a jury. Thereupon, the court asked the opposite party 
to produce their evidence. They declined to do so, There- 
upon, without any further evidence being recorded, the Magistrate 
made his order, under section 133, absolute under section 140. 
From this order this application for revision is made and it is argu- 
ed that the terms of section 137 are imperative, namely, that when 
cause has been shown the Magistrate must take evidence in the 
matter as in a summons case ; and a ‘reference to section 244 in- 
dicates that in such a case the complainant first has to produce 
evidence. It is urged that in a proceeding under section 133 
before any order can be passed under section 140, a complainant, 
that is, the party who has set the law in motion, has to 
produce evidence and that the opposite party is not bound 
to produce evidence until this has been done. Reliance is 
placed on the case of Hiagan v. King-Emiperor (1). In my opinion, 
it is quite clear that the procedure of the court below was not 
justified in law. But, at the same time, having regard to the 
fact that the one question which the court ought to have had 
established by evidence, before calling on the other side to pro- 
duce their rebutting evidence, was a question about which both 
parties have already given evidence, given in the criminal proceed- 
ing already referred to, and in which the very court now seized of 
the case had come to a decision, which decision was upheld by the 
High Court. Although, I think, the procedure of the Magistrate 


` was irregular, it would be really waste of time to send the case 


back. Under these circumstances I decline to interfere, as substan- 
tial justice has undoubtedly been done. | reject this application. 
Application rejected, 
(1) [1909] 6 A. L. J. R., 685. è 
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SYED AHMAD 
VETSHS M 
KING-EMPEROR.® 


Kacise doi (XL of 1896) Sectton 60—Absonoe of search warrani— Legality of conn otion 
—Oaths da (X of 1873)—Omisnon to record the fact that oath was admemsiorod — 
No presumption that it was not administered. 


Absence of a search-warrant does not affect the legality of the trial of a 
caso under the Excise Ast. Where an Excise Inspestor made a search without a 
search warrant and cocaine was found held, that whether the search was legal 
or not the conviction of the accused depended not on the legality of the seareh 
but on the faet that the cocaine was found illegally in his possession. There 
is no analogy between the Kxelse Act and the Gambling Act. Hergobind 
v. King-Emporor, [1912] 10 A. L. J. B., 855, applied; Asng-Bwperor v. Alahdad 
Khan, [1919] 11 4. L J. R., 442, referred to. 

Where it does not appear from the record that oath was administered to 
a witness, the reasonable presumption would be, hi the absence of any sugges 
tion to the contrary, that the proper procedure in respect to the administering 
of oath to a witness was followed There is no provision of law whieh 


requires a court examining a witness to record the fact that an oath was 
administered. 


-CRIMINAL REFERENCE made by E. M. Nanavathy Esq., Sessions 
Judge of Saharanpur. 


The applicant was not represented. 


R, Malcomson( Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


RyVES, J.—This is a reference by the learned Sessions Judge 
of Saharanpur recommending that the conviction of Syed Ahmad 
under section 60 of the’ Excise Act be get abide Syed Ahmad 
and Amir Ahmad were tried together under the same section. 

Both were convictéd. Amir Ahmad was sentenced. to rigorous 
imprisonment for three weeks and to a fine of Rs. 1,000 and Syed 
Ahmad, was fined’ Rs. 30 only. Amir Ahmad appealed and the 
learned Sessions Judge ‘accepted his appeal and acquitted him. 
His judgment in that case forms part of the record in this 
reference and I have examined it carefully. I am. however not 

° * Or. Bev. No, 856 of 1918. 
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concerned with the case of Amir Ahmad. One reason for 
acquitting him was that the learned Sessions Judge was of opinion 
that the cocaine which was admittedly found on his premises was 
foynd in a place where it could easily have been planted and that 
there was evidence to show that certain enemies of Amir Ahmad 
might welt have so planted it. The only reason why I refer to 
that judgment at all is because many of the points taken in this 
reference have been dealt with more elaborately in that case. The 
first ground taken by the learned Judge is that the search was 
illegal in that the Excise Inspector, although he had full 


` opportunity of getting a search-warrant, did not do`so. I do not 


think that the absence ofa search-warrant affects the legality of 
the trial. This point was raised very recently in the case of King- 
Emperor v. Allakdad Kkan(1). In that case also there was no search- 
warrant, nevertheless the Magistrate convicted the accused. On 
appeal the Additional Sessions Judge held that the search was 
illegařand that the absence of a search-warrant was fatal to the | 
case for the prosecution. He, therefore, acquitted the accused. 

Against” this order of acquittal the Local Government appeal- 
ed. The Bench which heard the appeal, did not decide 
this point and the head-note to the case of Kimg-Emperor v. 
Auahdad Khan is in this particular wrong. In the course of their 
judgment the learned Judges say that they would Have some 
hesitation in holding that the search was legal. They do not 
say that the search was illegal and in the concluding words of the 
judgment they add “ we think that it Was the intention of the 
Legislature that in a case under section 63, where it is necessary to 
search a house, a search-warrant should be obtained beforehand.” 
But it will be noted that inspite of this observation their Lord- 
ships:held that the order of acquittal was wrong and the convic- 
tion of the accused was maintained. In another portion of his 
order of reference the learned Sessions Judge says “the question 
is whether in the absence of a warrant the whole search is not 
illegal and null and void and no conviction is legally sustainable 
as in analogous cases under the Gambling Act.” The case just 
quoted is an authority for the proposition that whether the search 
was legal or not the conviction of the accused depended not on 
the legality of the search but onthe fact that coeaine was found 

(1) [1018] 11 4. Li J, R, 443. 
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illegally in his possession. Ido not understand what the learned 
Sessions Judge means by the latter portion of the sentence quoted 


above. There is no analogy that I can see, between the Excise © 


Act and the Gambling Act In any case, a conviction under the 
Gambling Act is by no means necessarily invalid even if the search 
of the premises is made without a proper Warrant. If a search under 
the Gambling Act is made illegally the only result is that certain 
presumptions which can be drawn under the Act, if the search was 
made in accordance with a properly obtained warrant do not 
arise. If authority is wanted see Har Gobind v. King-Eimperor (1). 

The next point taken by the learned: Judge is that, the record 
does not show that any witness was examined on oath and the 
trial was, therefore, apparently illegal. Again I cannot follow. the 
learned Sessions Judge. The trial was held by the late Mr. 
Clement Wright, a Magistrate ofthe first class. It appears from 
the judgment in the other case that on this occasion and appa- 
rently on this occasion for the first time, Mr. Wright recorded the 
evidence with his own hand and did not have it recorded in the 
vernacular as #s the usual practice. It is true that the record does 
not show that oath was administered to any of the witnesses, but 
Iam not awareof any provision of law which requires a court 
examining a witness to record the fact that an oath was adminis- 
tered. At any rate, l do not think that the proper conclusion for 
the Sessions Judge- to arrive at, because no note was made 
that oath was administered to each witness, was that the whole trial 
was illegal. I may point ðut that in the case of Amir Ahmad, his 
Counsel begged the court not to dispose of the appeal 
on that point. No suggestion was made, apparently, either in the 
grounds of appeal or otherwise, by any body, that as a matter of 
fact no oath was administered. I think the reasonable presumption 
would be, in the absence of any suggestion to’ the contrary, that 
proper procedure was followed. The learned Sessions Judge 
might have examiried Mr. Wright before coming to the conclusion 
at which he arrived. He says that he did think of doing so but 
thought it was impossible for Mr. Wright to remember whether 
cath was administered in any particular case. But the learned 
Sessions Judge has pointed out that on this particular case Mr. 


(1) [1902] 10 A, I. J. R., 966, 
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Wright adopted an unusual procedure. He might, therefore, very 
well have been able to remember whether or not he admirfstered 
oath to such witness. Having regard to the care ‘with which he 
Seems to have tried the case, Ì do not think it at all likely that 
he, a magistrate of the first class, would omit to administer oath be- 
fore recording a witneds’s deposition. I would ‘also refer’ the 
learned Judge to section 13 of the Indian Oaths ‘Act. f 

The third ground is that the finding of the small packet of 
cocaine is most suspicious, This is a question of fact and after 
examining the record carefully I am not in agreement with the 
learned Sessions Judge. ; 

The fourth ground taken is that the search was not conducted 
in accordance with law. This is based on ‘the finding that one of 
the search witnesses remained outside the shop while the other 
stood at the threshold while the search was being conducted. -I see 
nothing improper in this, having regard to section 103 of the Code 
of Criminal Procedure. The shop apparently was quite a small one 
and I have no doubt that the witnesses could see perfectly well 
what was going on, in fact perhaps better than if they had gone 
inside. In my opinion the trial was properly conducted and the 
conclusion arrived at, by the Magistrate pas right.- I decline-to 
interfere. Let the record be returned. 

Record returned. 


‘ 
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LAL MOHAN SHUKUL 
Versus e 

KESHO RAM SHUKUL AND OTHERS? 
Res Judioata—Pror mortgagee dispossessed by subsequent morigagee—Deores oblained 
__ for possession—Sial by subtoquent morigages for redemption— Olaiw for moms prois 

not raised on first sult, f 

The plaintiff as subsequent mortgages sued for redemption of the prior 
usufrostuary mortgage and deposited the principal money due. The prior 
mortgage deed stipulated for enjoyment of the property by the mortgages 
in lieu of Interest. It appeared that the subsequent mortgagee unlawfully 
dispossessed the prior mortgagee who thereupon brought a suit for posses- 
sion and meane profits against the subsequent mortgagee snd obtained 

a decree but never got actual possession. In the present mit for redemp- 

tlon the prior mortgagee claimed mesne profits for the period he remained 

out of possession. ; d 

Had, that the prior mortgagee having obtained a deeree for poassaston 
and mesne profits in respect of, the trespass committed by the subsequent 
mortgagee when he unlawfoly took possession of the mortgaged property 
could not have any claim to recover mesne profits otherwise than under the 
terms of that deeree and they had exhausted their remedy when they obtain- 
ed a decree for mesne profits ; the subsequent mortgagee was entitled to 
redeem on payment of the prine!pal amount only. 

SECOND APPEAL from a decree of E. P. Fawcett Esq, I. C. S, 
Additional Judge of Gorakhpur, modifying a decree of Maulvi Ali 
Muhammad, Officiating Munsif of Basti. 

The defendants were ustfructuary mortgagees of the property 
in snit and enjoyed the profits in lieu of interest. There was 
a stipulation in.the deed, that if the defendants were dispossessed, 
they could realize the mortgage money together with interest by 
way of damages, at a certain rate, from the mortgaged and’ other 
properties of the mortgagor. The mortgage was redeemable on 
payment of the principal in the month of jeth. The plaintiff as 
representative of thé mortgagor deposited the principal money 
due in court and without further proceedings dispossessed the 
mortgagee and took possession, ` The mortgagee, thereupon, sued 
for possession and. mesne profits, past and future, and got a decree. 
The decree specifically’ provided for mesne profits antecedent to 
the suit as well as future mesne profits, The defendants: in 


$ * 8, A. 870 of 1918. > 
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execution of their decree obtained only formal possession. In the 
meantime the plaintiff made a fresh deposit under section 83 of 
the Transfer of Property Act, of which due notice was given to the 
defendants. The defendants refused to accept the deposit, in full - 
satisfaction of their mortgage, as the deposit was for the principal 
sum due on the mortgage only and did not include mesne profits 
for the period during which the defendants were out of possession. 
The plaintiff, therefore, brought the present suit for redemption, 
on the allegation that the deposit of the principal was a proper and 
sufficient deposit. The defendant pleaded that they had refused to 
accept the deposit as it did not include mesne profits for the years 
1317 and 1318 Fasli and they, therefore, prayed that the plaintiff 
should be ordered to pay this amount together with costs of the 
suit before redemption could be obtained. Both the courts below 


` accepted the defendants’ contention and directed redemption on 


payment of the principal amount plus mesne profits for both years. 

The plaintiffs appealed. 

Peary Lal Banerji (for R. K. Sorabjò, for the appellant conten- 
ded that the deposit of the principal amount under section 83 was 
a sufficient deposit, as no interest was claimable under the deed. 
Profits were only claimed in lieu ofinterest and under section 83 all 
that was necessary to be deposited was ‘the amount due on the 
mortgage and not any sum that might have been payable not under 
the mortgage but as mesne profits. 

He relied on 


Rameshear Singh v Kanahya Saku, [1880] I. L. R., 8 AL. 658 (F. B.) 
ARah Baksh v. Sada Sukh, [1885] L L. Be, 8 AL., 182. 


Moreover, the plaintiff having secureda decree for possession 
which also contained a direction to pay future mesne profits could 
not claim that amount otherwise than in execution of that decree. 
Ifany future mesne profits were payable to the defendants, they had’ 
their remedy by executing the decree, which they had already obtain- 
ed. They could not resist redemption when the full amount of thes 
principal money had been tendered. 

Jang Bahadur Lal (and Satisk Chandra Banérjt), for the respon- 
dent: The two cases cited by the other side depended upon the cons- 
truction of the documents in those particular cases. In this case 
under the terms of the deed in case of eposen the defen- 
dants were entitled to damages. < 
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Although the decree contained a direction to pay mesne 
profits, yet the defendants were entitled to resist redemption unless 
the whole amount due inclusive of mesne profits, was tendered. 

Peary Lal Banerji was not heard in reply. e 

e The following judgment was delivered by 

PiaaoTT, J.—This is a plaintiff's appeal in a suit for redemp- 
tion. The lower appellate court has passed a decree in the 
prescribed form subject to payment by the plaintiff of Rs. 798, 
the amount of the mortgage-debt, plus a sum of Rs. 290, des- 
cribed as being mesne profits for the years 1318 and 1319 Fasli. 
-The appeal by the plaintiff is in respect of this sum of Rs, 290 
only. The plaintiff ig a second mortgagee of the land in suit, 
his mortgage deed being one dated May the 12th, 1909, while the 
contesting defendants were in possession under two deeds of 1901 
and 1906. On the very day on which the plaintiff obtained his 
mortgage he deposited in court a sum of Rs. 798 for redemption 
of the previously existing usufructuary mortgages. It appears 

that he then contrived somehow or other to obtain possession of 
the mortgaged property, without any further proceeding or order 
by any competent court. This led to a suit in which the present 
plaintiff was the defendant and the prior mortgagees as plaintiffs 
claimed recovery of possession and mesné profits. That suit was 
decreed in favour of the prior mortgagees on 27th September 1910, 
and this decree was affirmed on appeal on the 24th March IQII. 
Formal possession was giyen to the prior mortgagees on the 21st 
of September 1911, but it is alleged that actual possession never- 
theless remained with the present plaintiff. A point of importance 
with reference to the decree in the former suit is that in that suit 
the prior mortgagees claimed mesne profits for one year and 
future mesne profits until actual recovery of possession. - Their 
claim was decreed, and although the decree as originally drawn 
up was defective, it.was eventually put right on the motion of the 
decree-holders themselves by an order dated the 21st December, 
1911. It is, therefore, quite clear that the prior mortgagees both 
sued for and obtained a decree awarding them mésne profits up 
to actual recovery of possession. After this decree had been: 
passed, but before it had been executed, that is to say, on May 
12th, I9I1,- the plaintiff again deposited- the principal sum of 
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Rs. 798, due under the prior mortgages, and caused due, notice of 
the same to be served on the mortgagees. From the terms af the 
deed of 1901 it appears that he was entitled to redeem those mort- 
gages by payment of the principal debt on the last day of the 
month of Jeth in any year; in the year 1911 this date would cor- 
respond with the roth ôf June of the English calendar. It thay 
be said that the mortgagees were not bound to take notice of or 
to accept, that deposit before the roth of June, 1911, but from that 
date it would seem that they should have accepted the deposit and 
made over their rights as mortgagees to the plaintiff. They had 
obtained a decree for recovery of possession and mesne profits in 
respect of the trespass committed by the plaintiff when he unlaw- 
fully took possession in 1909, and it is difficult to see how can 
they have any claim to recover mesne profits otherwise than under 
the terms of that decree. My attention has been drawn to the 
terms of the mortgage-deed of 1901. The first part of this 
document is a usufructuary mortgage in the ordinary terms, pro- 
viding that profits be set off against interest without any account 
taken. There is, however, a penalty clause which is much relied 
on by the respondents to the present appeal. This provides that 
in the event of the mortgagors preventing the mortgagees from 
obtaining mutation of names in the revenue papers, or in the 
event of any interference with the possession of the mortgagees, 
the latter will be entitled at once to sue for-the principal of the 
mortgage debt with interest at Rs.2 per cent per mensem and 
to recover the same from the mortgaged property or other property 
ofthe mortgagors. I donot think it necessary to decide whether 
the terms of this penalty clause could be enforced as against a per- 
son other than the original mortgagors. Ifit be granted for the sake 
of argument that when the present plaintiff appellant took wrongful 
‘possession of the land in snit in the year 1909, the prior mortgagees 
would have been entitled to maintain a suit for recovery of their 
mortgage money with interest at the specified rate, it still seems 
sufficiently clear that they could not both maintain such a suit 
and: proceed against the present appellant as an ordinary trespasser 
by a suit for recovery of possession and mesne profits. To put 
the matter briefly, my opinion is that the prior mortgagees had 
exhausted their remedy in respect of the trespass committed by 
the present appellant in 1909 when they obtained their decree 
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e 
against him. He was entitled to redeem the mortgaged property 
in their hands on payment of the principal amount of the mort- 
gage-debt, and the tender made by him in May 1911 should have 
been accepted when duly notified to the prior mortgagees. , I, 
therefore, accept this appeal and in. modification of the decree 
of *the lower appellate court give thé plaintiff a. decree for 
redemption in the usual form on payment of the sum of Rs,- 798, 
and I extend the period for payment to three months from the 
date of this decree, The appellant will get his costs of this appeal. 


AC. M. eh ogs Appeal allowed. 


NARAYAN DAS 
VETSUS 
HAR DYAL AND ANOTHER ® 


Gods of Otw Procsdure (Act V of 1908) —Guardian, ad litom— Aindy Law— Mortgage 
before a Hmdu son's birth—Defence available to the son—No damage caused by 
appoinimeni of father —Deoree passed on mortgage suit pot to be set aside. 


The plaintiff's father mortgaged his Property to the defendant, who filed 

a suit for salo against both the tather and son and obtained a deeree. At the 
time the mortgage was made, the father of the plaintiff was the sole owner.of 
the property as the latter had not then bean born. In the ‘mortgage suit 
` the father was made guardian ad Liem of the son. The son, after his father’s 
‘death sued the defendant toset aside the desree on the ground that 
the debt was incurred for immoral purposes and the father not being the 
person who could ralse that defence the plaintiff was not properly represent- 
ed in that case, Held: that the mortgage having been made before the 
birth of the plaintiff, the defence of the debt having been incurred for 
' immoral purposes was not available to the son and the irregularity of appoint- 


‘ 


Ing the father as guardian, if such it was, did fot eause Ruy damage to the - 


plainttff and the proceedings in the previous mortgage sult could not be inter- 
fered with. : 
, FIRST APPEAL from an order of Babu Kunwar Sen, Additional 
Judge of Moradabad. 


The facts of this case are fully set out in the judgment. Briefly 
stated, they are as follows :—The plaintiff's father made a mortgage, 
At the time of making the mortgage he was the sole owner of the 


* F. A. F. O. No. 111 of 1918, 
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property as no sons had then been born to him and there were no 
co-parceners. In the suit brought by the mortgagee the phintiff 
was also made a defendant and his father was appointed his 
gyardian ad /ttem. The father admitted the mortgage and its 
validity, a decree was passed and the mortgaged property was 
sold. Subsequently the® plaintiff brought a suit for recovery of 
possession of the property on the allegations that the mortgage 
debt had been incurred for immoral purposes and that he had not 
been properly represented in the mortgage suit, as his father was a 
person of immoral habits and not a proper person to represent his 
interest. The court of first instance dismissed the suit on the 
ground that the plea set up by the plaintiff was not available to 
him as he had not been born at the date .of the mortgage. The 
lower appellate court remanded the suit, holding that the first 
court should have received evidence as to the alleged immoral 
habits of the father in order to ascertain whether he was a fit per- 
‘son to have been appointed guardian of the plaintiff. The defen- 
dant appealed againt the order of remand. 


Satish Chandra Banerji, for the appellant; :—The question, 
whether the plaintiff was properly represented or not by his father 
in the mortgage suit, is quite immaterial inthis case. Not having 
been born at the date of the mortgage he had no right to question 
its validity. Itis well-settled law that an after-born son can not 
raise the plea of immorality of the mortgage debt. He had no de- 
fence whatsoever to the suit on the mortgage ; so any want of 
proper representation can not have préjudiced him at all. The 
first court rightly refused to take evidence as to the alleged im- 
moral livelihood of the father. In fact, the son was not a neces- 
sary party to the mortgage suit at all. 

Tej Bahadur Saprw, for the respondent :—The mortgage suit 


- was brought in 1890, At that time the rule of law laid down in 


he case of A 
Bhawow Prasad v. Kalu, [1895] L L. R., 17 AU., 587, 
was in full force. At that time the son of the mortgagor was re- 


garded as a very necessary party to a mortgage suit. If the 
plaintiff was not properly represented in the mortgage suit he 
would havea right to bring a fresh suit. Itis necessary, therefore, to 


decide whether his father was a fit person to represent the plaintiff 


ee 
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_ [Ricuarns, È. J.—But what possible defence could be raised 
by the present plaintiff in thẹ mortgage suit ? Supposing he was 
not properly represented by his’ father, how has he been pre- 
judiced ?] 

His defence would be based on the fact that at the date of the 
sutt he had acquired an interest in the property. At that time this 
defence would havea fair chance of success. The law as it now 
stands is of later development. 


’ Satish Chandra Banerji, referred to 
Oha'tarpal Singh v. Natha, [1900] 26 A. W. N., 26, 
- The judgment of the Court was delivered by 


RICHARDS, C.J.—This appeal arises out of a suit in which the 
plaintiffs sought to set aside a decree obtained in the year 1899 
against him and his father: The. decree in question was ona 
mortgage made in the year 1896, admittedly some two years before 
the birth of the plaintiff. It is admitted also that at the time of 
the mortgage the mortgagor had no other son and was in that 
sense the sole owner of the property mortgaged. When the suit 
was brought the present plaintiff had been born and he was made 


a party to the mortgage suit under the guardianship of his father. 


A decree was obtained’ upon foot of the mortgage and the property 
was sold. Subsequently the father died and the proceeds of the 
sale of the mortgaged property proving insufficient a further 
decree was obtained under section 90 of the Transfer of Property 
Act. and certain other property was sold. In these proceedings 
the plaintiffs mother was substituted as his guardian for his 
deceased father. The court of first instance dismissed the 
plaintiffs suit. The lower appellate court has reversed that deci- 
sion and remanded the case holding that the plaintiff ought to 
have been allowed an opportunity to call evidence to show that 
his father was a man of immoral livelihood and that the mortgage 
debt had been incurred for immoral pyrposes. The present appeal 
is against this last mentioned order of remand. 


It seems to us that there can be no question but that the plaintiff 
in the present suit wasa party to the original mortgage suit. It 
is possible that his father was a person whom the court might 
under certain circumstances not have appointed guardian, We have, 


Rickards, 
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however, to consider, before interfering with the proceedings of the 


‘ year 1899, whether the irregularity, if such it was, caused any 


damage to the plaintiff. We have, therefore, to consider what 
possible defence could have been set up in the mortgage suit. It is 
suggested that he might have made the defence that the debt was 
incurred for immoral purposes. This no doubt would be a defence 
which the father as guardian might find a difficulty in setting up 
on behalf of his son. It is now settled law that such a defence can 
not be set up where the mortgage was made whilst the mortgagor 
was the sole owner. It must be assumed that this was always 
the law, and’ indeed it has not been shown to us that it was not 
the accepted law in the year 1899. We may mention here that the 
present suit seeks to set aside the decree of 1899 but not the 
decree uncer section 90. We cannot sed that the plaintiff has 
suffered any damage whatever by reason of the fact that he was 
represented by his father in the litigation of 1899. That the 
mortgage was not duly executed, failure of consideration and such 
like were all defences which the father could have set up on behalf 
of his son with regard to the decree which was subsequently made 
under section 90. It may be pointed out that at that time the 
plaintiff was represented by his mother who was undoubtedly able 
to put forward any possible defence that could be made including, 
if necessary, the immorality of her husband. For these reasons we 
think that the appeal must prevail. 

We accordingly allow the appeal, set aside the orderof the 
court below and restore the decree of the court of first instance with 
costs in all courts, À l 

B. K. M. ` i Appeal allowed. 
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FULL BENCH. 


NAND RAM 
versus 
CHOTEY LAL AND ANOTHER? 
Municipalities’ Aot (I of 1900), section 187 (1) h —Bules framed by the Looal Gove nmont 
for regulating Alunapal Eleclion—Valdity of appeal from deason doolarmg an 
elochon wmorald, 

-The provisions of sgotion 187 (>) confer a power on Local Government 
to frame rules for deeision of quevtions relating to Municipal election 
whether arising batore or after the election. The rules framed by the Govern- 
ment tor desision of election petitions are not Hira ares. 

Held, further that no appeal lles from an order passed by a court deviding 
Maniofpal election petition. The roles 42 and 48 framed in pursuance of 
section 187 of the Municipalities’ Act do intend to provide thatthe validity 
of Municipal elections should only be tested by an election petition presented 
to one tribunal and that the desision of that tribunal should be final. Abana 
Ials. Raghunandan Prasad, [1918] 11 A. L. J. È., 659, and Sunder Laly. 
Md. Fag, [1912] 160. C., 36, approved of. , 

SECOND APPRAL from a decree of F. S. Tabor Esq., District 
Judge of Shahjahanpur confirming a decree of Babu Priya Nath 
Ghose, Munsif. s : 

Suit for declaration that the election of Babu Nand Ram, 
appellant, to the Municipal Board of Shahjahanpur be declared 
invalid. The Munsif before whom the suit was filed declared the 
election to be invalid. The appellant preferred an appeal to the 
District Judge, who held that no appeal lay from the Munsifs 
order and dismissed the appeal. On second appeal the case-came 
up before the Hon’ble the Chief Justice and Mr. Justice Tudball who 
made the following orders and referred the case to a Full Bench. 


Referring orders. 

RICHARDS, C. J —This appeal arises out of a Municipal election 
petition. The petition came before the Munsif of Shahjahanpur who 
declared the election to be invalid. An appeal was preferred to the 
learned District Judge, who held that no appeal ‘lay and dismissed 


the appeal on,this ground. 
* 8. A. No. 248 of 1918. 
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Under section 187 of the Municipalities Act I of 1900, the Local 
Government have power to make rules in the manner thereirepres- 
cribed for various matters connected with Municipal elections. 
Clause (h)is as follows :—“ Generally for regulating all elections 
under this Act.” In pursuance of the powers conferred or supposed 
to have been conferred under this Section, the Local Government 
made the following rule: “The validity of an election made in 
accordance with these rules shall not be questioned except by 
petition presented to a competent court within fifteen days after 
the day upon which the election was held by a person or persons 
enrolled in the Municipal electoral roll.” When the draft rules 
were published the words were “presented to a District’ Magistrate” 
instead of “to a competent court.” The question, therefore, before 
us is whether assuming the rule to have been duly made under 
section 187 of the Municipalities’ Act an appeal lies. In the case. 
of Khunnt Laly. Raghunandan Prasad (1), a Bench of this Court 
held that no appeal lay ina Municipal election petition. It is quite 
obvious that if an appeal does lie, there can be in all Municipal 
election cases at least one appeal, and in all cases where the peti- 
tioner goes in the first instance to the Munsif there can be two 
appeals. In almost.all cases this would mean that the parties 
would be involved and the time of the court taken up in more 
or less useless litigation, because by the time the matter was 
finally decided the term of the election might easily have expired. 
Great confusion might also arise having regard to the provisions of 
Rule 42 and Rule 43. It seems to me that whatever our decision on 
the question raised in the present appeal ought to be, the Govern- 
ment ought to seriously consider an amendment to Rule 42, by 
laying down in clear language the tribunal intended to try election 
petitions and prescribing such rights of appeal, if any, as are intended 
to be given. I feel, however, that our decision upon the present 
question might possibly decide important questions of principle 
arising perhaps under totally different circumstances. .I, therefore, 
think that the present appeal ought to be referred to a larger Bench. 

TUDBALL, J.—I fully agree with the learned Chief Justice that the 
case does involve certain questions of principle which are of consider- 
able importance and a decision on the point by a larger Bench is a 
necessity in the case. I, therefore, agree in the order proposed. 


(1) [1918] 11 A. D, J. R., 659. 
eo 
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The case coming on before the Full Bench A 
Rurushottam Das Tandon (with whom Satish Chandra Banerji), 1918. 
for the appellant, contended that even if there were no rules Nano Bau 
framed by the Government in that behalf, under the common baw Cuorer a 

a suit would lie to set aside an election, and wherever a suit, 
was allowed there was an appeal allowed also under the rules of 
procedure prescribed for the Civil Courts. The rules made by the 
Government, in regard to elections, which took away a right of 
appeal, militated against the common law and were, therefore, 
ultra vires. Section 187 of the Municipalities’ Act, conferred powers 
on the Government to frame rules for the conduct of elections 
only up to the election stage and not beyond that. There was no 
statutory provision tabing away the jurisdiction of the Civil Court. 
[RICHARDS, C. J.—If the rules framed by the Local Government 
were ulira vires, the whole proceeding was sifra vires and a regular 
suit must be brought to set it aside.] - 


Every election petition was in effect a suit. A decree had 
been passed against the appellant and there must be some remedy 
provided to set it aside. 

Assuming that the rules were not ultra vires there was an 
appeal allowed from the decree made by the Munsif. The Civil 
Procedure Code allowed appeal from every decree and the order 
passed by the first court was in the nature of a decree. The ` 
court that exercised jurisdiction in such cases was a Civil Court. 


[TUDBALL, J.—In the older Acts, Collector was appointed a 
special Commissioner to decide such cases. He was neither a 
Civil nor a Criminal Court. There was no bar to the legislature 
appointing a Munsif as such a Commissioner. ] 

Munsif was a Civil Court and a competent court, The word 
petition, had been used in the rules, but no difference between a 
suit and petition appeared to have been intended. What was ° 
to be taken into consideration was the nature of the relief claimed 
and not merely the words used. The order of the Munsif was - 
a’ final adjudication and was, therefore, a decree. Against a 
decree an appeal was allowed. Tbe object of Rule 42 was to cut 
short the period of limitation and not to make any difference 
-between a suit and a petition. 

Gobind Prasad (with him Lachm: N-rain) not beard in reply. 


Cad 
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The judgment of the Court was delivered by 


RICHARDS, C. J.—This appeal arises out of an election fór the - 
Municipality of Shahjahanpur. It appears that Lala Nand Ram 
was a candidate for election and was declared duly elected. Chotey 
Lal and Lachmi Narain presented a petition, under Rule 42 of the 
election rules framed by the Local Government, in the Munsif’s 
Court. The result of the petition was that the election of Lala 
Nand Ram was declared void. Nand Ram, thereupon, presented 
an appeal to the District Judgé. The District Judge held that he 
had no jurisdiction and dismissed the appes Nand Ram has 
now appealed to this Court. 


Itis argued on his” behalf first that the rules framed by the 
Local Government are stra vires ; and secondly that even if these 
rules are valid the order of the Munsif was a “ decree,’ from which 
an appeal lay to the District Judge. Section 187 of the Munici- 
palities’ Act, I of 1900, provides that the Local Government may 
frame forms for any proceeding ofa Board for which it considers that 
a form should be provided and may after previous publication make 
rules consistent with the Act and applicable to all Municipalities.” 
Clause (4) provides for the making of rules “generally for regulat- 
ing all elections undér the Act.” The contention of Nand Ram 
is that the powers of the Government are confined to making rules 
regulating matters up to election but that for matters arising 
after the election there is no power conferred by the Act upon the 
Local’ Government to make rules, In qur opinion although the 
clause is not very happily expressed, the words used are wide 
enough to permit of the Local Government framing rules connected 
with election whether before or after the reading of votes: and 
declaration of the Roll and that it was within the power of the 
Government to frame,rules ; providing for the decision of questions 
relating to the validity of Municipal elections, In pursuance of the 
powers conferred by section 187 the Local Government framed -the 
following rule. “The validity of an election made in accordance 
with these rules shall not be questioned except by a petitich 
presented to a competent court within fifteen days after the day 
on which the election was held by a person or persons enrolled in 
the Municipal election roll.” Clause (2) of this rule is as follows 
“Tf the election be declared void the person whose election was 
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questioned shall, as from the date of the decision of the court 
trying the petition, vacate his office as member of the Board, and 
ghall, if the court which tried the petition so direct, be disqualified 
for any period not exceeding five years from being elected as mem- 
ber of the Board.” This ruleis very vague and unsatisfactory. 
To refer the parties to a “competent court ”, without giving any 
definition of that tribunal, was certainly calculated to create great 
confusion and uncertainty as also was the omission to provide 
expressly that the decision of the tribunal should be final. We are 
glad to say that the Government contemplate an alteration of the 
rules which in our opinion is very much needed. Giving the best 
construction we can to this rule, we consider that it was intended 
to provide that the validity of Municipal elections should only be 
tested by an election petition presented to one tribunal, and that 
the decision of that tribunal shoyld be final. The same view has 
been taken by a Bench of this: grt in the case of Kunni Lal 
v. Raghunandan Prasad). The Second Additional Judicial 
Commissioner of Oudh took a similar view in the case of Sundar 
Lal v. Muhkammad Faig(#). If this view be correct (and on the 
whole we think it is) then the decision of the Munsif was final 
and noappeal lay to the lower appellate court, and the appeal 
was properly dismissed. We dismiss the appeal. We direct 
the parties to bear their own costs. : 


Appeal dismissed. 
B. N .G. 


e : 
(1) [1918) 11.4. L. J. R., 659. 
(2) [1912] 16 O. O., 88. 
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SURANJAN SINGH AND ANOTHER | è 
VETSUS 


RAMBAHAL LAL AND OTHERS.* 


Code of Oial Procedure (Aci F of 1908) Sechons $, 104 148, —Pre-omptton-docree 


Jang time for paymoni—Eatonnon of tume—Appeal—Doecroe or ordor, _ 
“Sestion 148 of the Crvil Procedure Code does not anthorise the court 
to extend the time fixed by the decrees for payment of purohase-money in 
prevmption cases. 

Hald, also that an order made under section” 148 Oivil Procedure Oode is 
not a decree within the meaning of sestion 2 Civil Procedure Code, nor 
order as defined by seetion 164, of the Code and is, therefore, not appealable. 
Rakima v. Nopal, [1892] 14 AIL, 620, distinguished. 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice Chamier (reported into A. L. J. R. 520), 
confirming a decree of Pandit Ram Autar Pande, District Judge 
of Azamgarh. 

Suits by rival pre-emptors. Both resulted in ee by which 
each of the pre-emptors obtained half the property conditional 
upon his paying his half share of the purchase- money within the 
time mentioned in the decrees. Neither party paid it within 
the time so specified. Both, after the expiry of time fixed, applied 
under section 148, Civil Procedure Code, for an extension of time 
for the payment of the purchase-money on the ground that the wife 
of one of the plaintiffs had died and money could not, therefore, 
be paid within the time fixed. Their applications were granted 
and they paid the money into court within the extended time. 
The pre-emptors ther appljed for possession but the vendees object- 
ed on the ground that the decrees had become infructuous. The 
court overruled the objections. No appeals were filed against 
those orders. The vendees, however, appealed to the District Judge 
against the Munsif’s orders extending time. The former held that 
section 148, Civil Procedure Code was not applicable to pre-emption 
cases and set aside the orders of the Munsif. The pre-emptors then 
preferred second appeals to the High Court on the ground that (1) 

* L. P. A. 27 of 1918. z 
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the Munsif’s order for extension of time was correct and (2) no 
appeal from those orders lay to the District Judge. The vendees 
applied in revision to the High Court on the ground that the Munsif’s 
order was bad as he had no jurisdiction to extend time under sectjon 
148, Civil Procedure Code. The second appeals and revisions 
came up for hearing before Mr. Justice” Chamier who held that 
(1) an appeal lay to the District Judge, (2) and he was right 
in setting aside the Munsif's orders. It having then become 
unnecessary to decide the applications for revision, they were 
rejected. The learned Judges: judgment is reported in 10 A. L. J. 
R, 520a - ~ 


The pre-emptors appealed under section 10 of the Letters 
Patent. 


M. L. Agarwala, for the pre-emptors appellants, contended that 
the order under section 148, Civil Procedure ore not being a 
decree, was not appealable. 


? 


Rasma Y. Nepal Rai, [1892]; L L. R., 14 AN., 420, 


was under section 87' Transfer of Property Act. There the order 
was a decree and was therefore appealable. 


` An order for the extension of time does modify a part of the 
decree but does not come within the definition of decree which is a 
limited one in its nature. 


A revision would have to be filed against the order of amend- 
ment when the court had no power to make such amendment. 
An order under section 148, Civil Procedure Code was not of 
the nature of the amendment of the decree. The decree was in 
fact never amended. It was submitted that section 148, Civil 
Procedure Code applied to the case and np appeal lay from the 
order passed under that section as it could not be deemed to be 
a decree. If section 148, Civil Procedure Code gave a discretion 
to the Munsif in pre-emption cases to extend time, it was properly 
¿xercised and the District Judge ought not to have interfered with 
the Munsif’s order. If it did not apply, there was no appeal 
against the Munsif’s order. The only remedy was an application 
for revision which had been filed and rejected. Section 148, Civil 
Procedure Code could apply to such cases as well. 


Cad 


CrviL. 
1913. 
BUBANJAN 
SINGH 


v. 
BAMBAHAL 
Lin 


Richards, 0.4. 


952 2 HIGH COURT. [A. L. J. R. 
(] 


[TUDBALL, J.--If section 148, Civil Procedure Code applies 
to cases in which time has been fixed by the decree where was the 
necessity of special provision being made for mortgage suits >} 

eSpecial provision was necessary in mortgage suits as legislature 
intended that time in those cases should be extended only when 
there was good cause shown for it, Section 148, Civil Proce- 
dure Code gave a discretion even when no good cayse was shown. 
Order 20 rule 14 of the Civil Procedure Code prescribed or 
allowed the payment into court of the purchase-money and 
when any period was fixed or granted by the court for the doing 
of any act prescribed or allowed by the Civil Procedure Code, 
the court could extend the time under section 148, Civil Proce- 
dure Code. : 


[RIcHARDS, C. J.—That rule only prescribes the form of the 
decree. It is not the court that prescribes for the time being 
given. It is an inherent incident of a pre-emption suit. ] 


The words used in the section were “ prescribes” or “allows ” 
and when the court allowed time for payment it was the act of 
payment that was the act allowed. 


Surendra Nath Sen, for the vendees resppndent, submitted that 
an appeal lay from the order as that order was substituted for the 
original decree. Mr. Amir Ali's Civil Procedure, Code, p. 837 
was cited. Further the order for extension of time was in effect ar’ 
order in execution and was, therefore, appealable. 


e 
[BANERJI, J.—It does not relate to execution, discharge or sa- 
tisfaction of the decree and could not be an order in execution. ] 


The respondent then might be allowed to apply for a review of 
the order rejecting the revision. 
The judgment of the Court was delivered by 


RICHARDS, C. J.—The facts out of which this and the connected 
appeal, No. 28 of 1913 under the Letters Patent, arise, are shortly 
as follows:—Two suits for pre-emption were brought by rival pre- 
emptors. These suits resulted in decrees by which the pre-emptors 
obtained the property in equal shares, conditional upon their paying 
their half shares of the purchase-money, into court, within the time 
specified in the decrees. The time specified ‘elapsed without the 


purchase-money having been paid by either pre-emptor. 
D 
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: Applications’ were’ thereupon made purporting to be under 
section 148 -of the Code of Civil Procedure asking the court to 
extend the time of payment of the purchase-money. The learned 
_Munsif granted the application and extended the time. The gur- 
chase-money was paid into court within the extended time. 


* Appeals were preferred by the defertdants vendees against the 
order of the Munsif extending. the time. Afterwards the decrees 
were. put into execution. The appeal, against the order of the 
Munsif extending the time coming-before the District Judge, he 
held that section {48 did not apply and accordingly set aside the 
orders of the Munsif. - 


Second appeals were then preferred to this Court by the decree- 
holders on the ground*that the decision of the Munsif was correct 
and ought not to have been interfered with by the District Judge, 
and secondly on the ground that no appeal lay to the District Judge. 
The vendees filed applications in revision contending that the 
Munsif had no jurisdiction under section 148 to extend the time. 
The second appeals and the applications in revision came before 
a learned Judge of this Court, who held that an appeal did lie to 
the District Judge and that his orders setting aside the orders of 
the Munsif were correct and dismissed the, second appeals. The 
applications for revision were dismissed because the learned Judge 
thought that there was no necessity for revision. 


- The plaintiffs have appealed under the Letters Patent. 


The first question which we propose to deal with is whether the 
` learned Munsif was right in extending the time for the payment 
of the purchase-money under the provisions of section 148 of the 
Code of Civil Procedure, That section is as follows:—“Where any 
period is fixed or granted by the court for the doing of any act 


prescribed or allowed by this Code, the court, may in its discretion, _ 


from time to time, enlarge such period, ‘even though the period 
originally fixed or,granted may have expired.” 


It is contended on behalf of the appellant that Order 20 Rule 
14% prescribes” or “allows” the payment into court of the purchase- 
money by the successful pre-emptor. On reading Order -20 Rule 
14 it will at once appear that all that is “ prescribed” by the Code 
is the form which the decree in a pre-emption suit {s to take where 
the plaint#f is successful and has not paid the money into court 
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. Q 
before decree. It nowhere prescribes or allows the payment into 


court of the purchase-money. Such payment is in reality an 
incident of the claim for pre-emption. All‘that the order provides 
for is uniformity in the form of the decree which the courts make. 
We agree with the view taken by the learned Judge of this Court that 
section 148 does not entite the court to extend the time fixed*by 
the decree for the payment of the purchase-money in pre-emption 
cases, ; z 

The next question is whether an appeal lay from the decision 
of the Munsif to the District Judge. Appeals only lie from decrees 
as defined by section 2 of the Code of Civil Procedure and 
from orders as specified in section 104. It seems tous that 
an order made under section 148 is cleatly nótan appealable 
order and is not a decree within the definition in section 2, 
nor is it an order covered by section 104. The only way 
therefore in which this order could have been set aside was 
by an application in revision to this Court. We at present 
have no application in revision before’ us, 


The learned Judge of this Court was ‘of apilain that he 
was bound by the ruling in Rakima v. Nepal Ras (1). In that 
case it was held that an order under Section 87 of Act IV 
of 1882 extending the time for payment of the mortgage money 
by a mortgagor wasa decree within. the meaning of sections’ 
2 and 244 of the Code of Civil Procedure -of 1882, We 
may point out that that case entirely proceeded under the 
rulings of this Court in which it ~-had been held that proceedings 
under the Transfer of Property Act, subsequent to decree, 
were questions relating to the execution, discharge or satisfaction 
of the decree. This is certainly not so under the new Code. Speci- 
al provision is howgver made for mortgage decrees and_ orders 
refusing to extend the “time are expressly made appealable 
under, Order 43 Rule 1, clause (o). 


Under these circumstances we must allow the. appeal set 
aside the decree of this Court and also of the District Judge 
The parties will pay their own: costs. 


B. N. G. a Appeal allowed, 
(1) [1998] L D. R, 14 AN, 620, 
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RAM BALI RA - 
j i VETSHS z 


KING-EMPEROR. 


Praoctice— Contempt case— Assurance of pleader not aocepied by ca Interia enoo 
\ in roiston, 
A pleader was tried and punished for eontempt by a munsif for having 
used certain words which the latter thought to be derogatory to his postilion. 
The pleader gave an assuranee that the words in question had no reference 
to the court, but the Munsif deslined to aceept the assuraree. The District 


Judge refused to interfere on appeal by the pleeder. 

The High Court: on revision directed the munatf to consider whether 
it was nota casein which he himself should take action under section 

484 of the Code of Criminal Proeedure. Upon the Munsif declining to 

do so because the pleader had not withdrawn the words, Aeld that the assu- 

rance given that the words in question had not heen used with reference to 
the court should be taken to be sufficient. 

CRIMINAL REVISION against an order of W. R. G, Moir "Esq. 
Sessions Judge of Gorakhpur. 

Babu Ram Bali Rai was engaged by one Jagat Dube in an 
objection case under O. 21 Rule 58 of the Code of Civil Procedure 
(Gauri Shanker Dube v. Budhu} The pleader asked for adjournment 
as his witnesses were not ‘present but-he was asked to wait, the 
reader promising to call htm when the case would be called on: He 
waited for sometime and then went out to’ spit when the case was 
taken up, leaving bis client in court-room. The court was writing 
an order when he came back and he asked the court not to dismiss 
the case. The court did not take any notice of his application for 
adjournment. Mustaffa Husain pleadar for the opposite party 
having said in a jocose manner ‘let the objection be dismissed, 
you can file a regiflar suit, the pleader B, Ram Bali Rai said in a 
loud tone: 

Thukas Jawen mukadma kharij ho jawe, ap dillagi karte hain. 

The Court considered it to be an insult addressed to it and 
drew up proceedings against the pleader and fined him. The Dis- 
trict Judge, refused to interfere, 


o® 
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The pleader came up in revision before the High Court. 

Tej Bahadur Sapru, for the applicant. ” : 

R. Malcomson (Assistant Government Advocate), for the Crown. 

"The following judgment was delivered by 

KNOX, J.—I do not pfopose to pass a final order in this case’to- 
day. I think it would be inexpedient to do so. An order was pass- 
ed against the petitioner ina proceeding apparently under section 
480 of the Code of Criminal Procedure. The learned Counsel who 


appears on his behalf assures me that the word which the petitioner 
is said to have used were never intended to apply to the court and 


‘he also assures me that the petitioner gave the same assurance to 
the learned Munsif. Assuming this to be the case, I think that 


the learned Munsif should have accepted that assurance as 
coming from a gentleman of the standing of the pleader, as full 
and real assurance that he never intended to make use of that 
expression and did not use that expression with reference to the 
court. The Judge will always do well to give the fullest belief to 
the words addressed to him in real earnestness from+ a gentleman 


‘at the bar; I postpone the case in order that the learned Munsif 


may receive an expression of this opinion of mind and see whe- 


“ther it is not a case, in which he himself should take action under 


section 484 of the Code of Criminal Procedure. The very fact 


-that the pleader assured the Munsif, that the words were never 


addressed to him ought to be sufficient assurance to the Munsif 
that such was the case. e ‘ 
i Order reversed. 
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GOPAL SINGH AND ANOTHER R 
s versus ° 
KING-EMPEROR® 


Code of Orimiual Procedure (Aoi V of 1898) sochon 54 (1)—Indian Panal Codo (dot XIV 
of 1860) section 358 —Oognisable offence— Warrant issued—drrest without warrant 
_~erodible information of the com mismon — Obstruction in tho discharge of his dety, 

A warrant of arrest was issued against R, on a charge of cheating, to the 
Sub-Inspestor of the thana within whose furisdiction R resided, That 
officer ordered his subordinate constables to be on the look out for R and 
arrest him wherever” found. One of the constables came across R and 
proceeded to arrest him informing him of the issue of warrant against him. 
The warrant itself was however not prodused. The acensed interfered with 
the constable in arresting R and managed to prevent his arrest, 

Heid, that under section 54 (1) Criminal Prosedure Code the constable was 
empowered to make the arrest without warrant as he had eredible information 

that the person wanted had committed a cognizable offenes and in making the 
arrest he fas cecupied in the discharge of his duty as a police offleer and any 
interference with that arrest amounted to obstructing a pollee officer in the 
discharge of his duty and was an offence under seetion 858 of the Indian Penal 

(Code. Quom Empress Y. Dalip, (1896) L L. B18 AL, 246, distinguished. 


CRIMINAL REVISION from an order of B. J. Dalal Esq, Sessions 
Judge of Benares., í i - 

A. H. C: Hamilton, for the applicants. 

R, Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 
RAFIQ, J—The two applicants Gopal Singh and Sukhnandan 
Singh were convicted under section 353 of the Indian Penal Code 
of the offence of obstructing two public servants in the discharge 
of their duties. The applicants challenge’ their conviction and 
deny their guilt. It appears that one Raghunandan Singh was 
wanted on a charge of cheating by the Bombay Police and a 
warrant for his arrest was issued to the Sub-Inspector, Baragaon, 
in whose circle the village of Raghunandan Singh was situate. 
The Sub-Inspector ordered his subordinate constables to be 
on the look out for Raghunandan Singh and to arrest him where- 
* Or, Rev. No. 949 of 1918, ‘ 
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ever found. Sarju Singh constable with a chowkidar came across 
Raghunandan Singh and proceeded to arrest him informing þim 
at the same time that a warrant had been issued by the Bombay 
Police under, which he (Raghunandan Singh) was wanted. ` Raghu- 
nandan Singh called fof help and Sarju Singh attempted to arrest 
him. The two applicants eame up, interfered with-and assaulted 
Sarju Singh and the chowkidar and managed to prevent the arrest 
of Raghunandan Singh. On the report of the constable both the 
applicants were sent up for trial on a charge under section 353 
of the Indian Penal Code and were convicted, They preferred an 
appeal to the Sessions Judge of Benares and their appeal 
was dismissed. They have come up in revision to this Court. It 
is contended on their behalf that the constable and the chowkidar 
were not doing their duty when attempting to arrest Raghunandan 
Singh because neither the constable nor the chowkidar had the 
warrant of arrest with him. The ruling in Queen Empress v. Dalip 
and others (1), was cited in support of this contention. The 
second contention is that the conviction under section 353 of the” 
Indian Penal Code is not maintainable inasmuch ag the inter- 
ference was made when the constable and the chowkidar were not 
occupied in the discharge of their duty. Both contentions are in 
my opinion unsound. The second contention’ depends on the first, 
Under section 54 clause (1) of the Code of Criminal -Procedure 
every police officer is empowered to arrest without a warrant a 
person who has committed a cognizable offence on suspicion or 
credible information of the commission ofthe offence. The con- 
stable had information of the offence committed by Raghunandan 
Singh through the warrant issued by the Bombay Police and such 
information may well be described as credible information. The 
case relied on by the learned counsel for the applicants does’ not’ 
apply as the offence im that case was not a cognizable’ offence, ' 
I think that the constable and the chowkidar were within their 
rights and were discharging their duty in their attempt to arrest ' 
Raghunandan Singh and if in the discharge of their duties they 
were obstructed by the applicants the offence of the latter falls ° 
under sectfon 353 of the Indian Penal Code. The application 
fails and is rejected. i i 
l Application réjected, 
[1896] L L R., 18 Al., 246. . 
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SAILANI, 
"versus 
. KING-EMPEROR.® 


Codes of Oriminal Procedure (Act Vof 1898) sections $4, 114, 483 and 439—Acoused 
aoquilted endor section $88, Indian Ponal a a death of the infured— 
Commiimont to Sessions. 

8 and E were charged for causing simple hurtto K. The case was com- 
pounded and both the accused ware aequitted. K, later on, died of the injury 
eaused by Sand R. The Magistrate, thereupon, sent up B for trial before 
the Sessions under section 864 and diseharged S, as he found that the injury 
caused by him did notin gny way contribute to K’s death. The Sessions 
Judge dirested the Magistrate to commit R also and he was committed accord- 


ingly. Hald that there was no legal bar to tho trial of 8 under seetion 804 | 


Indian Penal Code and to his eonvietion under that sestion if the evidence 

enabled the court to apply either sestion 34 or 114 of the Criminal Prosedure 

Code to the case. A commitment can only beset aside ona point of law 

and as no such point arose in this case High Court did not interfere. 

CRIMINAL REVISION from an order of F. S, Tabor Esq. Ses- 
sions Judge of Shahjahanpur. The facts of the case are fully set 
forth in the judgment. i 

Satya Chandra Mukerji, for the applicant submitted that 
inasmuch as the accused had been acquitted on certain facts of a 
charge of simple hurt ‘an order for commitment for culpable 
homicide not amounting to murder on the same facts was unsound 
and improper. l 

R. Malcomson (Assistant Government Advocate), for the Crown, 
submitted that sections 423 and 439 of Criminal Procedure Code 
conferred on the High Court the power 8f ordering a retrial. The 
accused could be committed to the sessions for trial under sec- 
tion 304 Indian Penal Code inasmuch as sections 34 and 114 
of the Code of Criminal Procedure applied. 

The judgment of the Court was delivered by 

Ryves, J.—Sailani and Ram Ghulam were originally put on 
their trial for causing simple hurt to one Kesri. That case was 
compounded and in consequence both the accused persons were 
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acquitted. Subsequently Kesri died and a post Korem examina- 
tion revealed the fact that his death was due to an injury which he . 
received in the course of the assault made on him by Sailani and 
Ram Ghulam. The police challased both these persons under 
section 304 of the -Indian Penal Code for causing the death of 
Kesri. The Magistrate committed Ram Ghulam to take his trial 
under section 304, but held that the injury which was caused by 
Sailani to the back of the head of Kesri did not in any way con- 
tribute to his death and that at the utmost Sailani could only be 
convicted of causing simple hurt under section 323 of the Indian 
Penal Code. As he had already been acquitted on that charge 
the learned Magistrate refused to commit him. The learned Ses- 
sions Judge on perusal of the record directed fhat Sailani also should 
be committed to the Sessions for trial under section 304 of the 
Indian Penal Code. From that order this application for revision 
has been presented before us. It appears to us that there is no 
legal bar to the trial of Sailani on charge under section 304. 
Whether he can be convicted under that section will depend on the 
evidence in the case, if it is proved by that evidence that he is as 
much responsible for the death of Kesri as Ram Ghulam that is to 
say, if the evidence enables the court to apply either section 34 
or section 114 of the Indian Penal Code to the case. That is 
purely a question of fact to be determined by the court at the trial. 
A commitment can be set aside only on a point of law. As no 
such point arises in this case we are unable to -set aside the 
order of commitment. The application is, accordingly, rejected. 


J. M. B. Application rejected. 
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g$ KAPILDEO AND ANOTHER ` pitied 
1918. 
VETSHS Ba 
November, 14. 
THAKUR PRASAD AND ANOTHER.®* Ryves, J. 


Hinds Law—Antocoden! debi—Morigage made by father as auction pwrohaser of ihe Preaort, J- 
property purchased +n ordor to depostt the purchase moncy in court—Faslure to maks 
deponi— Liability of the auction purchasor—Liabllity of the sons of the mortgagor tor 
the mortgage dobt, 

K bid for certain immoveahle property at an auction sale on 21st May, 1907 
and made the preliminary deposit in court. To make a deposit of the balance 
of the purchase money he raised a loan and hypothesated the above pro- 
perty on 7th June, 1907. The court refused to accept K’s tender of the balance 
when niade atter the expiry of fifteen days allowed by law and on payment 
of the full amount due the sale was set aside. The property, however, re 
mained in the hands of'the auction purchaser presumably by his paying off 
the money raised by the loan to the judgment-debtor. The mortgagee 
enforced the mortgage. 


Hold, that the failure of the auction purchaser to deposit in court the sale- 
price within fifteen days allowed by law did not relieve him from all lability 
towards the court executing the deeree as his {preliminary deposit was 
lable to being forfelted and he was farther liable to make good any loss 
which might osour on a resale; and in borrowing money in order to meet 
this liability he was discharging an antecedent debt and his sons eould not 
repudiate liability for a mortgage debt thas incurred. 


SECOND APPEAL from a decree of F. D. Simpson Esqr., Dis- 
trict Judge of Gorakhpur, confirming a decree of Maulvi Hidayat 
Ali, Officiating Second Additional Subordinate judge. 


Claim for recovery of mortgage-money, The facts of the case 
are fully set out in the judgment. The court of first instance - 
decreed the claim The lower appellate court confirmed the 


decree. 
° Defendants appealed. 
Satish Chandra Banerji, for the appellants. P 
Govind Prasad, for the respondents. 
7 #B.A. No. 1622 of 1913. 


` 


943 HGH oovrr. A TA. t. J. R, 


The judgment of the Court was delivered by 

PIGGOTT, J.—This ig.a second appealin a mortgage suit by two 
defendants who are the minor sons of the original mortgagor. The 
last paragraph of the memorandum of appeal to this Court is appar- 
ently intended to attack the validity of the deed of transfer, ynder 
which the plaintiffs are claiming, but it has not been pressed in argu- 
ment and seems to have no force. The one substantial question in 
issue is whether under the particular circumstances of this case the 


, appellants are bound by the mortgage executed by their father 


Kali Datt Pande. The latter had bid forcertain immoveable pro- 
perty at an auction-sale, and had paid into court the preliminary 


~ deposit required by law. In order to complete the transaction he 


executed a mortgage-deed, hypothecating both the property he 
proposed to acquire at the auction-sale and other family property 


‘in his hands. That is to say, Kali Dat Pande had entered into an 


engagement. by which he bound himself under penalty to deposit 
in court a certain sum of money by a certain date; in borrowing 
money in order to enable him to meet this engagement he was 
clearly discharging “antecedent debt,” and his sons cannot repudi- 
ate liability for a mortgage-debt thus incurred. There happens, 
however, to be in the present case one curious complication, The 
auction-sale had been held on May 21st, 1907 and the mortgage- . 
deed in suit was not executed until June 7th, 1907 ; the period of 
fifteen days, allowed by law within which Kali Dat Pande was 
bound ‘to complete the transaction, had, therefore, expired. It is 
accordingly contended on behalf of the ‘appellants that the liabi- 


lity which Kali Dat had incurred on May 21st, 1907, was at an end, 


that the mortgagee should have been on his guard and that if he 
had carefully examined the receipt for the preliminary deposit 
submitted by Kali Dat for his inspection, he would have seen that 
there was no longer any* “antecedent debt” to satisfy and that 
the money advanced by him on the mortgage could no longer be 
applied to its ostensible purpose. As regards the- subsequent 
proceedings in connection with the auction sale, we know that the 
court concerned did in fact refuse to accept Kali Dat’s tender of 
the balance of the purchase money, when this was made after the 
expiration of the period prescribed by law. We know also that 
the property was not put up for sale a second time, as the decree 
was satisfied by payment into court of the full amount due, os- 
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tensibly on behalf’ of the judgment-debtor: yet the property in 
question must have been acquired by Kali Dat Pande, for the 
plaintiffs are proceeding against it in the present suit. Presumably 
Kali Dat got out of the difficulty in which he found himself, in 
consequence of his failure to complete the auction-purchase accord- 
ing td law, by coming to terms with the judgment-debtor, and the 
money raised by means of the mortgage-deed in suit was actually 
applied to the acquisition of the property for the purchase of which 
it had all along been intended. The mortgagee seems to’ have 
acted in good faith; there is no necessity for presuming a mistake 


of law on his part (as suggested in the memorandum of appeal ` 


before us), for he may simply have failed to notice the date on the 
receipt shown him by Kali Dat Pande. The failure of the latter to 
take necessary action within the period limited by law did not 
celleve him from all liability towards the court executing the decree: 
his preliminary deposit was forfeited, and he was liable to make 
good any logs which. might occur on a resale. This liability 
he seems to have met by some private arrangement with the 
judgment-debtor, and by applying the money borrowed under the 
leed in suit substantially forthe purpose for which it was actually 
raised. Under all the circumstances it would not be just to hold 
hat the mortgagee had failed to make reasonable i inquiries as to 
he necessity for the loan, or permit the sons to retain the property 
wcquired by means of the loan while repudiating all liability forthe 
ame. This appeal therefore fails ; we dismiss it with costs, ` 


ae Appeal dismissed. 


Piggoit, J. 
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3 es 
? KING-EMPEROR 
° versus . 
BODHA®, 


Oods of Orimmal Procedure (Act F of 1898) section 339 ($)—Trial for murder —Condi- 
tional pardon to an accomploe— King’s wiinass—Oontradiciory slaiemeni before 
Magisirate—Sanotion io prosconte. 

B was tendered in evidence as an accomplice giving evidence uuder a 
cond'!tional promise of pardon. Before the committing Magistrate he gave 
evidense that the aseused had committed murder. When examined again 
before the same officer, he said that his previous statement was false. 
Before the Sessions Judge he again returned to his first statement, 


Hald that 2 witness who was in any way induced to make a false statement 
in connection with `a capital charge should be allowed every possible locus 
penilentiae and sanction to prosseute him should not be given merely on the 
ground that he contradicted himself before the committing Magistrate. In 
thia case, however, sanction was given. 

APPLICATION for sanction made in the Higt Court by the 
Government Advocate to prosecute Bodha, under section 339 (3) of 
the Code of Criminal Procedure, for the offences punishable under 


` section 193 of the Indian Penal Code. 


W. Wallach (Government Advocate), for the Crown. 
The opposite party was not represented 
The judgment of the Court was delivered by 


PiaGOTT, J.—This is an application by the Government advo- 
cate under the last clause of section 339 of the Code of Criminal 
Procedure, for sanction to prosecute one Bodha, on account of which 
certain evidence given by him during the trial of a murder case, 
eventually resulted in the conviction of one Gopal, being confirmed 
by this Bench in Criminal Appeal No. 350 of 1913. The essential 
facts, so far as this application for sanction is, concerned are that 
Bodha was tendered in evidence as an accomplice giving evidence 
under a conditional promise of pardon before the committing 


' Magistrate. He first made a statement to the effect that the 


murder was committed by Gopal and that he himself together with 
two other persons, Kashi and Ishri, also joined in committing it. He 
* Or. Miss. No. 146 of 1918. id 
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was again examified before the same Magistrate on a later date, 
when he deposed that the statement previously made by him was 
false, that he had really nothing to do with the murder and had 
seen nothing of it, but had been instigated to make a false state- 
ment by certain other persons, At the sessions trial, Bodha retufn- 
ed fo his first statement, and gave evidence implicating Ishri and 
Kashi in the murder and admitting his own participation therein. 
The application for sanction before us refers to the contradictory 
statements made by Bodha and desires his prosecution upon a 
charge framed in the alternative. We think it important that a 
witness who is in any way induced to makea false statement in 
. connection with a capital charge should be allowed every possible 
locus penitentiae. We should not feel disposed to sanction the 
prosecution of Bodha ‘merely on the ground that he contradicted 
himself before the committing Magistrate. It is, however, urged 
upon us by the learned Government advocate that if sanction be 
granted the prosecution hopes to be in a position to establish that 
the evidence given by Bddha implicating Kashi and Ishri was false 
evidence and if this can be proved, we do not think that we ought 
to prevent the prosecution by refusing our sanction. We accord- 
ingly sanction the prosecution of Bodha, on the charge that he com- 
mitted an offence punishable under section 193 of the Indian Penal 
Code in giving evidence before the Additional Sessions Judge of 
Aligarh on the 1oth of May 1913 in Sessions Trial No. 8 of 1913. 
The words quoted in the Government advocate’s application para- 
graph (4) are the words in respect of which we grant sanction. 


Sanction granted, 


}22R, 
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e 
FULL BENCH. i 
i MUTSADDI LAL 
ss versus : 


HARKESH AND oruErs.? 


Stamp Aol (LI of 1899), secuon 8 (14), aritole 5—Eniries in a rogistw—Sum payable 
for letiing owt corian machines—Thtimd wark by paruce— Memorandum of agreement 
—Enstrument. È 

Certain entries were made, in the third person ina register, of sums payable 
with regpeot to the letting out of certain machines and bore the thamb 
marks of the parties. They were to the effect thata certain party hired 

a machine in consideration of a certain rent and would pay the hire at 

the time specified therein and in default would pay tnterest at a certain 

rate and further that the hirers would return the machine, hired at thetr 
own oost. ` 

Held, that the document was an ‘‘instrument’’ as defined tn section 2, | 
sub-section 14 of the Stamp Aot and the contents of the dooument fell 
within the terms of article 6 of the Aet, belog a memoranjum of agreement 
within the meaning of that article, and was required to be stamped with 

an eight anna stamp. Mul Chand Lala v. Kashibullao Blewas, [1967] 

I. L. B., 95 Oal., 111, referred to. 

Stamp reference under section 60 of the Stamp Act made by 
Babu Lal Gopal Mukerji, Munsif of Deoband. 

This was a suit for recovery of arrears of hire of a sugar- 
cane pressing machine and two cane juice boiling pans, together 
with! interest. à 

It was based on entries in two registers of the plaintiff which 
were recorded in the third person and were as follows. It was 
recorded that Harkesh, son of Kuar and-two other residents of 
Salempur hired a sugar-cane pressing (description and number 
given) machine in“ consideration of a rent of Rs, 15, from the 
plaintiff through his karinda (named) that they would pay the 
hire in Chart and in default would pay interest at 2 per cent 
per mensem. Below that entry appear the thumb marks of the 
people hiring the machine. 

In the case of the hiring of the pans, the language employed 
was similar, except that there was the further stipulation that 
the hirers would return the pans at their own cost. 

* Miso, No. 481 of 1918, 
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The Munsif Ĥeld that the entry was a memorandum of agree- 
ment ,and required to be stamped with an eight anna stamp. 
He referred the matter to the High Court. 

Nihal Chand (for the plaintiff), submitted that the entry was in 
third person made by the agent of the firm for his master’s inform- 
atidn and not with a view to base any claim on it The thumb 
impressions of the defendants below the entry were taken to prove 
the correctness of the entry. The entry might assist in proving 
the contract but it was not an agreement 


He referred to Donough’s Stamp Act p 211. 

Caruli v. Parbollo Smoke Ball Company, L. B., [1892] 2 Q. B. p 400. 
Udit Upadhya v. Bhawan Dın, [1904] I. L. Re, 27 AlL, 84. 

' Dulmha Kumar v. Mahadeo Prasad, [1908], A. W. N., 80. 

The sole test was whether a decree could be passed on this 
entry without any. oral evidence being given of the contract 
entered into between the parties. : 

W. Wallach (for the Crown), submitted that in England all 
leases and agreements were written inthe third person. The Munsif 
was right in holding that the document should not be disregarded 
as it bore the thumb impression of the defendants inspite of the fact 
that it was written in third preson. ° 

Mul Ohand Lala v. Kashibuliav Biswas, [1007] L L. R., 85 Oal., 111 
Murari Mohin Ras v. Khottor Nath Mulliok, [1837] L L B., 16 Oal., 160.° 

In the case reported in 27 All p 84, the Judges did not consider 

what a memorandum of arf agreement was. 


The judgment of the Court was delivered by 


KNox, J.—This is a reference made under sub-section (1) of 
| section 60 of Act No. II of 1899, The court making the reference 
is the Munsif of Deoband and the reference has been made as 
the law requires through the District Judge of Saharanpur. The 
document to which the reference refers is a document contained 
in a book which purports to be a register of sums payable with 
respect to the letting out of wooden machines (charkhi) and rollers 
for pressing sugar-cane and iron pans for boiling sugar-cane 
juice. The documents in question are to be found as entries 
No 20 and 22 for the year 1909 in these registers. The entries 
are to the effect that “Harkesh, son of Kunwar and two others, 
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° 
residents of mauza Salempur hired a sugar-cane pressing machine 


in consideration of a rent of Rs 15, from the plaintiff through 
his karinda (named), that they would “pay the hire in Chast, and 


i in, default would pay interest at 2 per cent per mensem.” Below 


this entry appear the thumb marks of the persons who hired the 
machine. In one of thédocuments there is a further statentent 
that the hirers would return the pans hired at their own cost. Af- 
ter hearing the learned counsel on both sides and carefully con- 
sidering the terms of the documents, we are satisfied that each 
of these documents is an “instrument” as defined in sub-section 
(14) of section 2 of Act No. II of 1899, and that the contents of 
the documents fall within the terms of article 5 of Schedule I of 
the said Act, being memoranda of agreements within the meaning 
of that article. Under clause (b) of article 5, each of the documents 
therefore required a stamp of eight annas. This case is similar 
to the case of Mul Chand Lala v. Kashibullav Biswas (1). This is 
our answer to the reference. A copy of this will be sent under 
seal of the Court and bearing the signature-of the Registrar to the 
chief controlling Revenue Authority and another copy’ to the 
Judge who made the reference. i 


J. M. B. i 
(1) [1907] L L R., 85 Oal.$ 111. 





RUNG LAL 
versus 
ANNU LAL* 


Suocession Corifioato Aoi (FIL of 1889), sootion d—Sucoession oartifoaio obtamed 
in respect of a debt—Dek asngned—Succsssion certificate also handed over to 
assignos— Fight of assgnooes, : 

The Suocession Oerttflieate Act does not take away from the holder of a 
succession certificate any right of transfer he might possess in respeet of the 
corpus of the debt itself for does it require that any sueh transfer should 
necessarily be followed by a revoeation ‘of the sucsession oertifieate already 
‘granted and the collestion of fresh fees upon the grént ofa second one in 
favour of the transferee, 


- e 
A Hindu widow obtained a sussession certificate enabling her to realise the 
mortgage débt due to her deceased husband. She alone was entitled to that 
debt and had a right to transfor it. She assigned her mortgagee rights to the 
plaintiffs and at the same time gave them the certificate she had acquired. 
The assignees sued to reeover the mortgage debt. 
* 8. A. 78 of 1918. : 
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Held that thé assignees eculd maintain the sult Inasmuch as the lady 
having a right to make a transfer had parted with her rights in thelr 
favour. Where the ownership of the debt itself with respect to which a succes- 
sion eertifieate has been obtalned is rightfully transferred and the certificate 
1s handed over to the transferee, there ia no bar to his suing for the gebt: 


Earsppa Bami v. Picks, [1891] L L. B., 15 Mad, 419, distinguished. 
* Allahdad Khan v. Sani Ram, (19127 10 A. L. J. B., 606, not followed. Durga 
Kumar v. Mutiumal, [1918] L L B.,85 All., 811 referred to. 


SECOND APPEAL from a decree of E. C. Allen Esq., District 
Judge of Mainpuri, confirming a decree of Babu Pratap Singh, 
Additional Subordinate Judge. 


Suit for recovery of mortgage money. 

The facts of the case are fully set out in the judgment, 
The court of first instance decreed the claim. 

The lower appellate court confirmed the decree. 
Defendant appealed. É 

Satish Chandra Banerji and Gulsari Lal, for the appellant. 
Motilal Nehru, for the respondent. 

The judgment of the Court was delivered by 


Ryves, J.—This appeal arises out of a suit for sale on a 
mortgage. The facts ‘are as follows :— ` 


On the 21st February 1898, Megh Nath, as manager of a joint 
Hindu.family executed a mortgage of three biswas odd in mauza 
Bhojpur, in favour of Mebin Lal and Duli Ram, who advanced 
Rs, 600, each on security of the said property. Both mortgagees 
are dead. Plaintiffs 1 to 4are the surviving members of the joint 
family of which Mehin Lal was the head. Duli Ram died leaving 
surviving him, an adopted son, Gulab. Gulab died, leaving a 
widow Musammat Bichitra Kuar as sole heir. ~She applied for and 
obtained a succession certificate under Act WII of 1889, enabling 
her to realise the amount due to Gulab under the mortgage. This 
debt was the only one specified in the certificate : and it is to be 
noted that Musammat Bichitra Kuar alone was entitled to it. 
She, however, assigned her mortgagee rights to three persons and 
at the same time gave them the certificate she had received, 
These three persons are plaintiffs 5 to 7. The defendants are 
Megh Nath, his son Rang Lal and a minor grandson. Musammat 
Bichitra Kuar was also cited as a pro forma defendant. 


x 


Ryw, J. 


2 
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Rang Lal alone defended the suit. The §nly part of the 
defence that need now be considered relates to Musammat Bichitra 
Kuar’s alleged incapacity to assign the mortgagee rights of Duli 
Ram. . This incapacity was based solely on the allegation that 
Gufab was not the adopted son of Duli Ram. l 

Both the lower courts* have found against the defendant ‘on 
this point and have decreed the suit. 


The only point pressed in this appeal before us is that section 4 
of the Succession Certificate Act is a bar to plaintiffs 5 to 7, obtain- 
ing a decree, because they had not’ obtained a certificate -under 
that Act. e 


This line of defence was not taken in the written statement but 
in disposing of the issue as to whether MuSammat Bichitra Kuar 
was Duli Ram’s heir, the first court held that as she had 
obtained a succession certificate “in respect of Duli Ram’s share 
in the mortgage in suit, apart from anything elsé’ it entitled her 
to recover the debt from the defendants......- n... I hold ‘that'in the 
first place it is proved that. Gulab .was the adopted son of Duli 
Ram, and secondly the succession certificate filed by the plaintiffs 
(5 to 7) in favour of their vendor is a sufficient authority for them 
to maintain the suit” As both ‘these findings were attacked in 
appeal to the court below, the appellant is entitled in second appeal 
to: raise the question whether the’ Succession Certificate Act 
prevents plaintiffs 5 to 7 from obtaining a decree. 

Two cases have been cited in support of the appeal. Karugpa- 
sami v- Pichu (1) and Allahdad Khan y. Sant Ram(®, In the 
first case, the head-note runs “one Suppamal lent a sum of money 
to the defendant and died leaving an adopted son, who assigned 
the debt to the plaintiff. Neither the plaintiff nor his assignor 
obtained a certificate under Act VII of 1889. The plaintiff now 
sued to recover the amount of the assigned debt. Ada, that the 
plaintiff was not entitled to recover, no certificate having been 
obtained under Act VII of 1889.” : 

In the present case a certificate under the Act had been obtained 
by the assignor, and it was produced by the assignee plaintiff, this 
fact distinguishes the Madras case. a 
i ow i (1) [1891] 1. L, B., 15 Mad., 419. 

. (3) [191% 10 A Lad, B.,.606. 
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In the second case, one Bakadur Khan, the ‘mortgagee, died 
leaving a number of heirs. Of these, one Farzand Ali obtained 
a succession certificate for the collection’ of the mortgage debt due 
to Bahadur Khan. Farzand Ali subsequently assigned the ‘mort- 
gage debt to Sant Ram together with his right to sue for the samé, 
arfd made over to the assignee the succession certificate which he 
had obtained. Sant Ram brought a suit on the strength of that 
assignment for enforcement of the mortgage. A Divisional Bench 
of this Court held that the suit was not maintainable. 


In this case also the facts are different from the present case. 


There one heir, out of several, obtained a certificate to collect a debt- 


due to all the heirs. T! is certificate gave him a personal right to 
_ sue; and such a right is expressly declared to be incapable of 
transfer. (Section 6 (e) of Act IV of 1882). Besides Farzand 
Ali was only entitled to part of the mortgage, he could not there- 
fore assign the whole mortgage debt. The actual decision of thé 
case then does not help the appellant. There are, however, certain 
observations of the learned Judges in their judgment which do 
support his contention. They say “The Act does ‘not in so many 
words say that the certificate must be one in favour of the plaintiff 
but we think that that is the meaning of the provision. The declared 
object of the Act i$ to faeilitate the collection of debts on 
successions and to afford proteetion to parties paying debts to the 
representatives of deceased persons. Section 16 of the Act 
protects a debtor of a deceased person who pays a debt in good 
faith to the person to whan the certificate was granted. An assignee 
of the person to whom the certificate was granted does not appear 
to come within the section. From this it would appear that the 
persoh to sue for the debt is thé person to whom the certificate 
was granted.” oh. ‘ 
With all respect to the learned Judges concerned, we think that 
in these remarks they went beyond what was necessary for the 
decision of the particular case before them, and we are unable to 
concur in the line of reasoning adopted. They had before them 
a plaintiff with a defective title, he was suing to collect the whole 
of a certain mortgage debt on the strength of a transfer from the 
owner of a part only of the mortgagee rights. He claimed that 
this defect was cured by the fact that his transferor had received 
a certificate for the collection of the entire debt: the learned 
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Judges rightly point out that section 16 of the Suctession Certificate 


-Act (No. VII of 1889) protects a debtor who makes-a paymgnt to 


the holder of a succession certificate but contains no provision 
extending such protection to a transferee from such holder. We 
habe also ventured to point out that the right to sue for the entire 
debt conferred by a succession certificate is a personal right which 
is not transferable apart from the ownership of the debt itself. 
These considerations are quite sufficient to justify the decision in the 
reported case. In the case now before us, however, we must hold 
on the findings arrived at in the court below that Musammat 
Bichitra Kuar was the owner of the entire mortgage-debt, and she 
had a right of transfer in respect of this ownership (vide “Durga 


` Kwar v. Mutta Mal Q). The facts of that case. were ‘very 


much on all fours with those now before’us, and it is curious to 
note that the right of the transferee from the widow to maintain 
a suit was there affirmed, without any question being raised as to 
a succession certificate having been obtained either by the widow 
or by her transferee.’ The present case is a much stronger one. 
The only point taken before us is that the suit is barred, as regards 
the plaintiffs Nos. 5 to 7, by the provisions of section’4 of Act VII 
of 1889, because they are unable to produce a succession certificate 
for the collection of their share of the mortgage debt. The answer 
is that they have produced such a certificate, duly -granted to 
Musammat Bichitra Kuar, and made over to them by that lady 
where she transferred to them what she had a perfect right to 
transfer, vis., her ownership in respect of a share of the debt itself, 
We are at least doubtful whether thesg plaintiffs could legally 
have obtained a succession certificate in their own names. They 
certainly could not have done so without first obtaining an order 
for the cancellation of the certificate already granted to Musammat 
Bichitra Kuar. We do not believe that the legislature in enacting 
Act No. VII of 1889 intended either to take away from the holder 
of a succession certificate ‘any right of transfer he might possess in 


respect of the corpus of the debt itself, or to require that any such 


transfer should necessarily be followed by a revocation of the 
succession certificate already granted and the collection of fresh 
fees upon the grant of a second one in favour of the transferee, 

We hold, therefore, that this suit is maintainable as it stands 
and we dismiss this appeal with costs, 


. Appeal dismissed, 
(1) [1918] L L R., 36 AN, 811, . 
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DAN PRASAD AND ANOTHER 
k č versus S 
GOPI KISHEN AND GTHERS.* 
Coda òf Civ Procedure (48 V of 1908) Order 4b, Bule 1— Application for temporary 
injumotion—Order petting both parties iñ pisbeshion taming pendency òf iult—Logality 
In à walt for partition pending before a Distriet Judge an application was 
made by the defendant for temporary injunction. The Distriet Judge, 
thereupon, direeted that until the determination of the suit, the plaintiff 
shall have the sontrol and management of a portion of the property in suit 
and the deferidatit of ahother portion. Hold, that thé ofder of the Distriet 
Judge was in effect an order appointing receivers and was cbyeted by the 
provisions of Order 40 Rule 1 of the Ofvil Proeedure Code; a court has a 
right to proseed under that rule whete it appears to it to be just and eon- 
Vetitent to dó so and the order is not improper or Ilegal merely beoauke It 
ig made suo moik i ° 
First ApPRAL froth án ottle? of B. J. Dalal Esq, District Judge 
of Azafngarh. a l 
Application for teftiporary injunction. " The court below 
ordered that the parties shall have the control and management of 
portions of tle property, 
Defendants appealed, 
Surendro Nath Sea, for the appellants. 
W. Wallach, Govind Prdsad and Parmeshwar Dayal, for the 


resporidénts, = 
‘The judgmetit of thé Court was delivered by 
PIGGOTT, J.—This is an appeal against an osder of the District 
Judge of Azamgarh, who, in the course of a suit for partition pend: 
ing before him, has geen fit to direct that until the determination 
of the suit the plaintiffs shall have the control and management 
of æ portion of the property in suit, and the defendants of another 
portion. ‘The order is attacked before us on the ground that it is 
lira vires and that it should not have been passed upon an 
application for a temporary injunction made by the defendants, 
. * F., A. F. O. No. 110 of 1918. 
123R 


Piggott, J 
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which was pending before the District Judge when he passed the 
order under appeal. We think that although the District Judge 
did not stop to consider precisely under what portion of the Code 
ofeCivil Procedure he was acting, he has in effect appointed the 
plaintiffs to hold possessign as receivers of a portion of ‘the pro- 
perty in suit and the defendants to do the same in respect of 
another portion. The order itself seems to us not #lira vires, but 
one covered by the provisions of Order 40, Rule 1. It has been 
argued before us, however, that the effect of this order is to remove 
the defendants from possession or custody of property from which 
the plaintiffs had not a present right to remove them. We think 
this objection does not lie in the mouth of the defendants in view 
of the attitude taken up by them in their written statement. As 
for the plea that the order complained of should not have been 
passed on the application for a temporary injunction, we find that 
it was as a matter of fact passed upon a consideration of the 
allegations made in that application and in the reply filed on 
behalf of the plaintiffs and all the,circumstances of the case as a 
whole. A court has a right to proceed under Ordér 40, Rule 1, 
where it appears to it to be just and convenient to do so, and the 
order is not improper or illegal merely because it was made 
suo mois. Finally it was contended before us that the order was 

made without notice to the parties and without giving the defend- 

ants in particular an opportunity of showing cause against it. 

We have heard counsel for the defendants at length on the facts of 
the case, and it seems to us that the order was a good and equit- 

able order, suited to the circumstances of the case, and we are not, 

therefore, disposed to interfere with it merely on the ground that 

formal notice of the intention to take action under Order 40 was 

not given to the parties, The result is that this appeal fails and 

we dismiss it. We leave the parties to bear their own costs of 

the appeal. 


© Appeal dismissed. 
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MUHAMMAD SADIQ : e 


' versus . 


`” GHOUS MUHAMMAD.*® 


Oods of Cia Procedure (dat V of 1908), Order 34, rulo 10-—Preiminary decrees in a 
swit for sale ona morigage—Appellate decrees for cosis against only onc of the 
defendanis—Final decrot, cosisin appellate deoress not moluded—Efeot of—Deoree 
agains: only ono defendant, 

The legislature does not intend thatthe holder of a preliminary decree 
must necessarily wait for the termination of all proeeedings in appeal 
before applying fora final deeree and therefore order 34 rule 10 Ctvil 
-Procedure Code refers primarily to costs incurred in the court which pre- 
pares the final deeree. 

Where, however, the final deeree is applied for and passed, as ae the 
present case, after the passing of the appellate decrees for costs, the decree- 
holder ean not ask for an account of the costa of appeal to be taken and 
to have it ineladed in the account declared to be finally due. Every decree 
should be interpreted with reference to the facts of the case, 

Where it appeared that the decrees for costs were passed against one only 
of the several defendants and the amount was not included in the final decree 
and the mortgaged property had actually been sold and proved insufficient 


to satisfy the deoree, the appellate decrees should be treated as being , 


simple money desrees against only one of the defendants. 

Maqbul Fatima v Lalia Prasad, [1808] I L. R., 20 All, 528, Baj Kumar 
Smgh v. Shoo Narain Saha, [1908] L L. R., 85 Cal., 481, Damodar Das v. 
Budh Kuwar, [1888] L L. R., 10 AlL, 179, Mokenya Ojha v. Ram Bahadur 
Singh, [1912] 16 0. W. N.,°781, and E. 8. A. 1461 of 1912, deeided on 38rd 
April, 1918, referred to 
EXECUTION SECOND APPEAL from a decree of F. S. Tabor Esq. 

District Judge of Shahjahanpur, confirming a decree of Babu 
Gokul Prasad, Subordinate Judge. i 
Application for execution of a decree.. 
The court of first instance disallowed the objection and allowed 
the application. ° i ue 
+ The lower appellate court confirmed the decree. 


Judgment-debtor appealed. 
Muhammad Rahmat-xllahk, for the appellant. 


Skafi-us-saraan, for the respondent. 
. * B. A, No. 425 of 1913. 
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The following judgment was delivered by e 

PraaorTT, J.—This is a second appeal by a judgment-debțor in 

an execution case. It requires to be carefully considered with 
reference to its own particular facts, which I proceed to set forth in 
detail. The suit was one for sale on a mortgage and there were 
a number of defendant, The court of first instance gave the 
plaintiff a preliminary decree on April 29th, 1909, this decree was, 
therefore, passed after the new Code of Civil Procedure (Act V of 
1908) ‘came into force, and was one under the provisions of Order 
34, Rule 4 of that Code. Only one of the defendants, namely 
Muhammad Sadiq, who is the appellant now before me, carried the 
matter in appeal to the court of the District Judge. Qn August 
24th, 1909, his appeal was dismissed, and the court ordered that he 
should pay the costs of the plaintiff respondent. Muhammad Sadiq 
again appealed to the High Court, and on July ‘26th, 1910, his. 
appeal wag dismissed by this Court, with a similar order as to 
costs, It was after this that the plaintiff applied to the court 
of first instance for a final decree for sale under Order 34, Rule 5 

of the Code of Civil Procedure, he obtained this decree on Decem- 
ber 18th, 1911. The plaintiff has throughout maintained the 
position that the two, appellate decrees of August 24th, 1909, 
and July 26th, 1910, in so far as they directed the appellant to pay 
the costs of the plaintiff respondent, were, in intention and effect, 
personal decrees against Muhammad Sadiq alone. Accordingly 
he did not ask the court of first instance to take an account of 
these costs under Order 34, Rule 10, andto add the same to the 
mortgage money when preparing its final decree, These costs 
were accordingly, left out of account, and were not included in the 
sum declared to be due from and payable by all the defendants 
‘against whom the final decree absolute for sale was passed 
on December 18th, 4911, Execution of this decree has since been 
taken out ; and while the proceedings now before me on appeal 
were pending, the mortgaged property has been sold, with the 
result that it has proved insufficient to satisfy the amount due 
under the said decree.. Independently altogether of these pto- 
ceedings, the decree-holder is seeking to execute, as against 
Muhammad Sadiq alone, the two appellate decrees of August 
24th, 1909, and July 26th, 1910, as simple money decrees for costs 
payable by the said judgment-debtor. The latter objects that 
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the decree-holdef is not entitled to execute these decrees without 
first exhausting his remedy against the mortgage property. The 
fact ‘that this remedy has since been exhausted he would 
treat .as .irrelevant, because execution of the appellate decrees 
should not have been applied for at all until the mortgaged propefty 
had been completely sold. Indeed the objection as developed 
befoie me in .the course of argument goes further. The real 
contention for the appellant is that the decree-holder cannot 
realize the costs awarded to him. under the two appellate decrees 
at all, except by first obtaining the inclusion of those costs in a 
final decree for the sale of the mortgaged property. If so, the 
decree-holder missed his remedy when he failed to obtain the 
inclusion of these costs in the account ‘taken when the final 
decree of December 18th, 1911, was drawn up, his only remedy 
now, if.even this can be said to be still open, would be by applying 
for a review or amendment of the above decree. 


As regards costs incurred by a plaintiff-mortgagee in the court 
of first instance, the view taken by this Court in Magdul Fatima v. 
Latta Prasad (1), and affirmed in Raj Kumar Singh v. Sheo 
Narain Saku (3), has been definitely adopted by the legislature 
in the framing of rules 2 (to which rule 4 refers back) and 10 of 
Order 34 of-the present Civil Procedure Code. The wording of 
Rule 10 in fact appears at first sight to go the full length of the 
contention now set up by the present appellant. It may be said 
that these costs of appeal are“ costs of suit” within the meaning 
of that rule, and that theecourt was bound to take account of them 
when finally adjusting the amount to be paid to the mortgagee. 


I think, however, that this rule refers primarily to costs incurred 
in the court which prepares the final decree, as for instance the 
costs payable on the application for that decree itself. I do not 
understand the policy of the legislature to bè that the holder of a 
preliminary decree under Order 34, Rule 4, of the Code of Civil 
Procedure must flecessarily wait for the termination of all pro- 
ceedings in. appeal from that decree before applying for a final 
decree under Order 34, Rule 5. Yet this result would follow if it 
were laid down as an universal rule that costs in appeal were hot 
recoverable except under a final decree for sale. In the all 

(1) [1888} LL B, 20 Al. 528. 
; (2) ‘[1908] T. L. R., 35 Cal., 481. 


v 
6 
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case, however, the final decree was applied for After the appeals 
had been disposed of : was the decree-holder bound to ask for an 
account of the costs of appeal to be taken, and to have the’ same 
included in the amount declared due under the final decree? It 
may be that the wording of Order 34, Rule 10, is wide enough to 
admit of this being done m suitable cases, where the appellate osder 
as to costs is not only passed before any final decree has been 
drawn up, but is an order against a single defendant in a suit, 
or against the whole body of defendants jointly. -Ido not think it 
could or should have been done in the present case. There are 
a number of cases in which this Court has drawn a distinction in 
suits for foreclosure, beginning with the old case of Damodar Das 
v. Budh Kuar (1), and ending with a recent decision in an un- 
reported case (3), and it must be remembered that the terms of 
Order 34, Rule 10, apply to suits for foreclosure as well as to suits 
for sale. In Mokanya Ojha v. Ram Bahadur Singh (8), a very si- 
milar case to the present was decided in favour of the decree-holder, 
on the general principle that a personal decree for costs can 
be passed against a defendant in a ‘mortgage suit, and that a 
court executing a decree must interpret the terms of the 
particular decree before it with reference to the facts of the case. 
In the present case we know that a final decree for sale has been 
passed which did not include the costs awarded against Muhammad 
Sadiq on appeal, and that the mortgaged property has proved 
insufficient to satisfy that decree. We know that one defendant 
alone, out of a considerable number, contested the suit on appeal ; 
and the two appellate decrees for costs are certainly open to the 
interpretation that they were intended to operate as simple money 
decrees against Muhammad Sadiq alone. If the plaintiff had asked 
to have these costs included inthe account taken for the basis of 
the final decree, the other defendants might reasonably have 
objected that the entire ‘mortgaged property was being saddled 
with a further liability incurred by Muhammad Sadiq alone. 
Under all the circumstances I think the courts below were right, 
I dismiss this appeal with costs, - © 8 

Appeal dismissed. 

(1) [1888] L L. E., 10 AIL, 179. 


r 
(2) E. S. A. 1461 of 1912, deidad on 28rd April, 1918, 
(8) [1912] 10 O.W.N., 781. 2 
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MUL CHAND ° 


. Versus s 


MURARI LAL AND OTHERS.Î 
Provincial Imsolwency Act (LIT of 1907), Booions $0,838, 46— Objections to the acts of 
the recover—Oiril Procedwre Code has-no appWoation—Dusiriot Oowrt—Appeal— 
Bpecial leare. i i 
A resolver appointed in an insolvency proeeeding seised certain moveable 
property as property of the insolvent in order to dispose of the same for 
the benefit of the ereditors. The appellant claimed the property seized as 
his own and filed objections under order 21, rule 58, Oivi Proeedure Code. 
The Second Additional Judge dY Meerut entertained the objections and 
decided them against the objector. ` 


Held thái that rule had no application in sueh cases and the appelant’s 
position was that of a person aggrieved by an act of the receiver and his 
remedy was by an applieation under seetion 22 of the Provineial Insolvency 
Act. g 


Heid ‘farther that even assuming that the Second Additional Judge was 

a District Court, under the Provincial Insolvency Act, an appeal would lie 

from his order to the High Court only by a special leave of the District 

Court or the High Court. ; 

First APPEAL from an order of Maulvi Mubarak Husain, Se- 
cond Additional Judge of Meerut. $ 

Plaintiff appealed. 

Surendro Nath Sen, for the appellant. 

Damodar Das and Uma Shankar Bajpai, for the respondents. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This appeal arises out of certain proceedings 
the nature of which has to a certain extent béen misconceived both 
by the court below and by the-appellant in filing this appeal. 

We find that two persons, Nathu Mal and Fakir Chand, had 
applied in the court of the District Judge of Meerut to be declar- 
ed insolvents, That court made over the proceeding for disposal to 
the Second Additional Judge of Meerut, who. proceeded to 
adjudicate Fakir Chand. and Nathu Mal insolvents and to appoint 


è #7. A. F, O. No, 115 of i918, 


mL. 


1918. 
November, 7 


Rrves, J. 
Preaorr, J 
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a receiver on the 23rd November, 1912. This receiver, on in- 
formation laid by one ofthe creditors seized certain moyeable 
property, + ¢. some cash and a stock of cloth as property of the 
insolvents, .in order to dispose of the same for the benefit of the 
créditors. He was undoubtedly acting under the provisions of 
section 20 of the Provinciàl Insolvency Act ; (Act No, III of 1907) 
and as a matter of fact in this particular matter he acted under 
the orders of the District Judge. i 


Mul Chand, who is the appellant before us, claims’ that the 
property thus seized by the receiver is his own. He presented, in 
the Court below what purports to be an objection under order 21 
rule 58 of the Code of Civil Procedure. This has no application 
to the circumstances of the case. Mul Chand’s position was that 
of a person aggrieved by an act of the receiver and his remedy 
by an application under section 22 of Act No. III 6f 1907. His 
application was, however, dealt with by thé Second Additional 
Judge of Meerut on the merits, and after taking evidence the learned 
Additional Judge came to the conclugion that the property seized 
was in fact that of the insolvents, and he dismisséd Mul Chand’s 
application accordingly, 


The latter has now come before this €ourt in appeal. He 
still persists in treating the matter as an execution proceeding” 
under the Code of Civil Procedure, for he has presented this ap- 
peal as a matter of right and without any reference to the pro- 
visions of sections 22 and 46 of the Provincial Insolvency Act on 
the subject of appeals. An examination of these sections, however, 
suggests two questions, One is whether the court of the Second 
Additional Judge of Meerut is or is not a “District Court” within 
the meaning of the definition in Act No, III of 1907. If it is not, 
then an appeal from the order complained of lay to the District 
Judge. We have not thought it necessary to go into this ques- 
tion, for thé mattér may be disposed of upon ,anothér ground. 
Even if we asstimé for the sake of argument that tHe court èf the 
Sec6tid Additional Judge was a “District Court ” thder the Pro? 
vindlal Insolvency Act, art appeal would only lie from_ thë order 
complained öf by a special leave of the District Court or of this 


- Court. We have before ud tō formal application for léave ty àp- 


peal, we have heard the appellant on the facts of the case, in order 
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to see whether he could make out any sufficient cause for induc- Omin 
ing us to allow him to amend his pleadings and bring the matter 1918; 
beforé us in regular form by an application for leave to appeal. , 


We are content to find that there is nothing in the circumstances Myran Lal. 
_of this case to suggest any reason why special leave should be -E 


given. A matter such as this is evidently*one which the legislature : 
intended to leave to the discretion of the District Court. Under 
such circumstances leave to appeal should only be granted in 
special cases and we find nothing in the record before us to justify 
us in treating this as a special case. 
In these circumstances we dismiss this appeal with costs. 
, Appeal dismissed. 
SHYAM LAL AND ANOTHER Oren. 
versus 1918. 
_, BACHCHU LAL AND ANOTHER.® May, 8. 


Transfer of Property Act (IP of 1888), section 116—Loase and sub-loase—Surrendor of TUDBALE, J. 
sub-loas6—Relation of the lessor and the sub-lesses—_Notoc to saote, whother necessary. 


A lenso of land was granted for the purposes of a wood-sellng shop on an 
annual rental of Rs. 21/8/- and a kabulat was executed by the lessee and 
registered but no period of tenancy was fixed. The lessee builta shop on 
that land, with the sanction of the lessor, on the condition that when called 
to vacate, he would remove the materials and give up the land. Hoe then 
gave a sub-lease on paymené of an annual rental orally to certain persons. 
The lessor subsequently acquired the rights and interest of the lessee in the 
building and the latter, on 24th May, 1910, relinquished his rights under the 
lensa to the former. The Jessora not wishing to retain the sub-lessees on the 
property as tenants, on 27th June, 1916, sent the latter a registered notiee 
calling upon them to vacate the land before the lst of August, 1910. It was 
refused and the plaintiff sued for ejectment. š 

Had, that it should not be assumed that on the surrender by the lessee a 
new tenancy arose between the lessor and the sub-loases, unless it was shown 
that the former aksented to the latter holding on as tenant. Where no 
such assent was given, the person continuing in possession was not a tenant 
in the striet sense of the term buta tenant on sufferance, i.o., one who law- 
fully same into posseasion but unlawfully remained in possession and such a 
person was not entitled to a notice at all ; the mere fact that a notloe was . 
issued did not eonvert the defendant into a tenant. 

+B. A. No. 1883 of 1912. 


124 R 


7udbaH, J. 


. 
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SECOND APPEAL from a decree of H. E. Hqlme Esq., District 
Judge of Allahabad, confirming a decree of Maulvi Tufail Ahmad, 
Second Additional Munsif. _e 

` Suit for recovery of possession. 
* The court of first instance dismissed the claim. 

The lower appellate °court confirmed the decree and allowed 
the objection. 

Plaintiffs appealed, 

Pearey Lal Banerji and A. C. Mitra, for the appellants. 

Baldeo Ram Dave and Datti Lal, for the respondents. 

The following judgment was delivered by 

TUDBALL, J.—The plaintiff brought a stit-in ejectment against 
defendants 1-4, making defendant No.5 also a party to the suit 
on the following allegations. The predecessor-in-title of the plain- 
tiffs gave a lease of six biswas of land to the predecessor-in-title 
of the defendant No. 5, on an annual rental of Rs. 21/8. The land 
was taken for the purposes of a ¢a/ on wood-sellers shop. Subsequent- 
ly with the sanction of the lessor, the lessee builfa shop on the 
land on condition that when called on to vacate, he would remove 
his materials and gjve upthe land. As „a matter of fact on the 
25th of September, 1905, the defendant No. 5 executed a registered 
kabuliat in favour of the plaintiffs, agreeing to pay a rent of 
Rs. 21/8, annually. No period was fixed. The defendant No. 5 
gave a sub-lease orally of the property on payment of an annual 
rental of Rs. 21/8 to defendants Nos. I-4.°No document, whatsoever, 
was executed, much less registered in regard to the sub-lease, 
The plaintiffs sued the defendant No. 5 in 1909, on the basis of 
a mortgage and obtained a decree, and in satisfaction of that dec- 
ree the defendant No. 5 transferred his tights and interest in the 
building in favour ofthe plaintiffs, on the 27th of May, 1910. He 
also, on the 24th of May, 1910, relinquished his rights under the 
lease in favour of the plaintiffs. The plaintiffs not wishing to retain 
the defendants Nos, 1-4 on the Property as tenants, on the 27th of 
June, 1910, sent them a registered notice and called upon them to 
vacate the land before the rst of August following. The notice 
was refused and hence the present suit. The relief which the 
plaintiffs seek is the ejectment of the defendants from the land, 
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plus costs of the Suit, plus mesne profits for the future. The defen- 
dant Nos, 1-4 raised many pleas, one of which was that no notice 
whatsoever had been sent. The court of first instance dismissed 
the suit on the ground that in the events which had happened the 
defendants Nos. 1-4 were entitled to six months’ notice as they 
were yearly tenants, The lower appelléte court has also dismiss- 
ed the suit but not quite on the same grounds. The learned Dis- 
trict Judge, pointing to paragraph 2 of the plaint, states that it 
clearly shows that the plaintiffs were treating the defendants Nos. 
I to 4 as their tenants, that having admitted a tenancy between 
them and themselves they are bound to give legal notice, that as 
there was no registered lease in favour of the defendants Nos, 1-4, 
they were entitled to fifteen days notice under section 106 of the 
Transfer of Property Act, expiring with the end of the month of 
“tenancy, that as the defendant No.5 surrendered his lease on 
the 24th, of May, 1910, the under-lessees became the tenants 
of the plaintiffs from month to month commencing from the 24th 
of May, 1910, that the notice in the present case, was given 
on the 27th: of June, 1910, and the term of the notice did not 
expire with the end of the month of the tenancy, and therefore 
the notice was bad and that the suit was bound to fail. The 
plaintiffs have come up in second appeal to this Court. The first 
ground of appeal is that the mere fact that the defendants as 
sub-lessees continued in possession after Mahadeo’s surrender on 
the 24th of May, 1910, did not create in law a monthly tenancy 
commencing with the 29th of a month and ending with the 24th 
of the next month. The next ground is that the defendants 
have not paid rent nor was there any contract to pay rent 
on the 24th of each month and therefore presumably any monthly 
tenancy which existed would be terminable with the expiry 
of any calendar month. The third ground of appeal is that 


the defendants never having paid rent and having refused to accept , 


notice are not entitled to insist on any notice at all and can 
not object to the validity of the notice. The grounds of appeal I 
“take to amount to this that no monthly tenancy has, as a matter of 
fact, come into existence, by the mere fact that the defendants Nos. 
1-4 remained in possession and if any tenancy did come into exist- 
ence, it can not be said that it began on the 25th of the month and 
by the mtre refusal to accept the notice sent, the defendants were 
e 
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estopped from pleading want of notice. The lowdr appellate court 
seems to me to have gone wrong in this case by having assymed 
that on the surrender by the defendant No. 5 of the lease, a new 
tenancy arose between the plaintiffs and the defendants 1-4. It 
say? in its judgment :—“ that the aforesaid respondents are ‘ lessees’ 
in respect of the land in “suit is admitted in paragraph 2 of the 
plaint. The plaintiffs can not now turn round and say that the 
defendants are trespassers and not lessees. Under section 106 of the 
Transfer of Property Act, the respondent’s tenancy was, therefore, 
only terminable by fifteen days notice expiring at the end of a 
month of the tenancy.” Now an examination of paragraph 2 of the 
plaint would show that the plaintiffs therein set out the fact of 
the sub-lease by the defendant No. 5 to the. defendants Nos. 1 to 
4 ona yearly rent of Rs, 21-8. Then the paragraph runs as follows, 
Since then the ancestor of the defendants Nos, 1-4, had been and 
after him the said defendants have been and are still holding the 
land as tenants, An examination of paragraph 7 of the plaint, 
which must be read with paragraph 2, shows that the plaintiffs 
had never assented to the defendants Nos. 1-4 holding on after 
the surrender by the defendant No.5. The paragraph runs as 
follows :—“ As defendant No. 5 surrendered the land of the tal 
in favour of the plaintiffs and sold the shop Situated in the said sal 
to the plaintiffs, the plaintiffs did not wish to keep defendants Nos. 
1-4 in the land of the za and the shop (as tenants). Hence they 
served them with a notice.” In my opinion the lower appellate 
court was not justified in assuming as a watter of fact that after 
the surrender by the defendant No. 5, the plaintiffs accepted the 
other defendants as lessees, If it were correct that they had done 
so, then I do not think that there can be much doubt that the 

monthly tenancy commenced on the 2sth of May, 1910. But the 
defendants have nowhere alleged that the plaintiffs had accepted 
them as tenants on the surrender by the defendant No. 5 nor have 
the plaintiffs admitted this either. If we accepted the facts as 

stated by the -plaintiffs, the position is one which does not fal] 
within the boundaries of section 116 of the Transfer of Property” 
Act which runs as follows :—“ If a lessee or under-lessee of pro- 

perty remains in possession thereof after the determination of 
the lease granted to the lessee, and the lessor or his legal repre- 

sentative accepts rents from the lessee or under-lessee, or other- 
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wise assents to his continuing in possession, the lease is, in the 
absenge of an agreement to the contrary, renewed from year to 
year or from month to month, according to the purpose for which 
the property is leased as specified in section 106.” It is an ad- 
mitted fact by both the parties that no rent has been paid or de- 
marfded. The only thing to which the respondents can point as 
denoting assent on the part of the plaintiffs is the fact that the 
notice issued by the plaintiffs was only so issued on the 27th of 
June, 1910, i. e, one monthand three days after the surrender by 
the defendant No. 5. It is urged that this delay is an indication 
of assent. With this I can not agree. There is no undue delay 
by the plaintiffs in expressing a desire to get rid of the defendants 
Nos. 1-4. On the factssas they stand there clearly was no assent. 
In these circumstances if the facts alleged were correct, then it was 
quite unnecessary for the plaintiffs to issue any notice tothe de- 
fendants. The latter were not “tenants” in the strict sense but 
tenants on sufferance, z. e, persons who lawfully came into posses- 
sion but unlawfully remain in possession. Such are not entitled 
to notice at all. If the plaintiffs issued notice, that does not con- 
vert the defendants into “tenants” strictly so called. In my 
opinion if the facts stated by the plaintiffs are correct there was 
no necessity for any notice. The decisions of both the courts be- 
low are wrong. The case has not been touched on the merits 
and will have to go back to the court of first instance. I, therefore, 


allow the appeal, set aside the decrees of the courts below and re- . 


mand the case to the court of first instance through the lower ap- 
pellate court to be re-admitted: on the register of suitsand to be 
heard on the merits according to law. Costs in both appellate 
courts will abide the event. 


Appeal decreed, cause remanded, 


CROWN AL. 
1818. 


November, 1%. 


Kwox, J. 


Kros, J. 
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MANGAL PRASAD AND OTHERS 
* VETSHS 


KING-EMPEROR.* 


Oode of Oriminal Procedwre (doi V of 1898), section 540— Bighi to summon further 
* seitneases when once the power is exhaxsted— Power of magistrate not soised of the case 


lo summon slinotsce— Prachos—Apidaw!, whai they showld coniain and how thoy 
should be vornfled. 

The accused were charged under the Excise Act and placed before Mr, 
L. B. White for trial. That officer examined the prosecutipn witnesses 
and called upon the accused for their defence. After the defanee was taken 
the case was adjourned. Mr. White being away from the station, an appl- 
oatidn to summon certain witnesses was put in and placed before Mr. Jwala 
Prasad, auother Magistrate, who was not seized of the case. He passed an 
order to summon witnesses Hold, that he had absolutely no power to pass 
the order. The accused having exhausted the power of summoning witnesses 
by filing their first list of witneases copld not sumn.on any other witnesses 
otherwise than by moving the court to act under section 540 of the Oriminal 
Procedure Code, : 

Affidavit should contain nothing but bare fasts known to the person who 
makes the affidavit either personally or upon information from a source 
whieh he believes to be a correct souree and one on which reliance can be 
placed and the contents of the affidavit should be carefully read over to him 
in the words understood by him and vouched by him to be correct. 


CRIMINAL MISCELLANEOUS application against an order of L. S. 


White Esq., Magistrate, second class of Mirzapur. i 


A. P. Dube and Satya Chandra Mukerji, for the applicants, 

W. Wallach, (Government Advocate,) for the Crown.. 

The following judgment was delivered by 

Knox, J.—This is am application presented on the part of 


Mangal Prasad and others. The application is supported by an 
affidavit bearing date the 18th of October, 1913. That affidavit 
purports to be sworn by oné Shambhu, son of Gopi, caste Brahmip, 
resident of Jangi Ghat in the City of Mirzapur. The application 
prays (1) that the order of Mr. L. S. White, dated the rst of October, 
1913 be set aside and the order of Babu Jwala Prasad, summon- 
ing the Line Inspector, Mr. Firth, and the City Kotwal be restored : 


+ Cr. Miscellaneous No. 225 of 1918, 
e 
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(2) that the District Magistrate of Mirzapur and the Superintendent 
of Police be ordered to be summoned ;(3) that after passing these 
orders the case be transferred to some other competent Magistrate. 
After hearing the learned Counsel in support of the application 
I find from the record that this was a case falling under sections 
3 and 4 of Act III of 1867. The acgused were sent up by the 
‘police and placed before Mr. L. S. White for trial on the 2nd of 
September, 1913. On that date the Magistrate examined all the 
witnesses for the prosecution and called upon the accused for 
their defence. After the defence was taken, he adjourned the case 
to the 4th of October, 1913, and again to the 2oth of October, 
1913. There is another order of adjournment which need not be 
noticed. On the 26th of September, 1913, Mr. White was away 
from Mirzapur and in’ his absence an application was put in on 
behalf of the accused praying that eighteen witnesses might be 
summoned as witnesses for the defence. This application was 
placed before Mr. Jwala Prasad. That officer, on what authority 
I know not and cannot discover, passed an order that these witnesses 
be summoned. Not being seized of the case himself, he had absolute- 
ly no power of any kind to pass an order in the case, especially 
an order of this description. In this list of witnesses neither the 
Magistrate of Mirzapur nor the Superintendent of Police are 
named, The accused had, therefore, exhausted the power of sum- 
moning witnesses for the defence. All that he could do was to 
move the Magistrate to summon any other witnesses whom he 
might deem necessary under the powers vested in the Magistrate, 
under section 540 of the Code of Criminal Procedure, That an 
error was made by Babu Jwala Prasad in passing the order he did, 
will be seen from this fact that Babu Jwala Prasad was never seized 
of the case and had no power to issue summons on witnesses. On 
the record there is no order of transfer giving Mr. Jwala Prasad 
jurisdiction to pass such an order. It*will ‘also be seen that Mr. 
White was quite within his powers in refusing to summon the 
District Magistrate and the Superintendent of Police. The orders 
then complained of are right and proper orders, and there exist no 
ground of any kind justifying an order of transfer in this case. 
This application is, therefore, dismissed. But there remains still 
more serious acts on the part of Shambhu whom J have already 
mentioned above. ' Shambhu in his affidavit sets out that “this 


< 
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case was originally heard and tried by Babu Jwala Prasad, Magis- 
trate, first class, before whom four prosecution witnesses, vzs., Mr. 
Firth, Line Inspector, Police, City Kotwal, Kalka Prasad, one of 
Shahmir, and a man named Kaderi, were examined and cursorily 
cross-examined. I know this from my personal knowledge. That 
the said Babu Jwala Prasad after the witnesses were so examined 
called the accused to enter upon their defence, whereupon in view 
of the cursory cross-examination of the witnesses, the accused 
put in an application that the witnesses be re-summoneéd for further 
cross-examination which the court in the interests of justice 
granted.” The affidavit concludes “I solemnly affirm that this my 
declaration is true, that it conceals nothing and that no part of it 
is false”. Let an order issue directing the District Magistrate of 
Mirzapur to serve a summons upon Shambha, son of Gopi Nath, 
caste Brahmin, resident of Jangi Ghat, City of Mirzapur, to appear 
in this Court on the 12th of November, 1913, to show cause why 
he should not be tried for swearing a false affidavit or why some 
other suitable order should not be passed. 


On cause being shown by the accused His Lordship delivered 
the following judgment. 


Shambhu, son of Gopi Nath, caste Brahmin, resident of 
Jangi Ghat, City of*Mirzapur, has appeated in this Court in 
obedience to the order issued upon him. He says that in instruct- 
ing the learned Counsel who drew up the affidavit he made use of 
the words “Joint Saheb” and never made use of the words Babu 
Jwala Prasad. For the words which appeared in paragraph 3 
of the affidavit he expresses regret and- says that he had no 
intention to mislead the court. The explanation is a very 
lame one. Not only did he aver that the person .who called 
the accused to enter upon their defence was Babu Jwala Prasad, 
and that he swore thjs of his own personal knowledge but he also 
appended an attestation “clause which vouched for the truth of 
his declaration. To go further, when he came before the Commis- 
sioner he solemnly affirmed that this fact was true It appears 
from the affidavit that the affidavit was read over and explained 
to him. It is difficult to understand how if this procedure was 
duly carried out and the deponent paid attention to the words 
read over to him, he failed to notice that he was being made to 
swear to a fact which did not exist, I am afraid, however, that 
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it may be the case*that the care and precision with which affidavits 
are intended to be verified and sworn to by the persons who make 
them ‘re not always observed by those who administer affidavits 
and those who prepare them. The intention of the law is and 
it cannot be too often repeated that an affidavit must contdin 
nothing but bare facts known to the persom who makes the affidavit 
either personally or upon information from a source which he 
believes to be a correct source and one on which reliance can be 
placed. Further as it is for human beings to make a mistake in 
reciting a fact, the law requires that the contents of affidavits should 
be carefully read over to the deponents in words understood by 
them and vouched by them to be correct. In whatever haste 
Shambhu may have been, it is difficult to conceive that if he intend- 
ed to tell the truth, he would not have noticed that the writer of 
the affidavit had led him, no doubt, unwillingly, into the making of 
a statement which be, Shambhu; knew to be false. For this reason 
I accept the apology which is made by him, and I hope after this 
those who make affidavit, those who prepare affidavits, and those 
who are entrusted with the sokemn duty of having affidavits sworn 
before them will take proper care to see that the provisions of the 
law are duly carried out. Carelessness on the part of any one of 
these three may place the deponent in a very serious position, and 
the apology which I accept on the present-occasion must not be 
construed to be a precedent of this Court for always accepting 
statements of this nature as sufficient to condone the making of a 
false statement. I discharge Shambhu with this warning. The 
contents of this warning “will be duly and carefully explained 
to him. 


. 125 R 
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BAHADUR 
VETSUS . 
KHUSHI RAM AND OTHERS.* 


BAxrEJ, J. Rasement—Landlord and tonani— Tenani of ons jomi owner cannot olaim a right of ease- 


moni against the oiher#—Exproprietary tenant. 

Hald that a tenart of one of the several joint ownera of a village eannot 
acquire a right of easement against the others so long as there has been 
no partition as he is a tenant of the whole proprietary body and cannot 
acquire a right of easement against his own Jandlords. Udi Singh v. Kash 
Bam [1892] L L. R., 14 All., 185, referred to. Held farther that the mere fact, 
that a tenant is an exproprietary tenant of certain fields does not confer on 
him a right to irrigate the fields of waich he is an axproprietary tenant with 
water of a tank from which he used to irrigate those flelds when he was a 
proprietor. 


SECOND APPEAL from a decree of W. D. Burkitt Esq., District 


Judge of Saharanpur, reversing a decree of Babu Sudarshan Dayal, 
Munsif of Deoband. 


Claim for injunction. i 
The court of first instance dismissed the claim. 
The lower appellate court reversed the decree, 
Defendant appealed. 

Purushottam Das Tandon, for the appellant. 

“Jogendro Nath Mukerji, for the respondents. 
The following Judgment was delivered by 


BANERJI, J.—The plaintiffs Nos, 1 and 2 are co-sharers in the 


village Kokadi. The plaintiffs Nos. 3, 4 and 5 are cultivators in 
* that village and it is admitted by the learned vakils for both 
parties, that they are not the tenants of plaintiffs 1 and 2 or of the 
defendant who is also a co-sharer in the village. In the year 1311 
Fasli a partition took place between the various co-sharers. “In 
that village there lies a tank called Jahar or Dahar in plot No. 333. 
The allegation of the plaintiffs is that with the water of this tank 
they had for many years irrigated the fields which lie to the 


#3, A. No, 1684 of 1913, s 
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south of the tank. * They alleged that there were three lifts to the 
south of the tank inthat portion of plot No. 333 which is now 
demartated as No. 444, that to the south of the tank is plot 
No, 44 which under the partition has been allotted to the defen- 
dant’s share, that in that plot there were three other lifts and°a 
channel, that the water from the tank used to be collected in the 
lifts first mentioned and afterwards in the lifts in plot No. 491 
that by the channel they used to carry the water to their fields, 
that after the partition the defendant to whose share plot No. $$ 
was assigned destroyed the lifts and levelled the ground and that 
in consequence thereof the plaintiffs had been unable to irrigate 


their fields. They accordingly asked for a mandatory injunction , 


directing the defendant to rebuild the three lifts on the southern 
side of the. tank bearing No. 234 and the three lifts in land 
No. 444 for the purpose of irrigation of the plaintiffs’ fields and to 
allow the plaintiffs to irrigate their fields from the said tank in 
the manner alleged and not to interfere with the plaintiffs’ right of 
irrigation. The court of first instance dismissed the suit, The 
lower appellate court was of dpinion that the plaintiffs had a right 
of easement to irrigate the fields. That court found that the lifts 
and channel alleged by the plaintiffs did exist and sent down an 
issue to the court of first instance to find whether the easement 
which the plaintiffs claimed was or was not an easement of neces- 
sity. On return being made to this issue the case was heard by 
another Judge.’ He was of the opinion that the plaintiffs Nos. 3, 
4 and 5 had acquired a right of easement and that as regards 
plaintiffs 1 and 2 there was an agreement between them and the 
defendant and other co-sharers at the time of the partition under 
which the right of the said plaintiffs to irrigate their fields, as 
before was maintained. He held that the plaintiffs 1 and a were 
by virtue of this agreement entitled to the right claimed by them 
and that the other plaintiffs the tenants, ‘had a right of easement. 
He accordingly decreed the plaintiffs’ claim. The defendant bas 
preferred this appeal and it is first contended on his behalf that 
the plaintiffs 3, 4 and 5 cannot be held to have a right of easement. 
As has been stated above a partition took place in 1311; therefore 
prior to that year all the proprietors were joint owners of the 
village and the tenants were the tenants of the whole of the 
proprietary body. That being so, it is urged that the plaintiffs 3, 
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4 and 5, as tenants, could not acquire a right of eæsement as against 
their landlords who were the whole of- the proprietary body, 
including the defendant. This contention, is in my opinion well 
founded. A tenant cannot acquire a right of easement against 
hi$ own landlord. I deem it needless to cite authorities in support 
of this view but I may fefer to the Full Bench decision of this 
Court in Udit Singh v. Kashi Ram (1). In that case it was held 
that a tenant cannot, as against his landlord acquire by prescrip- 
tion an easement in respect of the land occupied by him as tenant, 
over other lands belonging to the landlord. It is clear therefore 
that the plaintiffs 3,4 and 5 could not have acquired a right of 
easement over land No. #§1 which is not a part of therr culti- 
vatory holding. It is, however, contended .on their behalf that in 
the plaint they did not allege a right by prescription. or claim a 
right of easement but they asserted that they had a right to 
irrigate their fields with the water of the tank in question by 
carrying it through the plot No. £41, from time immemorial, and 
that this was a right which was appurtenant to the holding and 
formed a part of the contract of tenancy. On this point it is 
necessary to have a finding from the court below, as the case 
apparently was not considered by that court from this point of 
view and the opinion expressed by the learned Judge as to the 
acquisition Of a right of easement by the said plaintiffs is clearly 
erroneous. As regards plaintiffs 1 and 2, I think the court below 
was right in holding that by virtue of the agreement entered into 
by the different co-sharers at the time of partition to which I have 
referred above, the plaintiffs’ right to irrigate their fields with the 
water from the tank in question and by means of the lifts and the 
channel in field No. t$} was maintained. In the partition proceed- 
ings which laid down the mode in which the Partition was to 
take place (fars tagsim) it is stated in Chapter X, Clause II, under 
the heading “ irrigation (ab pashi) that irrigation takes place from 
the Johar, that is, tank in Nos. 333 and 346, that these tanks 
would be partitioned, but the fields which are irrigated from these 
tanks would continue to be irrigated as before. This was a cléar 
agreement between the co-sharers and by virtue of it, the plain- 
tiffs 1 and 2, who are co-sharers, are entitled to irrigate their fields 


in the same manner in which they had been irrigated before. 
(1) [1893] L L. R., 14 All, 185. . 
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„It has been found by the lower appellate court that the water 
used to be taken from the tank in 331 by means of three lifts 
whicl were in that plot and three other lifts which arein plot No. 
#41. Therefore these plaintiffs are entitled to continue to irri- 
gate the fields by means of the lifts and the channel which they 
used before partition. The plaintiffs 1 amd 2 are, therefore, entitled 
to the right they claim, not as an easement but on the strength 
of _the agreement to which I have referred. It is urged that the 
court below should have come to a finding as to the fields which 
these plaintiffs are entitled to irrigate as co-sharers in the village. 
According to the contract mentioned above they are entitled as 
co-sharers to irrigate only such fields as they hold in their character 
as co-sharers. It is, therefore, necessary to refer an issue on this 
point also. I accordingly refer to the court below the following 
issues under Order 41, Rule 25, of the Code of Civil Procedure -— 
(1) Was it, or was it not a part of the contract of tenancy of the 
plaintiffs 3, 4 and 5, that they would have a right to irrigate the 
fields lying to the south of the tank in question with its water, in 
the mannerg alleged in tie plaint? If such was the contract 
what are the fields of the said plaintiffs,to which the said contract 
relates? (2) What are the fields of the plaintiffs 1 and 2 held by 
them as co-sharers in the village, which before partition they had 
a right to irrigate with the water of the tank in question, in the 
manner alleged in the plaint? 


On return of the finding His Lordship delivered the following 
judgment. e 


The finding by the court below on the first issue referred 
to it is in negative. The mere fact that the plaintiffs Nos. 


3,4 and 5 are ex-proprietary tenants of certain fields does not. 


confer on them a right to irrigate the fields of which they are 
ex-proprietary tenants with the wates of the tank in question, 
merely because they, as proprietors, used to doso. It has not been 
shown that any contract has been entered into between them and 
the landlord- by which they were given a right to continue to 
jrrigate their fields. Theclaim of these plaintiffs must, therefore, 
fail. As regards plaintiffs Nos. 1 and 2 who are co-sbarers, they 
were entitled to irrigate such of their fields as they had been 
irrigating at the time of partition with the water of the tank in 


question. * They have not adduced any evidence to prove what 
G 


N 
Byes, J. 
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the fields are which they used to irrigate. They examined two 
witnesses, namely, the patwari and one Genda. The patwari filed 
a list of the fields cultivated by the plaintiffs Nos, 1 and 2, but 
he had no personal knowledge as to irrigation. His statement on 
the*point was, as the learned Judge says, hearsay. The evidénce 
of the patwari has been*read to meand I find from it that the 
patwari did not speak from personal knowledge. As for Genda, 
the learned Judge has apparently disbelieved him as he calls his 
evidence worthless. The court below was, therefore, right in finding 
the second issue against the plaintiffs Nos. 1 and 2, The result 
is that the claim of the plaintiffs fails and ought to have been 
dismissed by the court below. I allow the appeal, set aside the 
decree of the court below and restore that of the court of first 
instance with costs in all courts. 

Appeal allowed. 





NAZIR KHAN = 
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KING-EMPEROR* 
Ponal Codo (det XLV of 1860) seohon 498—Married tooman— Marriage to be proved, 


The faet and the logality of the marriage is a material element in a case 
of enticing or taking away or detaining with criminal intent a married woman 
and must be proved as strictly as any other material faot, but it is not 
necessary to prove it in any particular way. 

- Quon Empress V. Subbarayan, [1885] L L B.,9 Mad.,9 approved of, Em pr ess 
V- Piamber Singh, [1879] I. L. RB. 5, Oal, 866, Bmpress v. Kallu, [1889] 
L LB, 6 AU., 288, and Queen Bmprees v. Sunok Singh, A. W. N., [1898] 
p. 186, referred to, 

CRIMINAL REVISION from an order of E. C. Allen Esq. Sessions 
Judge of Mainpuri. 

S. M. Ahmed Kareem, for the applicant 

R. Malcomson (Assistant Government Advocate), for the Crown. 


The following Judgment was delivered by _ « 

RYVES, J.—Nazir Khan was convicted of an. offence under sec- 
tion 498 of the Indian Penal Code and sentenced to four months’ 
rigorous imprisonment. On appeal the conviction was maintained. 
The application in revision to this Court is grounded on three main 


contentions. 
* Criminal Reviaion N0.656 of 1918. id 
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(1) Because the actual marriage of the complainant and the Oslural. 
-woman Sirtajan not being attempted to be strictly proved by 1918. 


evidence the conviction under section 498 is illegal. Nisin KHAN 
(2) Because under the present section the marriage cannot be Py aa 
presumed from the mere fact of co-habitation. ° E 


e (3) Because in any case the woman Baving clearly stated that ee 
she had been divorced by Haidar Khan unless the contrary has 
been proved no conviction under the section can stand. 

My attention has been called to the following rulings in sup- 
port of the first ground. Ampress. v. Pitambar Singh 0). In 
that case Garth, C. J. delivering the judgment of the Full Bench said 
that “ the fact of the marriage must be strictly proved in the regu- 
Jar way”. That ruling was followed by this Court in Empress v. 
Kallu (3), in which the evidence to prove the marriage was set out 
and was held to be insufficient. The next case referred to was Q. 
E. v. Suntok Singh (8). In that case also the whole of the evidence 
with reference to the marriage is set out and there too it was held to 
be insufficient. The next case cited was Q. E. v. Dal Singh (4), there 
a Division Bench of this Court held that “the court should require 
some better evidence of the marriage than the mere statement of 
the complainant and the woman.” . 

.What I think was tneant in all these cases is that as the fact 
and the legality of the marriage isa material element in a case 
under section 498 and must be proved as strictly as any other 
material fact, as for instance the enticing away of a woman with 
the intention mentioned jn the section. I do not think these rulings 
lay down that the fact of the marriage can be proved only in some 
particular way. This case is much more like the case of Q. Æ. v. Su- 
arayan (8), and I entirely agree with the observations of the Judges 
who decided that case. As pointed out in that case “even a marriage 
in England may be proved by any person who was actually pre- 
sent and saw the ceremony performed, It is not necessary to prove 
its registration or the license or publication of the banns.” 

In the present case I find on going through the record that 
the complainant was not asked one word throughout a lengthy 
cross examination about his marriage with the woman, Sirtajan. 

(1) [1878] L L. R., 5 Oal., 566. (2) [1882] I. L R., 5 A11., 288 


(8) A. W. N., [1898], p. 186. (4) [1897] I L. R., 20 Al., 168. 
(5) [1885] L L. R. 9 Mad., 9. : 
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Inthe opening words of the judgment of the Magistrate is 
stated “It is common ground that Musammat Sirtajan was the_ 
duly married wife of Haidar Khan.” Musammat Sirtajan* was 
called, she deposed to her marriage to the complainant, no question’ 
wage asked her in cross-examination. It is true that she stated in 
cross-examination “ when my husband turned me out, he told me 
I divorce you, go out”. In re-examination she said “he told me this 
inside the house.” Karim Bux, the father of Musammat Sirtajan, 
was called and he also proved the marriage giving details. The 
whole object of calling him was to prove the marriage and no 
other question was put to him in examination in chief and he . 
was not cross-examined on the point. Similarly Abdul Karim, the 
father of the complainant was called and he also proved the 
marriage, no question was put to him in cross-examination on the 
point, Under these circumstances I fail to see how the first ground 
can be supported. There is unrebutted evidence in this case of 
the woman, the husband and their parents describing the marriage 
in detail. I think, therefore, in this case the fact and legalny of 
the marriage have been satisfactorily proved. 


The second ground taken does not arise. 

The third ground I think really comes within the rule of the 
cases quoted by me, and the vague statement of the woman that 
she had been divorced unsupported by any evidence, is quite in- 
sufficient to establish the fact that she had been divorced. No 
such suggestion was made during the cross-examination of the 
prosecution witnesses, it was only after the charge was framed 
and Musammat Sirtajan was called for further cross-examination 
that she made this statement. I may point out that these points 
were not taken in the court below. In any event it seems to mè 
that it has been abundantly and satisfactorily proved that Musam- 
mat Sirtajan was the wife of the complainant. The result is that 
I reject this application. 


It is not clear from these papers, whetherethe applicant has 
served the four month’s rigorous imprisonment to which he was 
sentenced. If he has not, he must surrender to his bail and serve 
out the unexpired portion of his sentence, 

Application rejected, 
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RAM DIAL AND OTHERS i ° 
. VET SUS e 
KING-EMPEROR’®. 
Penal Oods (Act XLV of 1860) sextons 107, 306—Abeimont of swicide —Facis 


ia consi iwing. 

Cno R having dled, his widow deslared her intention to commit Sat., The 
acsusod remonstrated but she was quite determined and did not give way. 
They, thereupon, sent word to the poliso but before thetr arrival they took the 
body to the burning gha’. The evidence wns that the deessased having 
shown certain miracles they were overawed by her threats to curse them 
and did what she ordered them to do they prepared the funeral pyre, 
placed her husband’s body over it, didnot use any foros to prevent her from 
sitting on the pyre and supplied her ghes which she poured over the pyre and 
herself. They, however, refused to give her any fire, whereupon she prayed 
with her hands towards Heaven and the pyre.burst Into flames. Hold that the 
facts provedagainst the accused amounted to an offence of abetment of 
sulcide within the meaning of reation 806, Indian Penal Code. 

CRIMINAL APPEAL against the decision of E. C. Allen Esq, 
Sessions Judge of Mainpuri. 

Charge under section 107, read with section 306, Indian Penal 
Code. 

The facts of the case are fully set out in the judgments. Short- 
ly they were as follows :— 


Ramlal, Brahman, of willage Jarauli died early in the morning 
of 27th June, 1913. His widow expressed an intention to commit 
sati. Wer relations and neighbours tried to dissuade her but she 
did not listen. to them. They, thereupon, sent the chaukidar to 
the thana, 8 miles off, to warn the police of her intention. They, 

a. of on making preparations to stake the body to the 
burning ground which was two furlongs from the village. The 
police did not arrive in time and the body was carried to the 
burning ground, the lady accompanying the bier and according to 
the evidence showing certain miracles. The accused prepared the 
funeral pile on which the lady sat putting the head of her husband on 
her lap. She took off her ornaments and handed them over to 
one of the accused. She demanded gé which was given her and 

. * Or. Appeal No. 681 of 1918. 
è 126 R 
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which she poured on herself and the pyre. She then asked for fire . 
and this was refused, one of the accused saying that if she had suffi- 
cient virtue (sw/) in herself fire would come ofits own accord. The 
prosecution and defence witnesses unanimously stated that they 
saw her praying to Heaven and then the pyre began to burn it- 


self. The police arrived when it was too late. 


On these facts the Sessions Judge convicted them of abetment 
of suicide and sentenced them to two years imprisonment. The 
accused appealed and the learned Judge before whom the case came 
on for hearing issued notice upon them to show cause why the 
sentences should not be enhanced. 

Motdal Nehru (with him Satya Chandra Mukerji), for the 
accused. 5 . 

The accused are charged with abetment of suicide. The first 
essentials ofthe offence are instigation, engaging in a conspiracy 
for the doing of that thing on aiding inthe act, In the present 
case the finding is that there was no instigation but the Judge has 
held that the accused engaged ina conspiracy for committing of 
sati. The facts proved by the prosecution witnesses are : 

(1) that the accused tried to dissuade her from immolating -her- 
self and sent information to the police 

(2) that they resolutely refused to burn the funeral pyre and. 

(3) that they carried out certain details under her orders, such 
as preparing the pyre and supplying her with ghi etc, but that 
they knew that they would be infructuous without the anal act of 
setting fire which they never did. . 

This was taking all reasonable precautions against the actual 
act of suicide being committed and the finding is, therefore, wrong. 

The 'accùsed had taken effectual measures to prevent the act 
and could not ibe held guilty of aiding in the act. It was a gross 
negligence of the police ngt to have arrived in time. 

The accused’ stated that the details which they carried out 
under her orders, were carried out on account of fear, But they had 
done all they could to prevent her from immolating herself and had 
refused to light the pyre. They were not bound to drag her off the 
funeral pyre. 


V. Ma:hra “Das, [1884] LL. R., 6 AIL, 491, 495. 
ay Mokit Pandey, 3 N. BA cat 816. 


Gour’s Criminal Law p. 1287, 
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Assuming what the accused. did was technically an offence, a ORAAL, 
light sentence would meet the ends of justice. -> 1918. 
R. Malconison (Assistant Government Advocate), was not heard Rau DuL 
. in reply. l . 
The following Judgments were delivgred. . 
; TUDBALL, J.—The five appellants, Ram Dial, Dodraj, Chote, Twdbali, J. 
Kankuar and Adhar Singh have been convicted of the offence of 
abetment of suicide under section 306 of the Indian Penal Code. 
The two first were sentenced to two years’ rigorous imprisonment 
each and theother three to one and a half years’ rigorous imprison- 
ment each. 


On the appeal coming before a Judge of this Court, he directed 
that notice should issue to the appellants to show cause why their 
sentences should not be enhanced. Cause is shown on their be- 
half. The appeal and revision are heard together. 


The appellants are all Brahmins. Ram Dial and Dodraj are 
residents .of the village of Jarauliin the Mainpuri district. The 
other three are residents of villages in the neighbourhood thereof. 
The facts of the case are nearly all admitted and are simple. 


One Ram Lal Brahmin, cousin to Ram Dial and nephew of 
Dodraj and resident of Jarauli died of his sickness about day-break 
on 27th June last, leaving a young widow Musammat Jai Debi. 

_ Thereupon the widow announced her intention of committing 
“Sati.” The male members of the family argued with her but 
she persisted in her intention. Neighbours were called.in to assist 
but with noeffect. Finally one of the Village chaukidars was sent 
off to the local police station to give word to the officer in charge. 
This police station is about eight miles from the village and it is 

in evidence that the chaukidar arrived there at about 11 A. M. 

It was arainy moring. Aboutg A. M., the widow ordered the . 
body to be carried tothe burning ghat which isa few hundred, ° 
yards outside the willage. The bier was carried by the four accus- 

ed Ram Dial, Dodraj, Kankuar and Adhar Singh while the fifth 
Chote Walkéd besideit. The widow followed it. A rumour of 5 
the impending Sati had clearly spread ta many of the neighbouring 
villages. A crowd of spectators roughly estimated at from fifteen 
hundred to two thousand in number had assembled. Arriving at 


the burning ghat the widow directed the funeral pyre to be built 
à 7 
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at a certain spot. Wood and cow-dung fuel had been collected. 
Ram Dial and Dodraj built the pyre, the other three accused hand- 
ing the materials to them. The two former then placed the dorpse 
upon it Jai Debi then after walking round it seven times mount- 
edethe pyre, sat down and placed the head of the corpse on her 


lap. She stripped off her ornaments and threw them into a cleth 
held by Chote and Dodraj. f 


She then demanded ghz. Dodraj handed hera /ofa full. She 
poured it over the pyre and her own person. She demanded more 
and Ram Dial gave it to ber. This also she poured over herself 
and the pyre. Then Ram Dial also poured some over her and the 


pyre. The pyre was then fired but the witnesses 1efuse to state 
by whose hand this was done. 


In a short time the woman and the corpse were both consumed. 
When the police arrived at about 3 P. M., they found a heap 


of mouldering ashes and burnt bones. One of the two village 
Chaukidars was present at the scenes, 


The prosecution witnesses state that Ram Dial and Dodraj to 


. the very end protested against the action of the widow and tried to 


dissuade her. The appellants themselves did not deny the parts 
they respectively took.in the matter, except,that Ram Dial did not 
admit that he poured géi' over the woman, though the evidence 
proves that he did do so. 


Both the witnesses and the accused stated that when all was 
ready and the widow demanded fire, Ram Dial and Dodraj refused 
to give it to her telling her that if there were any virtue in her she 
could produce it for herself, whereupon she whispered into the ear 
of the corpse and raising her arms aloft prayed to God and shortly 
after the pyre burst into fame. The witnesses and the accused also 
have told stories of miraculous deeds done by the widow that 
morning when they Were trying to dissuade her from committing 
“Sati,” how she held burning camphor in her two hands clapped 
together and how she smote an impudent girl into a fit with a 
glance of her eye and subsequently restored her to health and how 
she caused the rain to ccase at about 9A M. The accused Ram 
Dial and Dodraj both further state that she threatened to curse 
them both and cause them to be burnt up if they did not allow 
her to be “Sav.” It is clear that the sympathies of the witnesses 
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are naturally with the accused and that there is a conspiracy of 
silence as to who actually fired the funeral pyre. It is equally 
clear ° that the miraculous stories have been invented for this pur- 
pose. The theory of spontaneous combustion put forward is equal- 
ly unworthy of belief as the alleged miracles and I have no daubt 
in „the circumstances that the pyre was Gred either by the’ widow 
or-one or both of the accused Ram Dial and Dodraj. None of the 
assembled crowd would have dared to interfere. It is urged on 
behalf of the accused that the acts proved to have been committed 
by them are insufficient to constitute abetment, that though they. 
built the pyre and placed the corpse upon it and supplied the géz 
to the widow, still it clearly was not their intention to aid the 
doing of the “ Sarti” because they refused to provide the necessary 
fire and because they- had sent word to the police. It is also 
urged that they must have felt sure that she could not obtain fire 
elsewhere. The argument in my opinion has no force. It is clear 
that they actively assisted right up to the last act. It is clear 
beyond all doubt that they were sure that the widow would com- 
mit “Sa¢z” The fact that they sent word to the police is a strong 
indication ofthis. If they were overawed by the alleged miracles 
(which I do not believe) they must have been doubly sure. The 
whole country side had been aroused. 


To plead that they did every thing necessary except the 
very last act without the intention of assisting her to commit 
suicide is to ignore facts and to put aside all experience of human 
nature, A man’s intentions are indicated not only by his words 
but also by his deeds. Miracles have been invented to hide a most 
important fact and joined to this it is clear that no really effective 
steps were taken to prevent the suicide. A‘very little force would 
have been necessary to prevent the woman ascending the pyre. 
Moreover, it was not absolutely necessary to burn the corpse 
at so early an hour. Though information Mad been sent to the 
police, no serious attempt was made to await their arrival on the 
scene. Sixteen miles had to be walked before they could arrive 
and the accused must have known that no police officer could 
possibly arrive until after mid-day. ‘ 

Fully believing that the woman was determined to be burnt 
with her husband’s body, they did all that was necessary to enable 
her to commit suicide except the furnishing of fire. They and 
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the’ witnesses deliberately conceal the truth as #0 the last act and 
concoct miracles for. the purpose. They do not state that they 
took any steps to prevent her taking fire or matches. * They took 
no active steps to prevent the suicide and they hastened a funeral 
whitch in the circumstances they ought to have delayed and would 
bave delayed if they hat been sincere in their remonstranees, 
Sati may or may not be forbidden by the Hindu religion but’ it 
was once a common practice and the sympathies of the people at 
least of the unenlightened people, are all with “Sati” and it is 
looked upon as a meritorious deed. l 


I have no hesitation in holding that though the accused may 
in the beginning have sincerely remonstrated with the widow but 
they finally gave way to her determination and intentionally aided 
the doing of the deed. The circumstances of the case and their acts 
and omissions leave no room for doubt. f 

On behalf of Chote Lal and Kan Kuar and Adhar Singh it is 
urged that they did very little and cannot be said to, have abetted 
the deed. lt is true that they did lesg than the other two but they 
took an active part in the carrying of the body and the preparation 
of the pyre and I have no doubt as to théir intention though they 


` are neither relatives nqr residents of the village. I would, therefore, 


maintain the convictions and dismiss the appeals. 4 


In regard to sentences I think those imposed on Ram Dial 
and Dodraj are far too lenient, any relaxation of the severity of 
fhe law in such a matter will result in- the recurrence of the evil 
which took so many years to decrease to a minimum. The feelings 
and beliefs which prompt a “ Sasi” still exist and but little en- 
couragement would make many others act upon them. I would 
therefore, enhance the sentences in the cases of these two accused 
to four years’ rigorous imprisonment. I would not interfere with 
the cases of the other*three accused. 


RYVEs, J.— This appeal came before me during the vacation 
and was very ably argued by Mr. Satya Chandra Mukerji. It has 
again been very ably argued by Pandit Moti Lal from a somewhat 
different point of view. I am now as I, was then, however, of 
opinion that the conviction of the appellants was right, and I agree 
with the conclusions of my learned brother. Reim Lal had been 
ll for some months, and his young widow, evidently had made up 
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her mind to becorħe “ Sati” at his death in spite of the fact that 
she had an infant child. Her relations tried to dissuade her; but- 
when they found that she was determined, they yielded-and helped 
her to carry, out, her wish. All persons who actively assisted 
knowing her intention, are ee The question of sentence® is 
more difficult. bg 


Long before 1829, when eae XVII, declared “ Sati” 
to be illegal and criminal, Government had tried to check the 
practice, by Regulations and by Circular Orders issued by the 
Nizamat Adawlut with the sanction of Government. The essence 
of these rules was that satí was only legal if it was strictly in 
accordance with the Skasters, and if the prescribed procedure was 


adopted. These rulesshowever, did little to check the usage, which _ 


was very prevalent in these provinces. No less than ten cases of 
illegal sażť are, reported in a single volume of the reports of the 
Nizamat Adawlut. 

In one of these cases, (Government v. Bhuraches and others’ (1) 
one of the learned Judges says :—“ The sati was irregular inas- 
much as the police officer was not there, and as the widow (a 
Brahminee) burnt without the corpse of her husband, but frequent 
irregularities occur in this detestable practice. Our Government 
by modifying the thing and issuing orders about it have thrown 
the ideas of the Hindus on the subject into a complete state of 
confusion. They know not what is allowed and what interdicted ; 
but upon the whole they have a persuasion that our Government are 
rather favourable to sat than otherwise. They will then believe 
that we disallow the usage when we prohibit it ¿z to/o by an absolute 
and peremptory law.” 

The Regulation of 1829 seems to have had immediate effect ; 
and the practice was almost completely stamped out. In fact I 
can only find three reported cases of saéé in the Law Reports for 
these Provinces and for Bengal since that date. They occurred in 
1834, 1854 and 1871. 

e Itis thus obvious that the consensus of public opinion was and 
is opposed to sa, But the sentiment, whether religious or merely 
superstitious which, of old, prompted the widow to burn herself on 
her busband’s pyre, and excited ‘the’ approval of the multitude, 


(1) [1821] N. A. Reports Vol T, p. 91. 
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is still alive. Thus it is significant that in many of the old cases, 
as in this there was a conspiracy of silence and the firing of the 
pyre was attributed to supernatural agency. 


In my opinion, therefore, a deterrent sentence is called for, and 
I agree in the order proposed by my learned colleague. 

By THE CoükT.— The appeals are dismissed. The sententes 
imposed on Chotey, Kan Kuar and Adhar Singh are confirmed and 
the rule issued by the court as to them is discharged. The sen- 
tences on Ram Dial and Dodraj are hereby enhanced to four 
years’ rigorous imprisonment each with effect from the date of 
the conviction by the learned Sessions Judge, 

M. L, N. l Appeal dismissed. 


NARSINGHA SINGH AND OTHERS 
VET SUS 


ACHHAIBAR SINGH AND OTHERS.® 


Cause of aotion—Rodemption—part of morigaged property—Integrity of mortgage 
broken—soreral tacking bonds— Deposit ‘under seohon 83, Transfer of Property Act) 
of money ignored by mortgagee —Kstoppel—Uonditional decrees dor redemption — 
Vabdity of. 

The terms of a usufructuary mortgage of a certain share in xamindari were 
thatit was redeemable in any Jeth. The moptgagees subsequently to the 
mortgage purchased # of that property and the plaintiffs purohased the equity 
of redemption inthe remaining} share The latter deposited in court } 
of the mortgage mcney under section 83 of the Transfer of Property Aot in 
Jeth 1909, but the mortgagee defendant ignored it. The plaintiffs thereupon 
suedfor redemption of their} share. In defence it was pleaded that certain 
other mortgages were tacked on to the one in ult and should have been paid 
off along with it; the tender made by the plaintiff was, therefore, insufficient 
and the suit was premature till Jeth next. The lower nppellate court held that 
on payment of the} of the aggregate amount of all the mortgages, the 
plaintif was to obtain possession in Jeth next and passed a conditional decree, 

Hold, that the plaintiffs being ignorant of the existenee of the tacking 
bonds, Lheir tender of the gmount they believed to be due and the ignoring 
of it by the defendants gave the former a good sause of action for the «uit 
and the defendants could not be heard to say that the, plaintiffs showed no 
readiness to pay the mortgage-money and had no eause of action, 

A Heid further that the mortgage being redeemable in Jeth, the conditional 
decree passed, sis.. that on payment being made by the plaintiffs of } of the 
entire mortgage debt, possession was to be given to him in Jeth next, was a 

ı proper decree in the case. Bansi v. Girdharial, A. W. N., [1804] page 148, dis- 
tinguished and Manorath Das v. Madkodas, (unreported 8, A., 1102 of 1918, 
decided on 27th May, 1918), referred to. 

* L, P. A. No. 117 of 1913, 
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APPEAL under section 10 of the Letters Patent from a judg- 
ment of Mr. Justice Ryves (in S. A. 384 of 1912, decided on sth 
August, 1913), confirming a decree of Pandit Kanhaiya Lal, District 
„Judge of Jaunpur. 

Suit for recovery of possession, ° 

« The Court of First Instance decreed*the claim in part. 

The Lower Appellate Court confirmed the decree. 


On Second Appeal the following judgment was delivered by 


RYVES, J.—The facts out of which this appeal arises are as follows: 
‘The predecessors-in-title of the plaintiffs-respondents executed a 
usufructuary mortgage in favour of the predecessors of the defen- 
dants-appellants, dated the 19th May, 1852, of a one anna four pie 
share in mauza Bisapur for Rs, 499 “with str and Akudkasht lands 
and safr items and all zamindari rights and cesses.” The mort- 
gage was redeemable on payment of the mortgage money in the 
month of Jeth of any year. The defendants’ predecessors subse- 
quently in 1876 purchased a one anna share in the village, so that 
the integrity of the mortgage was broken up, and the plaintiffs 
claimed to be entitled to redeem the remaining four pie share on 
payment of the proportionate amount of the mortgage money, 
that is, Rs. 124-12-0, The plaintiff who had purchased the equity 
of redemption of the four. pie share from the representatives of the 
original mortgagors, accordingly, on the 5th of June, 1909, deposited 
this sum in court under section 83 of the Transfer of Property Act, 
1882, for payment to the defendants. The usual notice was issued 
to the defendants and the 11th of November, 1909, was fixed for 
disposal of the application. On that date the defendants did not 
appear and the plaintiffs’ application was consequently struck off. 
They then ‘brought this suit for redemption of the four pie share, 
alleging that their cause of action arose on the 11th of November, 
1909, when their application under séction 83 was struck off, 
owing to the non-appearance of the defendants, and they asked, 

on payment of ‘Rs, 124-12-0, already in court, or such other 
gum as might be determined by the court, for possession of the 
four’ pie share mentioned above. They also prayed for a decree for 
Rs. 45,:mesne profits for 1317, and half of 1318 Fasli, and fot 
future mesne profits, 
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The defendants resisted the suit on two main grounds. Firstly, 
that the original mortgagors or their representatives, borrowed 
further sums on the same security under two mortgages, dated 
respectively 14th August, 1869 and 4th January, 1871, so that the 
aggregate amount of the mortgage money secured by the one anna 
four pie share was Rs. 808* They allowed credit for Rs. 450 under 
the sale-deed by which they purchased the one anna share ; and they 
claimed, therefore, that the amount due on the property in dispute 
was Rs, 358. As the plaintiffs had not tendered or paid the amount 
due under the mortgage at the proper time, the suit should be 
dismissed. Secondly, that they had built a pucca well on the 
mortgaged property and claimed that its costs Rs, 400 should be 
added to the sum payable by the plaintiffs, 


The learned Additional Munsif found that the two later bonds 
wert “tacking bonds” and that the aggregate sum borrowed, 
namely, Rs. 808 was charged on the entire one anna four pie share 


‘and he held only one-fourth of that sum was now due on the deed 


in suit, that is, Rs. 202, namely, Rs. 124-12-0, on the first mortgage, . 
and Rs, 77 in all on the two later ones.” With regard to the well, he 
found that it had been constructed on the defendants’ Ahudkasht 
land. The defendants who had the benefit of it and`in whose share 
on partition it would be allotted were not éntitled to recover any- 
thing on this account from the plaintiffs. He, accordingly, held 
that the plaintiffs were entitled to get possession in Jeth next, on 
payment to the defendants of Rs. 202, but that as the plaintiffs 
had failed to deposit the full amount, they must bear the costs of 
the suit and were not entitled to mesne profits. 


On Second Appeal three grounds are taken :—(1) that the suit 
was premature; (2) that the courts below were wrong in making a 
conditional decree in the terms employed; and (3) that the plaintiffs 
were not entitled to redeem without paying for the construction of 
the well. ; 


On the first point, it was argued that the suit was premature. 
Redemption could only be had on payment of the whole of the 
mortgage money in Jeth. The plaintiffs’ tender, though made at 
the proper time, (Vote.—5sth June, 1909, was first Asarh, but the 4th 
June, the last day of Jeth, was a holiday owing to a lunar eclipse) 
was insufficient and was, therefore, not a valid tender, and the de- 
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fendants were justified in ignoring it. - Great stress was laid on the Ovim 
case of Bansi v. Girdhar Lal (1). The facts of that case, however, 1918. 
are very different There the plaintiff claimed possession of land wissen 
by ejectment of the defendants. The plaintiff had purchased the Bwen 
mortgagor’s interests in the land at an auction in execution proceed- A 
ings, The defendants were usufructuary mortgagees under a 
mortgage prior to the attachment under the decree under which Byres, J. 
the plaintiff had bought. The first court gave him a clear decree 
for possession. On appeal by the defendants, the lower appellate 
court varied this decree by making it a decree for possession on 
redemption of the usufructuary mortgage, that is, on condition of 
the plaintiffs’ paying to the defendants Rs. 240/- within fifteen 
days. The condition* for redemption in the mortgage bond was 
the payment of Rs. 240/- in the month of Jeth in any year. This 
Court held the plaintiff never tendered Rs. 240 in Jeth nor offered 
to redeem in Jeth, or atany other time, Never having made a ten- 
der or offer of payment in Jeth, it was, consequently, held that he 
had no cause of action at the date of suit, and that the suit was, 
therefore, prémature. Now in this case the plaintiffs did make a 
tender of the amount they believed due under the mortgage of 
which they had purchased the equity of redemption. They were 
apparently ignorant of the fact that by two subsequent deeds fur- 
ther sums had been tacked on to the original mortgage-debt. In 
any case the defendants claimed that the entire sums secured by 
the two later bonds were recoverable from the four pie share, and 
the court held that this Was incorrect, and that only one-fourth of 
this sum was chargeable to that share. In this state of things a 
suit was inevitable, in order to ascertain what was the actual 
amount of the mortgage money. The plaintiffs made their tender, 
the defendants ignored it: and when, in consequence, the plaintiffs’ 
- application was struck off, they had, I. thirtk, a good cause of ac- 
tion, and they undertook to pay whatever sums the court should 
determine over*and above the sums already deposited. The 
defendants admitted receipt of notice of plaintiffs’ tender and also 
"admitted that they did not appear. They thencan hardly be heard 
to say that the plaintiffs “ showed no readiness to pay the mortgage- 
money at the proper time » and so had no cause of action, 


The facts of this case are very similar to those in Manorath Das 
. (1) [1804] A. W. N. 143. 
e 
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v. Madho Das and others), in ‘which Lyle, J? took the same 
view. 


On'the second point, I can not see what the defendants have to 
complain about. Under the mortgage, the mortgagees are entitled 
to be redeemed in Jeth. | Under the decree of the court, their 
possession is maintained till Jeth and then if payment is made they 
must give up possession. The condition imposed by t the court is 
for the benefit of the defendants. 

On the third point, it has been found as a fact that the well isin 
the defendants’ own £Auadkasht land. The plaintiffs do not lay any 
claim to it, and as they derive no benefit from it, they are not lia- 
ble to pay any thing towards its cost. I dismiss the appeal with 
costs, I extend the time for payment within four months from 
this date, anddelivery of possession of the property will be made 
in next Jeth. 

Defendants appealed under section 10 of Letters Patent. 

Benoy Kumar Mukerji, for the appellants. 

The respondents were not called on to defend the appeal. 

RICHARDS, C. J. AND BANERJI, J.—We think that the view taken 
by the learned Judge of this Court was correct and we dismiss the 
appeal. 

| Appeal dismissed. 
(1) 8. A. No. 1102 of 1912. desided on the 27th of May, 1918. 
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ACHCHHI BEGAM AND OTHERS®. 


Rules for the Oinl Oourts Ohapier IV, Rules 5 and 8—Groveor garden or land 
Oooupied by hotses— Ancestral land—Sale in excoution of decree by Colleotor—Oode of 
> Gil Procedure (Act V of 1908), ssouon 68—J urisdiotion. 


A grove or garden which is “° ancestral land’? cannot be sold in execution 
of a deeree by a Civil Court Amin, under clause 8 of Rule 8 of Ohapter IV of 
the General Rales for the Qivil Courts and the proceedings of the Civil Court 


in sellmg an ‘ancestral ” grove or Aii through the court Amin is entirely 
without furisdiction. 


A grove or garden or land occupied by houses which is a part of a mahal 
„and {s assessed to revenue and which has been owned continuously by pro- 
prietors for over fifty years is ancestral land within the meaning of Rule 5 
of Ohapter IV of the General Rules for the Civil Uourts and the Collector 
alone has jurisdiction to sell it in execution of a Civil Court deeree when it is 
transferred to him for execution. 
EXECUTION First APPEAL from a decree of Babu Prithi Nath, 
Subordinate Judge of Bareilly. ; 
`The facts of this case are fully set forth in the judgment. 
Briefly stated they were as follows:—In execution of a Civil Court 
decree a grove or garden was sold by auction through the court 
Amin. A house stood og a small portion of this land. It appear- 
ed that this land was assessed to revenue and included in a certain 
mahal, and that it formed a portion of that mahal. The property 
had been with the family of the judgment-debtor from before 1848. 
The judgment-debtor applied to have the sale set aside on the 
ground, ster alta, that the land was “ ancestyal land” and that the 
„decree should, therefore, have been transferred to the Collector for 
execution. The gpplication was dismissed. The judgment-debtor 
appealed. 
T M.. Banerji (with him Rakmat-ul-lahk for Ghulam Mujtaba), 
for the appellant. 


The property sold forms a portion of a mahal. It also satisfies 
the other conditions of the definition of “ancestral land” as con- 
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tained in Rule 5 of Chapter IV of the General Rules for the Civil 
Courts. The sale should, therefore, have been held by the Collec- 
tor in accordance with clause (1) of Rule 8 of the said Chapter. 
The decree should have been transferred to the Collector for exe- 
cution under section 68 of the Code ‘of Civil Procedure, and the 
sale by the Civil Court Amin was without jurisdiction and véid. 
Clause (1) of Rule 8 applies to all “ancestral lands” without ex- 
ception of any kind. A grove or garden may be either ancestral 
land’ or non-ancestral. If it is the former, as in the present case, 
the sale must be held under clause (1). Clause (3) is an exception 
to clause (2) and not to clause (1). . 
Govind Prasad for the respondents. 


The three clauses of Rule 8 deal with tHree distinct kinds of 
property which are mutually exclusive of each other. Clause (1) 
treats of “ancestral land,” and that clause is exhaustive of that 
class of land. Non-ancestral land is dealt with by clauses (2) and 
(3). Groves, gardens and lands occupied by houses are grouped 
in a separate class by themselves in clause (3); the inference is 
that clauses (3) and (1) were not intended to overlap each other, 
All groves and gardens come under clause (3); there areno quali- 
fying words, such as “non-ancestral groves and gardens.” All 
groves and gardens must, therefore, be sold in accordance with 
clause (3), by a Civil Court Amin. 


In the second place, groves and gardens, like resumed muafi 
lands, form part of the miscellaneous hagiat separately assessed to 
revenue, and do not form portions of a mahal ; they do not, there- 
fore, come within the term “ancestral land.” 

L. M. Banerji, was not heard in reply. 

The judgment of the Court was delivered by 

TUDBALL, J.—The fagts of this case so far as it is necessary 
to state them for deciding this appeal are as follows :— A decree- 
holder in execution of her decree attached a greve -or garden in 
mauza Udaipur in the Bareilly district in which stands a house. 
The area of the grove is some ten bighas pucca. The Court sold 
the property through the agency of the Court Amin under clause 
(3) of Rule 8 of Chapter IV of the General Rules for the Civil 


.Courts, Among other objections one objection taken is, that the 


land in question is ancestral land and could only be sold by the 
(J 
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Collector after transfer of the execution of the decree to his court, 
under section 68 of the Code of Civil Procedure, and that, therefore, 
the proceeding of the Court below is entirely without jurisdiction. 
On the issue remitted to the Court below, that Court held that the 
land in question is ancestral land, but it has expressed its opinion 
thay in spite of that it isa grove or gardem such as is contemplated 
in clause (3) of Rule 8 of Chapter IV of the General Rules men- 
tioned above. ‘ Ancestral’ lands for the purposes of these rules are 
“all lands being mahals or shares in mahals or portions of mahals 
which have been owned continuously by the proprietor from the Ist 
of January, 1860etc.” The Court below has held that this property 
has been inthe family of the judgment-debtor for well over fifty 
years, It has also held that it is 4 portion of a mahal. The 
patwari’s evidence also shows that itis part of mahal safed in 
mauza Udaipur and is assessed to‘revenue. It is, therefore, clear to 
us that the property is ancestral land within the definition given in 
the rules. 


It is urged, however, on behalf of the auction-purchaser 
that the gardens, groves and lands occupied by houses all fall 
within clause (3) of Rule 8, whether they are ancestral or non- 
ancestral. With this we find it impossible to agree. Lands which 
are ancestral also include gardens or groves.* This is clear from 
a consideration of Rule 8, clause (2) which lays down that non- 
ancestral land shall be sold by the Collector, who is to be appoint- 
ed by the court for this purpose, but specially exempts “ gardens, 
groves or lands occupied by houses or appurtenant thereto.” An 
examination of clause (1) shows that in respect of ancestral lands 
there is no such exception. All ancestral lands have to be sold 
in accordance with Rule 1. Non-ancestral lands have to be sold 
in the manner laid down in Rule (2), except gardens, groves or 
lands occupied by houses or appurtenant thereto. These latter 
have to be sold in the manner laid Yown in clause (3) of the 
rules. If there had been any intention to exempt ancestral lands, 
the exemption would have been clearly stated in clause (1), as it 
bas been clearly stated in clause (2), in respect of non-ancestral 
lands. In our opinion the sale by the Court below through the 
Amin, of the land in question was entirely without jurisdictign, 
and under the law it was necessary for the Court to transfer the 
decree under section 68 of the Code of Civil Procedure to the 
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Collector, who then alone would have jurisdiction to execute the 
decree and put the property to sale. In this viel, it is unncessary 
to go into any other pointin the appeal. We allow the ąppeal, 
set aside the sale and direct the record to be returned to the Court 
below with instructions to proceed with the execution of the 
decree, according to law. The appellant will have her costs of 


the appeal, : 
B. K. M. Appeal aiioa. 


UMRAO SINGH AND OTHERS 


UETSUS 


RAMJI DAS AND OTHERS*®, 
Spoofis Roof Act (Iof 1878), secon 9 — Possessory tile— Plain ff in possession, but ds- 
possessed by defondani who had no title—Swt for posseamon, maintainability of. 

The plaintiff purchased a house and its site in a village. Thay were dis- 
possessed and their title was denied by tHe defendants who admittedly had no 
title whatever to the house or the site. Held, thatthe plaintiffs having 
remained in possession for some time must be deemed to have continued in 
possession until it wag proved to have been interrupted and they were entitled 
to recover possession from a trespasser on the strength of their possessory 
title, Wah dhati Khinv. djodha Kundu, [1891] I. L R., 18 All, 587 and 
Laohhman V. Shambhu Naran, [1910] 7 A. L. J. R., 1078, referred to. 


APPEAL under Section 10 of the Letters Patent from a judgment 
of Mr. Justice Chamier in Second Appeab 17 of 1912, decided on 
2nd November, 1912, reversing a decree of W. D. Burkitt, Esq., Dis- 
trict Judge of Saharanpur. 

Claim for recovery of possession. . . ; 

The Court of First Instance decreed the claim in part. 

The Lower Appellate Court reversed the decree. 

The Second Appeal was heard by Hon'ble Mr. Justice Chamier; 
who delivered the following judgment. 


CHAMIER, J :—The finding on the issue remitted by Mr. E 
Piggott is that the plaintiffs have no right to occupy the house 


or site thereof. 
* L, P. A. No. 15 of 1918. 
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In the view which I take of this case, it was unnecessary to 
remitethat issue and the finding on that issue does not dispose, 
of the case, 

`~ The facts are that the plaintiffs in November, 1891, EE 
a house and site then in the occupationeof one Bahadur. They 
held possession fof some years though the Judge has been unable 
to ascertain the precise period- They were then DS by 
the defendants who are trespassers. 

This suit was brought on March the 11th, r910, the plaintiffs 
relying on their purchase and subsequent possession and alleging 
that the defendants had taken the premises from them on a lease 
which they -subsequentļy repudiated. 

The defendants admitted the purchase of the premises by the 
plaintiffs and they pleaded tbat they had been in adverse posses- 


sion for more than twenty years and that the plaintiffs shortly 


after their purchase had removed the materials of the house and 
abandoned the site. 


The First* Court found that the defendants had not proved 
adverse possession for twelve years and it gave the plaintiffs a 
decree. On appeal the, District Judge dismissed the suit on the 
ground that Bahadur had not been entitled to the site and all 
that the plaintiffs had acquired by their purchase was a right to 
the materials of the house, l 


The defendants have admittedly no title whatever either to the 
site or the house. The plaintiffs were, it is found, in possession 
for some time and having regard to the nature of the property 
that possession must be deemed to have continued until it is 
proved to have been interrupted. It is not now contended that 
the defendants have acquired title by adverse possession. 

In these circumstances it seems to me that the plaintiffs are 
entitled to recover on the strength of their possessory title. Wali 
Ahmad Khan v. Ajudhia Kundu (1). 

° I was referred to the case of Lachhman v. Shambhu Narain (3), 
but that does not conflict with the previous decision in 13 Allaha-~ 
bad and in that case the defendants were persons entitled to the 
property. x 

(1) [1891] L L. R., 18 AIL, 537. 
A (3) [1910] 7 A. L. J R., 1078. 


s 128 R 


ONIL 
1918. 


UAMRAO 
SINGH 


a 
Ramsar Das. 
Ohawler, J. 


Auwhaids, Od, 


1014 HIGH OOURT. LA. L. J. R 


I allow this appeal, set aside the decree of thé court below and 
restore the decree of the first court with costs here and jn the 


lower court. 
“Defendant appealed under section 10 of the Letters Patent. 
Durga Charan Banerji (for whom Pearey Lal Banerji), for the 
appellant. 
A. Haidar, for the respondents, 
The judgment of the Court was delivered by 
RICHARDS, C. J.-Having regard to the circumstances of this 
case and to the pleadings, we cannot say that it was wrong to 
grant to the plaintiff a decree for possession of the property in suit. 
We, therefore, dismiss the appeal with costs, 


Appeal dismissed. 
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P OILL. 
MOHAMMAD ALI KHAN AND OTHERS ae 1913. 
e 
i i versus November, #2. 
JASRAM AND OTHERS. ® - aaa ie 
BANSRJI, J. 


Oods of Olwl Procedure ( Aœ F of 1908), Order 41, Bule 10—V akalatnamah—Owmission 
to montion the namo of the pleader—Appoiniment insalid— Appeal presonied by Aim 
not properly prosented—Otjection may be taken al amy siage. 

A pleader whose name is omitted from the body of the sakalainamah is not 
a duly appointed pleader and an appeal presented by him is not properly 
presented even though the omission might be due to an oversight. 


_ Mold, further that the fact that no objection is taken till a very late stage 

would not validate the appointment of the pleader whieh is not made properly. 

APPEAL under section 10 of the Letters Patent from a judg- 
ment of Hon'ble Justice Mohammad Rafiq (reported in 11 A. L. 
J. R, 458), confirming a decree of A. W. R Cole, Esq., Additional 
Judge of Aligarh. 

Suit for possession of certain abadi plots. The court of first 
instance dismissed the suit. The plaintiffs appealed to the Dis- 
trict Judge through Mr. Abdul Salam Khan, pleader. Certificate 
and affidavit of fees paid to him were duly filed. The case on be- 
ing heard was remanded to the first court. In the meantime 
Mr. Abdul Salam Khan having died, another pleader was appoint- 
ed in his place. On the return of findings objections were taken by 
both the parties. The lower appellate court again remanded the 
case and when the findings of the first court were again returned 
to the District Judge’s Court, objections were taken to it again. At 
that stage of the case a preliminary objection was taken to the 
effect that the appeal was not properly* presented as the name of 
the pleader was omitted from the body of the vakalatnamah and ` 
he was not a properly appointed pleader. The District Judge 
allowed the objection and dismissed the appeal. A second appeal 
was preferred to the High Court and a single Judge of the Court 
confirmed the decision of the lower appellate court. His judg- 
ment is reported in 11 A. L. J. R, p. 458. 

* L, P. A. No. 60 of 1918, 


Eichards,0.J, 


id1d HİGH ooURT. . la. L J. R, 


Shamnath Mushran (with him Tej Bahadur Sapru and Iswar 

Saran), submitted that the case of 
Pokhpal Singh v. Damber Stagh, 6 A. L. J. Notes 110, ° 

relied on by the lower appellate court was distinguishable. In 
that case objections were taken at the first opportunity. The name 
of the pleader, though no? written in the body of the vakalatnainah, 
was to be found on the reverse of it, just above the place where the 
pleader had signed acceptance. Moreover certificate and affidavit 
of the payment of fee were also filed and both things put together 
showed that the pleader was appointed to file the appeal. 

A. H-C. Hamilton (with him Satish Chandra Banerji), was not 
heard in reply. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—We are unable to hold that the view taken 
by the learned Judge of this Court was wrong. We accordingly 
allow the appeal but without costs, ‘ 

B. N. G. ; - Appeal dismissed. 


. 
e 
~_—__. 


FULL BENCH, 


RAGHUBIR PRASAD AND OTHERS 


VErSUS 


SHANKAR BAKSH SINGH 


: : 
Court Foos Aot(VLI of 1870)—Section 7 (ix)—Boh. (4) art. (1)—swst for redemption or 
forecloswre— Oowri-fee payable on Gppeal—Amount decreed up io the date of the 


deoree— Future mioresi mot to be taken inio cons derahon, 


Hold, that the rule, that in a redemption or foreclosure sult court-fee is 
payable upon the Principal amount secured by the mortgage, applies to 


a Bolt instituted in {he court of first instanoe. In appeal an ad valorem eourt- 


loe is payable on the valae of the subject-matter of the appeal, which ts the 


amount which the court by its deeree declared that the plaintiff was entitled 


to recover at the date of the deeree and not the principal “amonnt of the 


mortgage. è 


e 
Had, further that in all cases tn which the amount due at the date of the 
deeree can be ascertained by reference to the judgment and the deeree, it ts 
that amount on whieh the appeal or cross-objeqtions should for the purposes 


of court-fee be valued ; future interest should not be taken into aesount. 
Stamp Reference in 8. A. 548 of 1912, 
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The material facts appear from the following office report : 
» 


The plaintiff in this case claimed to recover Rs. 1,830 due on 
foot*of mortgage, dated the 28th of July, 1880, p/us costs of the 
suit and pendents lite and future interest at Rs. 3-2-0 per cent per 
mensem or in the alternative to have the mortgaged property 
fareclosed. _ f ae 


_A court-fee of Rs. 11-4-0 was paid on the plaint on Rs. 150, 
the principal amount of mortgage. 7 
~ At the trial of the suit the court of first instance held that there 
was a prior mortgage subsisting on the property, and decreed 
the plaintiffs claim subject to his paying Rs. 967, being the 
proportionate - gota of the prior mortgage, dated the 11th of 
November, 1875, and-additional court-fee thereon and declared that 

on the said amount being paid, the plaintiff was entitled to recover 
the said amount plws Rs. 632-12-11, out of Rs. 1830, claimed, 
-together with future interest and proportionate costs,» The Court 
passed a decree for sale under Order 34, Rule 4, whereby 
the plaintiff was declared entitled to recover Rs. 1,955-3-8, inclu- 
sive of costs, że, Rs. 967, the amount of prior mortgage to be paid 
by the plaintiff as aforesaid, and “Rs. 988-3-8 on foot of the 
‘plaintiffs mortgage inclusive of pendente lite interest. 

Against the said decree the plaintiff preferred an appeal to 
the lower appellate court in so far as it ordered payment of the 
amount of the prior mortgage valuing it at Rs. 967, and paying 
a court-fee of Rs. 85 thereon. The defendants filed cross-objec- 
tion to thedecree under Order 41, Rule 22. The objection was 
valued at Rs. 632-12-11 and a court-fee of Rs, I1-4-0 was paid 
thereon, on the principal amount of mortgage, £4, Rs. 150 The 
decree appealed against was a decree for sale, passed under Order 
34, Rule 4, and, the defendants appellants are liable to pay 
ad valorem court-fee on the amount of decfee inclusive of interest. 


This being so a court-fee of Rs. 74-4-0 was payable by the defen-° 


dants appellant? on Rs. 988-3-8, which should be the proper valu- 

, ation of the cross-objections filed by them in the lower appellate 
court. A court-fee of Rs. I1-4-0 having been paid, there is, there- 
fore, a deficiency of Rs 63 to be made good by the defen- 
dants appellants on the objections filed in the lower appellate 
court - K 


. $ 
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Thé case having come up before a Division Bench their 
Lordship made the following order : l 

GRIFFIN AND CHAMIER, JJ.—The Taxing Officer is of opinion 
that there was a deficiency of Ra. 63 in the court-fee paid by the 
deféndants on the memorandum of objections, presented by, them 
to the lower appellate couft. The defendants do not actept his 
view. The case is not covered by section 5 of the Court-Fees Act, 
therefore the decision of the Taxing Officer is not final, and the 
question must be decided hy the Bench which hears the appeal. 


The facts are as follows:—The suit was for the recovery of 
Rs, 150 principal, and „Rs. 1680 interest, total Rs. 1,830, on the 
footing of a simple mortgage. The Subordinate Judge held 
that the plaintiff was entitled to Rs. 632-12-11, on account of 
principal and interest at the date of the suit, and .he passed a 
decree for that amount with interest for six months at the contract 
rate, and theréafter till realization at the rate of six per cent per 
annum. #is decree dated April 29th, 1911, which was prepared 
in the usual form, declared that Rs, '988-3-8 would be due to the 
- plaintiff, on October 19th, 191, on account of principal and interest 
on the -mortgage in suit. We ‘omit the rest of the decree as it is 
immaterial at present. On June end, 1911, the plaintiff appealed 
on a point which does not now concern us, and on July 25th, 
Igtt, the defendants filed objections under Order 41, Rule 22, 
asking that the suit should be dismissed. They paid a court-fee 
upon Rs, 150, the amount of the principal sum secured by the 
mortgage. The fee paid was certainly insufficient but the ques- 


‘tion is on what amount it should have been paid. The Taxing 


Officer of this Court holds that they should have paid court-fees 
on Rs, 988-3-8. His view is supported by the decision of Tudball 
and Rafig, JJ. in Baldeo Singh v. Kalka Pershad (1), and we are 
informed, by decisions of. fgrmer Taxing Judges of this Court. As 
at present advised we are unable to accept these decisions. 
According to Article 1 of Schedule 1 to the Court-Fees Act, the 
court-fee payable on objections, filed under Order 41, Rule 22 Is to 
-be ‘calculated according to the amount or value of the subject- 
-matter in ‘dispute. There appears to us to be no justification for the 
hard and fast rule, which seems to have obtained in this Court, 
that a mortgagor who, in a memorandum of appeal or objections, 
(1) [1913] 11 A. L. J. R., 20. . 
0 
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contends that areliminary decree for sale, passed against him, 
should be set aside ix toto, should pay court-fees on the amount 
declared to be due on the date fixed in the decree. An appeal or 
objection may be and often is filed before the day fixed in. the 
decree. That was the case here. Thg amount, payable by "the 
dêfendant, for redemption of the mortgage, on the day when they 
filed their objections, was less than the amount declared in the 
decree. A mortgagor is entitled to redeem hiş property before the 
day fixed in the decree, and if he does so, he is not bound to pay 
the amount declared in the decree. He may redeem on payment 
of the principal and interest due on the day on which he pays the 
money. On the other hand, a court passing a preliminary 
decree for sale is npt bound to allow six months fer payment. It 
may and often does allow a much shorter time and in such a case 


the appeal or the objections may be filed after the date fixed jn ` 


the decree. ` In neither of the cases, which we have instanced, can 
there, in our opinion, be any justification for requiring court-fees to 
be paid on the amount declared in the decree. The rule hitherto 
observed is’ no doubt a convenient one for the Taxing Officer’s 
department but it appears to rest upon no principle, and we un- 
derstand that it has been challenged gn many occasjons and that 
it does not obtain in any other High Court. The High Coyrt of 
Bombay appears to disregard all interest accruing after the date 
of a suit on a mortgage so far as court-fees are concerned. Where 
a mortgagor by appeal or objection challenges part only ofa pre- 
liminary decree for sale, the practice is to require him to pay court- 
fees on the amount which he says should be struck out of the 
decree, and in ascertaining the value of the subject-matter of the 
appeal no attention is paid to the date fixed in the preliminary 
decree. f 


We think that the present state of Affairs is unsatisfactory and 
we direct that this case be laid before the Chief Justice jn order 
that he may consider the propriety of appointing a larger Bench to 

° ear this appeal. 


The case coming on before a Full Bench 


Govind Prasad, for the appellant, submitted that it is the inten- 
tion of the legislature that in all suits for redemption or foreclosure 
court- fees ehould be paid on the sum secured by the mortgage- 


Bana, J. 
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deed. Therefore in this appeal the plaintiff shold be allowed to 
pay court-fees on Rs. 150, the sum secured. The defendant denied 
the plaintiff's right to redeem and the issue was whether the 
plaintiff had a right to redeem, and is liable to pay court-fees 
only on the sum secured by the mortgage-deed. The amount 
which at the date of the decree the plaintiff was held to be entitléd 
to was the sum of Rs, 632-11-11, which the Court found to be due to 
him upon his mortgage. The additional sum mentioned in the 
decree as payable by the defendant included interest for a period 
subsequent to the date of the decree, ! 

WW. Wallach (for the Government), submitted that it was true 
that in a suit for redemption or foreclosure court-fee was payable on 
the principal amount secured by the mortgag’e-deed. But that only 
applied to the suit which was instituted in the court of first 
instance. In the case of an appeal, the court-fee payable was ‘ad 
valorem’ court-fee on the subject-matter of the appeal. (Schedule 
1 Article 1 of Court-Fees Act.) When one appeals, it did not matter 
if the lower court was right or wrong.or what the issue was, he 
attacks the decree of the lower court, and, es he must pay . 
court-fees on the amount decreed by that court. 

Baldeo Singh v. Kalka Prasad, [1912] 11 A. L. bh B., 20. 

The judgment of the Court was delivered by 


BANERJI, J—This appeal arises out of a suit for foreclosure 
of a mortgage of the 28th of July, 1880. There were two sets of 
defendants, namely, the legal representatives of the mortgagors 
and persons who had purchased a part of the mortgaged property, 
The purchasers are the appellants before us. In the court below 
they denied the mortgage on which the plaintiffs claim was based 
and they asserted that they had discharged an earlier mortgage 
and were entitled, if the plajntiffs mortgage was genuine, to hold 


* up the payment made by them in discharge of the prior mortgage 


as a shield against the plaintiffs claim. The court of first instance 
found the plaintiffs mortgage to be genuine and Rs. 632-12-11 to 
be due to the plaintiff upon that mortgage at the date of the’ 
decree. It accordingly made a decree directing the plaintiff to 
pay to the present appellants Rs. 967, on account of the prior 
mortgage discharged by them, and for sale of the mortgaged 
property in the possession of those defendants for the réalization 
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of the said amount’, as also the amount found to be due on the 
plaintiff's own mortgage. The plaintiff appealed to the court.below 
from this decree and the appellants before us, who were defendants 
to the suit, filed cross-objections, under Order 41, Rule 22 of the 
Criminal Procedure Code, disputing the genuineness of the plaintiffs 
moftgage, and his right to maintain the suit They valued their 
cross-objections at Rs. 632-12-11, but paid court-fees upon Rs. 150, 
the principal amount of the mortgage on which the plaintiffs suit 
was based. The Taxing Officer of this Court submitted a report to 
the effect that the defendants ought to have valued thei: objections 
in the court below at Rs. 988-3-8, which included interest after the 
date of the decree of the court of first instance, and up to the date 
fixed for payment. Objections having been taken to this report, 
the matter came before a Division Bench, and on the recommenda- 
tion of that Bench the case has been laid before us for disposal of 
the question, whether the appellants were liable to pay further 
court-fee on their cross-objections in the court below? We are 
clearly of opinion that the appellants were bound to pay court-fees 
upon a larget sum than Rs. 150, the principal amount of the 
plaintiff's mortgage. It is true that ina suit for redemption or 
foreclosure court-fee is payable upon the pringipal amount secured 
by the mortgage. But that applies to the suit which is instituted 
in the court of first instance. In the case of an appeal, the court- 
fee payable is an ad valorem court-fee on the value of the subject- 
matter of the appeal, (see Schedule I Article, 1 of the Court-Fees 
Act). We have, therefort, to consider what was the subject-matter 
of the cross-objections in the court below and what was the value of 
that subject-matter. There can be no doubt that the subject-mat- 
ter of the cross-objections was the amount which the court by its 
decree declared that the plaintiff was entitled to recover and not the 
principal amount of the mortgage. The amount which at the 
date of the decree the plaintiff was held to be entitled to is the 
sum of Rs, 632-1211 which the court found: to be due to him upon 
his mortgage. The additional sum mentioned in the decree as 
payable by the defendants includes interest for a period subse- 
quent to the date of the decree. In valuing their cross-objections 
the defendants were questioning the propriety of the decree in so 
far as it awarded to the plaintiff Rs. 632-12-11, on the date of the 
decree, The, interest for the subsequent period was a necessary 
° 129 R 
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Orvit, addition to the amount so awarded, in accord&nce with the pro- 
1918. visions of the Code of Civil Procedure, Order 34. Weare, therefore, 
Ragausme Of Opinion that in all cases in which the amount declared by the 
7 coyrt to be due at the date of the decree can be ascertained by 
SHankan reference to the judgment and the decree, it is that amount at 


gais which the appeal or cross-objections should be valued, and fufure 
Banet, Z interest should not be taken into account. The wording of the 
decree in this case is no doubt defective in this respect, but its 
intention is clearly manifest if we refer to the judgment. The 
-amount, therefore, at which the appellants ought to have valued 
their cross-objections, as they did in the court below, was Rs. 
632-12-11, and court-fees ought to have been paid upon that 
amount. This would come to Rs, 48, and 4s Rs. II-4-O was paid, 
there was a deficiency of Rs. 36-12-0. We allow the appellants two 
, weeks to make good this deficiency. 
CIVIL. RAM CHARITRA RAI AND OTHERS 
1918. versus | 
PEERI, JINSI AHIRIN.® 7 
Riva, 3 Agra Tenancy Act (LT of 1901), sections 96 and 167 and Schedule 1V, growp O, iiom 


Piaaorn, J. 54—Oocupancy tonomoy- Death of oocwpanoy tonani—Marnago of alleged wife 
domed by ihe landlord—Stut by widow for declaration of legal siatus— Jwnsdichon of 
Ciil Courts, barred. 


A widow applied to the Revenue Court for her name being resorded with 
respect to an occupancy holding in buccession to her deceased husband, It 
was denied by the landlord that she was the lawful wedded wife of the late 
tenant and the court refused her applicatfon. She then brought a suit in 
the Oivi Court asking for a declaration that she was the lawfully wedded 
wife of the deceased and was rightful heir to her estate, vis., the oosupancy 
holding. 

Hold, that as order of the Revenue Court refusing mutation of names was 
referred to as the origin of the oause of action, that no other property of the 
deceased except the oscupancy holding was elaimed and that the relief claim- 
ed wos not only a deelaration of the lega! status of the plaintiff but also a 
declaration that she was the rightful heir to her dedeanod husband’s oeeu- 
pancy tenancy, it was a matter or dispute between landlord and tenant 
= respect of which a sult might have been brought under section 95 of the 

Tenanoy Act and the sult consequently was not cognizable by a Civil Court. 
FIRST APPEAL from an order of Maulvi Muhammad Husain, 
Subordinate Judge of Ghazipur. 


* F, A. F. O. 138 of 1918, ° 


~ 
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Suit for declaration of right . The facts are fully set out in the ONIL, 


judgment of the Court. 1918. 
Shortly they are as below :— Rax CHART- 
Ra Ral 
One Chikuri, an occupancy tenant of the property in disgute, ey 
died. The plaintiff alleging herself to, be bis widow applied for ` - 


mutation of names in her favour. The Revenue Court rejected her 
application. She, thereupon, brought this suit for declaration of 
her right to possession of the holding. The court of first instance 
dismissed the suit but the lower appellate court reversed the 


decree. 
Defendants appealed. 


M. L. Agarwala ¢for the appellants), submitted that the real 2 
object of the suit was to get a declaration that the plaintiff was 
entitled to succeed as heir to the occupancy holding of the last 
tenant. 


There was no allegation that the deceased left any other pro- 
perty. Sectian 167, Tenancy Act prohibited a suit in respect of any 
dispute or matter as to which a suit could be brought under 


Schedule IV thereto. Item No. 34 of group (C) of the 4th Sche- 
dule provided for a sait to obtain a declaration as to the name 


and description of the tenant ofa holding. 


The dispute between the parties in the correction of /amabandt 
case was whether plaintiff had succeeded to the occupancy holding 
of the last tenant as heft. Ifa suit under section 95 (a), Tenancy 
Act had been brought the allegations made and the relief asked 
would have been substantially the same. He called the attention 
of the Court to the following cases : 

Mahesh Bai v. Onandar Rah [1880] L D- Bu, 18 All, 17. 
gubarmi v. Bhagwan Khan, [1896] L L. Ra 19 Afl., 101. 


Govind Prasad (for the respondent), submitted that reading 

. the plaint as a whole the suit was cognizable by the Civil Court. 
The plaintiff wanted a declaration to the effect that she was the 
lawfully wedded wife of the deceased tenant and also vAN a 
declaration to the effect that she was entitled to his estate 
(matruka). That declaration could not be given by the Revenue 


e 
. a 
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Court. Section 95 of Act II of rgor did not apply because the 
suit did not fall within either clause (a) or (4) of the section. 
Dukhna Kuawar v. Unkar Ponds, [1897] I L. R., 19 AlL, 452. ° 
Baru Mal v. Nladar, [1901] L L. R , 38 All, 860. 
° Madar v. Barw Mal, [1901] T. L. B., % All, 158. 
Birham Mhushal v. Sumera, [1018] L L, R., 85 All, 209. 
The judgment of the Court was delivered by 


PiGGorTT, J.—This appeal arises out of the following facts :—0One 
Chikhuri Ahir was the occupancy tenant of a certain holding in a 
village in the Ballia district. On his death Musammat Jinsi 
applied to the Revenue Court for mutation of names in her favour; 
that is to say, she asked to be recorded as the occupancy tenant of 
the said holding in succession to Chikhuri, whom she described as 
her late husband. The proprietors of the village, the appellants 
now before us, replied that Musammat Jinsi was a concubine and 
not the lawful wife of Chikhuri Ahir; and an order was passed on 
the 22nd January, 1912, refusing mutation of names in favour of 
Musammat Jinsi. On the 18th of June, 1912, the said Musammat 


‘filed a suit in the court of the Munsif of Muhammadabad. She 


recited the facts already set forth, stated that she had been law- 
fully married to Chikkuri Ahir and that sheewas up to the date of 
the institution of the suit still in possession- and occupation by 
right of inheritance of the entire estate left by Chikhuri. The 
plaint further recites that the order of the Revenue Court is calculat- 
ed to cause injury to the plaintiff in futyre and the date of this 
order is referred to as the date of the origin of the cause of action. 
The relief sought is a declaration that the plaintiff is the wedded 
wife of Chikhuri and rightful heir to his estate (matruéa). The 
suit was resisted on a variety of pleas, and more especially on the 
allegation that the plaintiff had been dispossessed and the land ` 
occupied by the defendant¢ themselves as their Ahud-kasht. With 
this point, however, we are not concerned in the „present appeal. 
The learned Munsif fixed a number of issues, but decided only 
two of them. The point of his decision was that the suit as° 
brought was not cognizable by a Civil Court and on this finding he 
dismissed the suit. 

In appeal this finding has been reversed by the Subordinate 
Judge of Ghazipur and the suit remanded to the court of first in- 

e 
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stance for trial of the remaining issues. Against this order of re- 
mand the defendants have filed ‘the present appeal. In the course 
of argument before us ‘the case has narrowed itself to this, whether 
‘the suit as brought is one in respect of which the cognizance ¢ of a 
Civil Court is barred by the provisions pf section 167 of the Tens 
aficy Act (Local Act II of 1901). Under that'section ño court 
other than a Revenue Court can take cognizance of any dispute or 
matter in respect of which a suit orapplication might have been 
‘made toa Berenis Court under one or other of the Articles of the 
Fourth Schedule ‘to the said Act. In group C, article No. 34 of 
the aforesaid Schedule, it is laid down that a suit may be brought 
‘before an Assistant Collector of the first class exercising jurisdic- 
tion under that Act*for a declaration as to any of the matters 
` specified in section 95 of the Act. Referring back to section 95 
we find that at any time during the continuance of a tenancy, 
‘either the Jandholder or the tenant may sue for a declaration as 
to any of the following matters, including amongst others (a) 
the name and description of the tenant of the holding, (b) the 


class to which the tenant belongs. According to Musammat Jinsi _ 


the tenancy referred to in her plaint still continues and she is in 
possession of this holding as an occupancy tenant in succession to 
her late husband. It seems to us that it can scarcely be denied 
that, on these allegations of fact, Musammat Jinsi might have 
brought a suit for a declaration that the name and description of 
the tenant of the holding in question is Musammat~ Jinsi, widow of 
Saitek Ahir ; and the elass to which the said tenant belongs is 

“occupancy tenant.” Now it is contended befcre us that the suit 
as brought is not exactly of this description. The case lies in our 
opinion very near the boundary, and like the learned Judges 
who decided the case of Birkam Khushal v. Sumera @), we feel it 
necessary to guard ourselves against layjng down that a suit for a 
declaration of legal status cannot be entertained by a Civil Court 
merely because sych a suit may be brought in consequence of a 
dispute which originally arose between landlord and tenant. We 
tan conceive of a plaint, similar to the present but differently 


drafted, in which a mere declaration as to the existence of a valid . 


marriage might have been sought, and in respect’ of which it could 
scarcely have been held that the jurisdiction of the Civil Court was 
(1) [1018] L L. R, 85 AH., 308. 
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OrviL. ousted. When we come to look at this plaint, taking notice of 
1918. such circumstances as that the order of the Revenue Court of the 
22nd January, 1912, is referred to as the origin of the cause of attion, 
BA Rat that no other property of the deceased Chikhuri is specified except 
Juns. this occupancy holding and that the relief sought is not only a 
got, J. declaration that the plaintiff was the wedded wife of Chikhuri, hut 
also that she was the rightful heir of his estate, we think that in 
taking cognizance of this suit the Civil’ Courts would in substance 
contravene the provisions of section 167 of the Tenancy Act. 
They would be taking cognizance of a dispute of matter in respect 
of which a suit under the Tenancy Act might have been brought. 
On this finding we accept this appeal and, setting aside the order 
appealed against, restore the decree of the court of first. instance, 
dismissing the suit of the plaintiff respondent. The defendants ap- 


pellants will get their costs throughout. 
JMB '’ Appeal allowed. 
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DURGA PRASAD SINGH 


VEIsuUS 


RAJENDRA NARAYAN AND OTHERS. 


Etidence Act (1 of 1878), sochon 98—Etmdence to cary tho terms of urition lease— 
Evidence to prove dehacnoy m area lol out—Effect of deflolenoy—Admisnlnlsty of 
evideonce— Contrant—Agresment to accept reduced rent noi rogistered—Validity of — 
Fant of connderation. . 

A lease was made by the predecessor-in-title of the plaintiff of 400 bighas, 
the boundaries of which were fixed, in favour of the defendant by means of a 
puttah and kabulyat, the rent reserved being Rs. 2,800 a year. On sult being 
brought to recover the arrears of lease-money the defendant pleaded that 
by a subsequent agreement the rent was reduced to Rs. 2,000 per year, 
fpasmueh as the coal under the land was found to be of inferior quality. 
The defendgnts also alleged that the area of the land within the boundaries 
was only 274 bighas andelaimed a proportionate further reduotion in rent, 


Heid, that the question as to what had been demised turned upon the true 
construction of the kagshyat and that construction could not be varied by 
extraneous evidence showing that within the boundaries specified there 
was not 400 bighas of land. 


Held further, that the subasquent agreement to reduce the rent fixed by 
the lease was not admissible in evidence for want of registration and was 
not enforceable for want of consideration. 


APPEAL from a judgment of the High Court at Calcutta 
reported in I. L. R., 37 Cal., 293. 


The material facts appear from the judgment. 

Plaintiff's appeal. 

L. DeGruyther ( J. M. Parikh with him), for the appellants. 
Sir Earle Richard and Bhagwan Din Dube, for the respondents. 
The judgment of their Lordships was delivered by 


* Sir JOHN EpGE.—This is an appeal by Raja Durga Prasad 
Singh, the plaintiff, from a decree, dated the 26th August, 1909, 
of the High Court at Calcutta, which varieda decree, dated the 
27th April, 1907, of the Subordinate Judge of Manbhum in a suit 
for arrears of rent, cesses, and interest, which was brought on the 

, 130 R 


1028 PRIVY OOUNCIL [A.L. J. R. 


15th August, 1906, in the Court of the Subgrdinate Judge of 
Manbhum, upon a mokurari kabuliat of the 3rd December, 1894. 


The kabuliyat was executed by Rajendra Narayan Bagchi, 
now dead, who, with others who derived title through him, was a 
defendant to the suit. Te pottah, corresponding to the kabuliyat, 
was executed by Raja Jaimangal Singh, now dead, the origmal 
lessor, whose interest vested before suit in the plaintiff In the 
kabuliyat, Rajendra Narayan Bagchi acknowledged having received 
from Raja Jaimangal Singh a pottah corresponding to the kabuli- 
yat, and stated that “ On the agreement that the heirs and repre- 
sentatives of both of us, yourself and myself, shall be bound by all 
the terms and conditions of the pottah and this kabuliyat, I execute 
this mokurari maurasi kabuliyat.” The pottah has not been put 


in evidence in this suit, but it has not been suggested by either 
side that it differs in any material respect from the kabuliyat or 
that anything turns upon the construction of the pottah. 


The material words of the kabuliyat so far as it affects the 
matters in issue in-the suit are as follows : — 

“I, having applied to get from you a settlement of the rights of ontting, 
raising, and selling, eto, the coal underneath the 400 bighas of land desoribed 
in the schedule below, within mausah Dobari, in pergunnah Jharia, recorded in 
towzi No. 8 of the distrlet Manbhum Oollectorate, and which is within the 
semindarl owned and possessed by you in ancestral right, and you having granted 
my application, I hereby exesute to you a moknurari permanent maurasi kabullyat 
for 400 bighas of land as per boundaries below, within the said mauseh and 
whieh will be enclosed by me on putting up masonry pillars at my own cost 
and aosording to demarestion made by you for your taking from me Rs. 8,400 
as salami, and fixing an annual mokurari rental of Re. 2,800 for the rights in 
coal under the sald 400 bighas of land ; and I agree that year after year and 
according to the instalment, I shall pay to you into your semindari kachari, 
every year in three instalments, the fixed rental and algo fhe road and publio 
works cesses and other taxes and cosses payable by me according to lew, 
that may be imposed in future by Government, namely, In Braban of each 
year Rs 900, in Aghrén Raeg00, and in Ohaitra Rs. 1,000 out of the rental 
fixed; and after taking dakhilas for the same according to the usage in 
vogue in your serishta, 1 shall thereupon enjoy and continue to enjoy from 
generation to generation all the rights in the eoal under the 400 bighas by 
cutting, raising and selling the same after making the sald coal ft for tho mar- 
ket, and vested with the power of gift, sale and all kinds of assignment of 
the same according to pleasure. The rental fixed shall never on any account be 
varied. . - If I fail to pay any instalment of the rent or ceases, then for 
the unpaid instalment money, I shall pay interest at the rate of rupee one per sent, 
per mengem from the date of the lapsed ingtalment ti]l the date pf payment. H 
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1 fail to pay six consegutive instalment of the rent or cesses, oto., then on the next 
date of instalment you willbe entitled to bring the settled coal Jand into your 
khas pessession. Aseording to this kabuliyat I become vested with the mght and 
title to the eoal under the settled land from to-day. I shall have to pay nothing 
for the year 1801 B.B. as rent or essses, eto. Fromthe year 1802 B. 8. I 
shall continue to pay the entire rent Rs. 2,80Q by proper instalments. You 
areot liable to me for the return of the above amount of salami (premium) or 
for any other mattar.” ; 

The schedule which is referred to in the kabuliyat is as follows: 

SOHEDULE OF THE BOUNDARIES. 

“(On the sonth—bowh dary line of mauxah Fatehpur, as per thak. 

“On the west—boundary line of msauzah Jharia Khas, as per thak. 

‘(On the east—border of the 100 bighus of land settled with Gopal Krishna 
Eoy and others and the Ohatkarfjore. 

i On the north—boundary line of mauzah Bherakata as per thak, and the 
Chatkartjore. 

“Right in the coal underneath the 400 bighas of land, within these boun- 
daries.”’ 

The plaintiff in his plaint alleged that default had been made 
in the payment of instalments of the fixed rent and of the cesses, 
and claimed a decree for Rs. 23,868 in respect of principal and 
interest and further reliefs. So far as is now material, the defen- 
dants to this suit by thdir written statement alleged that the coal 
underneath 400 bighas of land in mauzah Dobari had been 
demised by Raja Jaimangal Singh to the defendant Rajendra 
Narayan Bagchi; that they had not been given possession of the 
underground rights of the 400 bighas of land; that they were 
entitled to an abatement of the rent which had been fixed by the 
kabuliyat; and that they had made tenders of the rent which, 
according to them, was due, and consequently denied that the 
interest which was claimed by the plaintiff was payable. Their 
tenders were based upon a reduced rent. Jt appears that the 
grounds upon which the defendants alleged that the plaintiff was 
not entitled to the rent fixed by the kabuliyat, and was entitled 
only to a reduced rent, were that Raja Jaimangal Singh had, 
according to them, in 1898 reduced the fixed rent from Rs. 2,800 
a year to Rs. 2,000 a year on the representation of Rajendra 
Narayan Bagchi ; that the coal which had been demised was of in- 
ferior quality and could not be sold as steam-coal ; and that under 
part of the land no coal was found; and that by an injunction 
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which was decreed on the 15th December, 1902, in a suit which 
had been brought by the present plaintiff on the 26th April, 1902, 


Horst Pass the right of the defendants to work coal under the demise» was 
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restricted to an area of 274 bighas 4 cottahs. The defendants 
furtker alleged in their written statement that they had paid the 
cesses direct into the CBllectorate, and denied that the plaintiff 
was entitled in law to get any cesses. The defendants claimed 
to set off pro ranto certain costs and interest thereon which had 
been allowed to them as against the plaintiff by the decrees in 
the suit of the 26th April, 1902, 4 


The Subordinate Judge of Manbhum held in this suit that the 
rent fixed by the kabuliyat had been reduced by Raja Jaimangal 
Singh to Rs, 2,000 a year, and that theedefendants were not 
entitled to any further reduction. He also held that the defen- 
dants had tendered the amounts of the reduced rent, and conse- 
quently that the plaintiff was not entitled to interest in respect of 
the amounts so tendered. The Subordinate Judge also found that 
the defendants had paid the cesses direct to the Collector, and 
were not liable to pay them to the plaintiff. The Subordinate 
Judge properly decided that the defendants were entitled to set 
off the costs, with interest, awarded in the suit of 26th April, 1902. 


From the decree of the Subordinate Judge each side appealed to 
the High Court at Calcutta, 


The High Court found that the document by which the defen- 
dants sought to prove that Raja Jaimangal Singh had agreed to 
reduce the rent from Rs. 2,800 to Rs. 2,000 a year was, for want 

- of registration, inadmissible in evidence to vary the terms of the 
kabuliyat, and that the alleged agreement for reduction of rent was 
without consideration and was not enforceable. On both points their 
Lordships agree with these findings of the High Court. There was 
no reliable and admissible*evidence to prove that Raja Jaimangal 
Singh ever bound himself to accept a reduced rent. The fact that 
he did for some years accept a reduced rent is consistent with the 
reduction having been a mere voluntary and temporary abatements 

The High Court having found on evidence not contained in the 
kabuliyat that the rent of Rs. 2,800 a year had been fixed by 
Raja Jaimangal Singh and Rajendra Narayan Bagchi on the 
assumption that within the boundaries specified in the schedule 
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to the kabuliyat there were in fact 400 bighas, concluded 'that the Grits 
description by boundaries of the subject of the demise might be 1918, 
disrebarded, and that the demise was a demise of 400 bighas, Dygai Pra- 
whether 400 bighas were or were not contained within the specified MD ee 
boundaries, and finding on the evidence of an Amin, which fheir eee 
Lardships will later consider, that within the specified boundaries eas 
there were not 400 bighas, and that the defendants were in posses- sei 
sion of only 275 bigħas 3 cottahs 10 chittaks, the High Court decid- 

ed that the defendants were entitled toa proportionate abatement 


of the fixed rent. ^ 


Although, in their Lordships’ opinion, the question as to what 
had been demised in 1894 turned upon the true construction of the 
kabuliyat, and that cofistruction could not be varied by extraneous 
evidence as to the negotiations which led up to the contract which 
was, in fact, made, or by evidence showing that within the bound- 
aries specified in the schedule to the kabuliyat there was not 400 
bighas of land, their Lordships consider that it will be satisfactory 
to ascertain what evidence, jf any, there is as to the actual bigha 
area of land within the boundaries specified in the schedule to the 
kabuliyat, and how it happened that the right of the defendants to 
work coal was, at the time when the rent sued for accrued due, 
restricted, apparently, according to the High Court, tothe coal 
under 275 bighas 3 cottahs 10 chittaks. 

Before the lease by pottah and kabuliyat was made the land 
within the boundaries specified it in the ‘schedule to the kabuliyat 
had not been measured. There is no evidence to show that the 
land had, at any time, been measured by, or on behalf of Raja 
Jaimangal Singh. The defendant, Rajendra Narayan Bagchi, in 
his evidence in this suit, stated, “The 400 bighas were fixed by 
guess. It was not fixed by any measurement. When I took the 
settlement (the lease) it was settled that I would get 400 bighas of 
land. It was also settled that if the land was found to be less the 
deficit would be*made good.” He admitted that some months 
before the 26th April, 1902, he had thecoal-field in his possession 
measured by an Amin, but he stated that he did not remember how 
much land had been ascertained by that measurement. He said, : 
“I never tried to ascertain the area myself.” No evidence bas been 
brought to their Lordships’ attention which suggests that Rajen- 
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dra Narayan Bagchi or any of the other defendants ever complain- 
ed to Raja Jaimangal Singh that they had not been placed in 
possession of the area of coal-field which had been demised in 1894. 
Raja. Jaimangal Singh, who accepted in 1898 and subsequently a 
reduced rent did so on thg representation of Rajendra Narayan 
Bagchi that the coal was of inferior quality and was not, saleabfe 
as steam-coal, and that under part of the lands no cgal had been 
found, and not on any representation or complaint that there were 
not 400 bighas of land within the boundaries specified in the 
schedule to the kabuliyat. / 

On the 26th® April, 1902, the present’ plaintiff brought a suit 
against Rajendra Narayan Bagchi and others, who are either de- 
fendants to this suit or are represented in title by defendants to 
this suit. In his plaint of 1902 Raja Durga Prasad Singh alleged 
that the defendants had wrongfully entered upori and worked his 
coal in mauzah Jharia Khas, and claimed damages and a perpetual 
injunction restraining the defendants from cutting and raising the 
coal in Jharia Khas. In that suit of 1902 a Civil Court Amin was 
deputed to make measurements and to make a report.” He made 
a report which is dated the 29th September, 1902. It appears 
from that report that fpr the purpose of measuring and preparing 
a map he received but little useful or practical assistance from those 
who represented the plaintiff, and that the defendants pointed out 
to him the lands of which they alleged that they had been given 
possession under the demise of 1894. According to the Amin’s re- 


. port the lands so pointed out by the defendants measured 346 


bighas 4 cottahs 4 chittaks, but he reported that ‘the boundaries of 
the lands which were pointed out tohim by the defendants’ did 
not agree with the boundaries as specified in the kabuliyat. In his 
report the Amin stated that of the 346 bighas 4 cottahs 4 chittaks, 
only 257 bighas 3 cotfahs 4 chittaks were within mauzah Dobari. 


° It is to be observed that the lands which the defendants pointed 


out to the Amin included part of mauzah Jharia Khas, where the 
defendants were alleged to have committed the trespass, and it is. 
also to be noticed that the plaintiff in the suit of 1902 had alleged ` 
in his plaint that he believed that the coal in Jharia Khas was of a 
better quality than the coal,which had been demised to the defen- 
dants, and found a ready sale in the market. The Amin prepared 


a map which was in evidence in the suit of 1902, and is in*tevidence 
i ® 
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in this suit. According to his report of 1902, it was not ‘ possible 
for him to lay ‘down on the ground the northern, western, and 
southern boundaries of the defendants’ holding, as there was no field- 
book to show the bearing at the station points and the distances 
of the chain-lines) The Amin was examined as a witness ine this 
syit on the 27th March, 1907, when he fated that he had made the 
map by relaying on it the lands of the Survey and the Thakbast 


map. It is so to be observed that the boundaries according to the . 


Survey map and the Thakbast map did not agree. In his evidence 
given in this suitķhe Amin stated that the area of the lands lying 
within the boundaries which were specified in the schedule to the 
kabuliyat were 275 bighas 3 cottahs 10 chittaks, and that in 
mauzah Dobari, according to the Thakbast, there are 788 bighas 
15 cottahs and 2 chittaks of land. Ifthe statements as to areas, 
` which will later be referred to, contained in the judgment of the 
Subordinate Judge in the suit of 1902 and in the judgment of the 
High Court in appeal in that suit, be correct, the Amin must have 
confounded the areas shown by the Revenue Survey map with the 
areas shown by the Thakbast map. No reliable conclusion as to 
areas can be drawn from the report or from the evidence of the 
Amin. 

The Subordinate fudge in the suit of 1402, in his judgment of 
the 15th December, 1902, stated that “The Amin’s report shows 
that out of the 400 bighas let out to the defendants, they are in 
possession of 346 bighas 4 cottahs and 4 chittaks only. Measur- 
ing according to the Survey map, 86 bighas and 8 cottahs of this 
fall within mauzah Jharia Khas and Fatehpur, and 2 bighas 13 cot» 
tahs and 5 chittaks fall within ‘mauzah Bharakata, and 257 bighas 
13 cottahs and 4 chittaks only fall within mauzah Dobari. But 
measured according to the Thak map, the whole of the land in the 
defendants’ possession, excepting 1,600 square feet, falls within 


mauzah Dobari.” In that suit the Subordinate Judge found that. 


the defendants had trespassed on the plaintiff's coal to the extent 
of 1,600 square feet. On the sth December, 1902, the Subordinate 
e Judge “decreed that an injunction be issued to the effect that the 
defendants do not carry on operations outside mauzah Dobari, as 
delineated in the map by the Civil Court Amin, according to the 
Thakbast map, and that the remaining portion of the claim be 


dismissed.” Except that an injunction was granted, the suit was 
® 
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Orv. dismissed with costs. Whether intentionally or carelessly it is diffi- 
1918. cult to say, but the injunction which the Subordinate Judge grant- 
Doraa ppa- €d was wider in its operation than was the injunction” which * had 
saD Binan been asked for in the plaint of that suit. The Subordinate Judge 
Rises shoufd have confined himself to the question which he had to de- 
Naneran, termine, which was whethd the defendants had committed a tras- 
Sir Joha pass by working coal in the plaintiffs mauzah Jharia Khas, and 
having found that the trespass had been committed, he should 
have confined the injunction to be granted to the injunction which 
n the plaintiff had asked for, namely, an injunctién restraining the 
defendants from trespassing in mauzah Jharia Khas. The Sub- 
ordinate Judge was not concerned with the extent of the area de- 
mised in 1904 in mauzah Dobari. The result is that the defend- 
ants are restrained from working coal outside the limits of mauzah 
Dobari, as delineated, correctly or incorrectly, by the Amin in his 
map, which he stated that he had prepared according to the Thak- 
bast map. A 
From the decree of the 15th December, 1902, of the Subordinate 
Judge, the plaintiff appealed to the High Court at Calcutta, The 
defendants submitted themselves to the injunction which had 
been granted, and did not appeal. The learned Judges of the 
High Court who heard the appeal stated in their judgment that. 
“The area demised to the defendants was 400 bighas within Do- 
bari, but they actually hold only 346 bighas. This actual area 
belongs to Dobari, if the boundaries of that village be taken accord- 
ing to Thakbast map, but only 257. bighag of it belong to that vil- 
dage according to the Revenue Survey map. It is possible that 346 
bighas were leased to the defendants as 400 bighas, but it seems 
impossible that only 257 bighas could have been leased to them as 
400.” The High Court dismissed the appeal with costs, But 
whatever may be the area in bighas within mauzah Dobari of the 
«land which the defendants pointed out to the Amin as being in 
their possession, it is obvious to their Lordships that the Subor- 
dinate Judge and the High Court considered that the defendants 
had 346 bighas of land within mauzah Dobari underneath which® 
they might lawfully continue to work the coal under their kabu- 
° liyat, and that the Subordinate Judge had not intended that 
the injunction which he was granting should have the effect of 
reducing to 257 bighas the area in mauzah Dobari within which 


|; 
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the defendants, might lawfully work the coal under the kabuliyat CTL. 
Their Lordships have no means of ascertaining what was in bigha 1918. 
meħsurement the area in mauzah Dobari to which the defendants Pupas Pra- 
were restricted by the injunction of the 15th December, 1902, and saD SINGH 
whatever that area may in fact be, it t be borne in min@ that Rajana 
there is no evidence to prove that the lands which the defendants NARAYAN. 
pointed out to the Amin were the lands of which they had, in fact, ee 


obtained possession in 1894. 


It was for the defendants to make out a case, if they had one, 
for an abatement of the fixed rent. On this part of the case their 
Lordships find that the defendants have not proved how many 
bighas in fact were contained in the area of mauzah Dobari which 
is within the boundaries which are specified in the schedule to the 
kabuliyat, and they have not proved the area in bighas within 
those boundaries of which they were put in possession. They 
havesnot proved that the area which they pointed out to the Amin 
was the area of which they obtained possession under the kabuli-, 
yat. They have not proyed that otherwise than by the action of 
the Court of the Subordinate Judge in the suit of 1902, in granting 
the injunction in the form in which it was granted, and by their 
own neglect to appeal from that decree, they have been deprived 
of the right to work any coal which otherwise they would have 
been entitled to work under the demise. The action of the Subor- 
dinate Judge in granting the injunction in the form in which it was 
granted gave the defendants no right which they could enforce by 
suit or of which they could avail themselves as a defence to a suit 
for the. fixed rent, although the injunction probably restricted their 
right to work the coal which had been demised in 1894 ; they had 
their remedy by way of appeal from the decree which granted the 
injunction, but they did not avail themselves of it. In their Lord- 
ships’ opinion the defendants have failed to*prove any facts which 
would entitle them to any abatement of the rent fixed by the” | 
kabuliyat. $ 


e It follows from what their Lordships have said that the tenders — : 
in respect of rent, and interest upon arrears of rent, which the 
defendants relied upon, having been tenders based on a reduced 
rent, were not good tenders either as tenders of rent, or of interest 


on arrears of rent, and were ineffective. 
bs I3I R 
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The High Court in the appeal in this suit ¿found that the 

defendants had not proved that they had paid to the Collector 
the cesses and taxes which under the kabuliyat they were bound ' 
to pay to the plaintiff, and gave the plaintiff a decree for Rs. 
361-30 in respect of cesses, calculated on a reduced rent ; the 
plaintiff is entitled to recfver the sum of Rs. 525 in respect ef 
cesses, the only defence pleaded as to the claim in respect of cesses 
having failed. 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, and that the decree of the High Court 
should be varied by decreeing the appellant’s claim-for Rs. 23,868 
less Rs. 3,083-7-9 costs, due by the appellant to the respon- 
dents in respect of the previous suit of the 26th April, 1902, with 
interest at the rate of Rs. 6 per centum per annum from the 
date of suit until realisation on the balance decreed, namely, on 
Rs, 20,784-8-3, with costs in the Court of the Subordinate Judge 
and on appeal in the High Court. 


The respondents must pay the costs of this appeal. 
E. Dalgado, solicitor for the appellant. 
W. W. Box & Co., solicitors for the respondents. 
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Act XIII of 1859 oan only be put in motion by the employer and a magis- 
trate has no jurisdiction to pass orders under that Act when the case before 
him is one undexthe Indian Penal Code. 
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that the plamtsff will gol a sharo in case of success —RKiffoct of agreement as rogards 
thard partes — Poin raised bui not Gesoussod— Prastios. 


Certain members of a joint Hinda family entered into an agreement with 
the respondent which provided that the latter should finance their contemplated 
litigation impeaching oertain dealings with the joint family property in favour 
of the appellant, who was in possession thereof. The terms of the agreement 
were, itor aba, that in the share of the said members in the family property the 
respondent ‘ will be a so-sharer of one-half share ” and that in case of success 
the respondent ‘‘ will be entitled to proprietary possession of the share.’’ -The 
respondet as co-plaintiff with his assignors sued to ujeot the appellant from 
the assignors’ share of the family property, The appellant, however, compro- 
mised with the respondents’ assignors who withdrew from the suit. The appel- 
lant thus became the sole plaintiff. 


Had, that even ifall the impeached dealingr were absolutely void, the res- 
pondent would not be entitled to the relief he claimed unless the sald agreament 
conferred upon him the right to reeover immediate possession of the undivided 
share of the family property of which he sought to recover possession. A plain- 
tiff in an action in ejectment must recover by the strength of his own title, not 
the weakness of his adversary’s. 


Held turther that the said agreement did not confer upon the respondent at 


the time the sult was instituted, a then present right to the possession of any 
sharo m the property, the subject-matter of the suit. 


Lal dohal Ham v. Raja Kasim Huson Kham, [1005] L. R., 821, A., 118, dis- 
tinguished, 

Rellef to which a litigant is not entitled cannot be granted to him, simply 
because those concerned for the parties in the cause abstained from 
discussing ín the lower appellate court a vital point plainly appearing on the 
very face of his written proofs, and plainly raised in the sourt of first instanca, 


Basant SIGE 3. MAHABIR PERAHAD ẹ -° ‘ 


-  Afiveres possession, title by—Sabwerged land, pomossion Peer wns it 18 owt io tte 
posssemon disturbed ezery your. 

Plaintiffs Glaimed possession of certain land which was submerged during 
art ofa and was in possession of defendants during the other part. 
af he defendants pleaded adverse possession. eid, that during the time the 
land was submerged the sonstructive pospossion was łu the rightful owner and 
a title by adverse possession could not be acquired by the trespasser. Særeiary 

of State v. Krishagmonl, 29 Cal. 518, applied. 


LOKNATH v. MAWORATH Raw. fas a E se 
Affidavit, Practice, i 
Bee Practice—Afidavit a eg ae m as 
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Agra Tenancy Act (II of rgor)—Ocoupanoy holding—Math—Wheihor a manager of 

a Math oan acquire cooupancy holding, j 
There is no expreas prohibition against the acquisition of fn ossupane 

holding by the manager of a Math, on behalf ofa Math, nor esuld anys 
prohibition be inferred from any suggestion of alleged polisy in the Tenancy e 
Act; it is not necessary thal the owner of an oeenpancy holding should do the 
actual onltivation with his own hands but heis entitled to employ others to 
do the enltivation. 


PaBMayaNy BINGH » MAHANT KAMANAWD Giz Avs are ve 701 
eo tion a Grvne-holder ng rmi— Not a imam— 
Competent i0 transfor tho grove, a s 


Heid Romako, O. J. (Bamaesi, J., dissenting), that a person who plants a 
grove with the permission of the landholder, upon an agreement to pay rent, is 
competent to transfer his rights in the grova so asto confer on the purchassr a 
right to eontinne in po on of the grove against the wishes of the landholder 
inasmuch as his rights are neither those of an ocoupanoy nor of a pon-cscupansy 


tenant. Md, Yasnv. lilahi, Baksh, [1919] I. L. R., 34 AJL, 545 erred to. 
HOHAMUAD ISMA KHAN v. Mrrav Lat .... ws R 


———— -moion d, Chapter X—Land—Resumption of reni-tree 
grants—Grooe—Land noi held for agricultural pwrposes—Preswmpbhoa—Planilng of 
troos —aoquiosoonoe of Zamindar, 

Land held as a grove, whether on payment of rant or not is not land held 
for agricultural purposes ; the word ‘land’ is used in Chapter X of the Tenanay 
Ast (which deals with the resumption of rent-free grants) in the same sense as 
in section 4(2), Sheomangal v. Sardar Singh, G Á. L J, R. 749, Magh Singh v. 
Nasar Faima, Beloet declaions of 1911 No. 4, referred to. - 


Where there was no evidence that at the time when certain land was given 
asa rent-free grant it was a grove but it was proved that since 1886 it was used 
as a grove there was a presumption that trees were planted on it with the son- 
senl of the proprietor. 


Hani Hasay Kuan v, Patt Raw ° a ies 238 


—_—— > OT ons 98, 99, 30 and $4—Eapropristary tenani—reni 
noi wed by agrocment or by a doores of the couri—Right to,swe-—drrears of rent. 

G@ and H were xemindars who owned some sir land and an oseupancy 
holding. They exesuted a usnufructuary mortgage of their of land and 
oeoupaney holding in favour of A and the predecessor of J. In exucution of a 
money decree against G and A their semindari rights were sold and P 
purchased the same. Subsequently in exesution of a decree for arrears 
of rent P got G and H ejected by the Revenue Court, Later on Pgot Kand J 
also ejected by the Revenue Gourt. P then brought a suit against Mand J for 


arrears of rent for the perlod between the ejectment of G and H and that 
of thelr own ajectment : — 


e 
Held, that P was not entitled to resover the rent in regard to the penoa 
er by 





of time between the two ajecotments as the rent had not been fixed elt 
agreement between the parties or by decree of Court, 

Kasra PRASAD s, PANNA Lan .. os a 7 o See 

= seohom 34—Poraton—Posscssion of land without the 
consent of the owner—Suat for rent by tho one), marniaiaadle, 

Where on partition certain Akud kash: land of the defendant was allotted 
to the plaintiff but the former, *withqnt the consent of the latter, oontinned 
in pqsscesion until a few yoars after the partition and received rent from 
sub-tenants and the plaintiff sned the defendant forthe recovary of the rent 
thus reseived ; held, that section 84 of the Tenaney Ast applied andthe plaintiff 
was clearly epniitied to the rent claimed. Dots Singh v. ammod Ismail Khan, 
pissa] I L B, 230 Al., 295, and Mansi Tiwari v. Raj Kumarial, [1904] 2 A. L. 

R, 1, distinguished. 
KHUSHHAL SINGH 0. ADEARAN NINTH sii aa . B77 


—— > —— eham 34— Possession of land wtihowt consent of owner— 
* Liability for rent— Defendant treated as tenant, 


On a partition of oertain property the share which fell to the plainthf’s 
lot. remained in possession of the defendant. The plaintiff sued the dant 
ar à j è f r 

i e 
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ra Tenancy Act (II of 1901 )— (conid,) 5 #2 i 

for ejectment in the Revenue Court. The defendant pleaded that he was an 
oi- proprletary tenani but the Court held him to be a non—oceupancy tenant 
and ejpeted him. The platntiff then brought the present suit under section 
84, Agra Tenaney Act, for rent for the use and occupation of his land by the 
defendant during the period prior to his ejestmert. 


Held, that the defendant, being in oceupation of the land without perfhis- 
sion fromthe plaintiff, was liable to pay rent for, under sestion 84 of the 
Agra Tenency Act. Hold further that a al under section 84 oan be 
mafntained notwithstanding that the defendant was not in possession at the 
date of the suit. Shoo Gopal Pande v. Thakur Baldeo Singh, 8 A.L.J. R., 
1087, distinguished. š 


gola further that the present suit was not barred by reason of the plaintiff 
treating the defendant as tenant in the previous suit. 


Napas Sovran o. Ganca PRASAD e 


—— — — — ooon 75— Kjecitmoni—Sianding orops—Righis of land- 
holders io purchase—No payment made—Poral Oode (Aa XLV of 1860) section 
579—Theft. 

Certain tenants were ejested from their holdings and formal possession was 
given to the landholder of fhose holdings. The tenants had a right to use the 
land for the poses of growing erope and they accordingly sowed Indian. corn. 
The landholder offered to purchase and the tahsildar fixed a price for jt which, 
however, the landholder did not pay. The tenants out the crops, whereupon 
the landhalder prosecated them for theft, Hold, that the samindar haying 
to tender any price under the provisions of section 75, Agra Tenaney Aet, the 
property in the crops sown by the tenants remained vested in them and did not 
pass to the xemindar and consequently the offence of theft was not committed, 


JopHa Sinan v, Kine-ExPRBOR be Nick ee Di 


- ——— t owions 79, 95—Juristiction—Landlord and tenont—Suii 
by tonami m Ow Court for deolaraton that ho is the son of the lasi tenant and for 
possession of his holding — Lami iahon appiiosble. 


8S claiming to be the legitimate son of J, a deceased occupancy tenant, ap- 
plied for mutation of names in his favour. The semindar objected pleading that 
S was not the legitimate son of J. The application was disallowed.’ then brought 
a suit against the xemindar under section 95 of the Tenansy Act inthe Revenue 
Court asking for a declaration that he was the oceupancy tenant of the h 
The semindar in disputed his legitimacy, andthe first eourt dismissed the 
suit. The Commissioner on appeal mpheld the first sourt on the ground that the 
tenancy was no lo In gence. Two years after this decision 8 filed the 
present suit against the zemindar In the civil court (1) to have it declared that 
he was the son and lawful heir of J, and (2) for posseasion of the oeeupancy 
holding held by J. Held, that the sult must fall Plaintiffs proper remedy 
was o suit under section 79 of the Tenancy Act for possession, and not under 
section 95 ofthat Act. The present sult betng actually one against the zemin- 
dar for possessior of an occupancy holding did not Hein the Civil Court. A 
sult for possession under the Tenaney Act by a tenant illegally dispossessed 
must be brought within six months of the dispossession. Oonsequently, so far 
as the present suit was for a declaration that the plaihtiff was the legitimate 
son of J and as such entitled to the oosupaney hol , the Ciril Court eould 
not grant such a deslaration as it would be of absolutely no value to plaintiff, 


` Brean KHvsnates, BUMIRA .. vs ie fe 3: 


«—— —— c — ssotions 95 and 167 and Schedule IV, group, O, item 34 
e 
2 Ocowpanoy tenancy—Death of oocupancy tonani— Marriage of alleged safo dented by 
the landlord—Stli by widow for declaration of legal siaius—Jurisdiction of Cin] 
Couris, barred, 


A widow applied to the Revenue Oourt for her name being recorded with 
respest to an oscupancy holding in succession to her deceased husband. It wag 
denied by the landlord that she was the lawful wedded wife of the late tenant 

„and the eous refused her application. She then brought a suit in the Ciyg 
° 


— = 





103% 
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. . 
Court asking for a declaration that she was the lawfully wedded wife of the 
deceased and was rightful heir to her estate, ms, the occupancy holding. 


Held, that as order of the Revenue Court refusing mutation of names was 
referred to as the origin of thy cause of action, that no other property of the 
deceased axoapt the ocoupancy holding was claimed and that the relief alaimed 
was not only a declaration of thelega! status of the plaintiff but also a declara- 
tion that she was the right heir to her deceased husband’s occupano, 
tenancy, it was a matter or dispute between landlord and tenant in respest o 
which a wait might have been brought under seetion 95 of the Tenansy Act and 
the suit consequently was not cognixable by a Olvi! Gourt. 


Haw CHARITRA Bar s. JME ABIRIN ni R 
sections 150, 151, 154—Bosumpicon of rent-free grant 





—Judiotal decision— bleaning of. 


The ‘judicial decision’ sontemplated by section 151, Tenancy Act, and other 
similar provisions, is a judicial decision pronoanced by an officer competent to 
deal with the matter. If an officer on a revision of settlement merely enters 
the facts as he finds them without deciding any queatjon of right it ia not a 
judielal desision within the meaning of section 151, Agra Tenansy Act. Daya 
Shanker v. Adashar Hususn, Selected Decisions of the Board of Revenue No. 6 of 


. 1909, approved of 


MUHAMMAD KARIMULLAH F, JEAMMAN SINGH se ei 


——— —— —-— —— secon 194—Sult for qooimont of non 
tonani—Jowt Khata of oo-sharers—Lambardar alons cannot swe, 

A Lambardar by the mere fast of being a Lambardar, earnot sue to eject a 
non-oesupancy tenant, without joining the other co-sharera, In a oase in whieh 
the Khata is joint., Deepa v. Udai, (Board of Revenue Decision No. 6 of 1908], 
not approved of ; Buhambhar Nath v. Bhullo, [1911] L L. B., B4 AIL, 98, refer- 
red to. 


QGULIAR MAL V. JAIRAM si n pa z 


-a —_____ —_- —— seohion 199—Blorigagoes’*nights sot wp by dofomdants 


—Propnetary ttie—Appeal Yes to Disinel Judge. 

In a sult for ejestment under sdotion 58 of the Tenaney Act the defendant 
pleaded that he was not a tenant but a mortgagee of proprietary rights. Hold 
that that smounted to a distinct claiming of a proprietary title or at least a 
portion of the bundle of rights which to make ^ proprietary title and an Ap- 
peal in such a case Jay to the District Judge. 

e 


KALYAN MAL +. BAMAND Sie dy : é 


—  — — — — 8 tion 199 —Morigagess’ rights sol up by defendant— 


Proprictary hile—Appeal ucs to Insinoi Judge, 

In a sult for ejectment under seetion 68 of the Tenancy Aot the defendant 
pleaded that he was not a tenant but a mortgagee of proprietary rights. Hold 
that that amounted to a distinct claiming of a proprietary title or at least a 
portion of the bundle of rights which go to make a proprictary title and an 
appeal in such a case ley tọ the Distriet Judge. 


Kalyan Mac s, BAMAND are séi ei i sea 
sectlon 199—Juriscohon — d ppa — Question of propris- 








tary righi —Planuf damma to be an occupancy ienani—Deimdami daimmg iha lang 


as his khud kasht. 

The plaintiff sued to eject the defendant in the Revenue Court alleging that 
the Jand 16 anit was his occupancy holding and that the defendant was his sub- 
tenant. The defendant sontended that he was a co-sharer in the village and 
that the plaint land was his khud kashti. Heid, that no question of proprietary 
title was raised and no appeal lay to the District Judge from the order of the 
Assistant Collector. Dalchand v. Shamla, [1905] 2 A. L. J. R., 176, dissented 
from. 


Unrr TEWARI 0. BILHABL PANDE ae oh dee si 


ae 


TS 


1] 


11 
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gra Tenancy Act (II of r901)—(ooneld, ) 

— t seotion #08 —Reronue Couris decision om the question 
of tenancy tn a former euil between the partics— Subsequent Cla] Siai— Question of ton- 
ancy agan raised—Revenne Court deasion final as belwoen the parties wn tho absence 
of fraud. 


In a sult for ejestment before a Revenue Court it was desided that the de- 
fendants were the occupancy tenants of the platutiff. The plaintiff there&pon 
sued them for possession in a Ctvil Court on the ground, among others, that the 
Rayenue Court deeree against him had been obtained by fraud. The defendants 
pleaded that they were occupsney tenants and the Revenue Court deeree operat- 
ed as res judicata. The court of first instance required the defendants to have 
the question of their beng ossupancy tenants determined in the Revenue Court. 


Hold, that where once the Revenue Court had passed a decision as to the 
question of tenancy that decision, as between the parties to the suit, and so far 
as that court was corteerned, was, in the absence of fraud, a final decision ; 
and it was in a ease lif the present quite unnecessary for a Olvi) Oourt to pass 
any order under section 202 of the Agra Tenanoy Act, as that section was intend- 
ed to operate only in cases in whieh such question had not already been finally 
determined between the parties In a Revenue Court. 








BARJU Mr +. Borowget PERSHA D wn on tes .. 691 
lenation—Panjeb Agriculturist—Just debt. 

See Custom, Pleadings ae ans a ws wee l 
ancestral Land. 

See Rules for Civil Courts i we ee a .. 1009 
-ppeal—Prosentation by pleader not authorised. 

See Civil Procedure Code, Order 41, Rule 10 . ea <a we 468 
Appeal —Security Proceedings. 

Bee Code of Criminal Prosedure, section 125 ats sà . 16 
arbitratlon— Petition lo rosoko— Excess of authority A 

See Fire Insurance ... an aay ave tt m 4&2 
Asecesors—how to be chosen, 

See Code of Orlminal Procedure, sestion 284 T PP .. 980 
Assignment—Scosssion Ocrtifierte. 

Bee Succession Certificated Act, seetion 4 .. ee ae “4. 968 
Attachment—iegal—swit for damages. P 

See Small Cause Court Act, art. 85 as i Ri 8 
(ttesting witness — Moamng of. 

See Eridenesa Act, section 68 .. ae an as -. 260 
Award—saldity of— Unncccssary pariy noi joining in the referonoe— Deere in accordamos 

with the Award. . 


A Hindu widow in possession of property in lieu of maintenaneoe is not a 
necessary party to a*suit for partition instituted by the male members of the 
family. Where therefore a sult for partition, tn which such a widow is a defen- 
edant, Is referred to arbitration without the widow joining in the referenes, the 
award is a valid and legal award and no appeal lles from a dosree passed in 
accordance therewith. - 


BaBTA PRA8AD v. DHARAM KIRTI BARAN .. oe si 66 
3urma Town aå Village Act. 7 
Bee Goyernment of India Act .., Pa ve © 48 


l |] 
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Cantonments House Accommodation Act of 1goa. —Seetions 6, 8, 18 and £1—Dsa non of 
arbitraiton oommiiiso faal—“ A military officer,” moaning of—Mræh appropriation of 
roni im case of refusal to let a house ata reasonable reni—Proceiure of sec, 8 not fol- 
lowed—.dmouniofrent a matter of contrac. N 


Where there is a dispute between the owner and the tenant of a house in 
Cantonments as to the rent payable, it clearly comes within seetion 21 of the 
Cantoaments House Aecommodation Ast of 1902, and the decision of the arbi- 
tration committee, appointed ¢herennder, to consider the ‘rent of the House, 
fixing a certain amount as Its rent, ls finaland binding upon the parties, though 
it be not asked to consider and does not consider the question of alteration 
improvements. 


The words ‘‘a military offcer ” and “ the military offleer’’ used in sections 
6, 8, and 18, refer to the-particular mulitary offloer at whoso Instance 
a notice is issued under section 9 and not to his sucsessors in offiee. The Act 
does contemplate a fresh appropriation of rant whenever the owner of a house 
in the Cantonments refuses to lot it at a reasonable rent to military officer who 
ean bring himself within seotion 8 (2) of the Ast. 


Where the procedure prescribed by section 8 of the Act is not followed by a 
military offleer the amount of rent payable by him is a matter of contract, ex- 
press or implied, between him and the owner of the house. 

Ramu Bakes 9, 8. M. Biok.. sä Se Kass s Ul! 
Casto Disabilities Removal Act (XXI of 18530)—Hindu Widows Remarriage det (XF of 

1860); section $— Hindu widow— Oonvernon and subeogueni remarriago— Widow's estate 
noi divested— Hindu Law—aght of reversioner—Sult pening between Hindu widow 
and some other party— Substitution of roversioncr’s names—Proteciion of hs miorosis 

in ihe estate. x 

The conversion of a Hindu widow to Mahomedanism does not divest her of 
her interest in her late Hindu ħusband’s estate in view of the provisions of 

Act XXI of 1850; nor does section 2 of Act XV of 1856, by reason of her be- 

coming a Mahomedan and then remarrying, divest her of her interest in her late 

Hindu husband’s estate, as that sestion does not apply to all widows but is con- 

fined to '‘ Hindu widows only.” Khtnni Lal v. Gobind Krishna Narain, ppu 

LL R., 83 Al., 856, followed. Maiungini Gupta v. Ram Rution Roy, [1892] I. L 

ER.. 19 Cal., 289, referred to. ° g 

Had further, that a Hindu widow does not, by reason of her conversion 
and subsequent remarriage, cease to represent her late Hindu busband’s estate 
andthe mother-in-law of the widow cannot, asa reversioner, after her eon- 
version and subeequent remarriage, get her own name substituted In place of the 
widow In any case that might then be pending between her and some other 
party. The reversioner has, however, a right to take steps for the protestion 
of her own interest and institute a sult tn her own nime if anything detrimental 
to the estate is done. 


ABDUL ATIS KHAN 0. NRMA oes . ee . 67 
Cause of action—swi fur vendor and purchaser. 

See vendor and purchaser we ia oy B1 

Bee Code of Civil Prosedure 1908, O. 1, R. 9 ni mn . 6B 


—e— —___- Redemphon—part of morigaged property—Inicegrity of mortgage broken 
—soreral tacking bonds—Depostt (under seoton 88, Transfer of Property Act) of 
money ignored by morigagee—Estoppel—Oonditonal doeroe for redemphon—Palduy 
of. a 


The terms of a usufrustuary m of a eertain share in xamindari were -, 
that it was redeemable iu any Joth. The mortgagees subsequently to the mort- 
gage purchased £of that property and the plaintiffs purchased the ty of 
redemption in the remaining + share The latter deposited in conrt 4 of*the 
mortgage money under seetion 83 of the Transfer of Property Act in Jeth 1909, 
but the mortgagee defendant ignored it. The plaintiffs thereupon sued for 
redemption of their + share. In defence it was pleaded that certain other 

-mo were tacked on to the one in suit and should have been paid off along 
with it; the tender made by the plaintiff was, therefore, insufficient and the suit 


" 
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was ‘arate: till Jeth next, The lower appellate court Held that on payment 


of.the 4 of the aggregate amount of all the mortgages, the plaintiff was to 
obtain possession in Joh next and passed a conditional decree. 


Held, that the plaintiffs being ignorant of the existence of the tacking 
bonds, thelr tender of the amonnt they believed to be due and the ignoring of ft 
by the defendants gave the former a good eause of action for the suit and the 
defendants sould not be heard to say that the plaintiffs showed no readiness to 
pay the mortgage-maney and had no cause of action. - 


1648 


Held further that the mortgage being redeemable in Jah, the conditional - 


deeree passed, ns., that on payment being made by the plaintiffs of ł of the 
entire mortgage debt, possession waa to be giren to him in Veith next, was a 
proper decree in the case, Bans Y. Grrdharial, A. W. N., [1894] page 143, distin- 
galshed, and Manorgth Das v. Madhodas, (unreported 8. A., 1102 of 1913, desided 
on 37th May, 1913), referred to. 


Naremena BINGH 0. AOGHHATBAR SINGH .. Sse an a 


Civil and Revenue Court—/urisdiction. 


Code of Civil Procedure (Act XIV of 1882) section #—decroe—m 


See jurisdietion ° .. ; as ss Se 


caning of—Ohapter 45 
of Owl Procedure Oods. : 

The definition of ‘ deeree” in section 2-of the Vodo is not applicable to the 
word in Oh. 45 thereof, wherein “ dosrou’’ is equivalent to ‘desree, judgment 
or order,’ and therefore the provision in section 688 that orders passed under 
that section shall be final, does not restrict the provision of sestion 695 that an 
appeal may be brought to the King in Counofl from final orders. 


Kewama Prasad Sinan v? MOTI CHAND es 


a —-— ——— —— sewon 811— Praction —Procodta e— Dooree— 


RExccution—Sale of tmmotable property —Death of jxdgment-deblor after atlachnent— 
Nonropresentation of hs logal roproseniative—Sale proclamaiion—Servios theroof— 
Omission of trou »brances— Mi srepresentation of talnés—Matersal frragularities—Oowrl 
of Wards does nol represent its ward tinless if has antu ily taken over his property. 


Where in prosesdings to set aside a salo of immovable property in execu- 
tlon of a decree the evidence established that subsequent to the death of the 
judgment-debtor, who died after the property was attached, no notice of any 
attachment proceedings was served on any person representing the appellant, 
the minor aon and heir of the dereased party, that the directions as regarda the 


1604 


542 


617 


sorviee of the sale proslamation contained in the order for the proclamation of 


sale were not complied wfth, and that the sshedule of the property attached to 
the proclamation under section 287 of the Oode of Civil Procedure eontained 
no statement of the encumbranéea to which the property was in fact Hable and 
gave a gross under-valnation of the property. 

Had, that those matters constituted material Irregularities in publishing 
and conducting the sale within the meaning of section B1l of the Code and, as 
it was proved that the appellant sustained sabstantial In‘ury thereby, the sale 
must be set aside. _ 

Heald, that the interests of the appellantewith regard to the pro sold 
were not represented by the Court of Wards, inasmuch as the court d not take 
over the property sold at any time, and consequently his mother as his natural 
guardian was competent to institute proceedings inthe name of the appellant 
to sot aside the sale and the guardian ad htem appointed to the original court 
refused to act after the execution proceedings were transferred to another ooart. 


Krisowa Prasan Smau v. Moti CHAND .. ee ʻi we 
——Seotion 811—Appeal to Privy Oounal. 

An appeal lies to His Majesty in Oouneil from orders under sections 811 
and 813 of the Code setting aside or refusing to set aside a sale of immovable 
proparty. 3 

Kamwana Prasan SGH 2, MOTI ORHAND .- Sa ks . 

° I32 R 
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d 


Swi for a declaration that a decree mado in a previows suit is noi binding amd for 
restoration to original position. ° 


In eases to which sestion 463 of the (Jode of Civil Proeedure, 1882, applics it 
is not sufficient proof that the exigencies of the seatlon weresomplied with to 
show thft the minor was deseri tn the title to the suit as a or under the 
paardlanstiip of a peraon named afd that the terms of the compromise were 

ore the Court, but there ought to be evidence that the attention of the eourt 
was directly called to the fact that a minor was a party to the compromise, and it 
ought to be shown, by an order on petition or in some ways not open to doubt, 
that the leave of the court was obtained. Inthe absence of evidence to that 
effest the compromise and the decree made in pursuance thereof must -be declared 
not binding on the minor, who should be remitted to his original position. 
® 


Manohar Lal v. Jadu Nath Singh, (1006) L. R., 88 I. A, W88, followed. 


Where two minor-defendants were dessribedin the title of the suit as 

minors under the guardianship of H but no order was made by the eourt as 

by section 448 of the e of Civil Procedure, 1882, appointing the 

sald H guardian for the sult forthe sald minors, kald that the sald minors were 
not in law represented in the said suit. ° 


The words ‘Guardian for the suit’ In seetion 441 of the Code of Civil Proes- 
dure, 1882, mean the guardian for the suit fora minor appointed by the court 
as required by 8, 448 thereof. ‘ 


KUNWAR Panrras ÑINGaH +. BHABUT! AAGE 


—— ——_—— —Seotions 31%315—Auction sale ss asido for 
want of judgmeni-debtor’s saleable interest in the proper(y sold—Auchon-pwrchaser’s 
right io recover purchase money -Bight given by the Oode—Liedianon dat (LX of 
1908), Soh. I, artictes 68, 190-—Not money had and reca ved. 


A certain property was, in execution of a decree, put up to sale and pur- 
chased by the plaintiffs. The proseeds of the sale wore realised and were on 
lst July, 1907, distributed among the different judgment-creditors. An objes- 
tion was taken by a elaimant, to that property in the exeention proceedings 
but was disallowed; whereupon he brought a regular suit?whieh was desreed and 
the plaintiffs were deprived of the property purchased. The plaintiffs instituted 
the present sult on 1th September, 1910, elaiming to get bask the purchase 
money in eertain proportions from the several defendants. 


Heid, that outside the provisions of the Code of Civil Prosedure, an auo- 
tlon purehaser had no right to recover back the purchase money merely by 
showing that the ju ent-debtor had no saleable interest in the property 
sold; and that the plaintiff's cause of action to @nforoe such a ht was 
given to him by seetions 818 to 815 of the Gode of Civil Proeedure of 1882, 
which was in force at the time of the sale and the distribution of the pur 
chase money in the present case, 


Held further that this was a form of suit for whieh there was no special 
provision in the Limitation Aot and therefore artiele 120, and not article 63, 
was applicable, and the suit was within time. 


= Munna Singh v. Singh, [1888] I. L. R., 5 All., 577 ; Mohkindsen 
lbrahim v. Mohammed Mura Cowal. £1919] 28 M. ILs J. R., 487, followed. Ram 
Aunar Shaka v. Ram “Tow Shaka, [1900] 18 O. W. N., 1680. not followed. 
Humuman Kamat v. Hanuman Mandur, [1891] L I. R., 19 Cal, 128. distin- 
guished. 


SIDHESRI Prasap NARAD BINGE ct, GosHaty MAYANAND 


— Llion 351—Insolnenoy = proceedings— No 
schedule of ereditora—Discharged insolaoni—Properiy aoquired by him lator on, 
not liable. 


The appellant, who was a judgment-debtor of the respondent, applied 
to be declared an ineolvent. He was so declared and was discharged 
under section 851, Civil Prosedure Code, 1882. No schedule of creditors was, 
however, prepared. The respondent later on aoquired a certain pro 
and the appellant applied to the Oourt that his claims might be satisfied 

° 
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—— ———~8. 441, 443 and 464—Gfardian for sii— 


Paq@a, 
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from that pro . Hold that there being no sehedgle of creditors the 


appellant could ngt now enforee his decree as though he were a scheduled 


creditor. 
ANIMUDDIN HAIDAR 7. SHLORAJ BINGE i si 


— ~~~ —— Becton 469—Samcton of Cowri Himgu Law 
—Fuiher’s power to compromes—Father acting a%guardion ad litem of ms winor 
gon Family arrangement, 


Where a Hindu-father is party to a partition suit and is himself the next 
friend or guardian of his or son, who is also a party to the sult, the 
father’s powers to bind the minor son by & compromise of the sult are 
sontrolled by section 463 of the Code of Civil Prosedure, 1882, and he can- 
not do any act in his capacity of fathor or managing member, which he is 
debarred from doifig as the next friend or guardian, without the leave of 
_ the court. 


In a sult for partition of jomt Hmda family property, a fathor was party 
and was himself the guardian ad Iktem of his minor son (also a party to 
the sult), and the deeree directed that oertain monies should be paid to the 
father, who afterward under a compromise entered satisfaction of the 
decree. i 


Had, that the Ta that monies were made payable to the father, who was 
admittedly represen 

duty which lay on him to obtain the leave of the court to a compromise 
which was elearly intended to effect the rights and interesis of his son; 
and that as no leave waa obtained from the sourt in be nue of the 
compromise or the satisfaction entered thereunder of the , neléhar was 
binding even as a family arrangement on the son, who must be remitted to his 
original rights under the decrees. ‘ 


Gaunana Row r. TULJaRAM Row A ba n 





Codo of Ciril Procedure (Act V of 1908), Soson #—Ordor under sootion 148. 





Held, that an order made under sestion 148, Oiril Proeedure Code is’ 
not a decree within the meaning of section 2 Ctvil Procedure Code, nor order 
as defined by section 104, of the Oode and is, therefore, not appealable. Rahkima 
v. Nepal, [1892] 14 Al., 620, distinguished. ‘ 


Sunan SINGH V. Baw Banal Lab ee 


e. sim 9-Ohaniable gift—Gift -mado to am 
indicidwal— Whether for famlly—Suit to recover the nft—dgresment among Maha 
Brahmans io dinde fmeoral offerings. 


The plaintiff and the defendant both belonged to a family of Maha-Brah- 
mans, the members of which had, witha view to avoid family disputes and 
effect a division of the offerings that might be made In connection with the 
cremation ceremonies of the olfents of the family, entered into an agreement 
that eertain_members of the family were to ges offerings made o! certain 
days of the month and oertain other member, those on other days. A certain 
well-to-do person died on a day which belonged to the plaintiff who wasa widow,” 
but the donor being of opinion that it would be more efficacious if the gift was 
not divided and iflt was not gtven to afemale, made offerings to the defendant. 


his branch of the family, made ng difference in the i 


Held (Riowarva, O. J., dissenting) that it’ being distinctly stated at the . 


time of the gift that the offerings were not to be divided among the members 

of the family and were not to go to A female member, they were offerings 

made to the defendant in his individual eapsolty and not representing the family 

of whieh the parties were members ; and that the offerings which were to be 

divided were the offerings made to Individual members of the fomily as 
eh members and not offerings made personally to Individual Maha-Brahmans 
d worp members of the family. 


4 7 
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Hold by Bionards, D. J., that ifthe offering was of a nfiture which was 
meluded in the agreement between the parties, the wishes of the donor could 
not te their mghts, and the defendant was bound to make over to the 
plaintiff the gift reeeived by him on the plaintiffs day. Darga Pershad v. Badri, 
6. N.-W. P, 189; Ooehi v Ulfat, I. L. E., 20 AlL, 284, referred to, 


Bow’ Dm 9. Fame CHAND è s Sie 





—____—~ ———sotion 11—Res Judicata—No rebel yranted— 
Frat sn by subsoqueni mor(gagee—prayer of redemption of prior morigage—Second 
sust by prior morigagee—Not barred. 


Certain property was mortgaged to A in 1890 and again to Rin 1897. In 
1897 B brought a suit on his mortgage admitting the prior mortgage and offer- 
ing toredeem it. Gdld not appear. A deeree was passed iP favour of R but 
no mention was made of @’s mortgage in the decree. The Property was sold 
and purchased by J. The representatives of G then brought this suit for sale 
upon the mortgage of 1890. Hald that the claim of the prior mortgagee hav- 
ing been admitted in the sult of the subsequent mort, there was no oooa- 
sion for him to appear and prove his claim and the sult {a therefore not barred 
by the rule of res fucheata. Srimvasa v. Yamuna, 29 Mad., S4, Katchalai Mudau v. 
Kupposna Mudali, M. W, N., 1912, p. 41, followed Sri Gopal v. Pirihi Singh, M 
AIL, 429; Nathu v. Aman, 80 Mad., 158; Gopal Lal y, Banarsi Prasad, 3] Al., 
428, distinguished. 


AJODHIA Paxve’s. IMAYAT-ULLAH rr 


=~ Seotion 11—Res judlcata—Former suli—Tco 
do insititied on same day—Same question raised— Abatement of one appeal—Effect 
ol. a 


Two suits were instituted by the same plaintiff .on the same day in the same 


Court for the same reliefs, one against 4 alone and the other against 4 and 5, 
raising the same questions and were desided by one judgment, but separate 











in whieh A alone was the defundant an Appeal Was also preferred but during the 
pendenay of the first appeal and before t 
having died and the appeals having abated, the decision of the eourt became 


dants and the plaintiff was albo to reeelve a oertain sam of Money. Onan ap- 
plisaslon for the exesation of the deoree it was pleaded that the deorss-holder 
d realised certain debts which had not been allotted to hlm. Hald, that the 
. ploa could not be raised in the execution department as it wis not a matter 
which fell under sestion 47, Code of @lvfl Prooednra. Che judgment-debtor had 
entirely a separate cause of action agalnst the desree-holder which could be 
mado the basis of a separate suit. The petition of objection sould not bé treat- 
ed as a plaint even assuming that sestion 47 (2) enabled the obur? to do 30, as no 
amount was specifically claimed in that petition. 


Monax Lat +. JAGANNATH ii . TEN oe 
— ~ ——Emccxtion proceediag— Mortgage notifoi— Plea of 
Aetitiousnoss of morigage—Estoppel. 

Where in an execution proceeding, on an appliention of the mortgages of the 
property required to ba «old, the mortgage was, without anv enquiry as to Its 
genuineness, notified and tha property was pneshased by the desree holder: hold, 
that in a sult on that mortgage the purchaser was not estopped from pleading. 








214 


VOL.‘ XI.] INDEX. 1049 


Code of Civil Procedure (Act V at 1908)—(eon/d. ) 


that it was fletitioug unless there was on his part a declaration, act, or omission, 
debarring him frometting up the fictitiousness of the deed. 


*Shib Kunwar Singh v. Shoo Prasad Singh. [1906] 28 AN., 418, followed. 
Jamas Man m RADHA KISHIN . x 357 
— S tion 66-— cerita pees OORTE of 





widow. 
* A Hindu widow purchased at a Civil Court auetion sale a house in the name 
of hèr son-in-law and incorporated it into another house left by her husband 
who had died sonless. On her death one of her daughters claimed the house as 
an heir of her deeeased father. The son-in-law in whose name the house was 
purehased raised the plea that he was a certified auction purehaser and the 
sult was barred by yo, 68, O. P. O. Hold, that as the plaintiff did not claim 
thro the widow through the husband of that widow, it sould not be said 
that the purehase wh made on behalf of the plaintiff or any one through whom 
she elaimed and the suit-did not come within the provision of ses. 66, C. P. O. 
Ram Narain v. Mohanian, 26 All., 82, referred to. 





See Muhammedan law, wakf Es s oe - 3 
ee Seotion 65. 

See Rules for Civil Court aie i et i +. 1009 
—— — OO — c on 98 (1) Romoral of mut wall 

Naran Dar v. Durasa Dri a es ai “3 .. 101 


—---— ————— -—— Siion 94—Boope and application of Muham- . 
modan Law— W: ad eal for ihe appoimimom as a mutwelll—Jansdotion 
of Subordinate 


The ope. ka applieatto op of section 92 of the Code of Ctvil Procedure 
are verylimited in sharacter. That section somes into operation where there 
is an alleged breach oftrust or where the direstion of the court is deemed 
necessary forthe administration of the trust andthe reliefs sought are those 
mentioned in that section. It contemplates suits brought in the interest and 
on behalf of the public or the community and does not apply to suits brought by 
an individual member to enfores his personal rights. Badridas Mukim v. Chuni- 
lal John, a I L. E., 88 Oal , 789, and Ghalabai Gaurishanker v. Udaram 
Inokaram, [1911] L In R. , 86 Bom., 29, ‘referred to ; Nawab Mohammad Ibrahim 
Khan v. Ahmad Sad Khan, [1910] 7A. L J. RK, 761, and Said div. Als Jan, 
[1912] 11 A. L J. R, 3, distinguished. 


Where defendant, on the death of the last incumbent, took possesaion as a 
matwalll of a wagf propepy and the plaintiff, claiming to be the rightful 
muttall under the will of the creator of the agf, brought this suit for a dee- 
laration to that affest and for Poe of the property, kald that section 92 of 
the Code of Oivi Procedure did-not apply and the suit could be entertained by 
the Bubordinate Judge, 


MUHAMMAD ABDUL MAJID KHAN 0. AHMAD BAEBD KHAN . .. 673 


to —————- Sostion 100—Second Appeal <Growid of no 
ovidence — Witness believed by cowrt below. 


Of the three witnesses to a deed one was dead at the time of suit, the other 
denied his signature and the third, who-was ifMiterate said he eould not remem- 
ber it. The PERE produecd another man who had not signed the dooument as” 
a witness an proved execution. The eourt of appeal believing this witness 
desreed the ‘isha Held, that there was evidence batoré the court on whieh it 
came to the conelosion that the deed was proved andthe High Oourt souk not 

e interfere in xeeond appeal. 


Jal BEHARI LAL r. PagsHavi LAL Ss obs 400 


——  ——— Srotton 108, ieir. Bale 43, Order 43, Rule 
1(u)—Suu to recoser share of a crop or its walue—Swall Cause Court naiure— No 
second appeal— No appeal irow order of romand. 


The reliefs elaimed in a certain suit, brought in the eourt of a Munsif, were 
that it maybe declared that the plamtiffs, by virtue of a: purehsso, besamea 
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owners of half of certain crops and were entitled to recover their share of the 
crops or its value and a decree may be given for it or in lloutthereof for a sum 
of 156-6-0. ° 

Held, that it was a suit to recover moveable property or its value and was 
of a Small Oause Court nature; and no second-appeal lay from the deeree of an 
appella% court. 

: Hold, further that under Order 48, Rule1 (s), Clvil Proeedare Code, an 
appeal against an order of remand passed under Order 41, Rule 28, Civile 
Procedure Oode, by an appellate court, would He if an appeal would lie from the 
decree of that court. 


BODRABAN 9, SaHODRA ee bs i: ee .. 599 
—— — Sion 104, i 

See section 2 ne Sate sa TE ees . 950 
—— — —— — ——. ——-Sention 110 —Loaso io dppoai to the Prey 


OCounal—Quostion dircotly or indirectly incoleed.—Sabject-maiier of the suli escecded 

Es. 10,000 but that of appeal lsss than Hs. 10,097—Amount indyrocily involved moro 
than Rs. 10,000. 

The value of the subject-matter of a suit was upwards of Rs. 10,000, and 

it raised a question of the validity of an arbitration award relating to pro- 

' perty far exceeding Rs. 10,000. The decree of the first court was reversed 

y the High Court. Leave was asked to appeal to His Majesty in Comel 

and the correstness of the decision of the High Oourt as to the validity or 

otherwise’ of the award was challenged although the value of the subject- 

matter of the proposed appeal was lesa than Rs. 10,000. 


Hold, that the provisions contained in the sesond paragraph of section 
110, Olvil Procedure Code, ware very wide and general, that the deeree of the 
High Court involved a question relating to the property of value ek 
Es 10,000, and leave could be given to appeal to His estyein Coune 
although the value of the subject-matter of the proposed appeal was less 
than Rs. 10,000. Macfarlane Y. Taclaire, [1903] 15 Moore’s P. O., Cases, 181; 
Musi. Aliman v. Musi. Hasiba, [1897] 10. W. N., 98 (notes); Anand Chandra Boss 
v. Broughton, [1872] 9 B. L. B., 428, referred to. . è 


Sai KRIBHEN LAL s. KASEMORO ... eee aes izi . 654 
Sootion 148—Pre-emphon-dearee, fesing umo for 





pay moni— Fetention of ume. : 

Bection 148 of the Civil Proeedure Code does not authorise the Court to 
extend the time fixed by the deeree for payment of purchase-money in pre-emp- 
tion cases. 7 


BUBAMJAN Sinan Y. RANBAHAL LAL oe vate mcr .. 950 


Section 148—Inherent power, 
Hed, that quits apart from section 151 of the Oode’ of Civil Procedure, 
1908, the Court possessed an inherent power to restify the mistake which had 
- been jnadvertently committed. 


`` Das Baxs +. Hanis BHAG ... PS RS ‘is . 625 


— — —_ —_ — Oder 1, Rule 8 -Mosquo—Ecery Mahome- 
Aan entifled to mainiam a stii—Suli not on behalf of the whole communiiy— Binding 
on the parties only. < 


Every Mahomedan who has a right to usoa mosque for purposes of devo- 
tion is entitled to exerstse such right without hindrauce and is competent to 
maintain a suit against any one who interferes with its exercise irrespective ° 
of the provisions of Order 1, Rule 8, of the Code of Civil Prosedure of 1908, 
put if he brings his suit in his personal capacity and not on behalf of the whole 

z Mahomedan community the decision be binding only as between the 
plaintiff and the defendant and eannot be taken advantage of by, or be binding 
on, the Mahomedan community in etal. Jadahara v. Akbar Husain, 

T , 178; Dasondhayv. Muhkammad Abu Natar, 8 A. L. J. R., 710, followed. 


Rix HANDRA & ALI MOHAMMAD ais Y eer . 8 
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— merda 1, rule 9—Non-jander of pariies— Mako- 


modan Law— Ono of (ho hairs alons swing for her sharo— Swi noi bad. 


One of the several heirs, (sisters) of a deceased Mahomedan, sued his 
widow, who had unlawfully transferred the property left by him, for ber 
own share of her brother’s property without impleading the other heirs. 
Heid, that the suit was not bad fornon-joinder of parties and there was go bar 
to an heir of the deceased suing for her shereealone without impleading the 
other hotrs. 

MOHAWAAD ArzaL KHAN 9, Kantian Bro 


———— —____—————- —Order 1, rele 9 and Orda 34, ule 1— 
Transfer of Property Aet (1V of 188%)— Morigage—Retease of the share of one of 
the two joint mortgagors—Tho properties of joint morigagors separaic— Swit on 
mortgage Ame- barrod against one and socurily of his property culingutshed—He noi 
impl — Swit not Wid for non-joindar — Oause of action noi jowi. 


The plaintif brought a sult on foot of a mortgage. Ho alleged that A, 
one of the son. of the mortgagor, had not been heard of for 25 years and 
that A, the other son, had died ehildless ; and marie 8, the only heir of the 
mortgagor, defendant to the suit. In the written statement it was pleaded 
that M was alive and thé suit was bad for non-joimder ; but at e time 
it was filed the suit against him had beeome time-barred. Jt appeared « 
that M and8 were separate and the lower courts gave a decree for the 
whole amount against the property standing separately in the name of 8. 


Held, that Order 84, rule 1, ivil Prosedure Code, had no application to 
the ease ; the elaim against M having become time-barred and the mort- 
gage against his property having become extinguished, the only property 
whieh could be made liable for the mortgage money was the share in posses- 
sion of S m which M had no interest and he was therefore not a necessary 
party to the sult, 


Hold, alfo that the properties of M and 8 being divided, no cause of 
action arose against them jointly and under Order 1 rule 9, the failure to 
implead M was no reason to dismiss the sult against 8. 


Gondanlal Y. Babu Ram, [1911] 9 A.-L. J. R., 84 distinguished ; Jaigobind v. 

Jas Ram, [1898] A. W. N., 120, followed, Imam Ah v. Baiinath Ram Saku, 

peos] L L. R., 88 Oal, 618, Hakim Lal v. Ram mh [19071 6 0. L. J., 46, 

Aiyar T. Muthu Kumar , [1905] L L. R., 29 Mad.. 217, Haro 

Kumari v. Kasiern M: 6 Co., [1907] 70. L. J., 274, Debendra Nath Sen v. 
Mirsa Abdwl Samad, [19*9] 10 O. J.. 150, discussed. 


BanwaL Soan v. Gauzsm Lan. ae 630 


—— a — hrda 8, rile 9—Oanwso of aotion—Swit endor 

Tenancy dot—Socond swit to recover poescesion, 

Heid further that the plaintiff's cause of action under seetion 34 of the 
Agra Tenaney Act was no part of his eause of action to resover possession of 
the property and sould not be joined in the previous suit and the present suit 
waninot barred by the provisions of the Oode of Otvil Prosedure, Order II, 
rule 

NANDAN Suter v, GANGA PRASAD oe oe ee - 786 


To Ordo 5, rulg 18—Sorvice of summons on paternal 
wnele, not suflcrcni wnlees the dofondant proved noi to be found. 
The service of the summons in suits is a very Important part of the pro- 
cedure and the segyiee made upon the paternal nnele ofa defendant, who is 
himself a defendant, and who ltved with him, is not sufficient unless it has 


been proved to the eomplete satisfaction of the court that It was so made be- 
eause the defendant could not be found. 


Maxkuax Das +, MANNU Lat `.. ee oo. š - 875 


ee se Order 7. rule 18—Documents not produced tith 
the plaint— Adxdcsion in evidence at a later stage—Prosumption as to the leace grami- 
od— Practice— Admission by frst couri in cvldence—Power of Appellate Couri. 


In a anit brought on foot of certain mortgage-deeds the plaintiff only filed 
- the copies of these deeds slong with the plaint on the allegation that ‘the 
e ` 


619 
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originals had been mjslaid. On the day the defendants fed thelr written 
statement the original mortgage-deeds were also filed by the plaintiff The 
court of first Instance pa orders that they should be shown to the defend- 
ants and admitted them in evideneos; the lower appellate court Howells 
rejested them. Hold that the ast of the eourt in receiving the documents and 
in calling attention of the other side to them and in the end admitting them in 
evidens may fairly be considered leave granted to the documents beirg plaeed 
on the record within the meaning of the provisions of Order 7, Rule 18 of the 
Oode of Civil Procedure. ‘ ° 


When a court of first instance admits in evidences oertain dosaments whieh 


ought to have been filed with the plaint but were not so filed, and the defend 


ant is not surprised by their being filed late, the lower appellate gourt should 
not reverse the order of admission 





Hast BEAAM 9. JAWAHIR SMEH.. ee . o a3 . 68 
—_— - — Order 6, rule 17—Ameondatoni of plant. 
Slee Specific Relief Act section 54(6) ga . . 42 











—Orda 6, rule 17—Ewsoution of doeroe after 18 
years. Bee Transfer of Property Aet section 58 «+ .. is 


a——— Order 8, rule 6—Set° of-—Panjab Act (I of 
1904)—Ruqga barred by hantation—Olaim in Punjab, S 
A defendant can claim to set off against the plaintifs demand any aseor- 
tained aum of money legally recoverable by him from the plaintif. When a 
defundant elaimed a set off of a ragga on which he could have brought a sujt 
in the Panjab, kold that the sum was legally resoverabla ani the set off could be 
allowed in these Provinces. 


Bacnowamw LAL y. BANARSI Das so i cs 14 


———————Order 9, rule 8 —abeence of the appellant's 
at the hearing—appollant pi csoni—asked for adjourameni—adpournment 
refused —appeal dismissed as nol pressod— Procedure to be adopted— Practice. 


On the date fixed for the hearing of an appeal one of two appellants ap- 
peared before the Court andapplied for the a Suen mat of the appeal. He was 
called on to argue hia appeal but he said he had nothing to say and there- 
upon the appeal was dismissed on the ground that it had not been supported, 

‘old, that the fact that the appellant applied for an adjournment showed that 
he did not drop his appeal and under the eireumstances it was for the Judge 
to consider the grounds of appeal and to deside the case on the merits. 


BALDEO PRASAD #. KUNWAR BAHADUR a si a 1 


—— —— — c — Orde 9, rule 18—§sardan of minor dofendani— 
Applicaton oppoecd—Vakalatnama fled—Miscollancous matior—Sertice of frosh 
potico neccesary. 

A defendant is entitled to reeelve notice of the admission of the suit 
together with a copy of the plaint. Where therefore a defendant appears 
through a Vakil before the admission of the sult, to defend an application 
for his appointment as guardian of a minor defendant, hald that Lhe appearance 
is not one for the purpose of defending the whole suit and notice of the admis- 
sion of sult should be servqd upon him. 


. QULAB OHAND v. SHANKAR LAL 


— ——— — —— — -——— Order $0, rle 18— Proli minary docr6e— Direction 
for preparation of Anal decrese—Appoat. i 


TIn a sult for partition a preliminary desree was passed and confirmed on 
appeal When the case went baek to the court of first instance for the pas- 
aoa of a final decree it passed an order directing that actual partition should 
be made in accordance with certain direstfons then given by him. Held, that 
the appeal lay against that order at that stage inasmuch as no final dearee had 
been made. The order appealed against eould not amount toa second prel- 
miary decree as the Code of Oivil Procedure sontemplated one preliminary 
deeree and no more. 3 


BHARATENDU #. YAKUB HUBAIN es ee mae, oe 1 
. e 
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———— c e Order 40, rule Pie nee tontion after transfer 
ofa Judge Pronounced by sucosssor, if valid. 
A Judge may pronounce a judgment written but not pronounsed by his pre- 
decessor-in-offies even tf, at the time the judgment is written he has ceased to 
be the Judge of the court where evidense wag heard. 


Satyendra Nath Ray Chaudheri v. Kastura Kuman Ghaiwalyn, [1908] L L. R., 
e 85 CaL, 756, followed. 


Basa NT BEHARI GHOSHAL V. SEORETARY oF BTATE FOR INDIA .. . 41l 
—— — — Orde 81, rulo 8—tmccrigfied payment. 

Bee Execution of deeree. ao te oe sae ww 224 
-—_—. —»——— Order 41, rwo 16—Deores for dower and 





costs—Transtor of degree for oosts—Righis of transferes, 

In a suit for dower instituted by a Mahomedan widow against the heirs “of 
bor deceased husband, a deeree for the dower and costs was passed against the 
assots of the husband fn the hands of the heirs. Upon appeal by the latter 
the High Court affirmed the desree with costs. 


The decree-holder transferred the desree for costs only to R.O. Upon an 
application by the transferee to execute the deeree for costs, hold, that the decree 
was one and indivisible for recovery of the dower plus the costs incurred in the . 
suit, and the bare fact of a portion of the sum decreed being recoverable only 
from the assets of the deceased did not make the deeree one which sould be 
divided into two separate decrees with regard to which the deeree-holder 
would be entitled to exesate separately. 


In cases of transfer the desres could be executed in the same manner and 
sabject to the same eonditlon,as if the application were made by the deeree- 
holder. The trausferes, therefore, could not take out execution for the portion 
transferred to him. 


Raw CHANDER Nark Katia. ABDUL HAKIM oe . .. 249 
Order #1, rile e E E E of— 


Objection as to, ? 
An objection to the validity of the assignment ought to be raised whoa 
the assignee applied under Order 21, rale 16. to gat himself substituted in 


place of the desres-holder. a 
Mowras AnXaD Y. SRI RaM .. aes oe vee - 845 


Order 31, rule 18—Oross-docress of different 
couris—AppUoation for exsention of decrees nol in the samo couri—Set-off not alowod, 


A obtained a deeree against Nin ths eourt of the Subordinate Judge of 
Shahjahanpur and in exeeation of that decrees prayed that the amount of 
another desree obtained by N against A in another suit in the eourt of the 
Manalf of Rast Budaun should be set off against A’s decroe. 

- Holà. that the set off prayed for eould not be allowed inasmueh as the two 
desress were not-in course of exeeution in the same court, and the ease did 
vot fall within tha purview of Order 21. rule 18, of | the Oivil Prosedare Code. 


APEALUNHiaga Y. NURUL HUDA.. ° «we 768 
ely £1, rule i Frosin Pradai. 

The prosedarg preseribed by Order 31, Rule 58 of the Code of Civil Proee- 
dure 1908 (s. ot the Code of 1882) is permissive only. Where therefore a 


party to whom such a proeedure is open chooses to adopt another procedure 
e it in no way affects his right. 


Kawaasra LAL o. NATIONAL BANK a dis wae .. 413 
—— m — Orda 81, rulo 88— Unindoà immoveabls p oporiy 
— Preemption on ihs bams of defeanble tile. 


Mahal Fakir Bakhsh was divided by an imperfeet partition into Patti Fakir 
Bakhsh and Patti Mumtaxuddin. there beng no shamilat patti. A share in patti 
Mumtaraddin was sold on September 20, 1910, in exesntion ot a yil Court 
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desree. Plaintiff was then a sharer in Patti Fakir Bakhsh anf he bid at the 
auction-sale. Defendant had purchased by private dale certain shares in Patt! 
Mumtamddin on August 10, 1910, and he aecordingly also bid at the auction-« 
sale of (he share which was soll in exeention of the deeree on September 20, 
1910. The share was knocked down to defendant. Plaintiff sued to preempt 
the shares purchased by defendants privately and obtained decrees. Plaint 

e also saed under Order 21, rale 88, eU. P C.,to resover possession of the 
shares which had been knooked down to defendant at the auction-sale. 


Had, that plaintiff was entitled to sueesed and that the defeasible title to 
the shares in Patti Mumtasaddin acquired by defendant did not give him the 
right to preempt in suit as k co-sharer. 


Kamta Prasad v. Mohan Bhagat, [1908] I. L. R., 88 AlL, 45, and Nabiban hbi 
Y. Kauleshar Bai, [1907] 4 A. L. J, B., B5, followed. : soe 
Query : Whether under the circumstances of the ease ‘the undivided pro- 


rty. for the purposes of Order 21, rule 88, is the whole or only the 
` Pari Muomtasuddin. 


ABDUL QHAFOR v. GHULAM HUSAIN a 297 


—_——— ——_— — — Order $$, rule $—Appeal—AUl legal represen- ~> 
tilives of a deceased musi be brought on the record, $ 
Before a court proceeds wlth the hearing of an appeal in whioh the appellant 
is dead, it must cause all who prove themselves to be his legal represen - 
tatives to be made parties. Ghawasdi Lal y Amur Bogum, [1894] LL R., 16 al, 
211. 


Fazal MOAWMAD KHAN v. HABIBULLAH KHAN gst 719 


37-— Order 23, ralo 1~JVrihdrawal of sult with per- 
mission to a frosh smi— Absence or moomplsiensss of omdenoe, 

The provisions of Order 38, rule 1, of Civil Prosedare Code are not meant to 
help a plaintiff to make up a gap in the evidence diseovered during the pendeney 
of his appeal and the absence or incompleteness of evidence is not sufficient 
ground for granting permission to a plaintiff to withdraw a sult with a view to 
bring a fresh one, ; 
KHUB OHAND ¥. AJODHYA PRASAD id x 788 


-——— Order 8%, rulo 3— Gwardian ad iMiem— Hindu 





a ne ee e 











sult for sale agalust both the father and son and obtained a decree, At the time 
the mortgage was made, the father of the plaintiff was the sole owner of the - 
property as the latter had not then been born. In the nfo sult the father 
was made guardian ad Bem of the son. ‘The son, after his father’s death sued 
~ the defendant to set aside the desree on the ground that the debt was incurred © 
for immoral purposes and the father not being the on who could raise that 
defenee the plaintiff was not properly represented in tease Hold, that the 
mortgage having been made before the birth of the plaintiff, the defence of the 
debt having been incurred for immoral purposes was not available to the son 


and the of appointing them as guardian, if sueh it was, did not cause 
an; damage to the plaintiff and fhe pro in the previous mortgage suit 
could not be interfured with. ` 

° NARAYAN Das v. Har DAYAL ... 7 641 





he a Order 34, rulo 1—Neocesary party mot broughi 
upon the record—Intor est od only m part of properiy— Effet of. è 

Buit for sale ona mortgage of 1892. The plaintiff failed to make a sub- 
sequent mortgagee a party to his suit. The second mortgage comprised of a 
portion of the property mortgaged in the first mo ge. 

Hold, that the mortgagee of the subsequent moras had an interest in the 
equity of redemption and was a necessary party to the sult within the meaning 
of Order 84, rule 1, of the Civil Procedure Oode but the affect of the omission 
to make him 3- party was not the total dismissal of the suit but only of'so 


much of it as ated to the property comprised in the subsequent mort- 
gage. - 
Anam Smenn s, GoxanSmen ,. - “as T s tooo 1 
e 


a anian 
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—— ——Order 34, rule 5—Fos payable. 
Beo Court Fides Act .. PP 


re ns nay a gia ame for pay 
meni of monsy in a redemption sai. 


In a suit for sale upon a mor the a were ordered tê redeem 
certain prior mortgage. They deposited the“money but by miscaleulation de- 
posited a smaller amount than they were required to do. The court gave them 
an extension of time to deposit the defisieney. Hald, that the court was justified 
by Order 84, rule 8 to extend the time for payment. 


KALLAN v. SADHO LAL p 


— —-—o0rder H, Si “10> ne ae oreo in a 





swit for sale on a worigage—Appellats decrees for cosis agains! only one of the dolend- 


anis— Final door ces included— Effect of—Deoree agamnst only one doltendant. 

The legislature does not ater that the holder of a Spear desree must 
necessarily wait for the termination of all proceed appeal before apply- 
ing for a final decree and therefore Order 84, rule 10, Procedure Code refers 
primarily to costs ineurred in the court whieh prepares the final deeree. 


Where, however, the final deeree is applied for and passed, as in the present 
ease, after the passing of the appellate desrees of costs, the decree-holder ean- 
not atk for an sesount of the costs of appeal to be taken and to have it 
included m the acsount declared to be finally due Every desree should be 
interpreted with reference to the faete of the case. 3 


Where it appeared that the desrees for costs were passed against one only 
of the several defendants and the amount was not ineluded in the final decree 
and the mortgaged property had actually been sold and proved insufficient to 
satisfy the deeree, the appellate decrees should be treated ss being simple 
money decrees against only: one of the defendants. 


Magu) Fatima v. Lalta Prasad, eh b; „L. R, 90 AD.. 838, Eaj Kumar 
Singh v. Shoo Narain Sahu, ee 85 Cal., 481, Damodar Das v. Budh 
Kear, [1888] I. L- R., 10 AN., hanya 'Ojha v. Eam Bahadar Singh, [1912] 
160. W. N., 781, and E B. A. 1461, decided on 2§rd April, 1918, referred to. 
MUHAMAD BADIQ v. GHOUS MUHAMMAD 


—— -—— Orda $4, rue 14—Suit for poescesson of mort- 
gaged property ty — Decree for cosis—Aitachmont of morigaged property—Swi not barred, 

Rule 14 of Order 84 of-the Oode of Civil Prosedure provides for cases in 
which the deeree-holder seeks to satisfy a claim whieh he could enforee by virtue 
ofhis mortgage KAatraj Mal v. Daw, I. L. R., 83 Cal., 296, referred to. 


A usufructuary morégage was made in favour of 8. Part of the mort- 
gaged property was in the poæession of prior mortgagees and part comprised 
Mortgages rights in favour of the mortgagors themselves. o mortgagora 
covenanted that they would redeem the prior mortgages and foreclose the 
mortgage held by them and then deliver possession to B. They complied with the 
former portion of the covenant but did not deliver possession. B assigned 
tfe mo to BN. SN. brought a sult for possession and obtained a 
decree w awarded coats. In execution of the deeree for costs attach- 
ment of he mortgaged property, that_is, the equity of redemption of the mort- 
gagors in the property was applied for.e H that 8. N. vas not debarred 
from doing so by Order 84, rule 14, of the Code of Ciril Procedure inasmudéh 
as the costs awarded were costs which conld only be realised by virtue of the 
deeree made by the court and the claim for costa was not a olaim which arose 


tada the mortgage. - Abda} Rashid v. Dilewkh Roi, L. L. R., 27 All, 517, 
on. 


Hanipans Raro Spi Nrwag Naik F ee 
— — -—- — — Order 39, jul Ly Ona 43, rule 1, ais 
(r)—Order refusing or granting myunotion—dAppeal Les from ather. 


An order refusing as well as one granting an injanoction is an order covered 
by Order 48, rule 1, elause (r) Act V of 1904, and an appeal les from an 
order refusing to grant an injunction. 

Latha NARAIN r. Haw OHanas Dass = T 


mt ee ji na eae 
e 
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idor 40, rule 1—Appkeationgfor temporary 


——— 0 
tenes Onder putting both pariies in possession dunng pendoncy of swi — Legality 
order. 


In a suit for partition pending before a District Judge, an application was ° 


made by the defendant for temporary Injunetion. The District Judge, there- 
upon, ted that until the determination of the suit, the plaintiff shall have 
the onntrol And management of a portion of the property in suit and the defen- 
dant of another portion Hald, tht the order of the Distriet Judge was in 
affect an order appointing receiver and was covered by the provialona of Order 
40, rule 1, of the Evil Procedure Code; a court has a right to proceed under that 
rule where it appears to it to be just and convenient to do so and the order is 
not improper or illegal merely because it is made sno mois. 


DAN PRASAD 98, Gor1 KisHay tee oH is e n 
—_——— ———— Order 41, rulo 10—Vakalatnimah—Omission 


to mention lhe name of the pleader—Appomiment moalid—A ppeag presoniod by kin, 


- 


not properly presented—Odjootion may be taken ai any stago. 


A pleader whose name is omitted trom the body of the Vakalainamah is 
not a duly appointed pleader and an appeal presented by him is not properly 
presented, even thongh the omission might be only due to an oversight. 

Hald, farther that the fact that no objection ia taken till a very late s 
would not validate the appointment of the pleader which is not ma 
properly, 

PokApal Singh v. Dambar Singh, 6 A. L.J. Notes, p. 110, followed. 

MUHAMMAD ALI KHAN ¢. BAKTU ss A sa 


—-—-——— — -——— Order 41, rulo 10—Vakalatnamah—Owmssion 


to menuon the ploader—Apporntment inoalid—Appeal prosentod hy Aim mot properly 


presenied— Objection may be taken at any siago. 


A pleader whose name is omitted from the body af the sakalainamah is not 
a duly appointed pleader and an appeal presonted by him is not properly 
presented even though the omission might be due to an oversight, 


Held further, that the fact that no objection is taken til a vory late stage 
would not validate the appointment of the pleader which is not made properly, 


MOHAMAD ALI KHAN +. JASRAN a sss i ‘ 
“~~ ———— ——Order 41, rule $8—Order 43, rula 1 (a)— 


Order of diswnssal of a swt for non-appearance of partes—Order soi ando by appellate 
cow t—First court directed to hear the case—Not a romand order—WNo appeal. - 





A suit was dismissed by the court of first instance for non-appearance 
of either of the parties, On appeal by one of the partivs the appellate sourt 
set aside the order of dismissal and directed that the first court should hear 
the case. Held, that the order passed on appeal was not an order of remand 


under Order 41, rule 28, Ovi] Prooedare Oode, and no appeal from it lay under ' 


Order 48, rule 1 (x), Code of Olvil Procedure, 
WAHIDUNNIBSA 0. KUNDANLAL sue 


3 —— Sor. I, Order V—Serace of stm MONS —Didy 
of serving officer —Opimon of sorang oficer—Afidanit to contain what stops he took. 


Where summons was not serve? personally on a defendant and the peon 
whb was charged with the service of it, on his return, gave tt as his opinion 
based merely on inference, that the defendant was evading service or was away 
at some other place and the affidavit filed by him did not show What action he 


took in the way of serving the summons, Aold, that the service was not 
sufficient, 





The service of a summons ora notlee upon a Person is a very important 
step and the action of the person charged with the service should be set out in 
fall and be supported by his affidavit and until this ig done the summons cannot 
be considered to have been sufficiently served. 


Bru Baw Keri es. OHEHAJJU MAL 


Page 


978 


458 


* 1015 


615 


540 
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do of Criminal Procedure (Act V of 1898)—Ouase irighls by Scesions—Tansfor, 
growds of—Magustrays making enquiry, capressing strong tows and going io be pro- 
duced as a wiiasss—Iransfor not allowed. e 

Where a case is triable by a Court of Seasions it wl not be a good ground 
for the tranafer of the case from the court of the Magistrate holding an engairy 
that the Magistrate expressed certain strong views against e party, or that he 18 
going to be produced as a witness. : ; 


MUNESHAR 9, RAGHUBAR . -e` on . 


oe —— amilon 4, ol. (b)}-—-Oomplaini— Petion 
against a Toksiidor addressed io ihe Oollootor— District Hapaira Mentad it as com- 
piami—Enqeiry insiituied —Poitionor took part m eageiry— of the petiuioners 
—Thar subsoqueni action. 
The tloners addressed a petition to the Uolleetor of Muttra alleging that 
a ‘Tebsil had been guilty of certain acts, some of whioh It appeared amount- 
od to offences under the Indian Penal Oode. They farther əd for issue of 
orders to the Tehaildarsto refrain from dolng those acts. The Distriet Magis- 
trate of Muttra who received that petition treated it as a complaint and ordered 
auengulry. The petitioners did not at all protest against the course taken by 
him and prodaced evidence in support of their petition Ib was, however, dis- 
missed and they applied in revision to the Sessions Judge, referring to thelr 
tion as Complainant s*complaint and prayed fora further torial enquiry 
be the matier of thoir complaint. The revision was also rejec The District 
Magistrate took action under section 476, Oriminal Prooedure Code and prooeed- 
ed to make a complaint against the petitioners for offences under sestions 182 
and 911, Penal Jode. In defence !t wa» pleaded that the petition on whieh 
engalry procceded was not a complaint under sestion 4 (b) al Proeedure 
eo Had, that although the petition was addressed to the Oollestor and the 
oners did not appear to m a complaint or to invoke the exerelse by the 
gistrate of his powers as such, the snbseqaent action of the petitioners show- 
“ed that whatever may have beenthe heading and the language of the petition 
they all along intended it to be a complaint and desired the Magistrate to take 
en under the Oode of Oriminal Prosedure. 


BAULLAN +. EMPEROR 


741 








—_—___ — +2. —_— -— Sections 34, Lld, 493 amd 455— Acoused 
acquitted wader saction 343, Indian Penal Code—Sudsoqguont doatk of the infured— 
Commiimeni io Sotsions n 


B and R were charged for eausing simple hurt to K. The caso was com- 
pounded and both the aesused wore acquitted. K, later on, died of the injury 
caused byS and R. The Magistrate, thereupon, sent up R for trial before the 
Bessions under section and arged 8, as he found that ths injury 
eansod by him did notin any way contribute to K’s death. TheSessions Judge 
directed the Magistrate to commit R also and he was committed acsordingly. 
Held, that there was no legal bar to the trial of 8 under section 804, Indian 
Penal Oode, and to his conviction under that seotion if the evidenow enabled 
the court to apply alther section 84 or 114 of the Urlminal Prosedure Code to 
the ease. A commitnient ean only be set aside on a point of law and as no 
such point arose in this case High Court aid not interfere. i 


Bimnaw r, FuPIROR . . | one +. 959 


——— — — Selhon 85— Jasin trial—Conourrent 





Sai onoot. ' 
- A Bessions Ju has no power to order sentences to run coneurrently 
unless the accused is sonvic 


at one trial for two or more distinct offences. 
$ If the Court wished to take the sentence in thefirst trial into consideration it 


might have done 80 imposing a lesser sentence in the subsequent case, 

Where, therefore, a Seasions Judge heaving convicted an sccused passed a 
sentence of imprisonment and ordered that lt would be concurrent with the 
sentence he was undergoing for quite a distinct offence for which he had been tried 


ata sopäraie trial, kald, that the order was bad, sestion B5 of the Qode of 
Procedure not applying to the case. z 
MArpuL HUSIN o. EMPEROR 268 
o 
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————-Bootion 54 (1 —Pmal Ocido (Act XIV of 
1880), section 453 —Oogmssbio offence— Warrant issuod—Arregt withont warrani— 
credible infor mation of ths oo nmission—Obstr uctron im tho ‘Tiseharge of his duty. 


A warrant of arrest was issued against R, on a charge of cheating, to the 
Sub-Inspestor of the thana within whose jorisdistlou R resided That offleer 
ordered his subordinate constables to be on the look-out for R and arrest him 
wherdver foand. One of the constables cams acroas R and proceeded to arrest 
him informing him of the isshe of warrant against him. Tho warrant itse 
was however not produced The accused interfered with the constable in arrès 
ing B and managed to prevent his arrest, 

Held, that under seotion 54 (1), Criminal Procedure Code, the constable was 
empowered to make the arrest without warrant as he had credible information 
that the person wanted had committed a sognizable offence and in making the 
arrest he was oocupied inthe disehargu of his duty asa pplice offleer and any 
interfersnoe with that arrest amounted to obstructing a police offlesr in the 
discharge of his duty and was on offence under section 363 of the Indian Penal 
Code. Qusen Espress y. Dalip, (1896) L L. R., 18 All, 246, distinguished. 7 


GOPAL Suorau 4. EMPIEOR 











——Seotions 55, 110,' Ohaptor FIII—Arrest 
withowt a warraat— Proceeding tender section 110. . 

Section 55 of the Code of Oriminal Procedure is independent of Chapter 
VIII of the Oode although proceeding under that Chapter might follow an 
arrest under seotion 65, Oriminal Procedure Oode, as s natural sequence A 
police officer can, thercfore, arrest or eause to bo arrested. without a warrant or 
an order of a Magistrate, any person who is by repute a robber, house breaker 
or thief, or otherwise comes under section 110, j 


Nepal v. EMPIBOR or i fs on * see 5 


~m~ M Imas 89 (0) of a house 
Otjeotor doth an agriculiurist and semundar— His main sosros of incom —Burden of 
proof. 


Where a person alsims exemption of his house from sale under sestlon 60 
(0) of the Oode of Civil Prosedure and it appears that he is both a semindar 
and au agrioolturist it 1s in Order to get the benefit of that section for him to 
show thet his main source of income is agriculture and that he is an agricul- 
turist in the strict sense of the term, 

Jana Prasad BAUT », RAGHONATA Prasad sis one we 482 
——— —— ——— Soottons 110, 127—Soowrtiy for good be- 
kanour —Beidenso of oases in whioh docused suspsciod— Not ovidsnce of general ropwio, 

Evidence of cases in which the appileant is suspeeted is not evidence of 
general repute within the meaning of section 11% of the Oriminal Prosedare 

8. 





Whore the evidence is equally balanced in a case under seorion 110, no order 
requiring s6sarity should be made. 


BAHAM ALI co; EMPEROR 461 








peer ————__——-——Seetions 138, 187 and 140—Roemovat of 
masance—Oanse showa— Complainant io produce evidence Arsi — Practice,” `- 
In a proceeding under sestion 188, Criminal Prosedure Code, before an order 
absolute can be passed under sectlon 110 a complainant, that fa the who 
ehas set the law ìn motion, has to produse evidense and that the opposite party is 
not bound to produce evidence until this has been done, Hingan v. Emperor, 
[1009] 6 A. L. J. E , 685, referred to Bs 
INDAR P. EMPEROR... as ae ae or . 98) 
Eee —————Seotion = 185 —Juriacketon™ Appeal—Dia- a 
triot-Magustra‘s cannot set aside order of Mag sirafe of the first olass. 

P was bound over to keep the peace by a Magistrate of the first class. He 
applied to the District Magistrate to sanecel the order under section 125 of the 
Crimtnal Prosedure Code. The District Magistrate treated it n3 an appeal and 
set aside the order, Held, that no appeal lay to tho Distriot Magistrate against 
the order and that under gsetion 125 he opald esncal the bonds only on the 
ground that they were nol neseasary. < 

BAWAEd Dae t. Partan BDYGH ... ai A 4, ce .. 18 

ri e 
° 
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- ——e———— ——sSøion 145 clause (4)—Jurishicdon- Pro- 





sumpiion— Actual pussogsion. 

Tho jurisdiction of a Magistrate to initiate proceedings under seetion 145, 
Criminal Proeedure Code, is not determined by the date of dispossession of one 
of the parties elaiming the land, bat itis determined by an apprehension, based 
on reliable information, that a dispute likely to cause a breach of the peace ex- 
ists between two parties The Proviso 4 of sectiom 145, Criminal Prosedure Code, 
merely recites a clroumatance under whieh presumption of possession may be 
meade in favour of one of the disputants. A Magistrate does not act without 
jarindistion if he decides the question of actual possession on grounds other 
than the presumption referred to in the proviso. 


BHEORAJ Sines 0. EMPAROR aA 


ee ——— Sohon 145, 147 and £89—Non-compliance 
wath the provisions of socion 145 (4)—Fudence nol recorded—Oider passed without 
junsdiction—Ronson. ~ 


805 


The District Magistrate of Jaunpur apprehending a breach of the pence 
on aceount of a dispute between one Baijnath and certsin Mahomedans as to a 
burial ground, ordered proceedings to be instituted under section 145, Criminal 
Proeedare Code. Writtert statements were fled by both the parties claiming 
the ownership and possession of the land. During the pendeney of the pro- 
ceedings the Mahomedans applied that the proceedings be considered as taken 
under svstion 147 of the Oode, as the real dispute between the parties was not 
as to the ownership and possession of land but as to the right to bury corpses 
of the Mahomedans therein Their application was disallowed and the Joint ` 
Magistrate, before whom the proceedings were pending, without recording any 
evidence closed the case and made an order that the Mahomedans should not 
interfere with the possession of Baijnath and referred the parties tọ the Civil 
Court. bg 


Held, that in closing the proceedings and passing an order to the prejudice 
of the applicants without taking evidence,” the Magistrate acted without 
jurisdiction and his order was open to revision by the High Court, Under 
section 145 (4) the Magistrate was bound to receive and record all the evidence 
that the parties wanted to produee. Den Prasad v. Shb Dat Rat, (1407) 80 ALL, 
41, referred to, 


Under the peculiar eircumstances of the present oase, however, the Court 
did not exercise its discretion in favour of the applicants. 


JHENGAR v. BAIJNATH ssi wid os ee 586 
Betton 145—J ris diction of Magisirate— No 
liko hood of breach of peaco— Both pas tics tm possession. 


When a Magistrate does not state in his order that a dispute exists which is 
likely to cnuse a breach of the peace he has no jurisdiction to take any action 
under tlon 145 of the Code of Criminal Procedure. Held, further that when 
a Magistrate finds that both parties are entitled tothe land he cannot give 
exclusive possession of the property to one tothe exclusion of the other. 
Behari Lal vy. Okay, [1967] A. W. N., 49, Jhalbay, Dal Chand, unreported, 
referred to and approved. . 7 


Dax PARSHAD v. GANEBR . o se es: 686 
- t ations 190, 800, 206— Pobos report, acon 
undor— Knowledge basad on complaint—Duty of Magistrate. 

A ‘police report’ mentioned in see. 190 (b) of the Oode ot Criminal Prosedure 
is not limited to areport mentioned in seo. 170 of the Code and the preceding 
sections. Where on information received by post a Magistrate sent the case 
to the pollee for enay and report and on the report thus resetved took 
cognizance of the case, that it must be presumed that the notion taken 
by him was based onthe pollee report. The object of the Code is that before 
proceedings are taken against an accused person, Buch a8 would bring him to 
a court of Typtice, a Magistrate must have before him knowledge based elther 


1058 INDEX. [A L J. 


Code of Criminal Procedure (Act V. of 1898)— contd. Pac 


upon a oom plait ‘or upm police report. In ease wfere the Magistrate 

chooses to take action without such independent report heds bound to inform 

the accused that he is entitled to be tried by some court other than his own.» 
BABRFARAZ KHAN 9. EMPEROR ae ss 


~~. I ———— Section 195 ol. (b) § (¢)—Sanotion to pro- 
seoute- power of appellate court to grant, 

A doeument was prodused” before a Munsif with an endorsement which 
he held to be a forgery. On appeal an Additional Judge agreed with the 
finding of the Munsif. An applioation for sanction to prosecute the plaintiff 
and his witnesses was made to the Additional Judge who had dealded the 
appeal. Held, that the Additional Judge had jarisdiotion ta entertain the 
apploation. 

BHADESHAR TEWARI 9, KANTA PRARAD 7 ae ae ed 

— -c ——— — _8souons 195, 498—'“dny per ” moanm—ng 
of—Absolule stranger—Sanction—Applioant actuated by personal grudge, 


One U epeles for and obtained the sanction to prosecute M on the oharge 
of perjary. filed a complaint, upon whioh certain witnesses woro examined. 
Then A applied to the Magistrate asking for permission to continue the pro- 
secution of M on the ground that U had colluded with M and was onwill 
to go on with the prosecution. M also applied the same day stating that 
was unwilling to continue the proseeution and opposing A’4applieation. It 
appeared that A was then engaged in a olvil litigation against M and wanted 
leave to continue the prosecution to harass M. Held, that it is inexpedlent to 
grant sanction to prosecute under section 195, Code of Orlmina’ Proeedure, 
when the person obtaining sanction might use it for the purpose of harassin 
hig opponent 4 fortiori no permission to eontinue the prosecution should 
be gran to such a person. Naar Husin v. Dosi Mohammad, I. L. R., 26 
All, 1; and Mou Ram v. Madar Mal, A. W. N. 1908, p. 170, referred to. It 
ls doubtful whether the worda ‘any person’ fn section 495, Oodp of Oriminal 
Prosedure, molade an absolute stranger who has no connection with the 
prosecution and whose desire to help the prosesution is based on a personal 
grudge only. 

DARSHAN Dass. ATHA Paw oe srs 


~ LM ections £08 and 04—Sirict procedure to bo 
followed by Magistrate —Esidenoe— Papers in previous complaint 
The District Magistrate on receiving a complaint and examining the com- 
plainant should follow the striet procedure laid down in sections 203 and 204 of 
the Code of Orfminal Procedure. He has no power to eall for and consider the 
papers which resulted from any previous petition for enquiry filled by the eom- 
plainant and consisted of a local enquiry made in pursuance thereof. 


Baqan y. BANSI isi axi ass aye Pe ban 

—_ — — Soon 204—Duty of the Magisirate when 

imposisgahon by person other (han Aimsolf ordered by a Magistrate—No further local 
investigation by himsclf in the absence of the accused. 

When a Magistrate has onee acted under section 202, and ordered an 
investigation by a person other than himself, he is precluded from following the 
latter’s loea] investigation up by an on ulry in the absence of the aesused. 
Duties and powers of Magigtrates discuss 

Baw Prasad v. Mori Len 


3) 





92 


75 





——— — Sootion 403—Exramınation of ons of proseou- 
tion tolinessos and co nplainan!—Siatomoni of acousod —Co m piani dismissod— Dismissal 
lega — Procsdure—Ewaminahon of al prosecution wrinosses ; 

A Magistrate examined the complainant and only one witness for prosesu- 
tion, took the statement of the sesnsed and, without examining the rest of œ 
the prosecution witnesses, dismissed the complaint making an order for the 
payment of compensation. Held, that the procedure of the trying Magistrate 
was illegal, he could not after having heard evidence for the prosecation 
pass an order dismiss the eomplatnt, though he could have made an order 
of discharge Held further, that the entire evidence for the prosesutian 
should have been received by the Magistrate unless for some very strong 
reasons he considered the evidence unnecessary. ` 

GOKUL ORHAND 9. MAHABIR MAAR = ae e + 45] 
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—-—- —-———— Seotions $07 and $15—Oomeutment to the 
Oourt of Sesmons—Disorotion of the Magistrate—Com mitment to be quashai—A poini 
of law. 








A commitment onee made by a Magistrate could be quashed by the High 
Court only on a point of law. A Magistrate fas discretion to commit an aceuboed 
to the Bessions when he i4 of opinion that he eannot be punished ad umely by 
„him (the Magistrate). Where, therefore, a Magistrate in the exereise of sueh dis- 
cretion commits an ascased to the Sessions the High Court eannot interfere, 


°  Mpmror s, BALDIO .. is oe sš ic .. 439 
—— ——-—Sostions £88, $34, 435 and #39— 





Joinder of Charges. 


Where at a trial several persons are cha with several offences, punish- 
able under sectlona.802 and 838 of the Indian al Code, whieh do not form 
part of the same transaction, kald, that the trial was ilegal. Subrahmania 
Ayyar v. K.-E., 25 MAL, 61, followed. @.-H. v. Falirappa, 15 Bom., 419, and - 
Q.-E. v. Fafram, 16 Bom., 414, distingaished. 


SHANKAR © EMPEROR 188 








—— ~ Soton £60—summary trial— Powers 
of Magistr :1e —Oase unde? the Oompanies’ Aoi. - 

Bestion 250 of the Oode of Criminal Procedure gives the Magistrate a power 
to try summarily all eases not punishable with death, transportation or im- 
prisonment for a term exceeding six months and there is nothing in law to restrict 
the Magistrate in exersising such powers in eases under the Companies’ Act, 


Dita NATE p. EwPxROR T Ss T .. 198 


——————Berlion $84—Asecesors io be ohoten 
from those summoned for any particular session— Legality of trial, 

When a sriminal trial is to be held with the aid of assessors only such per- 
sons oan be chosen by the Judge to act as assessors as have been summoned as 
such for the purposes of that trial, When one of the assessors Gnly was an 
‘assegsor summozed for any partieular cave the trial of the secused was egal. 
Quocn-Empress 9. Badri, []804] A. W. N , 207, referved to. 


Max SINGH v. EMPRROR soe e. 930 


—— -———— Soation 339 (3) Trial for merder— 
Conditional pardon io an accomplice— King’s titness— Oontradistory statement betore 
Magisirate—Sanction to prosscuie, 


B was tendered in evidence ag an accomplice giving evidenes under a condi- 
tional promise of pardon. Before the committing Magistrate he gave evidence 
that the acensed had confmitted murder. When examined again before the 
same officer, he said that his previous statement was false, Before the Bea- 
sions Judge he again returned to his first statement. 


Held, that a witness who was in any way induced to make a false statement 
in egnneetion with a capital charge should be allowed every posible locus 
Demtentias and sanetion to prosecute him should not be given merely on the 
ground that he contradicted himself before the committmg Magistrate. In this 
ease, however, sanetion was given. . A 
e 
EMPEROR v. BODRA ise as eee is .. 9H 


: ———— — Section £88—statement in the absence of 











aocused. d 
6 See Hvidenee Act, sostion 91 ~. 


Power io sanotion compromise. 








——Bechon $45 (&)—<Appellate oowri— 


The power of an appellate court to graut sanction to compromise a ease 
arising under seetion $35 of the Code of Orimimal P-zoeedure is given to an 
appellate court under alanse 5 of section 845 of the Code of Criminal 
Prosedurg, This section is rendered unnecessary if the appellate court be 


e 134 R - 
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held to have power to grent sanction to compromise under olaute (d) -of sos- 

tion 468, of the Oods of Oriminal Prosedure. Section 489 grants certain fixed 

powers, and does not mention gestion 845, clause (5). Emperor v. Ram Piyare,, 
82 AI., 138, doubted. 


Naqr Anwapt. AHPAROR ` 
- e 








P — ~- —Sestion 30i—Confoesion—Emdsno of 
tor ins. 
See Evidence Act, seetion 91... oe ia Sn c 
— n LLM MMM eoon 367—Judg mont inoperative entl 
pronownced, i 


A Bench of Honorary Magistrates tried a case and a judgment was written 
by them convicting and senteneing the aceused. Before pronouneing it how- 
ever, they changed their minds and sent the case up to the rgana Offleer 
under section 849, Orimina] Procedure Oode. ° ; 


Hald, that a judgment, though written and signed, was inoperative until it 
was pronouneed and must be merely taken as an expression of opinion. 


RAMDHUN RAI y. EMPIROR 


— Ss -— —Booilon 408 (3)—dggragalo sentenoos— 
Meamng of—Sortonoss io run concurrenily. 

The words ‘‘ aggregate sentence ” and in fact that whole of el. (8) sec. 408 
relate to a case of consecutive sentences. Where, therefore, two sentences have 
to run concurrently there is no aggregation of sentences within the meaning of 
seotion 408 (8) of the Oode of Criminal Procedure. Shor Mohammad v. Emperor, 
1901, P. R. Cr. cases 85, King-Emperor Y. Tula Das, 11 Bom. L. R , 544, followed. 





TuLLs RAN ov. EMPAROR sia eee es ee 
SSS SS —— — Section £76. E 
Bee Sanction to prosecute s ae aes wee vee 
—— — — — — Soon 476—High Court, powers of, to 


tatorfere with orders of District Rogusirar. , 


A District Registrar is not a court subordinate to thé High Court either on 
the Otvil, Or:minal or Revenue side and the High Gourt has no power to interfere 
with the order of the Registrar impounding a document and calling upon tne 
applicants to show cause why they should not be prosesuted for forgery. 


Unorr NARAIN DUBE 9. EMPEROR 


m Sections 517 and 518 — Powers of tho 
Appellate Cowrit— Parkes ordered to esiabh sh thar clams jo property in dispute in a 
wit Cotrt, 











The appellate court has under seetion 520, Oriminal Procedure Code, the same. 
powers, as the court which tried the erlminal case originally, to pass an order 
under section 517 of the Code directing the parties to get their claim to any 
property, produced before it or in its custody rding which any offence 
appears to have been committed, established in e Civil Court. i S 


Amat ÑHAH KHAN ¢, EMPEROR 








sociion 5839 —appheoabiliiy of. 


See Evidence Act, section 91 .. ss 
a 777, y A 


Seo Excise Act, section 62 i ʻ è se ee 

1  —_—_———— Section 537—Appliontion of —Prosecu- 
iion sanctioned by District Magistrate— Question of want of jurisdlotion noi ralsed— 
Omission cured by. 

Sestion 587 of the Code of Oriminsl Prosedure eontemplates not only a case 
of irregularities but errors and omissions as well. 

A District Magistrate having entertained a eomplaint for bringing a false 
charge, made over the ease to another Magistrate. The accused was tried 
there and convicted. There was no sanction for the prosecution but no 
E objection was taken to the juriedietion of the trying Magistrate based upon the 
we absence of sanetion. The Districts Jndge, upon appeal, affirmed tha sonvie- 
tton. 
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Hold, that fhe ease was covered by the provisions Of section 587, Criminal 
Procedure Oode, *the oase belng one of omission, and that the objection should 
Bave been raised at an early stago of the prossedings. j 
OcHHAN p. EMPEROR a ay 


=O teotion 540—Righi to summon further 
wcrinesses when once the powor is exhausied—Poxsr of Magistrate noi soised of tha case . 
lo summon witnesses. 

° The accused were charged under the Exeise Act and placed before Mr. L, 8. 
White for tria. That offleer examined the prosecution w Knasen and called upon 
the accused for their defense. After the defence was taken the case was adjourn- 
ed Mr. White being away from the station, an application to summon oertein 
witnesses was putin and ilased before Mr. Jwala Prasad, another Magistrate, 
“who was not selzed of the oase. He passed an order to summon witnesses. Held, 
that he bad absolutely no power to pass the order. The accused having exhaust- 
ed the power of summoning witnesses by filing their first Hst of witnesses could 
not summon any other witnesses otherwise than by moving the court to act under 
section 540 of the Oriminal Prosedure Code. 

MANGAL PRASAD v. EMPEROR .. oe 


809: 








-onion 556—BExase Act (XL of 1886) 
—Magistrate giwng wformation io the poboe and directing an onquiry—No such con- 
neotion as ousts furisdiciion. £ 
Where a Magistrate, under the Erolse Act, lays before an Inspector of 
poliee eertain information regarding the conduet of the aeoused in his dealings 
iu opium and directs the said Inspeetor to make an enquiry on the basis of that 
information and a prosecution is subsequently instituted in the ordinary 
course by the investigating police offleer, held, that the Magistrate eannot be 
sald to have such connection with the proceedings antecedent to the prosecution 
as Would debar him from yigg the asonsed or committing him for trial In re 
Inayat Husgin, [1399] A. W. N , 74, Em v Biseswar Bhatiacharf, [1910], I. L. 
R., 82 AIL, 685. In re Ganeshi, [1808], L L. B,15 All, 192, referred to. 


BABU RAN y. EMPEROR oo ns isi ate n. 852 
Companies’ Act (VI af 188a)—Shares applied for on certain oondinons— Condition 
procedeni—Oomdition nos fulfllei—Apphoant neiihet momber nor contributory but 
oredator. 
A limited company issued prospectus and Invited the publie to subseribe 
the necessary capital for a particular branch of the business to be started at 
Fyzabad and certain shares were subscribed only on condition that that parti- 
cular braneh of the business was started. Shares were accordingly allotted but 
there being no prospest of starting that particular branch, the direstors decided 
that the conditional shareholders might be paid. The Oompany then went 
Into Uguidation. Held, tit the intention of the parties was that the condition 
should be treated as a condition presedent to the purehase of shares and the 
appHoant was neither a member of the company nora contribatory but he was 
a creditor of the company and entitled to get back what he had already paid. 
He was not liable to pay the balance of bis share-money. 
o MANENDRA Gopal v. LACHANAN PRagaD .. . 


{VI of 1890) —Section 7á—Fix ed penally —lesser 


penally whether could be awarded. 
Where, therefore, the Direetors of a, com y were put on their trial 
for not filing the balance sheet with the trer of Joint Stock Cone 
aaa within the time fixed, keid, that the Magistrate could try the case sum- 
marily, E i . ; 
Held farther that the penalty laid down under section 74 of the Companies’ 
Act is a fixed penalty, and the Magistrate trying a ease under that section 18 not : 
competent to infliet n lesser penalty. Q -E v. Moore, 20 Cal., 676, referred to. 
Disa NATE 8. EMPEROR oe us oe se +e 
—— ———— —— — 8eotion 167—Motice of appeal—Procinons 
imperative, j 
Section 169 of the Indian Companies’ Act makes it obligatorí on the 
appellant to give notice of his intention to appeal against any order made in 
course of the winding up of a company Where, therefore, sueh notice is not 
given the appellate court cannot hear the appeal. z 
@. 7. Bowen o DætiaL BANK A a et ne 800 


” 





—— 
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Compromise— Power of—to sanction. » Paae, 
See Code of OriminaleProcedure, section 345 (5) “3 Eee . 18 
Concurrent Sentence. e i 
See Code of Criminal Prəsedure, section 85 os er ..° 268 
Contempt case. 
See Pfactice—contempt case x s ee ai ... 955 
Contract— High rate of sntoresi— Undue influence — Simple Ime esl ai 5 por coni. por menr- 
scm noi wmoonscionadle 

Where no undue influence had been exereised by a mortgagee n stipulation 
to pay simple interest at the rate ot five per cent per mensem could be entorced 
ab the rate was not necessarily ancongsiouable, 

QENDAN LAL V. SHAH ZADI A oe ee oh oe ve 155 

fico clork —ALoneai sorvani— Master and soriani—Notice toeleave. 
’ An office clerk, like mental servants, is bound to give bne month’s notioe 
before leaving the service of his employers ; he is not entitled to get remunera- 
tion for a broken portion of the month when he leaves the serviee in the middle 
of the month, without the consent of his employer. ° 
RALLI BROTHERS t. AMBIKA Prasan” ws “ae as we 104 
———- Votuntary pay noni, 
Ree Limitation Act, crlicle 141 es was ae .. J79 
——åct IX of 1872). section 8—Renard offered by public advortisewont— Perfor w- 
ance of aoi—Inference of acosptarce—Person undor an obligation to perform—Not 
entitled to tho reward. . 

A suit for recovery of a reward offered by public advertisement can be 
founded only on acontract. In order to constitute a contract, there must be 
an acceptance of the offer and there san be no acceptance unless there is a 
knowledge of the offer. The* performance of the act, however, raises an 
inference of acceptance, anda claim for the reward arises on the basis of a 
contrast. 

The defendant’s nephew abssonded. The plaintiff, who was in defendant's 
sorvieo as a mtd, was sent to search for the missing boy He took the duty 
upon himself and went to Hardwar. In his absenee the defendant issued 
certain hand-bills, offering Rs. 501 to the man who found the boy out. The 
plaintiff traced him and claimed the reward. Had, that the plaintiff, having ` 
undertaken the duty of searehing for the boy before the reward was offered, was 
under an obligation to search for and trase him out and conld not olaim the 
reward, ‘ 

Wilkams v Oarwardine, 4 B. & A., 621, Gibbons v. Proctor, 64 L. T., 594, not 
followed. e 

LALMAN SHUKLA ¢, GAURI DaTT ee aise ee 489 


——_——Soetion 11 —Sals-deed in faour ofeminors —Vondes h inng no title—Minors dis- 
posseesed— Right to recover purchase moncy—Oause of action. ; 


The defendant sold certion property to the plaintiffs who, were minors at 
tho time The vendor obtained the consideratien money and put the plainthfs 
fn possession of the property. Ona suit bya third party the plaintiffs were 
dispossessed, tho court finding thal the vendor had no right to sell., The plain- s: 
tiffs «ned for resovery of the purchase money. Held, that the plaintiffs hada 
good cause of action for resovery of the purchase money, Inasmuch as it would - 
be highly tnequltabie to allow the vendor to retain the vendees’ money although 
the latter had been deprived of the provarty sold because the former had no 
title. Mir Sarwarjan v. Fakhruddin, L, R.89L A.. 1; Mohori Bibi v. Dharmo 
Das Ghose, I. L. R., 80.0al.. 589, distinguished. 


Wardan Kray. JÁNAK SINGH - 512 
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e a 
— ———— Seotions 15,69, 70 and 78— Coernon—Invotuatar ypaymeni— 
Money paid to remogp Gliaohweni—Sut to recover back momBy. so paid—Oause of 
aotion—Bemedy against wrong-door. 
A payment made under the force of execution proceedings is a payment ~ 
made under compulsion and oan be resovered back. Dooh Ohad v. Ram Kishen 
Singh, L. R., 8 I. A., 98, followed. 


e 
When the property of the plaintif 1s atteched in execution of a deeree In 
favour of the defendants against a third person and he pays up the amount of 
the decree the payment is Involuntary whieh the plaintiff is entitled to recover 
from the defendant by a regular suit. 


The word “eoereion” in sestion 72 of the Indian Contract Act (IX of 1872) - 
is used in its general and ordinary sense as an English word and its meaning is 
not controlled by the definition of ‘‘eoerelon” in section 16, which definition ts 
expreasly inserted for the spesial objest of applying to 8. l4, : €., to define what 
is the eriterton whetheg an agreement was made by consent extorted by eoerelon 
and does not control the interpretation of “eoereion’? when the word is used in 
other surroundings. ~ 


Hold further that section 09 and 70 of the Indian Contract Act’do not refer 
in any way to remedies inst the wrong-doer and are therefore wholly irrele- 
vant to the question whether the plaint diseloses a cause of action. 


KANHAYA Lane. NATIONAL BANK OF DMIA .. es ee . 418 





pgosleration— want of. 


Bee Evidence Act, section 92 0 s ec oe 1026 


ostë— Liability of Crown for. 


When the Crown is a party to an appeal, the general rule is that the Crown 
neither pays or reeetves costs, unless the case is governed by some losal statute 
or there are exeeptional circumstances justifying a departure from the general 
rule. Johnsoh v. Rex, 1904, L. B., A. C., 817, at 825, followed. ~ É 


VAITHIMATHA PILLA! ¢, EMPFROR sa . . .. 881 


3ourt-Foes Act (VII of 1870) — Appeal from fal deorse—Codo of Cial Procedure (dot 





——— 


F of 1908), Order 34, rule §—Ad valorem comt-fes. + 


An sppeal from the final decree passed under Order &4, rule 5, requires an 
ad talorem eour:-fee and cannot be stamped as an appeal from an order. 


BAJRANGI LAL 3. MAHABIR KUAR ... ni Š oe 801 


__—___ ——Seotton 7, ol, 9— Stii for saloon a mortgage—Couri-fee 
payable in appeal—talne of the subject-matter —amowni declared duo on daio flmed for 
e 





In a suit forsale ona mortgage a desreo was pas»ed declaring a sum of 
money due on the mortgage whieh ineluded interest on the princtpal amount 
secured by the mortgage from the date of suit to the date fixed for payment. 
The defendant appealed valuing his appeal at n sum which did uot inelude the 
interest from the date of suit to the date fixed for payment. Held, that the 
value of the subject-matter of appeal was the amount which the eourt below had 
declared due to the plaintiff on the date fired for payment and the eourt-fee 
payable was an ad calorem fee on that amount z 


BALDEKO SINGH *. KALKA PRASAD .. eo on he 2 20 





: __—_»_ ——Seeton 7, d. $-—Deores on morigage—Separaie liabilities 
of disiimot properisce—Appeal in respect of distinct properties. 


ln a suit for sale on a mortgage a decree was passed -deelering the separate 

Uabllities of the different properties mortgaged. One of the defendants whose 

was held liable for specifies sums of money appealed. Held: that the 

proper sourt-fee payable on the memorandum of appeal was fee caloulated on 

tho sums of money for whieh the defendant’s property was held liable and not 
for the full amount Of the decree. E 


OmmapRAy v, Cover or Wands Set. e ue 88 
° . 


A 
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> —o Sohon 7 (ww) Sch. (1) ari. (1)-Awt for redemption 
or forectosurc—Oourt-fee payable on appeal —Amount docroehup io the date of the 
dooree— Future tntorest not to be taken into consideration. ‘ e 

Heid, that the rule, that in a redemption or foreclosure sult eourt-foo is pay- 
able upon the principal amount secured by the mortgage, applies to a suit ins- 
titutedgin the court of first instance, ‘In appeal an ad valorem eourt-fee is payable 
on the value of the subjeot-mattee of the appeal, which is the amount whloh the 
court by its decree declared that the plaintiff was entitled to reeover at the datg 
of the deeree and not the principal amount of the mortgage. 

Hold further that in all cases in which the amount dae at the date of the 
deeree can be ascertained by reference to the udgment and the decree, it is that 
amount on which the appeal or cross-objectiofis should for the purposes of eourt- 
fee be valued ; future terest should not be taken into account. 


RaGHUBIB PRagaD 0. SHANKAR BAKBH SINGH 
Court of Wards—represeniation of minor’s estate. 

Bee Civil Prosedure Code, section f i 

Seo Orimtma] proceedings —practice—evidenes. 


Custom—ploadings— Burden of proof—Sikh Jats— Panjab ugmouliurisis—AMonaton of 
ancestral proporly— Noocsssiy —Just debt. t. 
The plaintiffs, who were Sikh Jats, sued to set aside a deed of sale of 
ancestral property executed by their father since deceased in favour of the 
defendant, on the allegation that according to the custom of the agrloulturists 
of the Punjab their father was not competent to sell ancestral lands without 
necessity and there was no necessity for sale, The defeadant by his pleadings 
did not deny the oustom alleged : 

Hold, that it must be taken as admitted on the pleadings that the custom 
alleged by the plaintiffs, applied and consequently the onus of pro validity 
as against the plaintiffs of the consideration was upon the defendant 
vendee, 

Held, also, that the payment of a ‘‘Jast debt” by the male proprietor of 
lands to which the oustom, alleged applied was a n lty for whieh he sould 
validly as against the reversionera alienate ancestral property and the * just 
debt” meant a debt which was actually due and was noe lmnioeal: illegal, or 
opposed to public polley, and had not been contracted as an act of reckless 
axtravagancs, or of wanton waste, or with the intention of destroying the 
interest of the reversioners 


Det Ditta v. Sundagur Singh No. 65, Punjab Record, Owl Judg meni, appiored, 
Kigpa 8inen p. BALWANT SINGH sa o> x es yi 
Decroo—dgamsi several dofondants— Appeal by one—Oosts to be recovered by him alone. 


See Code of Ulvil Prosedure, 1908, Order 34, rule 10. 
——— —transfor of—Right of transfor oe. 
See Code of Civil Procedare, Order 21, rule 16 ee aie © is 
District Registrar— iVhothor subordinate to High Court. 
Bee Code of Criminal Prqcedure, section 476 
e 


Easement—Londlord and tenant— Tenant Of one JOU owner cannot dam a right of 
easement agams! the others —Eapropnetary lenanis. 


Hold, that a tenant of one of the several joint owners of a village oaunot 
sequiese a right of easement against the others s0 long fa there has been no 
partition as he is atenant of the whole proprie body and caunot naequire 
a right of easement against his own landlords dit Singh v. Kash Bag 
[1893] LL. R, 14 AlL, 185, referred to Hald further that the mere fret, that 
a tenant is an exproprietary tenant ot certain flelds does not confer on him 
a Tight to ireigace the fields of which ho {s an exproprietary tenant with water 
of a tank from which he used to irrigate those flelds when he Wasa proprietor, 


BAHADUR v. Kiva] Ray AND OTHERS... o fe twa > ade 


» 10: 
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See Municipalltts Act, section 187 Aas ate By ons 


stoppel,—Adoption—denial of. 
fee Hindu Law—adoption wy ʻi sb 


Indemnifier gwon notice of demand—Nov.action takon —Dispuic compromod — 
Epon of—Hind Low—Joint family property std by one member —Lablty of 
family for damages. 


Tf demand about eertain property is made whieh a person Indemnifying 
is bound to pay and notice ts given to him of the demand on which he takes 
no aotion.and the person to be indemnified compromises the dispute before 
the suit is brought, the indemnifylog party is not entitled to some forward and 
say that the compromise was not a fair and reasonable one. Smithy. Compton, 
8B. and A., 407, followed. - 


When property is sold as belonging to a joint family the joint family are 
liable for damages, if there is any breach, at the suit of the purehaser, 


Durea KUNWAR 7. KALI OHARA i 
e t 


Landlord and tenant. - kd 
See Landlord and tenant oe a 


—— ——-Owner of property— Represeatahon mado by his father, brother and counn 
—Whethor bindeng on Mm. 


A mortgage deed was executed in the name of one Dalip but the planthf 
claimed ip as his and the court below found in his favour. During the 
plaintiffs minority his cousin.sold a part of the property to the defendant 
and the sale*deed was signed by the plaintiff’s father and brother, all of whom 
were members of a joint family with him. A representation was made that 
the property was free from any encumbrance. Heli, that the plaintiff being 
the owner of the deed ib eould not have been the property of the family and 
the plaintif was not baund by the acts of other members of the family. 
Even if a Hindu father acts A8 à natural guardian of an infant at the time of 
making false represertation, it is doubtful if the minor would be bound. 
Under the cireumstances of this case the minor was held not to be bound. z 





Dust Das y. TULAHI RAM .. a 
Opposing a Succession Oeritfloate—Efoct of. 

gee Buecession Certificate Act—Joint Suesession Certificate 
______— Purchaser of right of fathor—question of legal necessity. 





A purchaser at auction of the right, title and interest of the father alone 
in a® joint family property which had been mortgaged by the father was not 
entitled to raise the plea that the mortgage was made without legal necessity so 
long as there was time yet for the sons to challenge the purchase. Muhammad 
Musamdsliah Khan y. Muhu Lal, [1911] L L. R., 88 All., 783, distinguished. 


Bakusil Raw y. LILADHAR se. 


Excise Act (XL of 189%), Section 60—Absonce of sear oh-warrani—Legahty of consiotion. 


/  Absenoe of a searoh-warrant does not affect the legality of the trial of a 
e, gave under the Excise Act. Where an Excise Inspector made a xcerch without 
a search-warrant and cocaine was found, held, that whether the poarch was 
legal or not the sonviction of the accused depended not on the legality of the 
soareh but on the fact that the eocaine was found illegally in his possession 
There is no analogy between the Excise Act and the Gambling Act. -Hargobad 
v. Krag Emperor, Nee a A. L. J. R., 855, applied ; King-Emperor Y. Allahadad 
Ahan, [1918] 11 A. L . B, 442, referred to. j 


BYAD AHMAD #. EMPEROR ss -oore a r? 
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Evidonce—ddmisaon made in morigage deod—purchaser of oquliy—whother bound. 


tiff to the proof of the mortgage and the passing of the consideration an 


Paar. 
In a sulton a mortgage brought against the mortgagog, his sons were 
members of the joint Hindu family with the mo or but were not parties to 
the mortgage and the purehaser at an auction sale.o the equity of redemption of 
the interests of thy mortgagor. the suction-purchaser defendants put the pun- 
fur- 


ther pleaded that the mortgage had been made without legal nesessity : held, 
that thesadmission made in the mortgage deed and before the Registering Officer 
by the mortgagor as tothe passing of consideration was admissible in evidence 


against the purshaser of equity of redemption at an auction sale in exesotion 


of a simple money deorse. Behari Lal v. Makhdua Bakhsh, [1918]11 A L.J. R. 


1 


221, followed. Manokar Singh v. Suwastra Kuar, art L L. R., 17 All, 428, not 


followed, Mosuffar Hussain Y. Kishor Mohon y, 
(P. 0.) relied on. 


BakusHt Raw s. LILA DHAR s Bish getu “Se 
————Apphoation lo Revenues Court for mutahon—subsoqwont suit for possession 


1895] I. L. R , 82 Cal.) 909 


M B. died leaving behind him a widow K. and a brother E. P. Disputes 
arose between K. and R. P. as to who succeeded to the property cof M. 8. An 
application was put in by K. ahd R. P. In the Revenue ourt; In the course 
of the mutation proceedings that K. and R. P, should each be recorded in the 
revenue papers as owner of half. Ina suit by K. for possession of the half 
share of R, P. in the hands of a transferee from him, kold, that the epplication 


to the Revenue Court was evidence of a settlement between K. and R. 


of their 


disputes and was admissible in evidence and the plaintifs suit was not main- 
tainable as nothing had happened subsequent to the settlement to give the 
plaintiff any right to resile fromit. Basiam Ab v. Gaura, 8 A. L. J. R , 918, dis- 
tinguished. Khunan Lal v. pele eee, 83 AIL, 856, Madan Lal v. Ohutian 


Singh, 8A. L J. R.. 101, referred 
PEARY Later. KOKLA KUNWAR aT Pr ut TE 


—_— Application setting the dispwie—Fabuly setilement not registerable—Subsoquent 


stat for possosmon—Admissiality in p occodhags. 


The brother and widow of a deceased Hindu disputed in the mntation pro- 
ceedings the succession to hig property and they applied to the Revenue Court 
that eaeh should be recorded owner of half the property. The brother sold 
away his half share of the property. The widow brought a snit to recover the 
above share. Hold, that it must be presumed from the appleation in the muta- 
tion proceedings, the recording of names by the Revenue Court in accordance 
with that application and the subsequent sales on the strength of the reeord 
that the parties entered into a family arrangement, and the application pre- 
sented to the Revenue Court was, therefore, not registerable and was admissible 


in evidence. 
KOKLA v. PRAREY LAL ae 


——— ooitals in a bond executed by one mombor —Evtdence against tho others— Mori- 
gages bound io enquire and satisfy himself of the nocessity of the loan— Morigagog’s 


representation alone not sufa oni. 


Where one member of a joint Hinda family disposes of the family property 
so as to defeat the elaim of another member and that other Impeaches the 
transfer as not having been made to pay offan antecedent debt or for lega? 
necessity. The recitals in a doeument exeented by the first member cannot be 
evidences against the second. the very man whom the former Js attempting to 


defraud. 
Held, further thet the statement of the mortgagee thet his m 


told him that they were borrowmg money to pay. off an antecedent debt 


was not sufficient to prove that the money was in faet borrowed for the purpo 
of discharging such debts; it was necessary for the mortgagee, to make engai 


86 
ries 


and satisfy him«elf that any such debt was really due. Hwsooman Pershad Pandey 


Y. Babooos Mtmraj Kumearer. [1856] 6 M. I A., 898. referred to, 
TIRRENI PERSHAD r, RAN NARAIN 


t t. u 


871 


157 


765 
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videnco —{ concld. ) . Page. 


-_—— Reoltal of reasipt of consideration in a subsequent bond y dåmissbihiy against 


representatives in integest of mortgagor. 


The admission of the receipt of consideration contained in a mortgage deed 
is admissible in evidence agsinst e ent purchaser by private treaty of 
the interest of the original mortgagors. hear v. Budhanadhi, 6 Gal 288 
Nawal Kunwar v. Bakhtawar Singh, 10 A L. J. B., 800; Abdal Majad v. Mahbub 
Al, F. A. No. 129 of 1911, followed. Manohar Singh v. Sumitra, 17 All., 428, not 
fgliowed. Biskeshor Dayal v. Harbans Sahay, 60. L J. R., 650 ; Ghur Phetni- 

, Y. Parmæhear Dayal, 5 O. L. J. R., 658 ; n Ja v. Imam Jan 10 0. L. J. 
R., 178, doubted. . 
BEHARI Lat v. MAKHDUM BAKHSH as sts . sS 


-——— Reøiractod confession—some acowsed mot present when confession made— 
corroboration of apprower's evidence. 
Certain aconsed pegsons made confessions which led to the arrest of certain 


other ons. The eonfeassions were subsequently retracted but were corro- ` 


borated by the evidence of the approver. 
Held, that the retracted confessions taken behind the back of the acoused 


who had no opportunity of cross-examining the persons who made them 
were not sufficient corroboration of the approver’s evidence and no sonvietion 


should be based on them. z 


DERI DAYAL 3. EMPEROR wae = 
——— — Oonwiction on inadmissible ocidence. 
See Practice — Criminal prosesding a we 


—————(Act I of 1872), ssofoms $ and 108— Mohammedin Law - Bengal N.-W. P. 
and Assam Qril Cowrts dot (XLI of 1887), s00. $7-—Preeumption as io death— 
Whether ruto of succostion or otidence. re 

The rule pf presumption under the Mohammedan Law as to the death of a 
person who had been missing was 8 rule of evidence and not of suceession, 
and the provisions of section 108 of the Evidence Act, that the person who had 
not been heard of for seven years would be presumed to be dead, applied to 
Mohammedans also. Muskar AU v. Budh Sen, [1884] 7 All., 207, followed, 

Yusur ALı Bra a. AYOS BEG ns ie ane re 

-——— ..— —Sections 18 and 38 (b)—Sale dosd ofa plot showing owner- 
sp of an adjoining plot— Admrsmble in omdence 

In a registered document more than thirty years old which was a sale deed 
of a plot of land, an adjoining plot was desoribed as the property of a oertein 
individual. Held, in a 2 ent suit, in whieh the ownership of that 
adjoining -land was in lma t at the sale deed was admissible in evidence 
under seo. 82 (b) of the Evidence Act, to prove titre to that property ; Niagawa 
7. Bharwappa, 98 Bombay, 68, and Abdvllak v. Knj Behar Lal. [1911] 14 
0. L Ja ; 

NATWAR t, ÀLKHU «. ee ae aT Di PA 

_ Sections 06, 61 (f)—8wi on a morigage— Burden of proof— 
Becontary ecidencos—Alternatice plea of payment—Not admission of deod—Rogisira- 
hon dot (XVI of 1908), sec, 67 (6). 

In a sult upon a mortgago the plaintiff alleged the loss of the orlginal 
mortgage deed and tendered a registration topy {n_ evidence. The defence 
was that the defendants who were transferees from the original mortgagors 
knew nothing of the mortgage and from what they had been able to learn 
the mortgage hadebeen paid off It was found that the loss of the original 
mortgage had not been proved. Held, that the burden of proving the mortga 

e lay on the mortgagee plaintiff ; that a registered copy was admissible 
evidence only when a ease had been made out for the introduetion of second- 
ary evidence ; that the alternative ples of payment did not amouutto an 
admission of the mortgage suffielent to relieva the plaintiff from proving 
the loss of the o al deed and to entitle him to sue upon a copy of lt and 
eall upon the defendants to prove that it had been paid off. Ohwnm Kear 
v. Udai Ram, [1888] 6 All.. 78 distinguished. 

BRI Raw t. Bam LAL $ 
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78 


881 


255 
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Evidenca (Act I of 1872) —(oohid). Pac 


e 
2 Section 65(c)—Egoouton of deed admi in written statemoni 
—Demal whale making siatemont m court—Subecquent domdlaliered—Ploadings— 
Secondary ervdence, admismlalty of -Loss of the original to be proved. y 


— —_—_—_ 





a suit for rent the plaintiff produced a copy of the rent-deed on the ale- 
gation that the original had beep lost. In the written statement the defendant 
admitted the exesution of the deed, but later on in his statement before the court 
denied it. . 


Held, that the subsequent denial must be taken to have altered the pleadings 
contained in the written statement and the claim on the copy could not be main- 
tained without proving the loss of the original 


MOHAMAD ALTAF ALI KHAN v. HAMID-UD-DIN et 


Sochon 65 (c)—Stn! ona bond— Copy yroducoed—Loss of ihe 
original sot proved— Part payment pleaded— Effect of. 

The plaintiff filed a sult on the basis of an hypothesation bond alleging the 
original to have been lost and produced only a copy. The defendant alleged that 
the original was not lost but suppressed as there was an endorsement on the 
bond showing payment of Rə. 200 by him to the plaintiff. 


Held, that although the exesntion of the bond was not expressly admitted 
in the written statement yet the poa of payment and its endorsement on ihe 
bond amounted to an admission of the execution of the bond and the plaintiff 
could maintain the suit on a copy of the bond without proving the alleged Joss. 
Cheant Kear v Udai Ram, [1888] 6 AN., 78; Sri Ram v, Ram Lal, [1918] 11 A. L 


J. R., 255, distinguished. 








MULLA. Dro KARAN ae a si An 


———— .— — Soton 68 — Evidence of sonbe—Not admienbls unless intention 
o attesi—Attesting wiinoss, moaning of. 


The evidence of the scribe of a mortgage deed is not sufficient to prove it 
unless it is shown that he signed it with the intention, of attesting it although he 
may not be so deseribed on the face of the deed. The words ‘‘attesting witness”? 
in section 68 of the Evidence Act are used fora person who sees the document 
executes and subseribes it as a witness. 


Bans v. Lasmun Bao, [1908] LL. R., 88 Bom., 44; Burdett v. Spilsburry, 
100 and F., 840 ; Shamu Patter V. Abdul Kadr, panai 10 A. L. J. R., 358 (P.0.), 
followed. Radha Kishan o Fateh Als Khan, [1898] I. L. R., 20 AlL, 582; A 
Ohoh v. Abdur Rahm, [1001] 6 O. W. N., 445; Mohammad Ait v. Jafar Khan, 
A W.N., p. 147, disoussed.~ 


BADRI PRASAD 0. ABDUL KARIM ‘ 


Indian . e 


All the witnesses and the exeeutants of a mortgage deed, on whioh the 
cxecutants had made marks only, having died, evidence was given to prove the 
hand-writing of some of “the marginal witnesses and the court was asked to 

7 Hagar errata as the dooument had been admitted by one of the executants 
neertain other documents tendered in evidunce aud proved, Add, that the 
evyidenee adduced did not eomply with the requirements gf sestion 69 of the 
Fvidence Act and the document could not be taken to ‘have been proved. 
Held further that the admission made by one of the execntants in a later deed 
could not avail against the others. ~ bd 


In England it is reeognised that there is a distinction between proof of the 
hand-writing of a person and presumptive and other evidence that a document 
has been executed. The Indian Law does not appear to allow a party to rely 
on protamp*lva or other evidence of exesution where he is unable to comply 
with the provisions of section 69 of the Evidence Act. 


QOBARDHAN ©. Hort LAL is 7 ge m gef 
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idence (Act I of 1873)~(oonid.) i 


——— — ——-w Section 91 —Oonfession— Oral evidence adatsnble—Volun- - 
tary confessions without pressure—Siaiement of witness in ihe absonce of accused not 
ad missiblo— T chaildar, whether police ofloer—Code of Orimaal Procedure (Act F of 
1908)? soouons $88, 364 and 583. 


The confession of an accused person made to a Magistrate holding an 
enquiry is a matter required by law to be reduced to the form of a docurfient 
within the meaning of section 91 of the Hvidencse Act and that no evidence can 
be given of the terms of much a confession except the record, if any, made 
under section 864, Oode of Criminal Procedure. 


Section 538 of the Oriminal Proeedure Code has no application to a case 
where no record whatever has been made of a confession. A-confession in 
order to be admissible in evidence must be made voluntarily and without 
pressure, ° 


Where a Tehsildar Having powers of a Magistrate of Brd elass and being 
invested by the Local Government with power to take cognizance of offences 
upon complaint or police report, was conducting an enquiry on complaint 
received, keld, that he must be deemed to have been doing so as a Magistrate and 
not as a police officer. i ; 


A statement made by a witness in the absence of the accused was not 
admissible in evidenee under section 288, Oriminal Prosedure Code. 
EMPEROR #. GULABU ws oe we e 


—— —- + + ___-—Seetion 98—Euidence to vary ihs torms of written leaso— 
Evidence to prove defciency in area lsi out—Effoct of dafcicnoy—admisniity of 
evidence—Oontraci— Agreement to accept rent not registered— Validity of— 
Want of consderation. 7 


A leage was made by the prefecessor-in-title of the plaintiff of 400 bighas, 
the boundaries of which were fixed in favour of the defendant by means of a put- 
tah and kabullat, the rent reserved being Rs. 2,800, a year. On suit belng brought 
to recover the arrers of lease money the defendant pleaded that by a subsquent 
agreement the rent was reduced to Rs. 2,000 per ypar inasmuch as the coal 
under the land was found +o be of inferior quality. The defendants alleged 
that the area of the land within the boundaries was only 274 bighas and 
claimed a proportionate further reduction in rent. 





Hold, that the qaestlo1 as to what had baen demised turaod upon the brae 
eonstruotlon of the kabullat and that sonstractiyn could not varied by 
extraneous evidenee showing that within the boundaries specified there was 
not 404 bighas of land. ~ 


Hold, further that the subsequent agreement to reduce the rent fixed by 
the losso was not admissible in evidence for want of registration and was 
not enforesable for want of consideration. 


5 Paes. 


Durga Prasan SINGH V. RAJENDRA NARAYAN oe R . 10238 


— Soon 98, promso ($)—Compromiss reduced lo wribng— 
Alleged oral agreenent, pari and parcel of ths compromise —Writion contract, doou- 
mont of oonssdorable importan oo—Oral ostdence of the agroomeal noi admissible. 


e 
partition sult between two brothers was com romised and desree drawn 
up ‘accordingly. The ray! gales was thereby divided between them in certaim 
proportions. The plyintuf alleged that part of the terms of the compromise 
wai that ho should ressive a certain sum of money from his brother in order 
to equaliss tha lots. Ths com romise was. however, for certain reasons, silent 
fs to this. He sied the defendint for that sum of money. Held, that the 
laintiff sould not give oral evidences of the agreement as the document provid- 
for tne division of the property between the brothers was one of éonsiderable 
importance and the alleged oral agreement to pay the money was not x separate } 
agreement, bat part and paree! of the very contract that was reduced to writing 
and the ease did not fall under promso (2) to section 92 of the Evidence Act. 
ABDUL HAND v. ABDUL Masin at artes a a WD ses 


“u 4 
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Evidence (Act I of 1872)}~(oongd.) ' ` Pas 

— — Ewon 94, promso 1- Promissory — Gambling lossee— 
Want or failure of contideration —Oral evidence -Part of a ca teaticn of a gambulag 
nainro—Dismiseal of swi.” s 


Where it oan be shown that the consideration for n promissory note “was 
losses in gaming, this is a want or failure of consideration within the meaning 
of proviso (1) to section 92 of the Evidence Act and oral evidence can be 
given to prove that the cons{leration represented gambling losses. Jagger~ 
naih Soo Bue vy. Ram Dayal, [1888] 9 Cal., 791, distinguished. 

Where part of the consideration for a promissory note was loss at play 
and it was not proved how much was borrowed by the defendant, keid, that the 

~ gourt was justified in dismissing the whole mit. . 


BALGORLYD V, BHAgau MAL Sii os wa 78 


————___—Seouon 114—Presumption —Stolen property found in posses- 
son of tho aooused next morning—Jornt irial—Thicf and rocetedr of stolen property— 
Legality of. 3 ‘ ; 

Where burgiary was committed at night and stolen property wras found in 
posseasion of the ascused nert morning there was a presumption that he was 
one of the men who committed the theft. 

Observation: Where‘ the resetving of stolen property is a totally separate 
transaction from the burglary in whieh the property ja stolen the trial of the 
resetver of stolen property with the thief would be illegal. 

Barsu v. ENPEROR ... or as ee ss ssi . £ 


Execution of doecree—dppitcation for order absolute for sale—Insialment deores on 
compromise—Default in payment of 1nstalments—dcoeptance of orordue rustalwent 
by dowres-holdsr~ Walser— payment—Limiiation —“Righi to apply’’—. 
Coda of Oiri! Procedure (dot XIV of 1884), 8. £5—Aol V of 1008, Sch. I, Order $1, 
rulor 9; Order $4, rule 5—Limitation dot (XV of 1877), Sch. LI, arts. 75, 178—Act 
LX of 1908, Soh. I, arts, 181 and 184. . $ 

Under the Oode of Ctril Prosedure (Act XIV of 1883), although an uncertifi- 
ed payment could not be recognised as a payment or adjustment of a decree 
by a court executing a deeree, It was available to a decree-holder for the purpose 
of meeting a plea of limitation. The right whieh the desree-holder had before 
the passing of the Code of Civil Procedure (Act V of 1908) to use the ancertifi- 
ed payment for this purpose cannot have been taken away from him by the 
passing of that Code. ` : 

Article 181 of the present Limitation Act corresponds with artiels 178 
of the Aet of 1877, whieh hes been held in many cases to govern applications 
in exesntion proceedings to whioh, for one reason or another. article 170 
sould not be applied. To an instalment decree giving the deeree-holder a 
right to execute in the event of default it would appear that article 181 is 
applicable. ë 

There is a consensus of opinion among the High Courts that the subes- 
quent payment and acceptance of overdue instalments must be taken Into 

- consideration for the purpose of applying the rules of limitation to an insial- 
ment desree, although the articles appHeable contain no such provision as that 
to be found im article 75. After defaults have occurred, which according 
to the decree set time running against the decres-holder, such payment and 
acceptance may have the effect of preventing him from saying that the pay- 
mente were not made regularly and in satisfaction of the deeree, and remit 
the parties to the rights whjoh they would have had if no default ha 
occurred. 


s In a mortgage suit a compromise decree was passed in 1890 providing 
for payment by annual instalments and In the event of default in sush payment 
for three years in suoceasion, reserfing-Hberty to the deorbe-holder to recover | 
at- onee the whole amount payable under the deeree. The first three instal- 
ments were paid in time in June, 1909. The instalment for 1908 was paid in 
June, 1804. No Leet a was-made in 1905, but in June, 1906, the instalment 
which ought to have been paid in June, 1004, was asespted by the decree-h older. 
On August 8, 1909, he applied’ for an order absolute-for sale. Hold, that the 
first three consecutive defaults of which the deoree-holder could take advant- 
age were those whieh occnrred in 1905, 1966 and 1907 ; his application there 
fore was made within time, ; $ 7 ‘ 

BADRI NARAYAN #. Kunz. Depaat Lar oie eae te d Ea a ae 
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Execution of decroe— oondd. ) Page. 


— __~_~-——Desree appealed against- Eusouuin couri has no power to stay 
sacoution—PoesoBsion given wi axecution cannot be reslored by the executing court | 
—Jurishicitom. o : 


e A decroe-holder obtained a decree for possession of immoveable property 
and meme profits, applied for exeoution on 11th April, 1913, and the ourt 
Amin put him in possession of it and nttashed the jadgment-lebtor’s move- 
able property on 23rd April, 1912. The judgment-debtor appealed on 20th 
April, 1913, but did not apply for stay of exesution He however. made on 25th r 
April, 1913, an application to the executing court for releave of the moveable 
property and restoration of possession and the Court ordered aseordingly. 
Hold, that the exeeuting court had no power to stay execution after an appeal 
, had been filed and had also no power to dispossess the decree-holder as the 
decree had already been executed’ as far as possession of the house was 
soneerned ; the order of that court was slira wres and without jurisdiction. 


o> Batya BHANKAR GHOSHAL 7. MAHARAJ NARAIN BHEOPURI ar one 


Excise Act (U. P IV of 1910), secon 6%—Code of Oriminal Procedure (V of 1898), 
section 587—Soarch without warrant— Miatwre of cosarne and another drug found— 
Search tRogal. ` 

The police, on information resolved, searched without a warrant the 
house of the aceusgd and found there a mixture of cosaine and another drug, 
hold, that the case did not come under the provisions of section 50 of the 
Exelso Act and the search without warrant was illegal. ` 


Bad further that the illegality of the search was no bar to the conyletion 
of the aceused when thero was evidence of the finding in his house of an 
exeisable article for the possession of which he had no lieense. 

EMPEROR tv. ALLAHDAD KHAN .. eer Ras 


“Fire Insurance Policy—Power of tho Company to take and hold possession of the pre- 
mises damaged by Jh o— Loss dus io fro and water used to cxling msh fre— arbitration 
—adassign of oridence - Pelinon io revoke submission to arbtiraiion. 


The provisions of a policy of fire insurance relating to the Inburance Com- 
pany taking and holding possession of premises damaged by, fire are for the 
urpose of enabling the Oompany to minimise the damage. The Company 
kes and holds such possession in its own interest, not because jt is under -` 
+g duty to the assured and its powers are of the nature ofa privilege to do 
that which is most for its benefit under the eiroumstances so a8 to reduce loss. 

Heid, therefore, that while immediately after the fire an Iusuranee Com- 
pany takes and holds possession of the insured premises damaged by fire under 
the provisions of the polley in that behalf, the loss due to fire and water used 
to extinguish the fire is to be determined when the Company gives up posses- 
sion of the premises to the owner. 

Hold, also, that iu an arbitration to ascertain the total amount of loss 
from fire to a Mill the arbitrators didnot exceed thelr autbority in allowin 
the owner to give evidenee to prove that the machinery was seriously i 
not only by the fire but by the act of.the Insurance Company in allowing the 
water used to extingnish the fire to lie on the machinery while the Oompany 
gaa possession of the Mill, and’ the submission conld not be revoked upon 
this ground. - 


AHMEDBHOY HaBIBBHOY t, BOMBAT FIRE AND MARINE [NEURANCOE n 42. 


Forest Act (VIL of 1878), section 34—Penal Code (doi XLV of 1860), sootiow 447—- 
Oriminal trespass—Ovtting resorted forest trees. A 


Where a man enters a forest and cuts down reserved trees he cannot be 
convieted both. under section 82 of the Forest Act, for cutting down reserved 
trees, and section 447 Penal Code, for criminal trespass, the latter offense being 
ineluded in the former. 


‘Rup DeB ©. FNPEROR E are PA 3 BAO 

~ See Provincial Insolvency Act, seetlon 4 A es oe H5 
Gambling debt—Proof of. E a t fot: 

5 - Bee Evidence Act, sestion 92 -«.. as Ste Te a. we 


88 


442 
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Paa. 
General Clauses Act (X of 1897), sectiop 3 (95)—Prosmeial Small Cause Cowri dol, (IX - 
of 1887), Soh, LI, a. I83—Right to a ferry—Immovoable properiy—_/wristhouon of 
Provinaal Small Cause Coum, 


. 

The right to a ferry is a benefit which arises out of land and comes within . 
the definition of immoveable property under sec. 8 (25) of the General Ulauses 
Act and a suit by a lessee of a ferry to levy a toll falls under clause 18 of the 
Second Schedule of the Provincial Small Cause Court Act and is therefore not 
cognizable By that court. Gokul Chend v. Lal Chand, 1887 P. R, No. 48, 215 ; 

° Dasa Singh v. Noraindas, 1898 P. R. No. 80, 978, followed. 








ABDUL Hautp KEAN v. BABU LAL x we sie . 188 
— — — —— Stio 6. 
Bee Limitation Act, 1877, sees. 2, 19 i ae TA .. B80 
GHt—who could challenge a— i 
See Hindu Law gift i tes ss 7 a 798 
Government of India Act 1858 (ar,2a Vic., C. 106}—Sostion 56~Power to legisiats— 
Burma Town and Pillage Aot (IF of 1898), sec. 41 (b)— Limitation eee right 
to axeultra vires—Swii against Govornmeni—Oounal Aoi 1881 ($4, 85 Vie. O. e. 
The Secretary of State as representing the Crown ia in no position different 
from that of the old East India Company. The Government of India hes 
no power to legislate so as to take away the right of a subject from auing the 
Secretary of State in any case in which he could have sued the old East Indias 
Company. Where, therefore, an Act was passed enacting thatno Civil Court 
in Burma (Burma Act IV of 1898) oan determine a claim to any right over land 
as against (fovernment, Aeld, that the Act was wira tires, Inasmuch as a similar 
sult could be brought against the Kast India Company. Tho Pemnsular eto., 
Oo v. Searstary of State. 5 Bom. H. C R.„ Appendix A, approved. Vasuder 
Sadasheo Modak v. The Collector of Ratnagiri, 4 I. A.. 11B, distinguished. : 
THA SECRETARY OF STATE FOB INDIA +. J. MOMENS ... mes we 49 
Govermment— Right io confer propristary righis. 
See Limitation Act, 1859, section 30 is yi a |. TA 
—-—— Suu against. 
See Government of India Act i PES y - 4% 
Grove—Land used as— Presumption, 
See Agra Tenansy Act, sestion 4 sä 236 


Guardian and Wards’ Act (VIII of 1890), section 86—Remoral of guardian—Neglect of 
minor's odxeation—Seitiag up a rightin minor's money. 


When a father who had been appointed guardian of his minor children 
did not take proper eare of those children all of whom axsept one died and hie 
education was not looked after, and he further set np a claim in the minor’s 
money and took snother wife, Aeld, that from the view of minor's welfare he 
was not a fit and proper guardian and was Hable to removal. 

Ganea Nagas o. KAUNEILLA si aie an . 208 


OOO -L eon £9—Bale by cerhfleated guardan of a 
minor sald and emforosabls on bahut of a mmor—Powors of certfloated guardian 
regulated and defined not by gonsral rule of law relating to minors but by the Guardian 
and Wards Ad. ° r 


Æ cortifleated gaardian’s powers were regulated and defined by the Guar- 
dian and Wards’ Ast and the rule of law, that there being no mutuality In 
a contrast to which a minor was a party, it coald not be enforeedy him, did 
not apply to n contract for sale of immoveable property entered into by a 
certificated guardian of a minor with the sanetlon of thesourt ; and uals 
contrast was valid and a smt for damages for breach of the sontraet sould be 
brought on behalf ofthe minor. The rule of law laid down in Aar Sar 
V. Fukhraddin Mohimmed Ohoudary, [1912] I. L. R. 89 Oal, 289, by the Privy 
~* Connell did not apply so guardians appointed by statutes sueh as the Guardian 
and Wards’ Act and the various Oourt of Wards’ Acta. 


, BABU Bam. Sar-uR-wmgda Bot 50 om ae Nie . 788 


VOL. XL) ' IÑDEÈ. 1078 
Hindu Law—ddopiion of married man—Ahirs—Twloo-torn class—Sudras. : Paa 


e 
Plaintiff, an diur by caste, alleged that he had b&en adopted by the defen- ` 
dant and sued°for partition of property It appeared that atthe time of 
“adoption plaintiff was a married man. The lower court dismissed the sult 
finding that Airs belonged to the twice-born class, therefore the adoption 
of a married man was Invalid. Hold, (without deciding whether Ahras belonged 
to the twloe-born easte) that the adoption of a married man wag not valid 
even amongst Sudras. Piohuvayyan v. S&bbayyan, I. L. R., 18 Mad., 128, ° 
e followed. 


Among the twice-born elasses a married man cannot be adopted. 


Hold farther, that the defendant was not estopped from denylng the 
validity of the adoption. 


JHUNKA PRASAD v. NATHU sé i a6 š .. 298 


———— —dhmauon—Oompromse— Widow, right of—Betilement of famly dspute 
— Binding on reversionor—Vahd only for legal necessity. 


Where a compromise by a Hindu widow was found to bea reasonable 
settlement and one, designed to put an end toa family dispute which would 
otherwise have resulted in a ruinous litigation, held, that the reversioners could 
not challenge such a compromise. 


Khunns Lal v. Gobind Krishna Narain, [1911]L L B., 88 All., 856, P. O. and 
Madanlal v. Ohutian Singh, [1912] 10 A. L. J. K., 101, followed. 


BEHARI LAL v. DAUD Hussam .. 7 


—__--_—__— Alonation —Right of widow to transfor —righ to recover a .doti—No legal 
noocan ty— Pransfor, whether void or vodable— Rights of revernoners. 


There is nothing in Hindu Law to prevent a Hindu widow from transferring 
her life-éstate. A transfer by her of the corpus of the property mthout legal 
necessity and not for a pious purpose is not void but voidable by the rever- 
sicners aud may beso doslared at their instance. 


Where a Hindu widow, who had inherited mortgagee rights in certain 
property from her husband transferred them to a third person, in a anit by the 
tranaferes for sale upon that mortgage, kold, (affirming the decision of 
BANERJI, J.), that the transferee acquired all the rights, including the right to 
recover the debt, which the widow had, and he could exercise these rights 
during her life-time in reapest of the mortgage, - 


` Durea Kuan’. MUTRO MAL .. ae 


Daughtor’s oyate—Represeniation of her deceased father for general 
pwrposce— Right of sons to execute decree for possession obtained by her. 


There is no distinction between the case of a widow in possession of her 
deceased husband’s estate and that of a daughter in possession of her deceased 
father’s ostato. 


e A Hinda daughter obtained a decree for possession of her father’s estate 
against certain trespassers. Before, however, she could obtain possession, 
she died and her sons applied for exesution. Held, that the daughter represen- 
ted her father’s estate when she brought the suit and the persons who 
poo to the estate were entitled fo exeente the deeree which she had 
obtaine 


MAHADEO PINGH Y BERO KARAN BINGE 


A daughter's suli for possesnon— Decroo awarhng a Ufe-estaictn operative 
after daughter's deaih—Hor sons cannot emcoute ihe dooroo as ker repre sentatives— 
Froth regular swit necessary. 

Where a Hindu daughter in a sult for possession of her deceased father’s 
property was given a decree awarding only a daughter’s life-estate, kold, that « 
the deeres was inoperative after her death and her sons had no right as her 
representatives to apply for execution of that decree ; they eonld obtain 
possession of the property only bya regular sult,  — 

- Heo KARAN Sinan v. MAHADEO BINGH sas es 
e 


852 


817 


796 


e. 454 
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Hindu Law—/(contd ) . ~. , Paar, 

—— —— —Anissedont debi— Mortgage mads by father as Guolion-purchase@r of the moperty 
perohased im order to deposi the purchase money in court—Falure tog make depostt— 
Liability of the auchon-purchasr—Liablty of the sons of the morigagor for the, 
mortgage dabi. 


K bid for certain immoveable property at an auetian sale on 21st May, 1907 
and made ¢he preliminary deposit İn court. To maken deposit of the balance 
e of the pnrehsase money he raised # loan and hypotheeated the above propertr 
on (th June, 1907. The court refused to accept K’s tender of the balance when 
made after the expiry of fifteen days allowed by law and on payment of the fall ° 
amount due the sale was set aside. The property, however, remained {nthe 
hands of the austion-purchaser presumably by his paying off the money raised 
by the loan to the ju ent-debtor, The mortgagee enforced the mortgage, 


Held, that the failure of the austion-purchaser to deposit in court the sale- 
price within fifteen days allowed by law did not relieve him front all liability to- 
wards the court executing the decree as his preliminary dgposit was Hable to 
being forfelted and he was further liable to ae good any loss whieh might 
occur on a resale; and in borrowing money in order to meet this Hability he was 
diveharging an antecodent debt and his sons could not repudiate liability for a 
mortgage-debt thus tneurred. 

KAPILDEO v THAKUR PRASAD si ea . 961 


~-——— —Dobi—Suli on a morigage—Compromiss—Oreation of debi—Liatshty of sons 
— Ben oft of the family. : 

K. and bis sister-in-law, A, the executante of a usufructuary mortgage in 
favour of the plaintiff, had brought a suit against him for its cancellation 
which had been compromised and a deoree passed accordingly. The plaintiff 
now brought a suit on foot of that mortgage as modified by the compromise, 
against the sons and grandsons of K and also against A. It was pleaded in 
defence that the mortgage was a fraudulent tranaaction and the compro- 
mise was collusive and could not bind the sons and grandsons of K. 

Hold, that onthe finding that the compromise was genuine and Was made 
for the benefit of the family, it was not at all necessary to go into the question 
as to whether the original mortgage was or was not fistitious. 

Hold, further that even if there was no loan nor debt in the ‘beginning, 
the compromise deeree created’a debt for whieh there was good consideration 
which the sons end grandsons of the mortgagor were bound to discharge. 

Madhan Lal v. Kishan Singh, [1912] I. LR, 84 All., 572, referred to. 


Rau Kuper PaxDE v Raw DW 2 ine . 645 
——— —~ Father's debi, swt for—Defence available to a son born after the trans- 
action. 
See Oode of Ctvil Procedure, 1948, sestion . 941 


———— Gifi— Joint Hinds famly— Gill by the father for himsolfand his minor son— 
Not void but roidable— Trospassers noi ontiiled to challenge, 

The father of a joint Hindu family ean alienate the family property with 
the consent of the other members and the minority of his own son does not affest 
the validity of the gifs whioh is not void bat ia only voldable at the instance of 
the minor. 
| A Hindu father for himself and hia minor son, who constituted a joint 
Hindo family with him, exeonted a deed? of gift in favour of a relation and put 
the donee in possession of the property. The latter was foreIbly and unlaw- 
fully dispossessed bythe deferfdantsgvho were mere trespassers and ho’ sued 
them on the strength of the deed of gift. Held, that the gift belng only voldable 
at the option of the son, the plaintiff was entitled to recover possession. Hold, 
further that a mere trespasser could not shallonge the validity of a gift on the 

lea of the minority ofan executant. Mtr Sarwarjan v. Fakhrud-n, [1911] L. 
bs 891. A., 1, and Mohori Bis v. Dharmo Das Ghose, [1902] I. L. B., 80 Oal., 
589, referred to 

BHEO GHULAM ®%. BADRI NARAT Lat... aa oe a 788 

e —— ——Presumpiton of solntness—Soparation—Emdence —Separate entries: in roas- 
nws records—Inforonces from the aots of the members of the family : 

Separate entries of name in the revenue resords by themselves are not 
safficient to rebut the presumption of Hindu Law relating to jotntness orto 
prore separate possession by the different members of a family which in Its 

n . 


ception was admittedly joint. 
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Hindu Law —( contd.) Page 


But where in a suit by the half-brothers ofa deceased Hindu for a declaration 
that they with tRe deceased had formed a joint family amd that they had besome 
entitled by righteof survivorship to the shares that had stood in his name, it 
was proved on the evidence that not only were thoir names separately entered 
in the revenue papers in regard to speelfied areas, but they dealt with those 
areas as separate owners thereof and coupled with these were the additional 
facts of an admitted partition, among all ofthem, of one village, thesentry of 
the deseased’s name alone in respect of one wilage and the separate enjoyment s 
of their respective sr lands, had. that the cumnlative effect of all these tended 
to show a separation in estate among the brothers. 

Ner Raw SINGH ç. TURSA KUNWAR .. ee ae so 

Joint family property aogured inthe namo of different indaridual members 
—No preeumplion thal properiy separate. 

There is a presumption that the property in posseasion of a joint Hindu 
family even though sequ'red in the name of any particular member of that 
family belongs to hfm as member of the family. here the father and uneles 
of the plaintiff formed a joint Hindu family and at the time when the family 
was jomt, certain properties were aequired in the name of one of the uncles 
and certain others in the name of the plaintiff, there wae no presumption that 
the property was the, separate property of the individual member in whose 
name it was acquired but that the burden of proving that it was the separate 
property of the plaintiff was on him. Gurarwrid v. Gerammal, I, L. R, 
88 Mad., 88 ; Shiv Gulam Angh v. Baran Singh; EA B. L. R., 164; Tarack 
Ohandra Totadar v. Joodheshicer Chandar Koondu, |1878) 19 W. R., 178, referred 
to; and Ram Kishan Das v. Tunda Mal, L L. B., 83 All., 677, distinguished. 


Kuwpan LAL», SHANXER Lau... sey a ag 910 
—Fathor’s power to compromise. 
Bee*Oode of Civi Procedure. section 462 ... a on si 
—_—— ——---Jdint Hradu famsly—Agreomont to sell by one lrothor without the otha 
brother's consoni— noi binding. 

One only.of the two brothers, who are both members ofa jomt Hindu 
family cannot without the eonsent or authority.of the other a to transfer 
the property belonging,fo both and such agreement is not binding as against 
a subsequent sale of the same property made by both the brothers. 

Sxetia SAHAI 7. THAKUR DN S Kee ive git. X 456 

Mortgage by a coparcenor— Hinds brotha s. 

See Mortgage by a coparcener f? 


—— —__Mitakshara—Joiny, Famlly—Ssparaton—Etodusion from jomit properiy— 
Clam for mesno profits. 


What may amount to separation or that conduet on the part of some of the 
members may lead to disruption of a joint andivided Hindu family governed 
by the Mitakshara law and convert a joint tenaney into a tenancy in common 
must depend on the facts of each case A definite and unambiguous indication 
penne member of intention to separate himself and to enjoy his share in 
severalty may amount to separation. But to have that eftect the Intention 
must be unequivocal aud clearly expressed and myst relate to a division of 
righta in property. Separation from commensality doea not as a necessary 
consequence effect a division ofthe joint undivided property. Ram Prasad v.° 
Musammat Radha Boobe, [1846] 4 Moore's I. A., 187, and Appotiar v. Bam Subba 
Atyan, [1866] 11 Moore’s I, A., 75. 

Where the managing member of a joint famuly Is all along offering a mem- 
ber, who was separate in food and worship, a monthly allowance which he 
refused to accept as belng inadequate, Aeld, that it did not amount to exelualon 
from the joint estate and consequently the sald member was not entitled to 
claim mesne profits on the ground of exclusion. 


861 





Sunray NABAIN p. [KBAL Napa ee ou ie .. 172 
— — Jor family - Right of Manager. 
Bee Hindu Law Partition e “a ou os . 698 


° 136 R 
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—— Manager's power— Discharge by iho Manager—Escention of deoroo — Members 
of jommi Hands famly—Whoiher bynding on the oiha? memba s. 
A managing member of a joint Hindu family oan exeente d&crees on behalf 
of the famy, ean receive payment and give good receipts, on behalf of thê 
family, and have satisfaction of decrees certified by executing courts, which 
will be binding on the family. Horilal v. Afanmar Kua, 9 ALS. RB, 
819, folloWed; Ganga Dayal v. Mani Ram, 31 All., 186, distinguished. 
ACHHAIBAR BINGH v. RAM SARUP SAHU ... . 468 


—~—— --Jan Hinds family —Faihor manager, whether he can roHse time-barred ° 
doki— No legal nsoossity. 
A father and manager of a joint Hinda family cannot legally revive a time- 
barred debt and bind the family property to secure {ts repayment. To revive a 
time-barred debts is uot a family necessity juasmuch ae It 18 against the interest 





of the family to revive such debts. CUhkandradeo Singh v. Prasad, 3) AlL, 
176, Indar Singh v. barju Singh, 8 A. L J. R, 1089, followed. 
DALIP BIGH ».-Kuxpax LaL .. ets a i . M 
——— Property sold by one nember—Uals lity of fansly. 
Bee Estoppel ane is a eis siy . 184 
—— —oini lamy—Lialiliy for damages. ° 
See Estoppel ar a a 184 


————voint famly—Parties—Lnor nol party representod—Minor's interest 
tdontioa] wnh the managing and other mombers— Effect of dooreo. 


A partition fairly and honestly obtained against the managing members of a 
Hindu family is binding on the minor members even though no guardian is 
formally appointed by court. Where therefore all the members of the plain- 
tiffs family including the plaintiff who was s minor were made parties toa 
partition proceeding before a Revenue Court buf no guardian wag formally 
appointed by the court and it appeared that the interest of the minor was 
identical with that of the other members, no fraud was practised and the 
interest of the minor did not suffer in g ont the partition, Aeld, that the 
minor was bound by the partition pro ings. : 

BHAWATI PRASAD 9. BHAWATI PRASAD... Sts Bo =. 76 

——Jddaint famly— Bigh of stiit—Swii by 1 omolo resermoncrs— Nearer revorsioners 

alive, 

Plaintiffs saed for a declaration that a mortgage made by a Hindu widow was 
not binding upon them. 1 here was no allegation in the platnt that plaintiffs were ~ 
sulng as distant reversioners, the nearer reversioners having done something to 
preven} them from bringing the sult. Plaintiffs did, as a matter of fact, claim 
to be the next reversioners, but this was not proved te be the case. the ~ 
contrary it appeared that there were alive a daughter, her sons, and the son of 
a predeceased daughter. Hold, that the plaintifis were not entitled to sue. 

Per Riuzanpa, O. J.—A suit for a declaration by remote reversioner should 
not be encouraged. ‘ 

Mxrcuu Ral», Baw KHELAWAN T Ss AR .. 882. 
—Marnionance—suit for—Orselty—Mental agony by taking second fo 
and giving the Arsi an inferior position— Whether swflacnt. 

The only eruelty whieh can be resognised under the Hindu Law justifying 
a Hindu wife to claim separats maingenance is the legal cruelty whioh would 
under the English Law support a sutt for judicial separation, and under the 
English Law to sonstitute legal cruelty there must be actual violence by the 
oa of such a character as to endanger personal health oy safety of the 

o. 

Where, therefore, m a suit for separate maintenance by a Hindu wife 
against her husband it is found that no actual violence was used by the ad 
husband, of such a character as to endanger personal health or safety, Acid, 
that she was not entitled to Separate maintenance. 

Hed further, that the conduet of the husband in taking a second wife and 
negleeting, or showing unkindness to the first wife, Or assigning the latter an 


inferior position in the house and thus causing her mental agony does not- - 
amount to legal cruelty. 
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Jebo Dhon v.°Sundhoo, 17 W. R. 522 ; Sooianaik v.,Halmbutty, 34 W. B. 

877 ; Yumwnabai œ. Nurayan Moreshcar, 1 Bom., 164; Arumagam Y. Talukanum, 

T Mad., 1897 ; Binda v. Kammsila, 18 All, 126 ; Dular Kunwar v. Dwarka Nath, 
84 Oal., 971, referred to. 

ADLI?. PARAANNI ... me i ve Si se 

———— Marnage of a Huds giri without foros or fraud but swithow! cogseni of 

legal ener at favokd—Factum valet. è 

ere a Hindu girl had been given away in marriage to a person by her 

° maternal grandfather and maternal unele without force or fraud though 

against the wishes of the paternal unele and paternal cousin of the girl, the 

marriage should not be declared invalid for want of the consent of the legal 

goardians; the principle of factum talei applies to such a case. Gham v. Subbu, 

19 AIL, 515, Venkata Charyubi v. Basya O. i, 14 Mad.. 816 , Suryawom Das 

Y. ‘Kak Kani Dassp28 Cal , 87; Mulohand v. Bhudkia, 22 Bom., 183 ; and KAwaal 

Ohand v. Ba Moxi, 11 Bom., 247, referred to. . 


KASTURI r. CHRANI LaL is z 
—— Paria. 
Bee Mortgage sult by subsequent Mortgagee Xs 


——— —— Parition—Agroemeni exoowiod by, and belwoen, some of the mombers of 
the join! family —Agreemeni aoled upon by all iho mombers including those no: parties 
to H—Sovcrancs of tile and interest. 

“Where an agreement executed in 1878 by, and between, three members of a 
Hindu joint family declared that they along with two other members of the 
family were sharers in certain villages, therein s ed, and were in seperate 
possession of defined shares thereof and provided that the share in possession 
of a member as therein ‘' specified shall be considered to be the property of 
that very person who is in possession thereof’, and the evidence established 
that from 1878 up to the time when the present dispute arose the agreement 
had been acted upon by all the members of the family including the two who 
were not parties thereto : 


Hald (affirming the High Court), that one of the exesutants of the agree- 
ment at the time of his death In 1895 was separate in title and interest. A 
tier v. Rama Subba Ajyan, [1866] 11 Moore’s I. A,, 75. Balkishen Das v. 
Narain Bahu, [1008] L°R. 801. A, 180. Parbat v. Naumhal Singh, [1909] L. 
B., 8 L A., 71, followed. 


BEAGHUBIE Siren v, Moti KUNW4B ‘os . ee oe 


——Paorition—Ancesiral property—Power of the head of the family to 
Partition vt by wil—Reqmeite of a will—Oalling iho msirument of parhuon a toll, 
qfoct of —Fa mily a) rangement—Acosptance thereof by moxnbers of the famtly—Prosi- 
ston for forferture in oase of,bad behaviour, effect of. 


In the aneestral property the members of a Hindu joint family have inde 

dent right with which the head of the family eannot interfere, and therefore 

o has no right to make a partiton by will of such property among the various 

members of the family except with thelr eonsent, which would bind not only 

them but slso their sans as they would be representing In the transaction their 
refpective branches of the family. - 


The head of a Hindu joint family sresuted a document which was oalled a 
will, setting ont a division of the snecstral famjly property among his three 
sons, reserving nothing for himself, andethe evidence established that the 

-partition thereby made was acted upon by all the parties interestod. ' ° 


Held, that a will speaks from a futhre date, ws., the death-of the writer, 
and, consequently, it was a eomplete misnomer to apply the term to a doeu- 





and then made and carried into effect partitioning the family estate among 
those interested. - E - 


Hald also, that the head of the family had no power to make such a parti- 
tion by will, strictly so-salled, and that the fnet t the dosument wns called 
a will did not invalidate the partition thereby made and acted upon by all the 
members of the family. 


Brnzaas Bren v. SHEODAN SINGH e ` i oS oe 


ment whieh was intended to speak from the data at which it was written and ` 
was, in fact, intended to be viewed as a record ofa family arrangement there ` 


161 


146 
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-——— Mltakshara— Pogution seit to set aside father’s alienation $f anocstral pro- 
perty— Mainiainalalsty of. e 


Hold, that although a partition made by a Hinda father of a joint un- ’ 
divided ancestral estate subject tothe Miiakshora law may, under some olreum- 
stances, bind his minor sons, yet if on the partition a share is given to an 
absolute Stranger; the partition mgy be impeached as a disposition of pro- 
perty made without consideration, unless it can be supported asa bona fdo 
compromise of a disputed claim. Balksshen Dasv. Ram Narain Sahu, [1008] ° 
L. R., 80 L A, 189, at p. 150. 

RAMEIGHORE KEDAEMATH 9. JAINARAYAN BAMRAOHHPAL 865 


— Bob gious endowmen!— Succession io Shebasiship—Law of Inhentance— 
Euidence of dedsoakon—Bullavacharya Gossains, 


The.rule that according to Hindu Law, when the worship of a Thakoor has 
been founded, the Bhebaitakip is held to be vested in the heirs of the founder, 
in default of evidence that he has disposed of it otherwise or that there has 
been some usage, course of dealing. or olreumstances to show a different mode 
of devolution, is subject to the eondition that the devolution in the ordinary 
line of dessent ıs not inconsistent with or opposed to the purpose, the founder 
had in view in establishing the worship. . 


Gossamos Sree Groodharoys v. BRumanlolf, [1869] L. B., 16 I. A., 187, 
explained. 

Where the question was whether a temple with the uppurtenanees was 
debutixr, held, that the performance of the worship at the temple in acsord- 
ance with the rites of the sect for whose benefit it was held might be treated as 
good evidence of dedication. Hold, that as regards tho right of suceession 
to the Bhubaitship ofa temple belonging to the Bullavacharya Gossains the 
ordinary rule of Hindu Law relating to the descent of private property did not 
apply, and that the daughter’s son was not entitled to sucesed as Shébait of a 
temple as he was not a member of the Bullavacharya kul or family and could 
not therefore perform the rites according to Bullava ritual. 


History and customs of the Bullavacharya Gossains set ont. 
Mohan Lali v. Madksudan Lalu, [1910] L. L. K., 83 All, 461, affirmed. 
MOHAN LALJI © GORDHAN LALJI .... i - 548 


~ — SR eoeta = heng Sica Vow of cetibacy—Marriage not alowed— 
Sons born of the marriage mot hors. 


An ascetic of the MaAang order of Goshains, in which marriage Js not 
permissible, cannot, unles a special custom fs proved, renounce his vow of 
"=~ oellbasy, adopt the life of a Grihast Gos bain and marry® and the sons born of 


—s 


~~ euch n marriage eannot, under the Hindu Law, be deemed to be his heirs 
RAM KISHORE v. JAGANNATH PURI .. oe m 


oe TBR 


— — — Sucocssion—Sooond marriage ın iho Lfctimo of the frsi husband—Taldi'y 
of marriago—Sucoession to sooowd husband. 


A married woman whose husband is alive ean, under no oireumstanoes, 
contract a second marriage. Where, therefore, the sesond husband of a wo- 
man who had contracted such marzlage die, she cannot tnherit his property 
ashis widow. 

BRI RAN v. [ROI ` è àa we 711 


—— — — B8uocession—Asoetre of the Nihang ordcr—No ewstom of Marriage among 
the mombirs of the order—Marnago iMegal—Issue of marnage dlegitmate and no Ai 
hør. : 


The marriage of an ascetic of the Mikang order,among whom tit was proved 
that no onstom prevailed under which a valid marriage could be contracted, 
. married a woman who was also an ascetic and left an issue by that union. 


Held, that the marriage was not legal and the isme was not legitimate and 
gould not have any claim to the property of that ascetics of the Mthaag order. 


Srapuni vr. DWARXA PRARAD gee ae ia TER 778 
® r e 


— 


e 
4 


‘OL. XL] INDEX. 109 


ndu Law—(oconcld. ) . Paar 
—— —_-Pidow’s @laie—Aogusinon of prope iy ty mdou—Acereison to her hus- 
band’s csiaio— Queshen of tntention— Widow's dealing wiih the property as her own. 


*a Hindu widow im possession OJ her deceased husband’s estate aequired 
property which had never belonged to him. Had, that even assuming that she 
purchased the property out of the savings of the income of her husband’s 
estate the question whether It became an aceretion to his estate was a qrfstion 
of intention which the widow had at the time dt the purehase and the fact that 
she dealt with that property as her own indicated that she did not mtend to 
keep it as part of her husband’s estate. 


Warp ALI KHAN r. TORI RAM AND ANOTHER as ne . 856 
indu widow—Stai for partiion—wwnecessary party. 
Bee Award, Validity of tee ae Se ssi -. 66 
—_-—__—_——s dow whether represonis iho estate. 
_ Bee Code of Civil Procedura, B. 66 oe vig ss .. 101 
dindu Widows’ Remarriage Act (XY of 1856), — 4— Bisa Taga Brahman widow 


—Remaniage, contrary to the custom of the caste—Dsvesting of the widow's estate. 


A Bisa Taga Brahman widow contracted a second marriage. One of the 
revereioners sued to dispossess her of the property left by her deceased 
husband on the allegation that by remarriage she had lost all her rights in 
the estate left by her first husband. The finding of the lower court was that 
such a marriage was invalid and not in aceordance with tho custom of the 
Bisa Taga Brahman caste. 

Hed, that upon findings which had not been objected to, sestion 2 of the 
Hindu Widows? Remarriage Act was applicable and the Bisa Taga Brahman 
widow, on remarriage, lost her right to retain the estate of her deceased 
husband. > Mula v. Praiab, [1910] 7 À. L J. R,417, distinguished. 


AsHazFie¢s. [BHRI eee oe aoe ae ES .. 688 

__ — — — -r Romarriago—Ef oo on her œlaio. 
Boe Caste Disabilities Removal Aet ... is nas as .. 678 

Injunction—when to be granted, g 

See Bpecifie Relief Act, s. 54 (o) ` T “es sà .. 4238 

See Code of Civil Proeedure, Order 40, rule 1 si ate -. 978 
— — —Inleation to hl g 

Bes Penal Code, see. 800 eee . es .. 926 


Interest Act (XXXII of 1889)—Intorest—Port diem—Intention of parties—Moriga 
by condi ticnal sale— Payment 8f interest, whether a charge. ‘ 


The question whether a mortgagee is entitled to post diem Interest depends 
upon the particolar slreumstances of eaeh case. The mere faet that the parties 
stand in the relation of mortgagor and mortgagee is not sufflcient to entitle the 
latter to interest npon the money advanced at the contractual] rate up to the 
dater of payment when heru is no provision in the deed regarding such pay- 
men 

Query.—Whether interest onght to be dèoreed under the Interest Aot. In 
any event, ınterest under that Aet wouldenot bga charge on the mortgaged 
property. j 

BaLwaxrt BINGE v. GAYAx SINGH ae sà s. . 829 

Judictal Deciston— modning of. 


See Agra Tonanoy Act.s 150 .. or ar see ae 
Jurisdiction, Ciril and Revenue Courts—Swrreader of occupancy holding by tenani— 
Ejectment of mortgages of that tenamcy—Effect of Rerenne Cowi decree for «sciment 

— Swit ina Gih Court for doda ation, noi mami wnable. 

Th: plaintiff, who wa~ a mortgagee of an occupancy tenancy, was, on a 
surrender of that tenaney being mude by the mortgagor tenant, «jected from 
the holding by the Revenue Court. The plaintiff-mortgagee brought a suit in 
the Qivil Court for a deslaration that the surrender by the mortgagor tenant 
was not binding on him. 

® 


1080 INDEX. (ALR 


Jurisdiction Civil and Revenue Comsts—(sonald.) Paar 
Hold, that the Reyenue Gourt having made a decree for ejectment and 
that desres having been carried into affeot, a suit in the Divil Court for a 
declaration of rights was not mnaintainable-; the Revenue Court decree was 
binding on the parties and any decree made by the Ctril Court would be wholly 
mugatory. Ram Dew Kuan v. Bindeen Upadhya, [1911] 8A. L. J. R., 940, 


followed, 

Suiva Prakasa V. Kanna œ.. TE T wa ie 
——-—— —— ult on a lease—Reliets olamed could be gronted e 
only bya Onl Cour'—Landiord and tenant, thar relations Aacing coe io an oni— 
Jurisciouon depends on frame of the swat—Jariediekon of Oral Court, when ousted, 


The plaintiffs advanced Ru. 8,000 to the defendants and obtained a lease 
from them for four yeara. It provided, inter aha, that on the termination of 
the lease tf arrears of rent remained due from tenanti, the defendants would 
pay the amount of those arrears to the plaintifs and that if they were dis- 
possessed during the terms of the lease they would recover she amount advanced 
by them from the property leased, together with damages at 23 per cent. The 
plaintiffs said that they had been dispossessed after two years. They claimed the 
altarnative reliefs for (1) the amount of the arreara of reut duc from tenants 
for the terms of the lease, or (2) the amount originally advanced by them together 
with damages at the rate stipulated for, and further prayed for sale of the 
property leased by enforcement of the charge, Held, that none of the rellefs 
claimed sould have been granted by any court okher than the Civil Court. Heid 
farther, that the jarisdiction of a evurt depended upon the frame of the suit and 
not upon the reliefs which the plaintiff might ultimately be entitled to obtain 
from the court; and the jurisdiction of a divil Oourt was only ousted if the 
rellef, which a plaintiff asked, could be granted to him by a Court of Revenue 
in a sult which could be brqught under the provistons of the Tenancy Act. 


Inayat HUBAIN V. MUHAMMAD ASKAHI .. | a oe ~. 642 
Partition proceedings. . 

The Uivil Courts cannot entertain a suit which is iu substance’s suit- relat- 
ing to the partition ofa mahal, 


BANDEY ALI Y. MUHAMMAD IBRAHIM id 2 Vs + ~- 191 


Seo Agra Tenancy Act, seotion 95 oa Sale, att -» 1088 
Landlord and Tenant—Abadl—Sinkng wet] on sio lot for a houso—Noi inconsistent with 
tonqnoy— Mandatory infuncion, 

Plaintiff was the Zemindar of a patti in a town where defendanta who were 
shop-keepers were in occupation of n house, and had been so for generations, 
without paying any rent. Plaintiff brought this suit for an injunction to restrain 
the defendants from construsting a well {n thelr house, and for au order direet- 
ing them to remove the ma als and to restore the land to lts original condi- 
ton. Hold, that the plaintiff was not entitled to the injanctlon prayed for. 


(Por Guiyrix, J.)—The sonstruetion of the well on the promises of defend- 
pots was not a breach of any obligation existing in favour of plaintiffs, whether 
exprsusly or by implication. A well on the premises is an undoubted adjumet 
to the convenience of the oosupants and it 1s diffloult to aee in what way the 
Zemindar’s {iterests are injarlously affected by its sonetrnotion, while its 
removal would nndoubtedly cause Inconvenlence to defendants. 


e 
e (Per Quamren, J.) —The sinking of a well within the premises was not an act 
nese-sarily inconsistent with the purpose for whieh the land was granted. A 
well is one of the amenities or convenience: of an Indian home, and the grant 
of land for building purp sei carries with it the right of making a well for the 
conveniences of the occupiers 


Buaewak Das 0. MUHAMMAD YAHIA ie ay te . 301 
dpparienanoe to agriouliural holding — Hfoctaon N 


What is an appurtenanoe to the halding of an agricultural tenant mast be 
desided according to the cironmstanres of each case. Where an exproprietary 
tenant had a large area of land to cultivate and required a number of bullosks 
and other accessories and had for more than twenty years been allowed by the 
gemindar fo use a large plot of land ìn the for his cattle and manure, ~ 

° 


67) 














———— 
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mmLandlord and Tenant—(conedd. ) Paar. 


eto., and had remained in possession thereof, held, shat the plot of land beoame 
an appurtenance te his holding and he could not be ejected therefrom so long 
as the tenancy subgisted. ® 


e Hold further, that the mere fast that on partition between the eo-sharers 
the agricultural land of a tenant fell to the share of one co-sharer while his 
house to that of another, does not give any oo-sharer a right to ejeat him, 


Net hax s. Ta Ban i T a = 0 
- e 
‘Easement whether can be acquired bya tenant. 
° BARADUR v. KHUSHI RAM AND OTHERS ... ss ve its 
——__— — —— Paymi of ront—Oreation of tenanoy—Mistake or ignorance of 
fact on the part of tenant—Fraud or misrepresentation om the part of landlord 
—Enxtoppei. 

Held, that the payment of rent by a tenant estopped him from challenging 
the title of the person to whom he paid it, even though that person might 
not have created the tgnancy or let the tenant in possession, unless it was 
shown that the psy ment of rent was due to some mistake or ignorance of faot 


relating to the title of the person to whom it was paid, or to some misrepre- 
sentation or frand on his part., Ketu Das v. Surendra Nath Sinha, [1908] 7 O. 


W. N., p. 596, followed. 
GIRDHARI LaL v. KALLU MISTRI a B41 


Possesnon without a kabuliat—Properiy hypothseaied for payment 
of roni— Swit to enforce hypothocakon, maniamabity of, 

The defendants were in possezsion of acertaim property which the plain- 
tiffe had leased to them. They had executed a kabuhat therefor but no patta 
waa written in thelr favour by the plaintiffs. To secure the rent that may 
besome due for the use and oesupation of the land, the defendants hypothe- 
cated their pouen ne Heid, that a snit to enforce the hypothecation was main- 


È 





8 


talnable although no paita was’ granted to the exeeutants of the kabwkai. Shoo 
Charan Bingh v. Maharaja Prabhu Naram Sangh, [1909] 81 All, 276, referred to. 


Bar Kishun Das %. YAKUB KHAN zi 769 


———Swat for possesmon by a tenant against another tonani—Zommaar 
also made a party— Civil Gowri, panischoton of, not ousted. 


The plaintiff, who was a tenant sued another tenant for posseesion of land 
and also made the xemindara defendant to the suit. The defendant tenant 
leaded, tater ala, that the land ir dispute had accreted to his occupancy hold- 
fee by alluvion and the Civil Court had no jurisdiction to entertain the suit in- 
asmuch as the zemindar had also been impleaded. Hed, that no relief having 
been olatmed against the zemindar, but the suit being one for possession against 
another tenant who had weongfully dispossessed the plaintiff, the Civil Court 

had jurisdiction to deaide it. : 


—_ —— 





NAKoHEDI Ame v. Ram Das Rat oe ee zai . 447 
———— — Rslation coming to an ond. 
See Jurisdietion as z se $ m -- 549 
TADC A TENOR Act (IM of 1901) —Appiication of— Property not paying resento to Govern- 
mont, 


Held further, that when the property yequirefl to be partitioned is only 
the mortgagoe’s rights in a revenue-paymng mahal, the Land Revenue Act (IŒ 
of 1901) has no application, the partition contemplated by that Act being the 
partition of sampdan rights. 


BANKE LAL ». BHANTI PRASAD % . . 684 


°°  ————Sootions 107 and 111—Paruuon—Hinda widow—In 
possession in Low of maintenance by way of consolatron—Nol a co sharor—Oannol 
clam partition of mahais. 


The mere fact that an applicant for partition is reeorded as a oo-sharer 
and has been in possession of his share, does not entitle him to obtain a parti- 
tion under the Land Revenue Act.. Hence, where a Hindu widow was placed 
in possession of a share ofjoint family sesundan in lieu of maintenance and by 


r 


e 
ey 
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Land Revenus (Act III of r90r)}—(conid. ) Paa 


way of consolation under a family arrangement, held, that she was not a oo- 
sharer within the meaning of section 107, Land Revenue Act,@o as to be able 
to olaim a partition®of that share. Kailash Kaar v. Radn Prasad, (un- 
reported). . 

Bhoop &agh v. Musamenat Phool Kuar, [1887], N.-W. P., H Q E., 168 ; 
(s. a) 3 Agra High Oourt Repcrt 168, followed. /htnaa Kear v. Okan Sukh, 
Hast] L. R, 8 All, 400, referred to. Aabd-ul-lak v. Musaumat Kushimba, 
[1906] 8 A. L J. R., 481, distinggished. 

Naui v. Jas KUNWAR = wes $ se «+, BE 
_—— —~—~————Beollons 107, 111 and 118— Perfect partiuon— Hindu 
7 widow in possession im hou of maintenance — Whether a oo-sharer—Oannot claim 

Pperfoot partition. 
Poaseasion of the widow in lien of her maintenanee does not make her a 
eo sharar. A Hindu widow although recorded as a co-sberer, cannot olalim 
artition inasmuch as her possession over the property of her deceased hus- 
Pand 18 not that ofa co-sharer but only in lieu of her waintenance, Bhoop 
Singh. Phool Kumar, N.-W.P., H. C. R, [1867] p. 868, Jhunna Kunwar v. 
aaa? tease (1881] L L B, 8 Al., 400 i Khasy v. Jugla, [1906] L L. R., 38 
AlL, 483, referred to. 


Kaluasn! KUNWAR v. BADRI PRASAD is es 


Becthons 110, 111, 118, amd 833 (k) —Port tion 
—<Apploant olaimeng oertain shamlet land—Objechon taken after the date fixed there- 
for and refecied— Partition ordered as Olas med — Ars) sii barred 





84: 


——— os m 





ownership had been desided by the Revenue Court in partition proceedings 
between the parties and the suit was barred under seetion 288 (k) of the Land 


file any. Later on, however, they did file their objections but they were 
bern as having been made ont of time and partition was ordered as prayed 
or. 


Heid, that having failed to take advantage of the Qpportonity given under 
sections 110, 111, and 112 of the Land Revenue Act in the partition proceedings, 
the plaintiffs were now barred under section 388 (X) of that Aot from coming 
Into the Civil Court to establish their title, 


BHaewat Pgasan p Lacnmin NARAIN és zis ai d 
~ oons 111, 119— Question of propnetary hile— Appeal. 
In partition proceedings in a Revenue Court the defendunt being a recorded 
oo-sharer put in objections raising questions of proprietary title. His objections 
were entertalned by the court of first mstanoe. Hold, that the lower appellate 


court was wrong in holding that no appeal lay to it under section 112 of the 
Land Revenue Aot. s 

JADUNANDAN LAL v. DAULAT lial ae ya ix R 
-————__ — Sohon 111—Revenue Oowrt referred the plant to Orol 
Cowri— hni accordingly Aled wihn the time allowed—Subsequontly withdrawn 
th permisnon to bring a froh sui— Fy osh sut Mod afler the ume Axed by the Reventio 
Oowri—Second sui a continand of thafrst sii 
* Tho Revenue Court under section 111 of the Land Revenue Act (II of 1901), 
referred tho plaintiff to the Civil Court to fle a suit to get his title established 
within three months. The plaintiff filed a suit accordingly bat tor some teshni- 
cal reason had to withdrew it with permission to bring a fresh sult. The sesond 
suit was immediately filed but more than three mon after the date of the 
original order. 

Held, that the second suit was a continuation of the first sult and the first 
mult having bean fled within three months of the date of the order, there was 
sufficient compliance with the terms of the order. 


RAXDHIR Biten v. BHAGWAN Das A ee .. ws T746 


621 





—- am 
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Land Revenue Act (III of r901)}—/(conold, ) 3 Paan 


; —- — Ssotions 111, 433(k) —Propriftary title. 


° A suit to set aside partition proceedings is not a suit in which 2 question 
of proprietary title is raised and does not fall within sections 111 and 1:2 of 
the Land Revenue Act Sention 288(4r) of the Aot bars such a suit. 


BHAGWATI PRAGAD ©. BHAGWATI PRABADe 


— = Seion 111 and 833(k)—Pariinon of a mahal— 
Swit for declaration of possession m Oml Oourt—No question of proprictary itle 
rased— Suit not marniainableo—Jurisdiciion of Oil Court, barred. 


A suit for a declaration, that a basar, which the plaintiff admitted to be a 
portion of the village, wos in the exelusive possession of the plaintiff, is not 
one in which a question of proprietary title is raised and cannot be entertained 
by a Civil Court. 


In certain partition proceedings where the plaintiff claimed exelusive right 
to a basar the Revenue Court referred him to the Olvi! Court. He thereupon, 
brought this sutt for a declaration that he was the exclusive owner of the basar 
in that makal. At the hearing. however, it was stated that plaintiff wanted 
a deolnration to the effet that he was In exclusive possession of the basar so 
that in the partition pr ceedings that may be allotted to his share and the 
defendant might be given compensation or some other land for it Held, that 
as the relief eventually elaimed in the elvil suit raised no question of proprietary 
title the sult was not one which conld be brought under section 111 of the Land 
Revenue Act, and was barred by sestion 288 ($) of the Aot. 


Raw OCHARAN ct. Hos BAHADUR Sineo .. i A ss 


-——(XOK of 1873) -Seotions 146, 148 and 167— —Morigage by 
muafidar—Salo for default of Goyernment revenuo—hght of purchaser. 

The word proprietor used in sestions 146 and 148 of N.-W. P. Land Revenue 
Act (XIX of 1+78), refers only to those, who in the Wapnb-ul-ars, are set out as 
belng the persons on whom the revenue, has been at the time of Settlement 
asnessed jointly or severally; mwofdars, not being Hable for payment of 
Government revenue, are not proprietors within the meaning of those sections. 

Where certain property was mortgaged by persons, who were found to be 
the owners of the nant Jand, and was afterwards sold for default of arrears of 
revenue, hold, that the mortgages could enforee his mortgage against the pur- 
chaser. 


KUNWAR Sen 0. JwaLa Prasad... 
—p Section 833(k). 





—— ee 





Bee Section 111 ee E as z: H 
——;-—_-—_—— Sestion £33 (k)—Partition of a mahal—Oljoctions 
overruled—Swbsequent proceedingsin a Recenus Couri Yor Ang of ront—Propnetary 
tirlo sot up—Agra Tenancy Aœ (IL of 1901), seohon 199—Revenuo Court's actions 
under. 





In a partition proceeding before a Revenue Oourt, the defendant aequired 
in his share a certain plot of land. The plaintiff at that time preferred objec- 
tions but they were overruled on the ground that he was not a reo rded 
eo-sharer. The defendant after partition sued the plaintiff in the Revenne+ 
Court for fixing of rent. The plaintiff raised a question of proprietary title 
and was, under section 199 of the Agrn Tenaney Aot, referred to a Civil Court, 
He then brought the present suit in the Civil Court to establish his title. 


Hold, that section 283 (k) of the Land Revenue Aet was no bar to a Revenue 
Court acting under sestion 199 of the lonancy Act, if in some indirect way, the 
result of such a suit might possibly affect the share obtained by one co-sharer on 
partition. Bahasey V. Jugla, [1906] I. L. R., 28 AIL, 482, and Unreported Case, B, 
A. No 211 of 1912, decided on 22nd June, 1912, referred to. 


Resauo. Mana Raw vee 5 sa 
Limit—acorual of oawse of achon . 
Bee Mortgage . oa r 


ae 137 R 
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217 
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Paar 


s 
Limitation Act (LX of 1839). scolion 30— Lima iaion— Conflecation of mgrigages righis— 
Suit in respect of propriiary righ's—Seoton $0 not apploablo—Governmen! not 
entitled to confor proprietary hile by Hs grant when only morlgages tights oomfscci:d, 


Bectlon 20 of the Limitation Act of 1859 does not apply toa case where 
the property attached and aciaud as forfelted consiats not of the proprietary 
tights in # vilago but only of the mortgagee rights. As tho proprietary inter 
este of the mortgagor are in no waf affected by euch solxure it is not necessary 
for him to institute a suit in respeet of the property within the speelal period 
of limitation of one year preso by that sestion. When the Government 
forfuits the mortgagee rights it has no power to confer proprietary rights on 
the purehaser. Raa Dhwn v. Raja Bhawani Singh Bahadur, Hott N.-W. P., H. 
O. Rep., 189, referred to. Ramphel Tiwari v. Badri Na'h, |1888] 18 All, 108, 
distinguished. : 


Yaqus AL! Kuas v Larro BINAR .. ‘i 





ledg ment by Hindu dow m possesmon of husband's estate not binding on 1 ererstonar— 
Ao XIV of 1869—General Olausca Aci (1 of 1868), section 6—Fuston of intoresia of 
mortgagor and mortgagee in ons person—Susponsion of period of hmitation. 

Acknowledgments of a mortgage made by the widow and daughter of a 
Hindu mortgagee, while in posseasion as mortgagee of the mortga property, 
are not acknowledgments, within the meaning of section 19 of the Indian Limit- 
ation Aet, made by n perbon or persons through whom the next reverstoner of 
the mortgagee derives iitle or liability Where, therefore, a sult for redemption is 
brought by the representative in interest of the original mortgagor sguust the 
reversloner of the mortgagee more than 60 years after the date of mortgage but 
within 60 years of acknowledgment bythe widow and daughter of the mort- 
gages, A that such an acknowledgment was ineffectual as giving a new.poriod 
of limitation. . 


e 
Hold, also, that acknowledgment ofa mortgage is only an acknowledgment 
of llabiHty, whioh extends the period of limitation within whivh a suit to redeem 
the mortgage must he bronght and does not confer title, and consequently see- 
tion 2 of Act XV of 1877 did nog apply 


Acknowledgment of a mortgagee is nota “thing done’ within the meaning 
of seotlon 6 of the General Olauses Act (I of 1868) 


The 60 years’ period of limitation to redeem a mortgage allowed by artlole 
148 of the Limitation Act begins to run when the right to redeem or reeover 
possession naserues and when once the period begins to run it cannot be sus- 
nee Where tina mortgage deed no time was fixed for payment of money, 
, that the period began to ran from the date of exesution and the faot that 
for some time the mortgagor was in the position of both mo r and mort- 


XV of 1877', sections, $ and 19—Articla 148— Aokn8wiedg mani—dcknow- - 


TA 


did not saspend the limitation period. Barral y. Tho i of Egromont, 


1884] 7 Beavan’s Reports, 201, distinguisbed. 


The law of limitation applicable to a sult or proceeding is the law in foree 
at the date of the Institution of the sult or proeseding, unless there is a distingt 
provision to the contrary. Held, accordingly, that the question whether an aek- 
nowledgment, dated 1866 was binding on the defendant muat be desided aseori- 
Ing to Act XV of 1877 which yas in foree at the date of the institution of the 
salt fn 1967 and not socurding to theeAct XIV of 1859 which was in forea when 
tht acknowledgment was made in 1868 


Shi Shankar Lal v. Soni Ram, [1909] L I. R., 82 AlL. 88, affirmed. 
Som Rax y. KANHAIYA Lau : s wee sae 
— ——— — (IX af 1908), soron 5— Memorandum of appeal signed by the ploader 


—Vakalatnamah oi signed by the ap; — Whether omission fatal—Appeal no! toid 
and inadmsnble—Appeal to be admutted wader seston & of the Tamitation dol, 

A memorandom of appeal, signed by a pleader, was filed in court in the 
presenss of one of the appellants. It was not, however, signed by any of the 
LS Pao ‘ Se hae shed gt of the period of limitation for appeal, it was dis- 
covered that the p s takalajnanah was, by an oversight. not al -thy- 
appellants, ee ie = i ai oe 

- e 


389 


Ny 
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imitation Act (IK of'1908)—conid. ) Paar. 


e 
Haid, that a mgre bona Ads omission by the appellants to sigu the sakalai- 
namah did not make the memorandum of ‘appesi, signed by the pleader, void 
and inadmissible, shd the appeal was not ba by limitation. 


Held further, that under the elroamstances of the ease the court ought, 
under sestion 5 of the Limitation Aot, to have admitted the appeal after the 
period of limitation by allowing the defects to be made good. Thyagcrajan diyar 
v. Sankaran diyar, [1896] 6M. Le J., Paris X and XI, p. 218, and Mahkdtaga of 
Ranih F. Swan: Saran, [1903] I. L. B , 25 AU., 685, referred to. 
¢ Hapert NosH ALI be is a ee 779 


— — —— — — Section 5 - exlension of time. 
Bee Provincial Insolvency Act, seston 22 ae és P 
=-——— shn, 19—Acknowlodg mem —af oot of—when made to 
third party ` 

Tn a sale-deed*of 1906 the vendors stated that the property sol] was held 
by them as mortgngees ander a mor age-deed of 11th June, 1849. The correct 
date, however, of the mortgage was llth May, 1849. The plaintiff in a sult for 
redemption of that mortgage relied upon the above statemont as an acknowledg- 
ment under section 19 of the Limitation Act. Haid, that the statement relied 
upon eould not be ruled out merely bosause che date given in it was not correct ; 

add further, that the,mere feet that the statement in question was not 
addressed to the person entitled to redeem could not affect its admissibility as 
an acknowledgment and if the balance on investigation turned out to be against 
the person making the statement, the acknowledgment was sofiicient. Mam 
Ram Seth v. Seth Bup Ohkand, B» Cal., 1047, and Dip Singh Y. Girund Singh, 26 All. 
B18, followed. Imam AL y Basjnath Ram Sake, BB Cal, 618, and Mylapore Y. 
Yooksy, 14 1. 4, 168, distingaished. 


Har NARAIN 6. BHEO PRABAD «- ee oes . ee .. 86 
—— —— —— ——Seotion 19—Acknowledg mont— Whal anounts to. 


In 1901éhe plaintiffs sued the defendants to redeem a mortgage, dated 1798, 
whereby the predecessor-in-title of the plaintiffs mortgaged with possession a 
certain desaijits dastur and certain “ pasavts” lands to the predece sor-in-title 
of the defendants. The desapn dasisr was Sabaegqaen tly eommnted by the 
Government into a fixed money allowances payable from the Treasury and the 
payments of the peri orl instalmea's thereof were regularly made to the ` 
mortgagees, who had procured the entry of thele names in tho Oolleovor’s 
books as mortgagees An entry in the receipt of the Government agent 
entrusted with the payment of the said allowance relating to the payment 
thereof on the sth Jane, 1848, stated that the payment was made to ‘the under- 
mentioned mortgageos of’ the mortgagor (whoas name was given) and then 
followed the name of two persona in whom the rights of the mortgagee were 
al that time vested in s@#mewhat unequal shares. The amounts of the shares 
belonging tn each of these mortgagees were sot against their names and against 
those shares the mortgagees had in their own band-wr.ting written their res- 
peotive names in acknow.edgment of the recelpt of their shares. j 


Holi that, that amounted to an acknowledgment within the mean of 
section 19 of the Indian Limitation Act by the said mortgagees that they 
recsived those payments as being the partios interested in the original mortgage 
and that their Interest m the property was that of mortgagees thereunder. 

Masumwpark HIRA Lat IOHHALAL 1. Disi NansieLaL OHATURBHUJDAS .. 482 

-————— —— —-— socion 19 —Aoknowledg ment of a morigageé . 

Hold further that a mortgage is kept alive byan acknowledgment of the 
debt due on it embodied in a subsequent mortgage deed exesnted within the 
perlod of grace allowed by seutlon 81 of the Limitation Act. 

Mot! Bega 9». Ham PRAGAD s nA os ae .. 570 

Š Sesion 19—Debt repnlatod—Marneor in whirh debt dis- 
oharyed mentonsd— Not an adknowledguient of the deb —Nor an ackrowledg mont 
coxpled with a duim tò a set-off 
The plaintiffs purchased a certain debt due to G, an insolvent, and gave 
notico to the defendants, who owed that debt, asking them AW pay up. The 
defendopts repifed that they owad nothing ns they had olready discharged the 
e 
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debt partly by paying the amount of a eertain Hundi drawn A G and partly 
by making a certain payment to the receiver. Hed, that tho daf ndant having 
directly and expressly repudiated the debt, only giving detail? of the manner 
in whieh it had been discharged, there was po acknowledgment of the debt within® 
the meaning of section 19 of the Limitation Act, nor was here an acknowledg- 
ment coupled with a claim to a set-off within the meaning of Explanation (1) 
of that sechion. 


Trilola Nath v, Bhagwat Das, |1889] 19 A. W. N., 289, referred to. 
Bapet Dass». MANOHAR Dass ., ie os 


= —— ahon 19—doknowlodg meni—Siatement, 1 which the 
words relied on appeared, made in a ole smai—To be read in conjuncton with 
ctroumslanocs— d oknowledgment need not bo made to the rreditor. 

5 In a sult on a mortgage the transferees of the mortgaged property were 
made defendants only after the expiry of the time of grace allowed by the 
Limitation Act of 1908. The plaintifs alleged that an a&kmnowledgment of 
the debt had been made within twelve years of the date of the suit and ft was 
well within time. The statement relied on was that “ the whole of Janki 
Prasad’s mortgage money is owing ” but it appeared that at that time Janki 
Prasad had two mortgages in his favour. The statement was made in the 
course of sivil proceedings in answer to questions put by the court, 

Hold, that the words ‘relied on’ must be taken in conjunction with the 
sireumstances and the rest of the statement in which they appeared and if 
they seemed to apply to several mortgages and not only to one of them 
they eould be relied on as an seknowledgment of the debts due on all the 
mortgages, 

Held further, that an acknowledgment need not be given to the creditor 
but might be addressed to a person other than the person entitled tô the 
property or right. . . 

Mauran Seth v. Seih Rup Ohaond, [1906] I. L. R, 88 Cal, 104, and MpRupora 
Lyasawmy Vyapoor Moodher v. Yeokey, [1887 , I. L. R., 14 Cal., 801, referred to. 


MEGHRAJ co, MATHURA Dags X aus A 
—Soohon $0 — Payment of part of interest. 

The word ‘interest’ in sestion 20 of the Limitation Act means interest or, 
any part of the interest due. Kul/y v. Hala, 18 AIL, 295 and Amwar Husam 
v. Lalmir Khan, 26 AlL, 167, distinguished. 

ABDUL AHAD y, Mantas BIBI 
~ oMi S1—E fot of righ! tamed under Aoi of 1871— 

Bevstal of righi. : 


No right whioh had beeome barred under the Limitation Aot of 1871 was 
rovived by the Aot of 1877 nor did the introdaetion of section 81 in the Act of 
1908 revive the right which was so barred. 


Where, therefore, a suit ona mortgage of 1868 was barred under the provi’ 
sions of the Limitation Aet of 1871, hold, that section 81 of the Limitation Act 
of 1908 did not revive that right. 


Ja1 Sivan Pragan., SURJU Sinan e 





————(Act TX of 1871)—Soction $1—Act IX of 1908, 100, 31— Mortgage with 


postess-on —Realisanon of rents and profits— Interesi—Time when begins, io ren, 


Under the terms of a mortgage-deed executed in 1850 the mortgagee was 
to take possession of the mortgaged property and appropriate the rents and 
profits În leu of interest Tho mortgagee remained in possession up to 1889, 
In that year he lost posession. In 1914 he brought a suit for sale, Held, 
that the suit was not harred by Imitation. The realization of rents anf profits 


mortgagee was entitled to compute limitation from the year 1899. Act XV of 
1877 having come into operation before that, the plaintiff was entitled to bring 


Paar. 


477 


167 ` 


li 
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e 
his suit within tyo years in accordance with the provisions of sestion 31 of 
Act IX of 1908. ° 


e 
elNDARJIT #. GAJADHAR sie Xo Ac a . 280 
Articles 68 and 140— 


See Code of Civil Procedure, 1882, ses. 88 ia se Se. us 
Article 78—Default  paymoni of mstalmenis— Waiver. 
e Where a registered bond provided that the whole amount of the debt 
should become payable ın the case of default being made in the payment of the 
instalment and the plaintif brought his suit more than six years after the first 
instalment had become payable, without making any allegation as to his 
waiving the benefit of the provision, held, that the mere fact that he waited so 
long after the last instalment bad fallen due did not really indicate waiver as 
eontemplated by artiele 75 of the Limitation Act, 


Basu Rau s. Jopa SINGH ee s is ae . 89 


drido 75, Soh. 1—Instalment bond—Option to sue for 
the whole amownt or for the instalment duo—Piaintif’s olechon of one of the isco 
ophons—Swi more than -siw years aflor the dofauli of an wnstalnoni for the entire 
tum due on bond—No walter—Swmi t mo-barred. 


This was a suit on an instalment bond, the terms of which were that if. 
any instalment remained unpaid on the due date the creditor would be entitled 
to recover the whole amount at once or to sue for each instalment as it fell due 
and remained unpaid. The third instalment fell due in January, 1906, but was 
never paid. The plaintiff, after more than six years of that date, sued to 
resuver the entire sum due on the bond, distinctly stating in the plaint that 
the cause of action acsrued on the date of the default of the third instalment. 

Hold, that the plaintiff having clearly elected to take one of the two 
options givey to him and having failed to waive his right to sue for the entire 
amoung, the sult was barred., djudma Y. Nunjlal, [1908] I. L. R., 89 All, 128, 
distinguished. 





—— —— m 
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AmMOLAK Crax >. Bas NATE .. Bx s , sae .. 664 


—— (1877) —Artiones 75, 178 -Bighi toapply. 
` Bee Execution of decree Nes . 


————— -druds 91 and 180—Benamidar—Oawse of achom 
docrwal of. 


A suit fora declaration that the defendant whose name appeared as leasee 
had no interest under the lease and his name appeared only as benamidar for 
the plaintiff, is not one tf caneel or set aside an instroment and article 91 of 
the t Sehedule of the Limitation Act doesnot apply. Articole 120 of the 
Limitation Aet applies to sach a suit and the cause of action acernes to the 
plaintiff when his position as a lessee is challenged. 


BASANT LAL ¢. OHHTDDANMI LAL <a ja R .. 106 


Beo Ræ Judicata ss wea 


——— XY of 1877)—Arlicle 106 — Olai m for a-share of parinership business — 
Dissolution— Presumption— Conduct of partes. ° 
Where in a sult brought in 1902 for a share in o partnership business it 
was proved that,sinoe the establishment of the partnership in 1888 down to 
1891 annual accounts suitable as those of a current partnership business were 
regularly rendered between the contending parties, and that those accounts 
entirely ceased im 1891 in which year the account furnished was a capital 
account showing acomplete division of the partnership shares 
Held, that the presumption was in favour of dissolution when the annual 
accounts ceased, aid a final account showing the division of both capital and 
revenue was made out and that the sult having been brongbt over three years 
after that date was barred by article 106 of the Limitation Act, 1877. 


Joopoopy BABAYYA 0. PULAVABT) LAKSHWAWASWAMY m SE Aaa "~e 556 


24 
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~~ —— ———— — Sohedule I, artiole 180 - Sint for bilance— Hindu Law — 
Debt—Liabiluty of sons in “espot of a morigage exeow'ed by fathes—Examphon of 
sons’ intoresi—SubsoqHent suit againsi the sons for the wholo dobi. f 


A mortgagee obtained a decree for sale upon a mortgage against a Hindu 
father without impleading his sons as defendants, bold the property and puchnas- 
ed it himeelf. The sons got their shares exempted in a subsequent suit. The 

* mortgagee brought another suit against Lhe sons for sale upon the same 
mortgage more than six years after the first decree was satisfled Haid, that the 
sult was one for sale upon the mortgage and nota bimple money sult aud was 
not barred by limitation. 


Held farther, that the mortgagees were only entitled to resover the amatis- 
fied portion of the deeree with fature interest allowed on that deoree from the 
shares of the sons. Lachman Dusy Dals 1900 A. W. N , 125, followed. Dharam 
Singh v. Anganlal, 31 All., 801, Ban Singh v. Sobha Raw, 20 All, 544, referred to. 





JaLesHaR Raro ANKUT Ral... ae Sorta, we . 402 
TW aoa oa dele 180 — lection swal—Lamsiation appheablo. 
See Muniolpalities Act, Elestion suit ae esate ae .. 849 
+ a — Arlee 120—Smul to sot amds auction sala. < 
` Bee Code of O:vil Procedure, 1882, seotion 813 se Kia -608 





————4rtole 180, Yohodalo 1—Declaratory saki —Pimnifa 
(Hle Handorod six years before saat -- Pile again slandored within 6 yoars of swi— Suit 
not barred, 


A plaintiff will not necessarily be debarred for ever from maintaining a 
declaratory suit in respect of a particular right or title possessed by him merely 
because there was a slander of his title on the partof the very same defendant 
more than six years previously in reapeet of whioh the plaintiff did fot think 
it worth while to take any action. 


Musammat Jhandia wa» the widow of one Kalwa who had died possessed 
of oertain property leaving behind him the sald widow and two brothers. The 
plaintiffs were the helrs of those brothers. The widow's name had been recorded 
some 28 years before the institution of the salt and the entry was continued at 
the revision of Settlement, but the plaintiffs alleged that she left the village 
not long after her husband’s death and never received any share of the profits. 
Within six years of the salt she transferred a portion of the ais da tò one 
Shams-ud-din, who sued the lawbarduy, for profit. Thereupon the plaintiffs 
brought the present suit for a declaration of their tisle. 


e 
Held, that the transfer by the widow and the institutin of the suit for 
rofits by Shams-nd-din, both of whioh cvents osenrred within six years of the 
stitution of the present sult, farnished the plaintiff with the canse of action 
for a declaratory salt and it was within time under article 120 of the Limitation 
Act. Akbur Khan V. pele oA. L. J. R., 687, and Ilais Bakhsh v. 
Harnam Singh, [1898] 18 A W N. 3165, referred to ° 


EAHMAT-UL-LAH © SHAMHUD-DIN oe a ee we 877 


——_—__ Arus 183, 141, 148—Hindu Law—Swit by daughter 
for possession of father’s esiaic after death of her mother. 


Where In a snit by a danghter of a seperated Hindu for posgeasion of pro- 

perty after the desth of her mother il was pleaded that the defendants were 

members of a jotnt family with the father of the plaintiff and were all jolnily 

in possession of the property, and it was found that the father of the plaintiffs 

-WRB separate from the defendant : hald, that the artiole of the First Schedule of 

the Limitation Aot applicable to the suit was nrtiale 141 and not 127 or 142, as 

-e ansording to the now accepted view of artlele 141 it did not signify what persons 

~ were In vosiession between the death of the last male owner nand the death of 
the widow. 


Tursa Bar s. Bragwat Pragap sé aa sr ~. 833 
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——— ——— Arties 138—Claim for malikana —Deoree against 17o- 
perty asked for—Period of limitation. 


° Arttole 182 of the Limitation Aet applies to cases where the plaintiff aske 
for a decree agninst the property-ehargeable with makana. Where a plaintiff 
claimed malikana due for eleven years, claiming a decree against ey operty 
chargeable, kald, that the claim was within time ee the courts refn«t to pass 
a decree against the property. Kallar Roy ?. Ganga Prasad Singh, 88 Cal., 998, 
sistinguished. 


SHAMA ALI t. PHULLO 
———— Arliols 188—Appheankon of, 
Article 188 of ib o Limitation Act only applies to sults in whieh the anetion- 


urohaser js the plaintiff and the judgmoent-debtor, or some one claiming through 
fim, is the defendant. ` 





Ram Lakkan Ral v. Gatadhar Rai, 83 All., 224, Aktroda Kanta Roy v. Hrishna- 
Das Laha, 12 C. L. J., 878, referred to. 


BHAGWANT BIXGH 3, Buon SINGE os ee in .. 642 


= dride 141, lad of Schedule I—Reversionor, smut 
Mortgages ın poesæsion— Timo runs from dato of redemplion—Cusiom arol 
daughters —Voiwnlary paymen:— Person bownd to pay. 


Certain property was in posseasion of a usufructuary mortgagee froma 
Hindu widow, who died in 1892. After the death of the widow the name of G. 
S was entered in the Revenue papers withthe consent of D, daughter of the 
widow G.8 redeemed the mortgage in 1911. In the samo year K. L. ened G. B. 
for possession of the property gs the next reversioner, on the ground that daugh- 
ters were exeluded from inheritances, kald, that the suit was not barred by limitation 
as Art 144 of Behedule I of the Indian Limitation Act governed the suit and 
time began to ran from the date G. 8. obtained possession. 


Held further, that K. L- was bound to pay to Gr B. the amount of money the 
latter had paid to redeent the mortgage as the payment by him was not a volun- 


tary payment but was made under the mistaken belief that he was the next 
reversiouer, 


Harihar Ojha v. Dasarath Misra, 88 Cal., 257, Bijoy Gopal Mukeri v. Krishaa 
Mahishi Deb, 84 Cal, 829, Bhaguat Prasad v. Murari Lal, 15 0. W.N, 624; 
dAmritdhar Y. Bindeshri Prasad, 28 AlL, 448, Jkhanm man Aunwer v. Tiol, 35 All, 

425, and Wanat v. Sibba, 9 A. LJ R, 728, distinguished. 
Gawea Ranarv KANHAIYA LAL Sa oe . 179 


—— —___ ___ —_~ Behodtile I, article 188—Appication for transfer of deores 
under section 323—Step in aid of execution. 


e An application made to the court passing a decree to transfer it for exesution 
to another court is a step in aid of exesution within the meaning of artiele 182, 
Schedule T, Limitation Act Ohandranath Gossam v. rGarre Prostunno Ghose, I. L- 
E., 22 Cal , 875, approved of. ‘3 
Tovar MaLr. PHOLA KUAR we ? 583 


Majority Act, section 3—Appomiment of quate dje of najomiySaAohon to sell by 
Diswiet Judje—Saje Afteen yoars later. 


A father dled leaving two minor sons, The mother was appointed guar- 
dian of the persons and properties of the minora. Held, that the appointment 
hid the effret of prolonging the mluorlty of both to the end of thelr twenty- 
first year although their interests undivided. 


A sanelion by the Distriet Judge to the guardian to aell tn 1891 could not 


aupport a sale Arteen yeara later when the circumstances of the family must 
have altered 


Bua Nata BAHI t, LALJI OHAURE 


u e we ee 107 


| 
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; . Paar 
Malicious Prosecution —dciton for-—Oharge false to the knowledge of gefendani— Malice 
in law— Reasonable and probable causa. get 


where the charge is such as must be true or false to the know! of the defen* 
dant. Pohtonjs © Quoan Insurance Sg» 25 Bombay, 383, distinguished. BRiralal 
Y. Bandn Bhagat, 18»9 A. W. N. 1 ' 


p 209, referred to, 7 
Raves LAL v. MUNNOO s a iv i .. 125 
— ———— + - -Mome profis, Susi [01 — Question not raised m first stat for possession, 
Bee Res Judecata aa ass si Ste Son 987 


Mohammedan Law —Gi/t —Dolvery of possæsion —Muiation of names «n/onded— Donor’ s 
death before mutalion—Aoiual mutahon nol neotssa: y to prove delivery of possession. 


Where a Mohammedan donor recites in a deed of gift, 4rhioh he registers, 
that he had given proprietary possession of the property to the donee and will 
effect mutation of names but dies soon after, hela, that the indication of such 
intention is suffiolent to complete the gift. It is not necessary to give specific 
direetions to the tenants to pay money to the donee, é 

A Mohammedan lady executed a deed of gitt and got it registered. In that 
deed it was expressly mentioned that she ha given proprictary powsession of 
the property to the donee and would obtain mutation of names in hls favour 
in the revenue papers. Before, however, she could do so, she died within 4 or - 
5 days of the execution of the deed. Held, that the gift was complete, 


Nawpar KHAN p. MOHAMMAD BIDDIQ ‘te eae A oe 726 
~~~ ~— Bales of om dence — Applicaton of, 





Beo Evidence Act, ss. 9,108 to. = ii ss .. BSS 
———— —Wakt— Oods of O:ml Procedure (Aol V of 1908)—sechon 98 (— 
Mutwalll, duly appointed—Oannot be removed exoopt by sit. 

Where a trust was a trust created fora public purpose of a religious or 
charitable nature no sutt can be instituted for the removal ofa daly appointed 
mulwall, bave in conformity with the provisions of section 93, sub-seetion (1) 
of the Oode of Civil Prosedure. 

BaryaD ALI v. ALI Jan +. 25 


— ee -Wikt— Graso- yard—Eridence— Dedication — User —Eniry tn Reoord of 
Bighis— Punjab Land Rerenus Aot (XVLI of 1887', ssotion dd. 

Plaintiffs, who were oertain Mohammedan residents In Multan, sued (tm/er aha) 
for a declaration that a certain traot of unoulturable or uncultivated land being a 
grave-yard was inalienable as wakf. There was no evidefles to show how or when 
it was originally set apart for the purpose of a burial ground, Baut it appeared 
that the body of a certain Mohammedan Saint, who lived in the 12th century, 
was buried in a shrine within the area in suit and for hundreds of years the 
land about the Saint’s tomb had been used aa a burial ground ; that the 
predecessor-in-title of the defendant took part in giving effect to a resolutiqn 
passed in 1858 by a representative public meeting of Mohammedans that the 
land in dispute, whieh was an old burial ground, should be kept open for the 
whole Mohammedan communjty. That In the Reeord of Nights of the last 
Bettlement it was entered as “ in he possession of the Mohammedana”, and 
wis described as “ Kabristan or Ghairmumkin-Kabristan’”’ that is « grave- 
yard or unculturable land forming portion of a grave-yard” and in the ownership 
column the name of the representative of the defendant was entered as 
“a owner.” oot 

Hold, affirming the Chief Court, that the representative-tn-title of the 
defendant was properly entered as owner, being trostee and custodian of the 
shrine of the said Saint, and being or claiming to be the recognised head of the 
Mohammedan community in Mulian, the land in buit formed part of Mae 
set apart for the Mussulman community, that by user, if not by d ation,: 
was wakf: and that by virtue of section 44 of the Punjab Land Revenne Acc 
(XVII of 1887) the said entry in the kesord of Rights was eonoluslve on the 

ont. 
id Tux Covnt or WARDS v, Inamt BAKHAH .. we aes * ye W 
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Mortgagor and mortgagee —Sausfachon of amher morigage ly a fresh morigaye—Swt om 
earher mortgage d fmissed— Ra iral of nghi water the old morégage. 


J and P were s@parated members of iHe family. J executed a mortgage of 
hiv’ share m 1876 and P that of his in 1881. In 1887 both P and the widow of J 
joined in mortgaging the entire property in Heu of the earlier bond: exeonted 
by J dnd P separately. The consideration for the fresh mortgages yas tho 
amount due upon the earlier mortgages. A anit by the mortgagee upon the | 
bond of 1887 was dismissed against the widow ot J on the ground that she 
yas not bound by it. A decree was passed against P for the aggregate amount 
of the two bonds. The deeree was executed but the full amount was not 
realised. Tho plaintiff thereupon brought this euit upon the earlier band axesu- 
ted by J. Hold, that the mortgagee: were not entitled to maintain the sait on 
the bond of 1876, although they did not get, under the bond of 1587, allthat 
they thought they were getting at the time of the execution. 


Ald further, that the question in a case of this kind fs one of intention and 
the intention was that he new mortgage should supersede and be substituted 
for the old one. \ i 


BHEORAJ Sixau v. HAR OHANDILAL 5 


@lortgage by a co-parcencr—JFith ihe kwowlodge and consent of all—8nbsegain! posi- 
lion— Shares of both co-skarera allotted lo onse— Wortgagor’s right and kalLty of the 
mortgaged properly not affected. 

Two brothers forming a joint Hindu family executed in favour of the plain- 
tiffs father a joint mortgage tn 1879. In 1881, in Hen of the above-mentioned 
mortgage, they exeented two separate mortgages In favour of the same person 
each for his half of the property comprised in the previous mortgage and each 
signed the other’s bond. There was a partition between the brothers in 1881 by 
whieh the shares of both m the mortgaged property were allotted to one of 
them, who, later on, dissharged his own mortgage of 1881 and ereated a fresh 
mortgage on the property thus Allotted to him in favour of the appellant. The 
plaintiff sued the brother who had not discharged his mortgage of 1881 and 
prayed for sale of the mortgaged property. 

Held, that ag the mortgaggeo was dealing with the general body of eo par- 
eeners and the mortgages of 1881 were executed by fhe two brothers separately 
in led of the previous joint mortgage of 1879 and with the knowledge and 
consent of both. Any subsequent partition between them by which the shares 
of both were, allotted to one of them soull not affect the right; of the mortgagee 
or the liability of the mortgaged property, whether it war in the bands of the 
eo-sharer, to whom it had gone on partition, or his representatives in interest 


Baijaath Lall v. Ramoodn Ohowdkry, [1873] L. R., 1 I. A, 106. 
BUNDAR LAL v. BEI Lag, HE z 


Mortgage—Sasi by subeeguont mor'gaqoe—making rior morigagee par'y —son of the prior 
mortgagee noi a party -effect of the decree against ihe son— Hindu Law. 

A mortgaged to R certain pro in 1887. In 1892, he mortgaged to B 
the same property and again in 1893 he mortgaged it to R, part of the eonsidera- 
tion being the amount due on the mortgage of 1887. In 1889 B’s heire sued 

-for fhe recovery of the amount due on the mortgage of 1893 making E who was 
then injsila party He didnot make h’sson who was then living. a party to 
his sult. R didnot enter appearance and the mit was decreed. In exeeutlon of 
this desree, the property was sold and purohaved by B, whose heirs subsequently 
transferred itto A Ina suit brought by R’s son upon the mortgage of 1898, ° 
it was held that the deeree obtained against B by B was not binding upon R’s 
son and R under fhe elreamstances of the oase could not be presumed to have 
represented his son in the previous litigation. 

¿ Prag co. RAN NIRANJAN i si srs 


———— A monni dus on precious worigage left wih subeoquent morigagos—Faslure to 
pay—Sabseguent sml on the frst morigage—Deores agensi parohaser of equity of re 
dowpuon — Pey noni by kaw —Suat by thelaiter against the second mortgagoo for the 
CARIO 8am, mainiasnable—Limiaton, 


J mortgaged his property to Bin 1900. J again mortgaged it to the res- 
pondent tn 1901 and left with hlm the amount due on the first mortgage for 
peyment to B but it was not so paid. J, in 1903, sold the equity of redemption 

b ` 
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Mortgage —(conid.) + Paar 


to the nppellant, B, the first mortgagee. brought a suit off his mortgage 
against the appellant and in order to save the property, the lattar had to pay the 
entire amount due on the mortgage. The appellant brought a sult for the 
recovery of the amount he had to pay to B owing to the failure of the reapondent 
to discharge the first mortgage. Hold, that the appellant stood in the shoes 
of the driginal owner and was entitled to all his rights and equities and could 
recover the amount from the reePondent as it was owing to the latter’s failure 
to earry out his contract that the former became liable to pay to the first 
mortgagee, : $ 

Held further, that limitation would ran against the appellant from the date 
on which he paid the decretal amount due on the first mortgage. 


Hakim ALI KHAN t. DALIP BIKGH aa sé ee . 47 





—— Rodempiion —Res Judicata—Stuit for redemption by one mortgagor. making the 
others pro forma defendants — rong doeroe debarring plamiift, on farltre to deposit 
mortgage money, from redempaon— Decree absolute and allowed to become fal—S 
sequent suit by the other morigagors for redempton barred by res jodieata, ` 


Ont of the purchasers of certain mortgaged property one brought a suit for 
redemption. The others who did not join in the suit, werg made pro forma defen- 
dants. The suit was decreed, but the decree provided that if the plaintiff failed 
to deposit the mortgage money within the time fixed he would be absolutely 
debarred from redeeming. The plaintiff failed to deposit the money and n deoree 
absolute was passed debarring the plaintiff and all persons claim under him 
from redeeming There was noappeal and the deeree became final. Subsequent- 
ly the other purchaser-, who had been made pro forma defendants in the firat 
suit, broughtia fresh suit for redemplion. Held, that the second suit was barred - 
by. Tos ell Lachman Singh v. AMadsudan, [1907] I. Le R., 29 AlL, 481, refer- 

to. ° 


NaTHI p, KHAOHERA ee - a we Oh 


—— — Pnonty— Morigagee executed in renewal of a prior smortgage—Inter medial 
trorigagee not cautled to prionty—Intenuon—Preeumplion— Return of the Arsi deod. 


G executed a mortgage in favour of Bfor Ks. 453 on January 20, )888. On 
November 328, 1886, he fa) mortgaged the same property as that comprised in 
the first mortgage, in favour of F for Rs. 400. This sum wna paid to B in partial 
discharge of the mortgage of January 20, 1888, and a balance of Rs. 68, for princi- 
pal remained due on that mortgage. Adding to this the sum of Ks. 58, the interest 
up to January 10, 1895, G executed a mortgage in favour of therame B on that 
date hypothecsating therein the same property as also some additional property. 
B then sued upon this last mortgage. F olaimed priority by reason of 
mortgage being earlier than this mo in suit. èe Meld, that B’s mortgage 
though later in date was entitled to priority over that held by F, as it was ax- 
ecuted in renewal of B’s mortgage of 188d. The mere fact that B had returned 
the deed of 1888 did not affect B’s claim to priomty. In every case ofthis kind 
what had to be seen was the intention of the parties. In some cases the fact of 
the mortgage deed havirg been retarned would be a eireumstance whioh might 
justify a court in holding that the intention was to abandon the prior mortgage 
and to supersede it by a later mortgage. But unless there were other oir- 
cumstances from which an intention to abandon the prior mortgage could be 
gathered, binco It was to the interests of the mortgagee to keep up his rights 

*under the prior mortgage, it must be presumed that the mortgagee did not 
abandon the prior mortgage but kept it subsisting. 


Rau Kispax Das t, Fakin CHAND es è ee 


ahon— Attachment in execution of money Uecree— Private sale pendiag ai- 
tachmoni— Payment by purchaser of pnor mortgage—Intention to keep n abteasaganst =, 
auchon-pur chaser—Presumpton. 5 


Where some property was morigaged and then attached in exesution of a 
money deeree, and while under attachment it was privately sold by the mortga- 
gor to a third person, who paid off the mortgage, Aeld. that it must be presumed 
that he intended to keep the mortgage alve for his own protection, and that it 
eonld not have been his intention to clear the property from the meumbrance 
for the benefit of any person who might purchase the property at an augtion sale 

$ e 
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Mortgage — (coneld.) Paat. 
to be held in pursuanes of the attachment. Gokul fas v. Puran Mal I. L. R., 10 
Oal., 1085; Dinobdhdhw v. Jogmaya Das, I. L. R., 29 Cal, (5t, followed. 


, Jawu-um-miefa s. Prrawpar Dase s ag 


— ———— Subrogation— Purchaser of equity of redemy ton— Paying off prior morigage with 
- moncy leti by tho tondors—Righ! to hold up suck mortgage in its entirety as agains! 
pisno morigages tight to interest, notwithstanding possession of mortgaged groperty. 

There were three mortgages on a certain property—(1) a usufructuary mort- 
gago of 1890, under the terms of whieh the interest and the usufruet were to be 
*deemed equal; (2) a simple mortgage of 1893; and (8) another simple mortgage 
of 1898. The mortgagors then sold the property and certain sums out of the 
purehase money were left with the vendoes to pay off the first and the second 
mortgages The vendees’ paid off those mortgages and obtained possession. 
In asult by the third mortgagee held, (1) that the vendees were entitled to use 
the mortgages which they had paid off as a shield against the claim of the 
puisne mortgages; and (2) that having regard to the terms of the usufructuary 
mortgage, the pre the property in the vendees’ hands sould not be taken 
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to have sati not only the interest on the usafructuary mortgage but also the 
interest on the simple mortgage. 
Lassa Rau v. GUR BAKHSH or ie ee se we B46 
-n — —Two properties —Tiabiliiy of each. g `~ 
Hold farther that if two properties were jointly mo for the same debt, 


each ‘of the properties was liable for the whole debt and the mortgagee could 
proceed against both or any ono of them. 


SanwaL SINGH ë. GANESHI LAL.. e ss 


Board— Rules of -rnlos 8, d—any person who sals—meamng of. 
Where the only part a porson takes in a transaction js the. weighing 
of the produce an receiving of payment for his services as a sey esses 
he {snot “any person who sels” within the meaning of the rules fram 
by the Munleipal Board prohfbiting a sale without payment of fees and he 
cannot be convicted of breach of those rules. 


JABBAR Sraen t. MUXIOIPAL BOARD, OAWNPORE T ie . 39 


Acts (XV of 1883 and I af 1900)—Moctiop rules mado in 1284 and 1910 
for conlesung eleclion—SiMt for selting audo clootion—Suits of anl nalwo—Flootion 
made aoco! to old rules—Sudi in 1911 to be gocorred by new rulos— Limitation Act 
(IX of 1908), Sokedule I, article 120, applwable to clectaon suile. 

Rules made in 1884 under Aot XV of 1888 for the election of members of 
the Munieipsl Board of Bareilly, provided that the validity of elestion might 
be questioned by a petition to the District Magistrate, but they were superseded 
by the roles made in 1910 under Act I of 1900. whieh resognixed the right of re- 
course to a “competent ceart ” to challenge the eleotion The Losal Government, 
however, directed that elections during 1911 should be held under the ruies of 
1884. To contest an election held in 1911 on application was first made to the 
District Magistrate and it wab rejected. On a suit brought by the defeated 
candidate in a Civil Court, keld, that the sult to set aside an election was a salt 
ofolvilnatureand was maintainable by a Civil Court. Held further, that the 
el@stion should have taken placo under the rules of 1916 and was governed by 
those rules, and the Losal Government was not competent to bar the jurisdiction 
of tho Civil Court by means of an exvoutive order. Gur Oharan Das Y. Har Sarep, 

D A. L. J. R., 883, referred to. å . 

Hold farther, without expressing any opinion upon the estion of the 
validity of rules as to limitation for an elestlon sult made under thezAct of 1900, 
that the article of the Limitation Aot applleable to election suits was article 
190 of the First Schedulo. 

RAGHUNANDAN PRAMAD r. BHEO PRASAD . .. B4 

(Act I of 1900), sechons 87 (1) (a) and 147—Digging a grasn-pli— No 
pérmission —Erecton or re-creation. 

Diggifig of a grain-pit does not amount to orection or re-erestion of a. 
building within the meaning of seetion 87(1) (a) of the Munieipalitios Aot and 
a person digging sash a pit without the previous permission of the Munisipul * 
Board cannot be gonvisted of an offence under sebtlon 147 of thht Act. f 

Hik SAMAY Das è. King-Rwtaeor = “a as `s. B88 

2 
e 
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Municipalttiss (Act I of 1900)—(con/d.) Paen. 
Se Soobont 88, 91 and 147—Re-dullding wathout sancon of 


the Bod of sores aqi of a pricy which had fallen dorn— Notice undor sec- 
trom 91 bid —Re-bar withoxt sancion of a balony overhanging @ road -Powers 
of the Board to ge SE ilenouahaA under section 88 ten uited— Proviso to seotion 88—e 
Eigh! to oomp2nsahon—Smnl to be filed in case of refusal to pay. 


A Munisipal! Board Is nob eompetent to isque notiee, under section 91 of 
the ManloiPalities Act, to demolish the upper portion of a «ereening wall of a 
privy which had fallen down ond fad been rebuilt without the ranction of the 
Board, and where sneh a notice was given and dj ed, the oecnsed sould 
not be eonvisted under section 147 of the RMuntelpalities Act. R 


Where a balcony overhanging à publie road fell into disrepair and was 
Teoonstructed without the sanction of the Board and a notlee wai giron by the 
Board under section 88 to remove that balcony, Aeld, that the powers of the 
Board in giving notices under that sectlon wore not limited to cases in which the 
structure was dangerous to the publie or was insanitary or to cases of a similar 
nature, that it was not necessary for the Board to mention,in the notke the 
amount of compensation or its willingness to pay the same, and a settlement of 
the question of compensation was not a condition precedent to the giving of 
notice -under section 88 and if theenotice waa disregarded, the sonvietion under 
section 147 was a good one $ . 

The proviso to section 88 only gave a right to the ownér of the house to 
get compensation whieh, if the Board refused to pay, could be snod for. 


Nawma Mar e, Aloworpan BOARD, HATHRAS ee 486 


- ~~ —-————— — ~Seotions 168 and 170—Learing the carriage m a thorough- 
fare ponding harnessing — Halang plase—IFhethor an offence. 

The acsused unharnessed his horse from his carriage on the roadside, 
Placed the former in its stable and the carriage In theeoash-house The vuehielu 
did not stand for any considerable length of time upon the pubile road. „Heid, 
that the act was not an offence under section 168 of the Municipalities 
Act. It was also nct an offence under seetion 170 of the Actas the fecased 
eannot bo said to have u-ed the publie road as a halting place for the carriage. 

Hold, also that the Municipal Board eannot, Ly any rasolution of its own, 
extend the scope of section 170 of the Munilolpalities Act. 

Heid further, that a Naxul /farogha has no power toemake complaints of 
offences under sestion 170 of the Aot anda prosecution instituted on his complaint 
eannot be entertained, = 


NALIN KUNAR MUKERJI vy. Kixe EUPEROR - 721 


—-——Seeton 187 (1) (k)—Cirll Procedure Coda (P of 1908), 
sro’ions 9 amd 96—Rule 43 (1) of rales fra-ned bythe Local Gororament for regulating 
Municipal eleotion—Eleation pelition—Comperent Couri—Cowi of anl jurisdhohon— 
Order of the Court, not a deorss—Not appcalabie, s: 


Held, that the “ competent court ’’ mentioned in rule 42 (1) of the rules 
made by the Loeal Government onder seetion 187 (1) (&) of the Munieipalities 
Act meant a court of civil jurisdiction. 

Heid further, that neither the Municipalities Act nor the rules framed there- 
under made any provision whatsoever for any appeal from an order whieh a 
competent court might pass on a petit-on for sutting aside an election. 


~Held also, that an order passed on an election petition was not an order 
passedina salt and did not anfount tọ a decree within the meaning of section 
2 of the Oode of Civ!l Procedure and no appeallay from such an order. Sadar 
Lal v. Muhi nmad Png, [1912] 160 0., 36, Bayhunandan Prasad Y. Shoo Prasad, 
1913] 11 A. L. J. R., B49, Sabhapat Singh v Abdul Qhafur, [1896] I. L. B., 24 
L, 107, referred to. ` wag 
KHUNNI LAL o, EAGHUNAMDAN Prasad... 650 


a fie aii aa oton 187 (1)(h)—Rules framed by the Local Govern- a 
ment for regulating Mumioipal deaiion—Falidity of appeal from deason declaring an 
alockion inoalid. i ê 3 











. The provisions of sestion 187 (Bh) confer a power on Loeal Government to 

. frame rules for deelsion of questions relating to Munteipx] election whether 

4,, Arising before or after the election. The rules framed by the Government for 
decision of election petitibus ary not siira eres: ‘ eg ht tans Oa 


e 
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e 

Had, farther that nv appeal lies from an order passed by a coart decidiny 
Municipal election petition. The rules 42 and 43 framed im purguanoe of wes.jon 
587 of the Munieipdiities’ Aot do intend to provide that the validity. of Munislpal 
elections should only be tested by an election petition presented to one 
tribuna! and that the deeision of that tribunal should be final. KAums Lal v. 
Raghunandan Prasad. t1913] 11 A. L. J. B., 659, and Sunder Lal v, Ald. Fug, 
[1912] 16 O. C., 3U, approved of. o 

Nawp EAN Y. OHOTEY LAL s ies 
2 ———— Nankar land- owner of. 

See Land Revenue Act, 1878, section 146 ... aes TEA ee «217 


Negotiable Instruments Act (No. XXVI of 1881), seations 8 and $7—Promissory nole— 
No conadaaton—Tyansferred for connderation— Lialklty of the wake of the note 
to iis holder —General pronao. 

Under section 37 of the Negotiable Instruments Aet the maker of a promis- 
sory uote is lable to ita purohaser, who ia a ‘‘ holder” within the meaning of 
seetion 8 of the Aot, and the latter, having paid consideration for the note, 
can recover the amount due on it even if it was originally made without cons- 
deration. 


Had further, that fhe purehaser can recover the amount on the prinelple 
that whevever one of the two persons mubt suffer by the act of a third, he 
who has, enabled that third person to ooeasion the loss muat sustain lt himself. 
HASARI LAL ¥. TULSHI RAM ae oe He we .. 481 


Nutsance—Remocal of. 
Bee Code of Oriminal Prosedare, section 183 Sus oe .. 98) 
Quah Estates,Act (I of 1869), socitons 8, 3 and 6—Talugdur—Esiate—Summary settle 
went—Bxeownon of kabuliat on, the 13ih Ootoder, 1869—Im par t blity— The acquis- 
tions ofa Tutaqdar become part of his Talaga. p 
An order sanotionlug the summary settlument of Government revenue in 
respect of 9 villages in Oudh with one A, as Afaiguoar, was passed on the 5th 
Ootober, 1859, but the kabliai was not signed by h{in until the following 18th, 
and in the first regular’ settlement 6 more villages were decreed to him A’s 
name was entered in the first and sec ond lists prepared under section 8 of the 
Oudh Estates Act (Act I of 1868) : f 
Hdd, that the summary settlement was in fact made on the 5th October, 
1859, which was ' between ’ the two dates given in seetiou J of the Act and 
the right whioh A sequired by the order of that date, was not affeated by the 
delay in signing the kubsala:, the execution of which on the following 18th 
related back to the former ate. 
Hold also, that A was a Taluqdar and the said villages (15) constituted 
an‘ Estate’ within the meaning of section 2 of the Act and were consequently 
impartible, 
Held further, that the question whether properties acquired by an Ondh 
+ Talqndar ? became part of his ‘ Talnga’ for the purpose of his suceession 
depended on his intention to incorporate the acquisitions with the ‘ Talnga. ’ 
Srimaii Rani Parbaı Kuman Lebi Y. Jogdis Chunder Dhabal, [1901] L. R. 29 I 
A., 82, followed. e s: 7 
JaNK PRABAD SINGH P. DWARKA PRA8AD SINGH ee ; ae .. 818 
Oath Administoreng qg!— Procedure. ; z 
Hee Practiee—Onth wee we ar u .. 923 


© Pandas—Order forbidding to enter Rækeay premises. 
See Penal Code, sestion 188 .. a m ie .. 92 
Panjab Act (I of 1904) —Ruqqa, bond, - 
See Code of Civil Procedure, Order, 8 rale 6 was sia we «144 
Panjab Agriculturist— Alienation. : 
See Oustom—Pleadings R a we we ae] 
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Panjab Land Revenue Act (KVII oP 1887), sootion 44~Buiry in Record of Rights— 
Oonolusive, e 


See Mohammedan Law—Fakf . i. ee 985 


Pardanashin ladies - Makomedan family following, Hindu rekigton—Ancestral properly < 
Mortgage by the male members —Wheher binding ow the female mombers, - 


Wheme in a mortgagee’s suit, against the male and female members of a 
Mahomedan family which in matters of worchip had adopted the Hindu 
religion, to enforce a mortgage of ancestral property exeented by the male 
members, there was no evidence that there was any custom In the family by ° 
which the Mahomedan Law in regard to the descent of the property had been 
altered or varied, nor was there any proof that the female members or any of 
them, who were pardanashn ladies and left the management of the pro in 
the hands of the males, had misled the mortgagee either by word or conduet. 
Hdd, that the mortgage was not binding on the females. X 


Arna BLBI v., SHAMALAMAND .. oe wee és ae 
Parties —Morigago and mortgages —Sull by purchaser for possession—Dofondant a 
purchaser after morigaze, ' 
Where in execution of a mortgage desree the plaintiff purchased some of: 
the properties covered by it whieh the defendant had.purehased and taken 
ossession of, after the date of the mortgage, but before the mortgage sult and 
the plalntif’s purshase, and the defendant was not made a party to a sult brought 
by the plalntif to recover the purchase money ‘or in the alternative for posses- 
slon: kad, that the defendant, not having been made a party to the mortgage 
suit, was In equity entitledto redeem the property on payment of that portion 
ofthe mortgage money which was attributable t3 the properties purchased by 
her ; ard in ease of her failure to do so the plalntiff was entitled to possession. 


Held further, that it was not necessary for the plaintiff to implead the other 
persons who had, in execation of the mortgage deeree, purchased properties 
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other than those in suit. 
Hasna Bini r. Buan NARAIN .. 862 


Partition Act (IV of 1893) Sections 1. # and 3— Pur Hton of mortgages righis in a revenwe- 
papag mahal——d ppueation for sate of iho property —Applqanis owners of loss than 
a moiety. 

In a suit for partition in which a preliminary deeree had been passed and a 
commissioner and receiver had been appointed to prepare a final deeree, one of 
the properties ordered to be partitione] was mortgagee’s rights in helf ofa 
village. Ons of the defendants and his minor brother, the extent of whose share 
was one-fourth, applied to the court praying that the mortgagee’s rights be sold 
by auction to the highest bidder amonv the parties, holg that the applicants not 
bemg {ndividually or collestively entitled tn a molety or upwards of the roperty ` 
and application not being made under section 3 or 8 of the Partition io the 
court was not competent to take acifon under section 2 of the Partitlon Aot and 
order the sale .of the mortgagee’s right to the highest bidder among the co- 
sharers. 


Baxks Lat v. SHANTI PRASAD vee aed r. B34 


Penal Code (Act XLV of 1860), sootswons $7, $09, 385—Murder—A number of persons— 
aoting in conceri— Assault by lathi- by all of them—Doath cansed by a number of 
blgus—Altaot, single and indirisible— Tealality of cach for murder. 


Where a number of persons, acting in eoneert with one another, caused 
death by beating the deceased with lathes and the attack by them was a single 
and indfvi<fble thing, A&A, that all of them mist ba taken to hate intended to 
cause death or to have had every reason to mow that the probable result of 
their Joint act would be death and each of them was equally guilty of murder. 
fong-Buperor_ v Subbappa Cémappa, [1912] 15 Bom. L. B., 808; and Kig- 
Emperor v, Kanki, l1 A. L. J. R, 752, approved of. Emperor Bhola Sengh, 
[1907] 39 All 5 283, Queon-Baproes V. Duma Baidya, (18°6] L L. R, 19 Mad, 488 ; 
Ganridas Namatndra v, Emperor, [1008] IL L. R., 36 Cal, gl Bupreesv. 
Dharam 1887- 4. W. N , 286; Singh v. King-Empéror, [1912] 9 A. L. 
J. R., 789, atalani. 
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Penal Code Act XLY of 1860—(oontd.) Paae. 
—_—_— Section 188— Order forbidding pandas lo enter railway 


—_——_———- 
premses excep! for tracoting — Legalily of—Suumary irial—swVo ecidence recorded. 
e The public have a right to go to the rallway station for many purposes other 


than travelling and an order forbidding persons to enter railway premises ex- 
capt for travelling purposes ia an illegal order. Where therefore certain pandas 
who were ordered not to enter rallway premises except for travelling, entered 
those premises and importuned pilgrims they gould not be convicted of ` offences 
under section 188, Indian Penal do e, for disobeying orders lawfully promulgated 


Whon there is nothing on the resord to show that an order was prom ted 
by a public servant lawfully empowered to promulgate such an order the High 
Gourt would set aside a sonvietion based under section 188, L P. O., evenif the 
accused were convicted In a pummary trial 


Rawa v, ENPHROEB ..- ste s ae sa . 92 


—— Seotion 198—Complamt to tho Magistrate as head of the 
polos and not as a Mdhistrate— Conviction tmder section 193 bad, 


P gppoared before n District Magistrate and stated that he did not nish 
to make a complaint but wished him to make an enquiry to revent a police 
officer behaving nnfeally towards him. The District trate examined 
him on oath. efquiry the charge was found to be groundless. and P was 
convieted under sections 182 and 193 of the Indian Penal Code. - Hold, that as 
the statement of P was made to the Magistrate not as n Magistrate but as 
head of the police the conviction under section 198 could not stand. 


PHOLEL #. EXPEROR 


—_—— 








dae nek ia ee . 15 
Section 300—Sevoral persons beating the deooased to death 
— Intention and knowledges to be inferred from ths reasonable and probable result of 
ihar agj—Distinchon bettocon intention and dasiro, 


Five men armed with Iathis assaulted an unarmed person aud beat him in 
such a way that he died. Another person came to the rescue of the deceased 
and he too was severely belaboured by those five men and died. Hold, that all 
of them were guilty of culpable homicide amounting to murder. The intention 
of causing death oan be inferred from reasonable and probable result of the act 
or eonduet of the accused , If death Is caused, oven though thore is no des.re on 
the part of the assused to kUl the deceased they must be taken to have had 
knowledge that their act must in all probability cause death or such bodily 
injury as is Hkely to cause death. 

Dhan Singh v. Keng-Emperor, [1912] 9 A L J. R, 180, dissented from. 

HANUMAN ¢. EMPEROR sai Sis oe ee bal 
___ —e Soation 902, danso 4, and section $85 — Murder—Gricvous 
hurt— More ihan one aocused— Common intention (o 1nfucl bod ly tryuries bkely to 
oruse death—All guilty of murder. 

The aceused, four in number, all armed with laths, felled the deseased, who 
was defenceless and armless, gave him a prolonged beating and inflicted several 
bows completely smashing the skull ; kald, that there was clearly an intention 
on the part of all the aceused to infilot such bodily injury as ts likely to sanse 
death and the offence was one of murder under claus 4 of section B13, I. P C., 
and not that of grievous hurt under section 325 of the Penal Code and all the 
four accused were rightly convicted of murder altRough the evidences might not 
have dixclosed which of the Injuries were inflisted by each of the accused, 
reapestively. é 

KANHAI V. ENPRROR «- ae oe see aie . 759 
Section $06 —Abetmon! of suicido -Fuacis constituting. 


One R having died, his widow declared her intention to commit sati. The 
accused remonstrated but she was quite determined and did not give way. They 
thereupon, sunt word to the police but before their arrival they took the body 
to the burning-ghat. The evidence was that the deceased having shown 
certain miracles they were overawed by her threats to eur4e them and did what 
she ordered them to do them, they prepared the funeral pyre, placed her 
Sasband’s body over it, did not use any force to prevent her from sitting on 
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Penal Code Act XLV of 1860—(concl ) : Paas. 


They, however, re tp give her any fire, wherenpon she with her 
hands towards heaven and the pyre burst into flames. H that the facts 
proved against tho accused amounted to an offence of abetment of suleide 
within the meaning of seetion 3o, Indian Penal Code. 

Rau DIAL amp oraeaie, Eupruon ` .. o a we 

—— Se non 848—Offence under. 
See Code of Oriminal Prosedure, seetion 54 (1) xe ang err 
———————Seetion 879 —Theft--Appropriation of crops by tcnanis. 
See Agra Tenancy Act, section 75 oe ee <a va 
Stations 408 and 408—On wnal breach of trusi — Pater- 
works Inspocior mis tpsroprianns ator- Ho realised as ias --Noa-paymeont io the 
Muniopality— Wuter-corks dot (I of 1891) —No wnvichon undor. 

Where it is the duty of a Munfolpal Water-works Insppotor to supervise 
and cheek the distribution of water from the Munioipal water-works, he has 
dominion over the water belonging to hls employers. If he deliberately misap- 
propriates such water for his own use or for the use of his tenants for whioh 
he pay no tax and gives no information to bis employers he is gnilty of the 
offenee of oriminal breach of trast within the meaning of*sestion 418 of the 
Penal Code. : r 

Held further, that when a Water-works Inspector realises money from bis 

, own tenants as water tax but doea not pay tie monary in the Maun'sipal offles he 
is guilty of erimtnal breaeh of trast and the fact that he may be punished under 
the Water-works Act does not vitiate his eonviotion -under the Penal Code. 

BrwaLa ORARAN Roy 8. EMPEROR A a a PA 

poe ae ——7———— Section 498— Man ied toman— Marriages to be proved. 

The faat and the legality of the marriage is å material elementdn a case 
of entlolng or taking away ur detaining with oriminal Intent a married woman 
and must be proved as Strictly as any other material fuot, but It I3 not neses- 
Bary to prove it in any particular way 

Quocn-Empress v. Subbaragon, [1885] L L R., 9 Alad., 9, approved of. 
Euproes v. Pitauber Singh, [1879] L L. R ,5 Cal., 568, Empress ¥ Kallu, [1882] 
L L R, 5 All, 283, and Qusm-Emyress v. Suntok Singh, A. W N.. [1898] p. 
188, referrod to. 

Nane KHAN v. ENPEROR 

Pleador— dss anoo by. 
~ Bee Praotiee—Contempt onse ... ze 
——— Appeal presonicà without Vokalainama. 


the pyre and sappled her gho which she poured over ne fayi d hopselr, 
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Bee Code of Civi Procedare, 903, Order 41, rale 10 .. zi .. 1015 


Practico — d fidaiti— Contenis of. 

Affidavit should eontain nothing but bare fasts known to the perion who 
makes the affidavit either personally or upon information frouma souree whio 
he believes to be a correct source and one on whieh reliance can be placed and 
the-sontents of the affidavit should be carefully read over to him in the words 
understood by him and vouehe? by hig to be oorreet. 


” MANGAL PRASAD 0. EMPEROR... s: ee 24 
—Adunsshon of cdldence by first cour! —power of appellaioc court. 
e 
Bee Oode of Civil Procedure, Order 7, rule 18 vay ei 
————— Codes of inl Procedwe (dot F of 1908), section 181 and Orda $4, ryle 3— 
Swi—Non-appecrance of tho plainuff—Dismissal of suit for default —Death of the 
Plamnii— Mistake—AInkercnt powers of the couri—Logal 1 opreseniatico—_A pptoation 
« for tinton = 
Where the fact that the plaintif was dead was pnknown to the Judge, 


who dismissed the suit for non-appearance of the plaintiff and the deceased 
Plaintiff’ son applied within the period of six months’ limitation under the 





-e 
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contd.) , Paar, 
Indimf Limitation Aot (IX of 1903), Ssh. I, art. 476, to have his name sub- 
stituted in place of his deeeased father under the Ogde of Civil Prosedure 
(Act V of 1908)p Order 22, rule 8. 


Hold, that the Rules, or Orders of the Oode dealing with the ease of non- 
appearance of a suitor were Inappleable to the situation which aroxe when 
the suitor was dead, that upon being pointed out the mistake, it was the 
daty of the court to reetify It, and that the gpplicstion for substitutfén should 
be granted and the sult proceeded with. 


i Dest Baran Bman +. Hanis SHAH as vs ses . 628 
——_——— Contempt cass — Assurance of pleader not accepted by Munsif—Inierfcrence in 
revision. 


A pleader was tried and punished for contempt by a Munsif for having used 
cortain words which the latter thought to be derogatory to his position. The~ 
plead+r gave nn assurance that the words in question had no reference to the 
court, bat the Mursit declined to acsopt the assurance. The Distriet Judge re- 
fused to interfere on appeal by the pleader. 


The High Court on revision direeted the Munsif to consider whether it was 
not a casein which he himself ahould take action under section 484 of the Code 
of Criminal Procedures Upon the Munsif déelining to do so besause the pleader 
had not withdrawn the words, Aeld.jthat the assurance given that the words in 

-qnestion had not been used with reference to the court should be taken to be 
suffiefent. ` 


Eau BALI Bars. EMPEROR Sa Se s ss we 955 
——— — Criminal case—Roecording omdonco. 
See Code of Civil Prosedure, seetion 208 .. . 451 





— Ori wnal procseding—Connchon set ando—Grave aa sabetaailal inf ustico— 
Evidenco — Wani of reuable evidence— Recaption of inadunsmble oridenco—efiecst of— 
EZoidenco of mouce—Statemont mado in the absence of an accused, when adausalblo— 
Costs when the Orown is party. 

Ifin an a ppeal against a conviction, their Lordships eame to the conelusion 
that in the proseeation, of the appellant, by some disregard of the forms of legal 
process, or by some vidlation of the principles of natural justiee or otherwise; 
some substantial and grave injustice has been done, then whatever doubts they 
may have of the appellant’s innosenee, or whatever susplelon they may entertain 
of his guilt, or however great may be their relustance to interfere with, or over- 
rule the deeisiona of the Indian courts in criminal matters, they are bound to in- 
terfere. : 

In re Abraham Mallory Dillet, (1887) L. B, 134, 0., 459. 

Where the appellant was convicted of abetment of murder and sentenced to 
death and it appeared thata vast body of wholly inadmissible evidence, hearsay 
and other, had been admitted agninst him and that there did not exist any reliable 
evidenese upon whieh a capital conviction could be safely or justly based. 

e Hed, that the conviction and sentense should not be allowed to stand. 

Head, further that by admitting a plece of inadmissible evidence ` and 
using it to prove the appellant’s consciousness of guilt and his desire to 
destroy the evidenee of his erime, a grave and pubstantial injusties was done 
to him, 

However strong and convineing the evidence of an adequate motive may be, 
that evidence ean never counteract the harm done by the reception of inadmis- 
sible evidence, 8r the injustice its use may lead to, nor by itself supply the want 
of all reliable evidence, direst or ciroumstantial, of thy commission of the erime 
with which an accused person may be charged. 

_ A statement made in the absenee of the accused is not admissible without 
first addusing evidence to show that the accused had himself instructed the person 
making the statement, to make it, or directly or Indireetly authorised any h 
one to make it for him or on his behalf, or that the accused knew anything 
about it, 


Varna NATHA PILLA v, EPxzor we fe onl -< e. 881 
° S 139 R ` 


1100 INDEY [A L. J.R. 
_Practice—(conid, ) Paga. 


ê 


e 
————— Entertaining a question of minorily not raised in Pleading. e 
Where the question of minority of the plaintiff was not ralsed én the pleading 
the High Oourt refused to permit it to be raised in argument in second sppesl ° 
Dani Das r. Totsm Raw sas ae ee wat 


—— -Eudo tendered to prove a morigage —Fia ther eridonoe 


° Held farther, that whore the only evidence tendered in proof of a mor 
deed was that of an attesting witness who had not seen the executant sign, the » 
plaintiff ought to be given a further opportunity of producing evidence for the 
purpose of proving the bond, ’ 
Bakasu! Rau v. LILADHAR ae ae .. 371 
— —--— Oath Law adminislerod— Procedure. e 
Where it does not appear from the rosord that oath was administered to a 
witneas, the reasonable presumption would be, in the absenes of any suggestion 
to the contrary, that the proper procedure in respect to the administering of 
oath toa witness was followed. There ts no provision of law whieh requires a 
court examining a witness to reeord the fact that an oath was administered. 
Syap AHAD p. Exprron =s ii to tee . 988 
———— OdJection taiem late. 
Bee Code of Ctyn Procedure, Order 41, rulo 10 we vee 1015 


~— + — Usuh uoiuary morigage— Foreclosure clause —éul for salo- Defences raised as 
in a swi? for foreclosure —Defondtnt not Drdjud:ood—Foreolosure dooroe. j 


In a suit on a usufrustuary mortgage containing a provision for foreelosure, 
the plaintiff prayed for the sale of the mortgaged property, The mo 


202 


- Alawowan Sixan 7. Lacnwax BINON ss ae -- 708 


————— Sut for aocownts—Vondor borrowing money with vendeo to bay {0 tendors—- 
Prokminary deores for ascotin! — Defendant to begin while giung aocounis, 


ABADI Brot v. ILARI BAKHBH .. 


: 2 153 
——_ Paki absani—appollant prescul. 
Bee Code offCivil Procedure, Order 9, rule 8 ies . 68 
Pre-emption— Cusiom— Evidence lof (1 of 1873)—Sales to strangers—Kvsry instance, a 


material sudence— Fague statement as to sales to strangers, noi good ondence 


When the eourt is trying the issue of the existence or non-existence of a 
custom of pre-emption, overy instance of a sale to a stranger is material evi- 


gers. Sewak Singh v. Girja Pandey, [1904] 3 A. L J. R., 6, not followed, 
JANKI Misse t. Ranno Sinan .. ar Bs 

— — —Previous complaini—papers in— Eridenosin second complaint. 

Bee Code of Oriminal Presednre, sestion 203 os gs . = 931 
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e 
Practice —(oonid.) Piar. 
—————Small Oa Couri —Jarisdiotion of —Purinsrsh: p —Money due by all the part- 
not revered fro@ only one —Seitlamcnt of partnership aooosnt not bad —Smit for con- 
ation, 


The parties cntered into a partnership and took oertain lands froma Rail- 
way Oompany to out grass. The latter obtained a deeree against the pẹrties and 
resovered the amount from the plaintiff. It appeared that the suit for settlement e 
of the partnership account had become time-barred and the plaintiff brought 

ea buit against the defendant for contribution in the Court of Small Causes, 

Held, that the failure by the partles to get a settlement of partnershi 
account was no bar to a suit for contribution and the salt as broughs did le and 
was cognizable by the Court of bmall Causes., Sadha Narayana Atyangar V. 
Ramaswam Atyangar, [1908] I. L. R., 82 Mad., 208, referred to. 


LALLA RAN 6. BHEO PRASAD se En «ee 


————Money depostighd in Court as required by the pro-ompiion door 66—A ppeat 
agains! that decres—Docroe-holdor of pre-empiur removes a porilon of (ho money do- 
posited—Proe-emption deoros upheld —Pre-omptor enittled io possession without 
further paynent— Mulier Bub jadice—Afoncy lpg in court to the crodii and at tho 
peru ot the party to whom the court may diroot that it should go. 


Loo 
The decree-holder in a pre-emption sult obtained a decree for posseasion 
conditional on his paying a certain sam of money whieh he deposited in court, 
On appeal, however, that lecree was set aside but the money remained in conrt, 
A deoree-holder of the pro-emptor attached a portion of it in execution of his 
own deeree and, in spite of the pre-emptor’s objections, was allowed to remove 
Ít. In the meantime, the pre-emptor filed a second appeal which was allowed 
and the deeree of the sourt of first instance was eventually restored. The pre- 
emptor, decree-holder sppiled for possession of the property to whieh the vendee 
on the ground that fhe fall amount deposited was not in court and 
_ was not available to him. ; 
- Had, that the pre-emptor, deeree-holder, having fully carried out the condi- 
tion entered in the deeree and not having removed any portion of that sum 
wrongfully from the court was entitled to be placed in possession of the pro- 
perty without any restrigtion or fdrther payments whatsoever and the removal 
of the money by the deeree-holder of the pre-emptor could not in anywise be 
sald to be a removal by the latter. 
“Held further, thet the whole matter, until the final decision of the case, 
was sud judios and the money was lying in court at the peril and to the 
credit of that person to whom as between the parties the court would finally 
deelde that the sum was payable. a 
NazıB KEAN v, SHIVA JAOPAL ... ice oe oe .. 668 
~— ——Detoasibte title, ; i 
See Code of Clvil Prosedure, Order 21, rule 88 je? ae ze 
_—_ ——~—Wajtb-al-art—Purhtion of village in several mahals—Dasturdehi relating fo 
whols mllajzo—Suli by oo-sharer of ono mahal against vendor-cosharer of anothor 
WARI on ground of netraess 1R relaiionship.- ` 
Where e Fab- spars was n record of an arrangement between the sharers 
in the entire vilage although it was divided into different mahals and provided 
that “ if a oysharer wants to sell his share ke shaf first sell it to his near co- 
asharer, then to sharers in the patti, mahal or the village ” anda suit was brough? 
for pre-emption on ground of nearness in relationship by a co-sharer in one 
mahal in reapcet pf a share sold in another mahal and purchasel by a sharer 
in a third mahal. s 
. Haid, that the arrangement aceorded in the JWajib-ul-ars extended to giving 
a right of pre-emption to a «harer in one mahal who is a relation in preference 
to a sharer in enother mahal who is no relation. 
Yao Rix v. OHHEDA Lan af an a iis . 768 ° 
———————--Sals of a house in tho city—Subsoquent sale—Suit io preempt the fir 
sdle—connderation of the second salo greaier than that of the frsi— Question of prios. , 
A house in the oity of Benares was sold for Rs. 1,150. Thevendee resold 


it to the’a pellant for Rs. 4,000. The plaintiff brought a suit for pre-emption 
af thd first@dale Offering to pay Re. 13150, the consideration of the first sale, -~ 
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Practico—(concid.) ° l Paar. 


A A 
Both the first and sesond Yendees were made parties to the sult. The deferiee 


of the second vendee, siar ala, was that the plaintif sould not possess him , 


withoat paying the amount that he had paid, sis , Rs. 4,000. Heid, that the 
second sale was subject to the right of pre-emption and the pre-emptor was 
only boun i 4p preempt the first sale, making the subsequent vendee a party to 
« the sult sọ as to bind him by the prosgedings. Kawis Prasad v. Mohan Bhagat, 
1. L. R., 88 All, 45, referred to. ý 
KHETTAR OHANDRA Basu MALLIK v.“NABINKALI Devi 
Reool ving in omdence : 
Bee Stamp Act, section 86 pa A i ves P 
Provincial Insolvency (Act II of 1907), stoton 4 (c)—Fraudiulent refereyos —Freedom of 
choice and free will. : > 


On an appleation made by G he was declared an insolent. One of the 


527 


creditors, T stated that another creditor, M had been given preference ` 


fraudolently and the lower court ordered the amount paid to M to be made 
over to thereeeiver. It appeared that G used to supply certain rovisionS:to a 
certain mess and was paid for them. On the complaint of certain creditors of 
his, espeeially M, it was arranged that the Meas President should make pay- 
ments directly to M out of the money due to G. Certain payments were thus 
made by the Meas President to M about a montir prior to the proceedings and it 
was contended that it amounted to a fraudulent preference. 


Heid, that the word preference Implied freedom of choloe and a free will and, 
in the present ease, the power of payment had been taken out of the hands of 
the debtor and he had no choles im the matter and there was no fraudulent pre- 
ference within the meaning of section 4 (0) of the Act. i 


MAULA BAKHGH se. TEJA MAL .. PEE Owes TEOS 
conons $0,8%,40—Oljonlwons to tho aois of the 
rædsor— Cin] Procedure Oodo has no aypiication—District Oovrt—Appeal— 
Spedal leave, 


A receiver appointed in an Insolvency proceeding seized certain moveable 
property as property of the insolvent in order to dispose of the same for the 
aft of the creditors. The appellant claimed the property seized as his own 
and filed objections under Order 31, rule 58, Clvil Procedure Code. The Second 


Additional Judge of Meerut entertalned the objections and dee!ded them aga'nat 
the objector. 


Heald that, thet rule had no application in such cases and the appellant’s 
position was that of a person aggrieved by an act of the reeeiver and his 
remedy was by an applloation ander xestion 23 of the Provinolal Involveney 

Heald further, that evan assuming that the Second Additional Judge was 
a District Court, under the Provineial Insolvency Act, an appeal would lle 
from his order to the High Court only by a special leave of the Distriot Court Oh 
the High Court. 

Mou CHAND v. MURARI LAL oe 


_—— -- — - m — 





e 
—— ——  — mdiom 88, 46 and 53 (4)—Limiiation Act (IX of 
1908), sootion 5— Appeal to courtagamsi act of reoaner—No extension of time al 
lowed— Appeal and reviow of judgmoni— Apphoation against an acd of rece:ver. 


Section 5 of the Limitation Act allows an extension of time ‘only in eases = 


of appeals, or applications for a review of judgment or for leave to appeal. or 
any other application to which that section might be made applicable by any 
„enactment or rule for the time being in forse, and the application mentioned 
in seotion 2. of the Provineial Tnsolveney Act {« not such an applieation, nor is 
* tt an appeal in the strict sense of the term. Time cannot, therefore, be ex- 


tended for making an application to the eourt against, an act of the respiyer. 
even when there fs a eft 


I. G R., 84 Al., 496, diatinguished.  _ . i 
` THAKUR Prasad 7, Puwno La fe = er rn 
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cient cause for the delay. Dropadi v. Hiralal, [1913]. 


` ‘ + ` : 
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‘rovineial, Insolvency (Act II] of 1907}—(cond.) Py ~ Paes. 


————— lotions 29 and 36—Dower debi—Traasfer by a Mahomedan 
insolant io his mfa dn lsow-of dower-debi— Proceeding to set it asids—The amownt of 
dowtr-deli claamed, sot proved—Apphioaion by wife to be emterad in iho s.hedule of 
orediiors— Shs can Prove irus amount of dower. 


Within 2 years of his application for tnsolvensy the Insolvent had made a 
transfer in favour of his wife ostensibly for Rs. 25,000, in lleu of her dowd debt. 
The recelver applied to have the transfer set aside and in course of that proesed- 
ing it was held that the dower-debt of Rs. 25,000, was not proved. e wife 
then applied to be entered in the sshedule oforeditors claiming Re. 25,000, as 
her Gower-debt. Held. that it was not open to herto prove that her dower 
was Ra, 25,070, but it was open to her to prove the true amount due to her. 


Umrao Braax y. ÀHMAD ALI KRAN aes se . 615 


“rovincial Small Cause Courts Act AX of 1887) Offloer tncested with powers sucocaded 
dy one not 30 (nvesiod— Sinis Aled aftor the former left—Reguler suit. 

Where an officer invested with the powers of the Small Cause Court ceases 
to hold jurisdiction over a court in which such powers may be exercised and is 
succeeded by an offleer not Invested with these powers, the Small Canse Court 
ooases to exist on the date when the first named officer delivers over sharge,and 
suite filed after that dat® although of the nature of Small Oausas must be regis- 

- tered and tried as regular sults. 


TEIBHURAN ¢. SHAMMHUD-DIN.. ai es a 

Bee Genera] Clanses Aot, seetion 3 (235) is 

——— c ———— Section 16—Limiinion— Whether a good ground for 
revision, n ` gro 


The question of limitation is one which may be entertained in revision under 
seetion 25 of Act IX of 1887 (Provineial Small Cause Courts Aat). Sartranlaz v 

N Ahuban, L L. E. 16 AN.. 476; Mohammad Husain v. Badr Prasad, I L. B., 17 AN 
422, Jamnadat v. Dishnath Singk, 6 Á. L. J. R., 044, referred to, , 


SHEORAN v. BADRI Das i s S ..- 308 
— 8h. Ir dri 31—8ootion $8 — Suli for damages. 





Where a sult was brought in a Court of Bmall Causes for damages on the 
allegation that the plaintiff bad been kept out of possession even after deposit- 
ing the mortgage money in compliance with the deeree for redemption of a ort- 
gage, keld, that it was in effect a suit for the profits of immoveable property be 
longing to the plaintif which had been wrongtally recofved by the defendant and 
was. therefore, not cognixable by the Court of Small Causes under the Provinel 
al Small Canse Courts Act, Reh. 2, article 81, but the Court should not have dis- 
missed the suit but should have returned the plaiut for presentation to the 3 
per Court under Order 7, rule 10, Code of Civil Prosedure, Hald further that 
section 28 of the Provincial Small Cause Court Act was no bar to aa 





- asit only sets outa special ease, a A anga 
° Sakiri Dutt v. Shoith Aminuddy, 14 0. W. N., 1001, not approved, ` 
Suxo BODH ». SURJAN sse oe oe a 288 
— Artis 56 U) dt for 
ailamont. A ok 


An okka and pony belonging to the plaintif were selxed in exresution of 
decree against a third person. She brought a suit for damages for Mogel 
attsebment. Held, that the sult was à sult for sompensation for {egal impro- 
or excessive attachment and was excepted from the cognixanes of the Bmall 
use Court by the provistons of Artiete 85 (J), Aet No. IX of 1887. ‘ 
Musarrsrk Hogar #. BIBAN ... e Of . 91 


_ Act (IX of 1890) —Seolions 55 and 78—dsimnion of goods when aoth ue 
say of Company—Tdability for wrongful doten:ion—Tort-feasor, Bá i 
A Railway Company is not justified in detaining the goods of th 
where therè ‘is no amount payable by the latter to thom" Where aea 
l Rallway Oompany claiming a certain amount as ugder charged on a pages] 


6 
ia ek [a. L. J. R 
Railways (Act of 1890)—(oondd.) e Paar. 





whieh had already besa mide over to the plaintiff detained a s&and parcel and 
it was found that nothitg was actually due, kald, that the detengion was illegal, 
and In respest thereof the position of the Uompany was that of a tort-feasor. ° 


Where a Railway Company exerelses the powers given to it by section 55 of 
the Rauways Act illegally or wrongfully it ıs liable for illegal and ‘ 
detentiongand is not protested by section 72 of the Railways Act or 161 of the 
Contract Aot. i e 


East [xpDiamw Raitway Oo., s. Smzo Ratan Das ee as oe 835 


— ————#eation 80—Open delisery, righi to —Oonsignment noi tamper- 

od wmth—Refusal by the Railway Oo. to open the and examine thom before giting 

delivery at destination —Ralleay Co. nol bound io give that class of dektory—Act not 
wrongful—Not able for damages. . - : 


The plaintif was sent a consignment of wine from Bombay to Allahabad, 
well packed in boxes that had small metal clips on the edggs and also had the 
usual pieces of wire round them which were so sealed aa to make ite Impossible 
to open the bores without vraking the wires and seals. The pla te, when 
he went to take delivery of the goods, found on remeagurement that the actual 
weight was less than that entered in the rese'pt and also found the olips of two 
of the boxes loose. The plaintiff thereupon demanded that before he took delj- 
very of the consignment, the Railway Co. should open the boxes and examine 
the contents. The Railway Co. refused to do so and he in return refused to 
take deltvery. He filed a sult for damages. The boxes were opened in eourt 
and it wes found that there was no actual shortage and the weight entered in 
the Railway Receipt was an error; the boxes were intastand there were no 
signs of their hav mg been tampered with. 


Hold, that the Railway was not bound to open the consignment and examine 
it before delivery and it was not a wrongful act on the part of the Railway Co. 
to refuse to give delivery in the way required by the plaintiff and they 
were not liable to him for any damages, Maly. Greai ta) Peunsula 
Ratlway, 8. A. 1372 of 1911, decided on 1st July, 1912, See 11 A. Lu J. Bn 775, 
referred to. 5 
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Redemption sult— Court-foe payablo in appeal. 


See Court Fees Act, section 7 (ix) aes i .. 1016 


Act (XVI of 1908)—colion 17—dgreoment relinguishing cortam po) tion of 
prinolpal’ and tnleresi on morigage—Compulsorily rogistrable— Whether agrooment an 
acknowl cdg ment, 

An agreement executed by the mortgagee after the date of the mortgage re- 
lingulshing a certain part of the princips! and all interest on the mo in 
leu of certain services rendered by the mortgagor to the mortgagee was a doeu- 
ment which required tration to make it admissible in evidence, andit soald 
not be said to be an acknowledgment of payment within the me&ning of the ex- 
ception contained in section 17 (2), ol. 11 of the Registration Act, ‘ 


GOBARDHAN BAHI P. JADUNMATH Bal ee oe 250 


- — (IX of 1908)—Sections 17 (b), 49—Assignment of a dooroo for sale of 


immoveable property— Whother compulsory rogistrable. 

eA decree for sale of mortgaged property is not immovable property within 
the meaning of sestion 17 (b). Indian ietration Aot, An assignment of suen 
a deeree is, therefore, not compulsorily registrable. Gopal Naratp v. Trimbak 
Sadasius, L L. R., 1 Bom., 167; Matsaddlal v. Mohammad Hon'f, 10 A. L, J. R., 
167, distinguished. Abdal Majd v Muhammad Ulak, I. L B., 13 AIL, 
89; Baymath Lokia v. Benoyendranaih Pant, 6 C. W. N., 65, followed. 

MuMTAS AHMAD ». Sar Bax x. “a ss a «» 815 

of 1877), Seckon $1—Ervors in desoriphon ot the properip—Swyf- 

cient identification—Regisirahon noi atatod, i i 

The registration of a document is not vitiated moroly by an error in the 
T ee the property if the geseription is suffielant to identify ib Bem 
Madho Singh v. Jagat Bagh, 10 à. L. J. R., 88, referred to. 7 


Pirsdram Das v. Paredet PARTAB Nigam Sixge .. ioe 1. $41 


a 
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1 e > 
sptetration Act (XVI of 1908)—Sootion 38—Prosoniation for registration. 


— as 





Where it is shown that prior to the registration of the document by the 
duly authorized offffial, a person who is sompetent to present the document 
for registration, was present before that Official assenting to the registration 
the requirements of the Registration Act are sufficiently complied with, 


afufid-un-nisa v. Abdul Rahim, 28 AIL 288, Karta Kishan v. Har Neraig 10 A. 
L. J. B.,610, referred to. 


Atma Rau y. Uara BAIN 


*-—___— --____ ~—8eetion 48—Oral agreement to sell—Stubsequent rogis- 
tered sals-deel toa third person with notice of agreement—First agreement can be 
speofically enforced— Pno: ity of registered agroement—Noti oe. 


An oral agreement to sell property even though not accompanied or follow- 
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ed by delivery of possession would be protested against a subsequent sale of the ` 


same property effested by mvans of a competing registored Instrument, if the 


“person elalming ander the latter had In fart notice of sneh agreement. 


Nahu Raw v. Phul Ohiad, 6 AIL, 581, not followed. Noman Charan v Koki 
Bog, 6 Cal , 584. Paman Ram Ohandra ¥. Dhockba Krishnaji, 4 Bom., 128, followed. 
BALpEO Pragan o. Praa Dag ane oes eek cs 
————— > «Section 60—Registered and tusremstéred doonmenis— 
Priortty— Unregistered document not incaldated nor rights under it oning mahea 
A purchaser at an auotion sale held in exesution of a deoreo on a registered 
Mortgage only takes the right, title and interest of his mortgagor, and if there 
is a previous valid unregistered mortgage on the same property the debt 
acenred by the latter is resoverable from the surplus, ifany, left after the 
Satisfaction of the registered mortgage. Section 60 of the Registration Act 
provides that a registered dooument takes effoet as regards the property oom- 
prised therein against an unregistered document relating to the same property, 
but the unregistered one is nelther invalidated nor are the rights of tho mort- 
gageo thereunder altogether extinguished. 
Dam PaL Xman o. Bupa Sinan ar an a ai 


Seotion 68(1)—Abseneo of iko signature of oxecutant 
below presentation ondorsemon(— His signature below cxcoution exdorsomont—Duo 
“ presentation," 


On a document adduced in evidence there appeared to be on endorsement 
that it was presented for registration and below it the signature of the Regia- 
tering Offloer but not that of the executant. Further down there was an 
endorsement of execution and payment of consideration, below which there 
was the signature of the Registering Officer as well as the thumb impreasion 
and the signature of the exeputant, , 

Had, that the provisions of seetion 52 (1) of the Registration Ast had been 
sufficiently complied with and the presentation had been duly made. 


KABUL Sinen v. HARI NARAYAN 


-—————~— —— SBoe.10m 87 (6). 
See Evidence Act, seetions 65, 61 








xeos Judicata—Oompotent court— Dealsion of Assistant Collector, second class. 


1 
J 


A deoision of an Assistant Collestor, seeoad alash, doos not operate as res 


137 


291 


617 


judbcata to a sult of the sama nature instituted in the Gourt of the Aastetant— 


Onlleator, first class, which the former was not competent to try. Bhagwandulti 
v. Forbes, 28 Osl. 78, not followed. 


Rax Gopixn i. SRI THAKURM MAHARAJ .. 


y —Unsufrurtwary mo: tgage — dow of the mortgagor compromeing sudi for 


redemption Oompromse decrees fraudulent and collusse—Subsequent seit for 
redomp'ion by the morigazor’s resersioner maintainable —Ned for swi for cancellation 
of a decree omths ground of fraxd—Limitation Aci (LX of 1908), Soh. I, art. 96. 
The mortgagee’s rights in a certain usufrustuary mortgage were purchased 
by the father of the appellant who obtained possession of the mortgaged pro- 
perty. One Deo Kishan beeame the owner of the equity of redemption in the 
same mortgage partly by purehasing the share of one of the original m>rtgagors 
and partly by succeeding to his own brother who had purchased the share of the 


231 


eo 
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other original mortgagor in exesution of a deeree against the latter's widow. 
Deo Kishan filed a suit Por redemption against the appellant whieh was deereed. 
Both partios appealed against that-redemption decree, and Kishan havi 
died during the pendensy of the appeal, his widow was brought on the posed 
and the suit was compromised; the terms of the compromise being that the 
decree opine first court for redemption be set aside on payment of a certain 
sum of Money by the appellant tg Deo Kishan’s widaw, A decree was acoord- 
ingly made and money paid. The reversioners of the mortgagor whose share 
was purchased by Deo Kishan’s brother sued for the redemption of his half e 
share in the property on the allegation that the share of that mortgagor having 
been sold in execution of a personal deeree, against his widow the salo affeeted 
her life-interest only and the reveraloner’s claim was upheld by the High Court. 
The reversioners of Deo Kishan now sued the appellant for the redemption of 
the remaining half of the mortgaged property on the allegation that the com- 
“promise entered into between Deo Kishan’a widow and the appellant was sollu- 
sivo and fraudulent. It was pleaded in defenee that the firgt decree for redemp- 
tion, passed against the appellant, operated as res judioaia and no second suit 
for emption was maintainable and the suit was barred by Hmitation. 

Hold, that the suit was not barred by ree judicata Inasmuch as the decree 
for redemption was not subsisting and hed been set aside by the compromise 
decree, Fodapwrii/hs v. Villabha Faka Raya, 25 Mad., 800, nd Lachhman Singh v. 
Madsudan, 29 All., 481, distinguished. A 

Hald further, that inasmuch as the plaintiff had not and need not have 
sued for the cancellation of the compromise deoree which had been obtained by 
fraud, article 95 of Limitation Aot, Soh. I, was not applicable and the suit was 
not barred by time. 


MUHAMMAD FAIYAZ ALI KHAN y. BHIKAMBAR Das... ` ~o BF 


———— —— Prior va ein, balan by subsequent mortgages —Decres pbtarned 
for possesmon— Suit by su uent morigages for redewption —Claim for mesno profits > 
noi raised in fi st smi, . 


The plaintiff as su uent mortgagee sued for redemption of the prior - 
usufructuary mortgage and deposited the principal money due, The prior. 
mortgage-deed stipulated for enjoyment of the property by the moeie 
in Hen of interest. It appearedthat the subsequent mortgagee unla y 
dispossessed the prior mortgagee who thereupon brought a suit for posses- 
sion and meane profits against the subsequeht mortgagee and obtained 
a deeree but never got actua] possession. In the present suit for redemption 
the prior mortgagee claimed mesne profits for the period he remained ont of 
possession, 

Heid, that the prior mortgagee having obtained a deeree for possession and 
meme profits in respect ofthe trespass committed by the subsequent mort- 

when he unlawfully took possession of the mortgaged property could not 

ave any claim to recover mesne profits otherwise than under the terms of that 

decree and they had exhausted thelr remedy when they obtained a deeree for 

mesne profits; the subsequent mortgagee was entitled to redeem on payment of 
the primeipal amount only. Sor: 
e 


Lat MOHAN SHUKUL Y. Kasno Rau BHUKUL . és . 987 


Rules for the Civil Courts, Chapter IV— Rules 5 and 8 -Grove or or land oconpled 
by honses— Ancestral land—Sale m execution of deoree by r—Code of Oal 
Brocedure (Act V of 1908), sechon 68 Jurisdiction. - 


A grove or garden which is ‘‘anoestral Iand’’ eannot be sold in ereeution 
of a deeree by a Civil Court Amin. under clause 8 of Rule8 of Chapter IV of 
the General Rules for the Civil Courts and the proswedings of the Civil Court’ in 
selling an ‘‘ancostral’’ grove or garden through the Court Amin is entirely with- 
out jurisdiction. i 

A grove or garden or land ossupied by houses whioh is a part of a mahal 
and is assessed to revenue and which has been owned continuously by pro- 
prietors for over fifty years ts ancestral land within the meaning of Rule 6 
of Chapter IV of the eral Rules for the Civil Courts and the Collector ‘alone 
has jurisdietion to sell It in execution of a Civil Court deeree when it is trans- 
ferred to him for execution. ae 


FATNATUL KUBRA y. AGHOHHS Baga. aa “4 |e 1009 
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Sanction to prosscute-e haa sof to b: gissa on mouon of thy opposite party — lode of 
Orvmnal Procedurg (dot V of 1908), section 476. j 


e It is not advisable to give sanction to one party to proseente another in 
casos which there is a dispute over property causing breach of peace as it ts 
likely that the party who receives the sanction will uso il as a moans of revenge 
or extorting from his opponent an admission of his elaim. If bhecou thinks 
that in the interest of the public welfare safietion should be given, it ought to 
take action under section 476 of the Oode of Criminal Prosedure and I{taelf 

“make a complaint. 





Buaawati Mig +. Ram DAYAL aoe os s we 118 

See Criminal Prosedure Code, section 195 be ees vee . oe 818 
—— — Pardon— Contradloiory ondonoo. 

Bee Code of Crimmal Procedure, sestion 889 (8) ss = . DA 


Specific Relief Act (I of 1872., section 9-—Possessory tile—FPiarntiff! im posscemon, but 
dispossessed by defendant who had no i-tlo—Stnt for possestion, malntainalalsty of. 
The plaintiffs purapased a house and its site in a village. They were dis- 
possesxed and thelr title was denied by the defendants who admittedly had no 
title whatever to the house or the site. Held. that the plaintiffs having remain- 
ed in possession for some time must be deemed to have eontinaed in possession 
until it was proved to have been interrupted and they were entitled to recover 
possession from a t asser on the strength of thelr possessory title. Wal 
Ahmad Khin v. Afodhia Kwadu, [1801] L L-k., 18 AN.. 587; and Lachhman v. 
Shambas Narain, [1910] 7 A. L. J. R., 1078, referred to. 


Umgao Bixen r, Ray Das... eee ee 
- — ———,-—— — Section 48 dpphicaton of. 


Bestion 43 of the Specific Relief Act does not apply to a sult instituted by 
the plaintiffs seeking a declaration that a decree made in a previous suit, where 
they were minors, was not binding on them and olging to restored to the 
position whieh they held prior to the date of the deoree. 


Kuswak PARTAB 816 t. BHABUT! BINGH . .. 901 


(Iof 1877), Sechons 4 (0) and 66 (i)—Componsahon not 
efloacious remody — Perpetual inpunotion— Contract det (LX of 1578), sootions 457 and 
259— Mult pliatty of suis. j 


The plaintif nnd defendant entered into an agreement to earry on jointly a 
market and a falir and mawtain an inn therefor and to do thelr beat to promote 
the partnership. The defendant pulled down the.inn and put up buildings in its 
plase im order to set up a rival market. The plaintiff thereupon brought a suit 
for the resesission of the contract or in the alternative for a perpetual injunction 
restraining the defendant, from carrying on the rival business. After the 
institution of the suit it appeared that the defendant had removed his rival 
metket to a neighbouring pats and was carrying ftt on in partnership with some 
-other peraon and the plaintiff prayed for an injunction to restrain + market 
and for an amendment of the plaint accordingly. i 

Had, that Order 6, rule 17 of the Code ef Otvll*Procedure aims at avoiding 
multiplieity of sults ond is wide enough to allow an amendment of the 
plaint, 

Held, further that when the rival market could only be carried on to the 
detriment of the partnerstip the plaintiff could get a deeree for the ual 
tnjunetion- asked for inaamueh as claims for compensation or pro under 
the Coniraet Act would only cause multiplicity of suits and would not be an 
equally efficacious remedy. G 

4 Glassifigion v. Thwaites, | Bimond and Stuart Rep. 124, (8.C.) 24 R. B.g 158, 
referred to; J¥iaiwvod Ohomical Company v. Hardman, L. E [1891 ] 2 Che, 416, 
~ distinguished. 
` Moxart Aurea Kasw ALI RE A a a 428 
° fe 140 R 
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Stamp Act (Il of 1899)—Sapon $3—Rogulaton X of 1849, sooiinn 3p and Soh. A, art. 
s0—dAdmanbdiliy vn ctidenoe of copy of a sulehnamah of 1857. thg only eridence of a 
moriyage— Copy bearing siamp of Ro. 1—Prerumption regm ding siamp on origindls— 
Document admiucd in etidonce—Admussibility not to be questioned on the grownd of 
its noi bang duly stamped. 

In a®ait for redemption of a mortgage made in 1857 tho only evidence 
tendered to prove the transaction was a certified copy of a sulchnamah, That 
copy bore a stamp of Re. 1 and the reeord of the suit in whieh the original , 
stichnamah was flod having been destroyed it did not appear what stamp the 
original bore. The stlehnamah was on te by the pleaders and filed in court. 
The court of fret instance admit the copy evidence, but the lower 
appellate court was of opinion that tho original stlehaamah ought to have been” 
stamped aa n mortgage with a ten rupee stamp, but it could not be presnmed 
to have been so stamped, and the copy was therefore inadmissible in evidence. 
Held, that the copy having been admitted In evidence by the court of first ins- 
tance, no further question as to its admissibility could be*raised in appeal on - 
the ground that it was not duly stamped. Had further, that there was no 
presumption undor lteguiation X of 1829, Beh. A, art. 26, that the original 

- document bore the same stamp as the copy, that article only providing that on 
the copy should be paid ‘ the same duty as preseribed for the orginal deed,” 
and rot ‘as paid for the original deed. ” eld further, that in the absence of 
any evidence to the contrary, it must be presumed that the court which acoepted 
the origmal silehmamah asted according to law, and acsording to section B, 
Regulation X of 1829, was satisfied that the document was duly stamped before 
it was placed on the record, 


ABID Husain +, ASGHAR HURAIN eee 


——— Nwon 8 (14), artide 5—Eantrics in a rogistor—Sum payalde 
for letung ott corian machince—Thus.b » ark ly parties— Memorandum of agreen.cnt 


= t 


Certain entries}were made, in the third person in a register, of sums payable 
with respeet to the letting out of certain machines and bore the thumb marks 
of theparties. They were tọ the effect that a certain party hired a machine in 
consideration of a certain rent and would pay the hime at the time s ed 
therein and in default would pay interest at a certain rate and farther that the 
birers would return the machine htred at their own cost, z 

Hald, that the document was an ‘‘ instrument ”’ as defined in sestion 2, sub- 
section 14 of the Stamp Aet and the contents of the dosument fell within the 
terms of artiele 5 of the Aet, being a memorandum of agreement within the mean- 
ing of that article, and was required to be atampei with an eight anna stamp. 
Mul Ohand Lala v. Rashbulla thswas, [1907] I. L. R., 85 Osl., 111, referred to. 


Mprsappi LAL ¢, HARKFBH oe ais Ses: Be sof 

—— —— -—— ———-Sections 8 (88), 68 and 68—SarkLat—Moncrandum of 

aooouni— Receipt—Sevoral tiems of orir Rs. 80— Each tiem to be stamped—Adhestte 
stamp to be oanoolled. 


Where a strkkat, in whieh entries of payments ard receipts ware mpde 
from time to time jn order to agt as an acknowledgment thereof showed on one 
side sums of money advanced, and on the other various sums of money repaid, 
including certain items of mere than Rs. 20, held, that eash item of over Rs. 20 
required to be stamped as a reselpt? 


TULsH RAN v. EWPEROR an r ee 30 


Succession Certtfleate Ast (VL of 1889) —Jo+nt Suooossion Oort (floaie—Granicos not rival 
clas manis— Consent of the grantees —Esioppel—Opposing the cortifoate after agreeing to tt. 


On an bd ea ae for a Buceeasion Certifiente made by one ofthe heirs.cfa | 
deceased Hindu and with the consent of the other heira a joint certificate waa 
granted to all the heirs, Hold, that it was not illegal masmuch as they were not 
rival elalmants and they consented to its being granted jointly to all of them. 


Hold-further, that when one of the severa] persons to whom the certificate 
has been granted consented to its being so granted, he cannot afterwards 
contend that such certificate should not have been granted. 


= .. Raw Raat. Bars NATN oes es ee fi a ee N1 


5 


86 
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tucza33loa Certifioxta Act (VII of 1889)—(oomtd.) —— e PAGE. 
L soseo d—Suooossion Cartificats obtained tn 
respect of a dobi— Bobi assigned— Buccessson Certfiouto also handed over lo assipnoo— 
Bight of assignocs. ° > 

The Susscssion Oertifloato Aot does not take away from the holder of a 
Sueeeasion Certificate any right of transfer he might possess in respost of the 
corpus of the debt itself nor does it require that any such transfey should 
necussarily be followed by a revosation of the Buosession Certificate already 
granted and the sollection of fresh fees npon the grant of a seeond one in fa- 
*vour of the transferee. 

A Hindu widow obtained a Sucseasion Cartificate enabling her to realise the 
mortgage debt due to her deceased husband. Bhe alone was entitled to that 
debt and had aright to transfer it. She assigned her mortgagee rights to the 

laintlffs and at fhe same time gavo them the certificate she had acquired, 
he assignees sued to recover the mortgage debt $ j 

Hold, that the assignees could maintain tho suit inasmuch as the lady hav- 
ing a tto make avtransfer had parted with her rights in their favour. 
Where the ownership of the debt itself with respeot to whish n Succession Certi- 
fioate has been obtained is rightfully transferred and tho certificate is handed 
over to the transfaree, there is no bar to his suing for the debt. , 

Karuppa Bami v. Pi8hu, [1891] I. L. R, 15 Afad., 419, distinguished. Alak- 
dad Khan v. Sami Ram, (1912) 10 À. L. J R, 606, not followed. Durga Kin- 
wor v. Metiumal, [1913] I. L R., 85 AlL, 811, referred to. 

Ruxa Lat. ANNU LAL .. oe ee ee we 
——— —Seotion 9— Oer Wfloats to realise interest only— 











Ultra vires—Socwrity. 


-On an application by a widow fora Buovession Certificate tor the debts of 
her seni husband the court ordered that she was entitled to draw interest 


only without disturbing the principe hald, that the order was lia nros and all 
that the cout could do under section 9 of the Succession Certificate Aet, was to 
take, if nesessary. security for rendering an account of the debts and securities 
reealved by her and the certificate when granted should be both foxthe principal 
debt and the interest. i 
` Shb Dei v. Ajudhia Ptavad, (F. à. F. O. No. 108 of 1910), decided on loth 
February 1911, referred to. 
Jal Dm y. BANWARI LAL oe oe aes 
—— —— —— Sut, nature of—okango in— 
A suit which in its inoeption was A guit for sale upm a mortgage became 
a compound sult for sale and redemption as soon as one of the defendants 
claimed to be a prior mortRagee and demanded redomption. 


KALLAN 9. Sapo LAL te eet . o wc 62 
Contrast Act (1X of 1872) —Section 139—Swrety—Cause of actton—Emborsicment by an 
omployoo—Surely b nding himself in case embessioment proved— Outises of achor against 
surety and principal debtor diffrent. 

“A surety executed a security bond binding himself to make good any losses 
if a certain person should be proved Incourt to have committed embezzlement. 
An embezzlement was made by that person and on the plaintiff suing him in 
court, o desree was passed for a certain amonnt ‘but only a portion of it was 
realized The pla'ntiff then sued the suroty on the basis of the security bond. 
It was pleaded that the plaintiff ought to have sued the surety slong with the 
principal debtor apd section 189 of the Contract Act barred the sult, Hela, that 
the esuses of action against the surety and the pricelpal debtor were totally 
different, and ro canse of netion would acerue against the surety until an em- 
besilement was proved in court agninat the principal debtor. 

OLARENOR KIRKPATRIOK 0. OMET Ban we a a zi 

Tort— Dsfamaliðn—Stalowoni made by uHaes3— Roletant to ingury. 

Before it can be decided whether n stulement made by n witness aD ounts to 

defamation it is to be considered whether that statement was relevant to the 


inquiry in which the evidenco was given. 
Babu Prasan v. Mupi MaL -~ we sce vi ae 
b 2 


ee oe 248 
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Transfer of Property Act (IV of 188a)— Covenant in a doed, Binding o hers of parties 
—Period when parties bofnd—Hos judicata—Dedsion of Asastani Golector, recond 
olass— Second swit in Covri of Assisiant Oolleotor, first class. ” 


A Mahal was transferred on condition that the vendor should retain certain 
xpecified Jand in that Mahal and the vendee should pay the whole of the land 
revenue fomthat Mahal ineluding the land in question and should also payto the 

° vendor a certain specified «am every Gear. The original parties to the contract 
died many years ago and a partition of thé’ Mahal had also been made. Had, , 
that an agreement of the above nature could not be enforced for all time against 
the persons who might happen to be owners of the Mahal at the instanoe of 
those who might happen to be the owners of the land reserved. 


RAN @OBOD t. BRI THAKURII MAHARAJ .. ses on . 281 
—_ OT oT Bale of mworabe pro —Agroement by 
vendeo to muks certain pe iodical paymenis for all time to come— binding— Rent-froe 
grant, 


Ld 

Where in the year 1:83 on the sale of a zemindarl property a certain portion 
was excluded and retained by tho vendor and it was agreed that the venclee should - 
pay the revenue assessed on the portion thus excluded. and further that the 
vendor was to reselve from the vendee a oertain amount anpually and both the 
semundart and the ereladed portion had passed through a number of hands, 
hold, that the agreement did not rm with the land and the transferees of the 
‘vendees were not bound by tho agreement for all time to come, The agreement 
could not be treated as a revenue-free grant whioh was to remain in foree until 
It was resumed, 


Naubat Singh v. Narain Singh, 4 A. L.J R. 807, distinguished. 
Bet THAKORJ! MAHARAJ Y. LACGHHMI NARAIN oo. . - 212 


> — _—— —— — Stat for entire morigago money and salo of entre 
mortgaged properly—Owmtsston to smplead certain persons interosteod— Deeres for 
proportionate ax owns. 


Where plaintiff sued for the recovery of the whole of the mortgage money by 
the sale of the whole of the mortgaged property but by an oversight omitted to 
implead certain persons who owned a sbare in the property distinct from the 
share of other defendants, held, that so much of the elaim shonld-be decreed 
as was proportionate to the interests of the persons who were before the court. 


QANISHI LAL +. CHARAR SixeH we + 8) 


—— ———~ — ——__ —_-—Srotions 54, 86—Bight to 1edeom—" Other 
tangibte thing ’—Tronsfor without registered doed — Validity of. 


A right to redeem a mortgage is -“ other tangible ihing. within the 
meaning of section 54 of the Tranefer of Property Aot and sould be transferred 
only by a registered deed, 


When a Mohammedan mortgagor died leaving him surviving his widow, 
daughter and two sons, and the widow and daughter slone transferred the 
mortgaged property by way of sale and the transferee brought a suit for 
demption, Aeld, that the sons of the deceased mortgagor were necessary partigs 
to the suit. 


RAHMAT ALI 9, MUHAMMAD MATHAR HUSAIN 407 


—— -= ——— ———gkons 58 (b), 69 and 100-—-Morigage—Oha go 
— Arh” and '‘Mustaghrak ”’—Intention of the partes— Power of sale, 

The husband of the defendant executed on tkrarrana in 189% in her favour 
in which he said he owed his wife a certain sum of money by way of dower 
and -charged that amount on a certain property (makful tra mustaghrak samana! 
karko). There was nothing in the deed which expressly or impliedly denoted 
a power of sale, and the doeument ended by saying that ‘lhasa yeh chand 
kalma baicer tamassuk bakatd arh eamannt Le skh diya.” After the geath of 
the husband she took possession of the property with the consent of the other 
heirs and they, in 1910, executed a dead of ee acknowledging and renew- 
ing the terms of the document of 1892. In 1898 the husband of the defendant 
had oxesuted a simple mortgage of the same property and the assignees of 
that mortgage now sued for sale on foot of their mortgage. Tho defendant 

o 
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Cranafer of Property Act (IV of 1883) —(conid. ) a Paas. 
pleaded that the dped of 1892 was a mortgage deed and it was kept alive by an 


acknowledgment contained in the mortgage of 1910 and shad therefore priority 
ovpr the mortgaged sued on. - 


Ped, that the question whether a document was or was not a mortgage 
must be decided in each ease with reference to the intention of the parties 
conveyed by the term; of that doeument; that the mere use of the word tarh” 
and “wustaghrak”’ did not necessarily imply that there was an inféntion to 
give a power of sale ond of creating aemortgage ; and that there was nothing in 
*the terms of the deed of 1892 to indicate that the parties ever intended that 
the property should be sold, and the document therefore did not create a mort- 
gage but only a charge. Kishanlal v. Ganga Raw, [1890] 13 AU., 28, and Todar 
Y. Ayub Khan, [1884] A. W. N., 07, explained. ue 


Moti Braam p HaB PRASAD zE 


L oo o m a sa etions 58 (b), 69 and 100—Mor tgage— Oharge— 
Anatiity—"' Maktal” and ‘‘ Mustaghrak ”— Power of salo— Imeniion of the partias — 
Power to redeam—Oode'o! Ciril Procedure (Act V of 1908), Order 6, rule 17— Prayer to 
get twelse yoars’ annuity — ORInge of the frame of smi and pleadings—Not allowed im 
second appeal, 


Defendant in 1871 precated an ikrernamah whereby he agreed to pay certain 
yearly allowance in perpetulty and secured it on a certain pro (matful 
aur musiaghkrak karke): ease of default the annuitants were to tako posses- 
sion of a portion of it sufflelent to give them the stipulated insome. The 
plaintiff aned on the bond as if it were a mortgage. Hod, that the words 
t makful” and ‘ mustaghrak” used In the bond, in view of the other terms and’ 
conditions did not necessarily create e mortgage nor was a power of sale neces- 
sarily implied unless the parties clearly,contemplated that it should, and there 
sould be no mortgage which could never be redeemed at all. 


Kishanlal v. Ganga Ram, [1800] 18 Al., 28, explained. 


Had also, that the document in soit was, under the circumstances of the 
caso, a charge and not a mortgage. 


Heid further, that the suit having been framed as one for mortgage with 
a prayer for the sale of the property, no desree equid in second appeal be passed 
for the arrears of twelvé years’ annulty as it would necessitate the trial of the 
issues as to whether the charge subsisted and the plaintiff had a title to the 
annuity and would involve a complete change in the frame of the suit and the 
pleadings. 

Gaypat Rai v. Chhamman Rai, 16 All., 189 ; Ohagnal v. Bapw Bhai, 5 Bom 68, 
and Madrala v. Bhagwanta, 9 Bom., H O. R., 260, referred to. 


Masuwa KHATUN t, TAHIRA KHATUN os Ss oe os 
‘2 Sections 59, 100—mortgage attested by ono wh- 


o 
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Where a document is attested by one witness only It cannot operate asa 
mortgage having. regard to section 69 ofthe Transfer of Property Act nor can 
1t be treated as a deed creating a charge within the meaning of section 100. 

o Shammu Patior v. Abdul Kadir, 85 Mad, 607, applied. 


COLLECTOR OF MIRSAPUR v. BHAGWAN PRASAD oe ee ww. l4l 


———— - — ———_s -setim 59—Unrogistered morigage-deod— Prina- 
pal dobi læs than Rs. 100—Total amount payable by Ynsialmenis above Bs. 100—Not 
royistrable. ' $ \ 

Suit to recover Rs. 440 on foot of an unregistered mortgage. The bond 
showed that Rs 91 weredne and the mortgagor agreed to psy that sum in 
18 years by six-monthly instalments of Re. 5 each, carrying a certain interest. 
He was, in ens of default, liable for the payment of the whole sum of Rs. 180 
plus interest. The deed, however, nowhere expressly mentioned that m case 
of default Rs. 180 were recoverable, It was pleaded that the mortgage was for 
Rs. 180 afid it being unregistered, could not ba enfo reed. : 

Held, that the principal debt secured by the mortgage Was not Res. 180 but 
Rs. 91, whieh was to be paid in 18 years by six-monthly. instalments of Rs. 5 
each and the mortgage-deed did not, therefore, require registration 


Joon Raxo. Lassa Raw i ia aus ka a 799 
e 


j 
1119 xi f . lå. L J. k. 
Transfer of Property Act (I7 of 1832)—(oonid. ) Pian. 
e 
— Sootions &9 and 138— Gift — Witnesses did not see 

the dood being exccuts:1—Rxly attested —Personil acknowledgment “of execuiion— 
Ailesied by witnesses, meaning of—Privy Counc deotsion as to the moaning of o¢ritn 
words ina section— Interpretation of same words in some other soouon, 7 


A dæ1 of gift, like a mortgage, ts not daly attested unless witnesses signed 
the deed after seoing {ts astual execution, a mere acknowledgment of his sig- 
nature by t® donor not being A The interpretation put upon oertain 
words of a section by the Privy Oounoll apply equally to the same words in other 
sections. Shamu Patter v. Abdul Kadir Ravwthan, [1912] 85 Mad., 607, 8. 0., 10 «© 
A. L. J. R., 259, followed. 
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ralomption becoming entitled to the decree on a pnor morigage—8ui ap tho subsequent 
mor o—Pnor mortgage merged in the decree Passed thorson—Sals on subsequent 





The property in suli was ene in 1880. It was again mortgaged in 
1881 in favour of the plaintiff. Ona Het Ram, defendant. purchased the pro- 
perty in 1883. In 1892, a decree was passed on the first mo ge of 1880 
but was never executed nor waa property sold in execution thereof. It appeared, 
however, that in 1896 Het Ram, somehow bacame entitled to that deeree. 


On a suit of the second mortgage of 1881, he pleaded that a deeree for sale 
could be passed only subjest to bis prior right undor the first mortgage of 1880. 


Heid, that Het Ram could, in no sense, be regarded as the owner of the 
mortgage of 1880 inasmuoh as thst mor age having beeu sued upon, had 
merged in the desres of 1892 and the aang of the decree by him could not 
vest in htm the mortgage upon which that desree was based. 


SHapl Bax v. Mer Raw ~o on . . . eo se 6H 


—__ ~~ —— Section 111, clause (g)—Forfaiue — Denial of 
landlord’s Utle—Intenhon to deter mtno the lease, 


The dental of landlord’s title by the tenant, in order to work as forfeiture, 
under section 111, clause (g) of the Transfer of Proporty Act (IV of 1882) must 
be an anequivocal and anambigadhs denial. . i 

Aleld, therefore, that mere non payment of rent or mortgaging of land 

~ stating that the land belongs to the mortgag ris not suffielent to work as a 
forfeiture of a tenant’s interest. 


The lessor must do some act showing his intention to determine the lease 
beforo he can file a suit for ejectment. 


The mere filing of the suttby a landJord ogainst a tenant does not amount 
to doing some act showing the intention of the landford to determine the 
lease, within the meaning of section 111 (g) of the Transfer of Property Act, 
Praa NABAIN 9, KADIR Barnes ar ie “es ve 115 
- -— Section 116—Lease and sub-lease—Surrender of 
sub-loase—Roelation of the lessor and the subtesseo—Notws io taocate, whether 
nocsssary 
“A lease of land was granted for the purposes of a wood-selling shop on an 
annual rental of Rs 21/8/- and a kabliai was exesuted by the lessee and 
red but no period of tenancy wa#fited. The lesee built a shop on that 
land, with the sanoilon of the lessor, on the condition that when called to 
vacate, he would removo the materials and give up theland. Hw then gave a 
sub-lease on payment of an annual rentnl orally to eertain persons.e The lessor 
subsequently noquired the rights and interest of the lexses in the building and 
the latter, on Mth May, 1910, relinquished his rights under the Jease to the : 
former. The lessor3 not wishing to retain the sub-lesrees on the property as 
tenants, on 37th June, 19°0, sent the latter a registered notlee calling upon 
~o them to vacate the land before the Ist of August, 1910. It was refused and the 
plaintifteued for efeetment. 

Held, that It should not be assumed that on the surrender by the lessee a 
new tenancy srose between the lessor and the sub-lessee, unless it was shown 
that tho fo:mor aysonted to tho latter halding on as tonant. Whero no apeh 

e 
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Transfer af Property Act (TV of 188) (ogad) Page. 
assent was given, the person continulag in posséssion was not a tenant jn the 
strict sense of tke term bat a tenant on snfferance, i.e., one who Jawfully eame 
into posasasion, but unJawfolly remained in possession®*and such a person was 
wot entitled to a notieo at all; the mere fact that a notices was lasued did not 
convert the defendant into a tenant. 


Siva Lan». BAoHouv DAL .. as we ie ee 
—— — m — Nokor 14% (1)—Actonable cla Transfer 
thereof by way of secertiy—Creaton ef a chargo on G policy of imewrancc—Deoponit 
* of the pokey. 
Beetlon 186, sub-section 1 of the Transfer of Pro; erty Aet covers transfers 
of actionable claim by way of security as well as absolute transfer thereof, 


Hold, acoordingly that a charge on a poliey of insurance ean only be oreat- 
ed by a writtenedosament, and that & person with whom s polley of insurance 
is deposited acquires no right whatever to the polisy or its procoeds, by reason 
of the deposit. 


a 
MULRAJ 0, VISHWANATH . a‘ Ses hie ss 
Vendor aml purchaser— Goods not according to contraci—aale falling through— Duty to re- 
turn the goods— expenses of roiurning. 

Plaintiff agreed*to supply defendant with stone for building purposes at 
Karnal, The stone was delivered at Karnal but on examination jt wos found to 
be unsuitable for the purpose for. which it was supplied. Defendant sued plain- 
tiff for resovery of price and damnges, and obtained a deeree. Then plaintiff filed 
the present suit against defendant asserting that it was the latter’s duty to 
return the stoneto him. Held, that plaintiff had no conse of action and that 
defendant was not bound io put himself to the expense and trouble of returning 
the stone, that it was suffielent for defendant to notify to plaintiff that stone was 
lying at Karnal at his risk, and that it was the business of the plaintiff to take 
the stome away if hewaasominded Gilmoldbyy. Wals, LO B. 10 0. P., 
891, followed. . - 


Praegu MAL +. BABU Lat ee ee nc we .. 815 
—— — -—— — Liability of joni vendors, 


Held forther,*that all vendors are jointly ligble to make good the property 
whieh they purport to sell out of any property which they have at the time of 
sale or which they subsequently soquire. 


RAXDME Nga y, BBAGWANDAS we š .. T46 


Will— Oonstruation—Dovise to '' Adasi ron and io his larful male children according to the 
law of inkoriiancs ’—Indian Sncesssion Aci (X of 1865), sochons 84 $ 331— Mori- 
o by testator—Bubsequent morigapos'by tenant for ufe—8ui for ojoctmerni—Equaty 
O edampion of morigage—Praotice— Plea soi rasod in India, allowed to farther 
Justice and prevent fulere biagation. j 
In 1868 one Thomas Skinner mortgaged, inter alia, the villages in sult whieh 
were his property. The rele provided that the mortgagees should be put 
in possession if principal and interest were not paid in accordance with jts 
forms, On the 22nd October, 1864, the mortgagor executed a will, whieh pro- 
vided that the mortgaged villages, whieh were hig private samrsdar, with addi- 
tions thereto, ‘may, at my demise, deseond to my eldost son, Thomas Brown 
Skinner, and to his lawful male children, assording to the law of inheritanes. 
Tn the event of my eldest son, Thomas Brown Skinner, dying without lawful 
male children, the above mentioned private sammdar:, &e., ahall descend to my 
next male heir, and should all my sons die without lawful male. children, .the 
camiadari, œe", shall deseend to my femaje ebildren, or, in the event of their 
death, to the female ehfldren born in wedlock of my sans in succession."’ 
After the death ofthe testator in November, 1864, Thomas Brown Bkin- 
ner dealt with the property as the absolute owner. 
There was due on the sald mortgage a certain sum of money and the mort- 
gagees wore placed in possession by him. He also himself borrowed further 
r sums from the morteagess and granted mortgages over the properties there- 
for. Subsequently the mortgagees purchased at a sale, in exesution of Aeorees 
obtained against the son, the rights under the mortgages of both the father and 
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the “son, After the death of Thomaa Brown Skinner without leaving any law- 
fol male children, the appellant, the second son of the testator#sued the mort- 
gagees and thelr sa039307ra for ejectmant. e 


Had, that in ascertaining the nature of the estato taken by Thomas Drown 
Skinner under the will the elanses of destingtion therein must be read in their 
entirety d together; that the construction of the wil wes not governed by 
the TndiarSnecession Ast (X of 1845) or by English Law: but that the will must 
be construed acstrding to “‘ justlos, equityeand good conseience.”’ 


Barlow v. Orie (1) [1970] L. R. 3 P. O., 164; 18 Moo. L A. 277, referred to. 


Hold, also, that under the will the teztntor’s sons took only estates for iife 
and consequently the mortgages granted by Thomas Brown Skinner in respect 
of the debts Incurred by him eould not affect the property devised by the testa- 
tor beyond Thomas Brown Skloner’s life. But the appellant as the next male heir 
was not entitled to eject the respondenta without frst satlafying the rights ander 
the mortgage granted by bis father In 1868. The rights of the mortgagees could 
not In jostice or equity be prejadieed by reason of Thorfas Brown Skinner, 
after he same into possevsion, having granted mortgages in renewal of those 
granted by his father and then outstanding. An Intention that the renewal of a 
mortgage by a person with a Itmited interest in the estate should operate as a 
dlacharge of debts effectually secured upon the radie right, should not 
be implied. 

Where in a sult for ajeotmont, for the first time before the Privy Uounell 
an alternative view, which wss no part of the orlginal pleadings or the case. 
was submitted, ris., that the deeree for possession might be passed condi- 
tional upon the payment of-debts, the Board permitted the alternative to be 
the ground of judgment because, in their vlew, it was poasible, out of a Pa 
wres of prosedure, to sonstrust the material fora just decision of the 
true rights of parties, and upon the whole this was in the parties’ own best 
interests. . 


Riogakp Roes Sanmrn +. NAUNTHAL SINGH TS n ni 404 
——-Right of the herd of the family io make, ` ‘ 
See Hindu -Law, Partition . oe “iss ace See - ge §=6098 
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OF 


THE LAW OF NEGLIGENCE. 


Negligence asa cause of action for civil damages consists 
in a breach of duty to exercise care, whereby injury naturally 
and proxintately results to some one entitled to a fulfilment of the 
duty. “ Every one has a freedom to do all that he wills, provided 
that he infringes not the equal freedom ofany other man.” 


Negligence is the absence of care according to circumstances 
and consists in (1) a legal duty to use care (2) a breach of that 
duty (3) the absence ofistinct intention to produce the precise 
damage, if any, which actually follows. With this negligence 
in order to sustain.a civil action there must concur (4) damage 
to the plaintiff and (5) a natural and continuous sequence con- 
necting the breach of duty with the damage as cause and effect. 

Iñ respect of the state of mind of the wrong doer, the doctrine_ 
of culpa in the Roman law is in entire agreement with the 
“doctrine of negligence as it obtains in our law to-day. The law: 
in formulating its theory of liability for negligence in civil 
cases, has. not, ‘regarded the mental attitude, of the wrong doer, 
but has contented itself with fixing an external standard of 
conduct as the criterion of blameworthiness. The standard by 
which we determine whether a person has been guilty of negligence 
is the.conduct of the prudent or careful or diligent man. When 
anact has been undertaken by a person whose business or 
profession eovers the doing of acts of the kind in question, the 
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2 PRINCIPLES OF THE LAW OF NEGLIGENCE. 


question to be decided +s whether that skill or care or diligence 
has been exercised which a dent man of thé same business 
would have exercised in the e situation, but the standard of 
a man de hors his own business is both skill in the thing assumed 
and the conduct of the prudent man. 

The amount of caution requirfd of a citizen in his condugt 
is proportioned to the amount of apparent danger. In estimating 
the prebability of danger to others, the defendant is entitled to 


- assume, in the absence of anything to show tke contrary, that 


they -have the full use of common faculties and one capable of 
exercising ordinary caution. Greater “care is therefore 
required on the part of the defendant when it does appear 
that he is dealing with pergans of lesg than ordinary faculty. 
In other words, it is not negligence to rely on the diligence 
of others, unless and until negligence is, manifest, nor is it negli- 
gence to incur risk in order to avoid risk or inconvenience to 
which one is exposed by the negligence of another, and which at 


the time may reasonably appear to be greater tiag the risk 
voluntarily incurred. 


The law demands more than ordinary care, (1) when a person 
is acting for his own bénefit e.g. in case of owners or occupiers 
of real property, ar af a carriage or vessel intended for human 
conveyance, in regard to the use thereof. An occupier must 
keep the property occupied by him in Aeasonably safe condi- 
tion, and repairs 3s, regards (i) persons using that property as of 
right, and (ii} persons being or passing near that property: as 
of right, ard is liable for neghigence to any such person 
whọ. is injured for want of sych condition and repair. Persons 
using property as of right include, servants or other persona Being 
Or coming thereon, in performance of a contract with the 


.occupi¢r, and persons being or coming thereon by the occypier’s 


invitation or with his consent, on any lawful business, 


The law also demands more than ordinary care (2) where a 
person, professes to have greater. skill e.p. a corporation wkich 
undertakes, the performance of difficult duties, directors ‘of 
companies, physicians, solicitors, bankers and the like, and (3) 
wahere a higher degree of duty has been undertaken e.g. by persons 
keeping dangerous animals or dangerous goods, gas, or machinery. 

s 
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Buta person who deals with a dangerous thing, being in good 
faith ignorant ofits dangerous chatacter, is not subject to liability 
under this head and (4) where the bao deems it for the public 
benefit to require a greater amount)of care. f 

The law of negligence in relation to licénstes was laid down 
recently by the Hon. Mr. Justice, Macle6d in the suit of Janfietyiv. 
Strabjee. The facts as found by the judge were that the plaintiff 
was Invited by the defendant to drive in the defendant's motor car 
from Deolali to Ipatpuri and back. In the course of the drive 
the defendant while driving the car drove over a level crossing-at 
an excessive speed, go that thé car instead of following the road 
after passing the crossing went straight over the side of the road 
down a slope into a field with the result that the plaintiff and 
the other occupants ‘of the car were thrown out and the plaintiff 
sustained serious injuries which rendered him a cripple for life. 
The learned judge fouhd that the plaintiff was in the position of 
a bare licenste and the duty of the grantor of the license was 
stated ia Vol. XIi of Lord Halsbury’s Laws of England at p. 393 to 
be to exercise such reasonable care while doing any act in con- 
nection with the license, as the circumstadces of the case tequitéd: 
The learned judge then proceeded as follows: “It has been con- 
tended on the authority of Moffat v. Batiman L. R. 3 P.C. 118, 
that the grantor is only liable for “gross negligence;” but 
“ gross negligence” hag been defined by Lord Chelmsford in the 
same case (at p. tazyas that degree of negligerice which retidéts 
a persón performing & gratuitous service for another, responsible. 
But, negligence, as Lord Halebury says, in a I¢gal sense is & 
negative rathér than a positive tèrm, and in any given cirtunis- 
tances, the failure to exercise that care which the circumstances 
demand. When an act or an omission is negligent, it may itivolve 
a greater ot less degree of moral culpability; but so faras any legal 
result is concerned, a classification” on that basis would at the 
most afford a ground for awarding greater or smaller damages.” 
The learned judge then réferred tò the case of Harris v. Perry 
& Co. 2 K. B. (1903) 219, where it was held by the court of appeal 
that where a person undertakes to provide for the conveyance of 
another, although he does so gratuitously, he is bound to exercise 
due and reasonable care, and the standard of resonableness natur- 
ally- mat vary accotding to the circumstances of the case, the 
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trust reposed, and the skill and appliances at the disposal of the 
person to whom another confides a duty. Reasonable care 
according to the circumstanfes ofthe case is the lowest degree 
of care that can be required pf a man if there is any duty at all 
to use care, and itfollows that the failure to exercise the lowest 
degree*of care can only bê caused by the highest degree of negli- 
gence, But the term “gross negligence” is not a happy ont. 
Once it is established that there is a duty incumbent on one person 
towards another, to exercise care, the failure to perform that 
duty renders the former liable for the consequences of such 
failure.” The general principle to be derived from the authorities 
ig thatthe failure to exercise such reasonable care as the 
circumstances of the case sequire, constitutes actionable negli- 
gence, and renders the grantor of the Jitense liable for the 
consequences. l 

Considering the law of negligence from another standpoint 
the person injured by the act co mplained of may be in a superior 
position, where, save forthe presence of the negligent person, 
his right to be where he was (or to exergise the right in réspect of 
which he was injured) isa right attaching to property. Of this 
kind are all negligent acts in the nature of trespass. The negligent 
act imports an actic nable wrong, and unless the act shown to have 
been inevitable, the defendant is liable. There is a second class 
.of cases in which the person injured by the negligent act is in the 
enjoyment of an equal right with the persopynjuring him. Every 
subject of the realm has prima facie a right tg pass and repass along 
public highways of the realm. Ifthen in exercising bis right, any 
subject receives damage from another in the exercise of his right, 
be has to bear his own loss, unless he can establish that that other 
is in fault and liable to make it good. If both pdrties 
to the accident are in the exercise of their public nghts 
no action can be sustained, unless one is affirmatively skown to 
have fallen short of that care and caution which is ordinanly to 
be expected from persons in the enjoyment of similar rights, but 
if the person charged with this injury is not in the exercise of his 
public right, a severer liability is affixed to his act. The third 
class of cases is where the person injured by the act com- 
plained of, is acting in a manner subordinate to the right of 


the person to do the class of acts by which the person is injured; 
e 
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as where one goes to a house as a visitor ọr servant and sustains 

injury from the çondition in which the owner chooses to keep his 
e 

premises, he will not be able to 


In the cases we have mentibned, we have very different 
amounts of proof requisite in order to establish a prima facie 
conclusion of negligence. In the fipst class, the mere happening 
of an accident is sufficient ; in the second, there was but superadded 
some independent circumstance of fault; in the third, evidence of 
a positive misdqing is required. In the first class, the negligence 
is the omission of that care, which very attentive and vigilent 
persons take of their own goods; or in other words, of very exact 
diligence; in the second, the negligence is the want of that 
diligence which th¢ generality of mankind use in their own con- 
cerns, that is, of ordinary care; in the third, the negligence is that 
want of slight diligence, which we have de:cribed abo ve as “ gross 
negligence ” 

With regard to the onus of proof in cases of negligence, the 
general-erule of law is that “ the plaintiff seeking to recover com- 
pensation for damage must make out that the defendant against 
whom he complains was in the wrong.” The burden of proof is 
clearly upon him and,he must show that the loss is to be attributed 
to the negligence of the opposite party. If at the end he leaves the 
case In even scales, and does not satisfy the court that it was 
occasioned by the rfegligence or default of the other party, he 
cannot succeed. When the thing is shown to be under the man- 
agement of the defendant or his servants, and the accident is 
such as in the ordinary course of things does not happen if those 
who have the management use Proper care, it affords reasonable 
evidence in the absence of explanation by the defendants, 
that the accident arose from want of care, in other words, “it is 
necessary for the plaintiff to establish by évidence, circumstances 
from which it may fairly be inferred that there is reasonable 
probability that the accident resulted from the want of sore 
precaution which the defendants might and ought to have resorted 
to; and further the plaintiff should also show with reasonable 
certaintyewhat particular precautions should have been taken.” 


“The defendant may show that the negligence of the plaintiff 
was such as produced the accident despite the exercise of ordinary 


6 PRINCIPLES OF THE LAW OF NEGLIGENCE. , 


care and diligence on the part of the defendant. The question 
what amount of negligence disentitled the plaintiff to re- 
cover was considered by the Exchequer Chamber in Taf 
v. Warman. “The true i 

said, “is whether the damage having been occasioned by the 


estion in these cases,” it was 


negligence of the defendabt, phe negligence of the plaintiff has 
directly contributed to it.” This brings us tothe doctrine bf 
contributory negligence which consists in not avoiding the con- 
sequences arising from the negligence of some other person, when 
means and opportunity are affordedto do so, The -doctrine 
is founded upon the maxim “ir jure none remota causa sed 
proxima spectatur.’” i 


“It appears to us that the proper questiomfor the jury ià this 
case and indeed in all other cases of the like kind is whether the 
damage was occasioned entirely by the negligence or improper 
conduct of the defendant or whether the plaintiff himself so far 
contributed to the misfortune by his owa negligence or want of 
ordinary and common care, and caytion, that but fbr such 
negligence and want of ordinary care and caution on his part, the 
misfortune would not have happened. In the first case, the 
plaintiff would be entitled to recover, in the latter not, as but for 
his own fault, the misfortune would not have happened. Mere 
negligence or want of ordinary care and caution would not 
however disentitle him to recover, unless it were such that but 
for that negligence or want of f ordinary care, the misfortune could 
not have happened ; nor if the defendant ‘might by the exercise 
of care on his’ part, have avoided the consequences of the neglect 
for carelessness of the plaintiff.” But a person who suffers barm 
by the negligence of another is not guilty of contributory feg- 
ligence by reason only that he is negligent or is otherwise & wrong 
doer in some matter collateral and irrelevant to the harm suffered 
by him, or by reason only that being by the other’s negligence 
exposed to imminent ` danger, he does not act in tle manner best 
fitted to avoid the danger. 


Upon the issue of contributory negligence the burdep of proof 
at the commencement of the trial is upon the defendant, and the 
plaintiff is not bound in the first instance to give any evidence to 


negative the existence thereof, 
Š e 
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The doctrine of contributory negligente is not applicable to 
maritime law, and the rule is not inflexibly applied in cases where 
young childrefi are concerned. amines is made for their 
inexperience and infirmity of judgment, but this will not be so 
when the child is guilty of a wholly unlawful act such ay wilful 
and intentional trespass. The doctdine further, has no application 
to criminal Jaw, and it is no defence to an indictment for man- 
slaughter, wher the death of the deceased is shown ro have been 
caused in part by the negligence of the prisoner, that the deceased 
was also guilty of negligence and so contributed to his own death 
“for inthis consists” says Pollock C. B, “a great distinction 
between civil and criminal proceedings. If two coaches run 
against each othes, and the drivers of both are to blame, 
meither of them has any remedy for damages against the 
other. But in the case of loss of life, the law takes a 
totally different view ; for there each party is responsible 
for any blame that may ensue, however large the share 
may bes and so highly does the law value human life that 
it admits of no justification wherever life has been lost and the 
carelessness or negligence of any one person has contributed to 
the death of another person”. Besides the object of a suit is to 
recover damages for an injury, and itis fair that such damages 
should not be recovered if the plaintiff has brought the harm 
upon himself. The ject of an indictment, on the other hand, 
is to protect the pubic, and it will be sustainable if the defendant 
bas been in fault, evn though some one else may have been 

- equally jn fault, a 


Mere forgetfulness which is common to everybody or slight 
want of skill from which an injury results will furnish a ground 
for claiming civil damages ; but gross negligence or reckless 
conduct of such a nature as to besinconsistent with a proper 
and reasonable regard of the life of others will furnish a ground 
for criminal proceedings. 


Besides the duties owing from persons to persons, there is 
also to be considered the duty owing from citizens to the state. 
The word “negligence” is used in criminal law principally in ` 
reference to the infliction of bodily injury by neglecting to perform 
one of the duties, which are by law imposed on various persons 

e 
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for the preservation of human life. In criminal negligence there is 
no element involyed which is not to be found ih ordinary civil 
negligence. The difference p primarily one bf degree. e In 
connection with criminal negligence, there is also the 
incideng that the State pas selected certain of those duties 
imposed ‘on one person toward? another for the preservation 
of human life and limb, and has made the obligation 
an obligationto the State, and not merely one enforceable 
by the person injured. Thus the State exacts reparation for 
any negligent default which may be made the subject of 
indictment. The most familiar illustration ‘of this is culpable 
homicide. But in addition to these there are various duties 
to which the State attributes more than ordinary importance, 
making them the subject of special -statutory protection 
with a criminal liability attaching to the non-observance 
of them. ïn these cases, whether negligence is criminal or 
not, depends on the nature of the duty unperformed, and 
not the consequences of its non-performance. Here the point 
suggests itself whether a private person may be crimihally con- 
victed who has merely abstained from acting. A private person, 
apart from any special statutory obligation, is not compellable ` 
by law to perform even the most elementary duties of humanity - 
which fall inthe way of his daily pursuits, ¢. g. to rescue 
aman from drowning. The duty in such cases is purely a moral 
one and “moral predilections must not be Mlowed to influence 
our minds in settling legal distinctions.” (Holmes, The Common 
Law 148). So the master is not in general criminally liabJe for 
the act of his servant unless the master co-operates with the ser- 
vant in a criminal act, in which case he becomes an accessory, 
or the act of the servant is, from its very nature, obviously the act 
of the master or the liabilitysis imposed by Statute, either directly 
or by means of a power to make bye-laws. 


Sections 279-289 of the I. P. C. contain a serie of provisions 
by which mere negligence is made punishable apart from any 
injury actually done. The essence of the offence consists in the 
possibility of injury, and not in the actual occurrence of it. The 
occurrence of actual injury meets with punishment under Sections 


337-338. Nor is it necessary that there should be any intention 
e 
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to injure or reason to anticipate the particular injury that ensued, 
if it was in face caused by the defendant’s negligence. It is 
sufficient if the earelessness is such ,as does cause or is likely to 
cause, injury. \ 


It isa general rule of criminal law that a master is mt .res- 
ponsible for the unauthorised acts o#his servants. Negligence to 
be criminal must be the personal act of the person charged t.e. he 
must either have ordered the act to be done in an improper manner, 
or he must havé omitted the precautions which he was bound 
individually to take, or he must have knowingly employed an 
incompetent person. i i a f 


Under all these sections, it would be probably held, in confor- 
mity with the principles of civil law that much greater caution 
will be required, in regard to the general public than will be 
called for in regard to a man’s own servants, who are employed 
in any occupation of danger. Their employment is voluntafy 
and from its very nature gives them full notice of all the perils 
to. which they are exposed and of the precautions by which those 
perils may be avoided. In the absence of any statutory duty 
on the employer, it will be a question of fact what are the dangers 
necessarily incidental to the duty undertaken, and what are the 
precautions which it is reasonable and proper to take so as to 
diminish those dangers to a minimun. 


Culpable rashnef is acting with the conciousness that the 
mischievous and illegal consequences may follow, but with the 
hope that they will not, and often with the belief that the actor 
has taken sufficient precautions to prevent their ha ppening. The 
imputability arises from acting despite the consciousness. Rash 
and negligent acts which endanger human life. or - the 
personal safety of others are punishablé -under s. 336 even 
though no ham follows and are additionally punishable 
under ss. 337 and 338 if they cause hurt or grievous hurt. 
Death caused by a rash or negligent act not amounting 
to culpable homicide is dealt with under s. 304 A I.P.C. 
It is mrfnifest that personal injury, consciously and inten- 
tionally caused cannot fall within either of these cate- 
- Bories. | = 

° [uy ] 
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A few Leading cases on Nidia 


l L Blyth v. The Birmingham } atop dois Co. ok ° 
To constitute negligence asa ground of legal liability, there 
must Be ‘the admission te dg 8 sqmnetbing thath reasonable f man 
would Hot dë. sk 
2. Purves yv Laudill my 
3. Bell v South Devon Ry. Co. ° 


The duty required from a person who undertakes a sérvice 
for reward is to provide the skill and use the tare to be expected 
from persons generally who make such service their business. The 
want of such skill or care is “ negligence ” for which the under- 
taker is responsible; and the term “gross negligence” when used 
in connection with such duty, 1s to be understood : as “ negligence” 
in the sense of the general rule. 

4. Daniel v Metropolitan Ry. Co. 

5. ‘Metropolitan Ry. Co v. Fackson. . 


Where liability is sought to Bè established for breach of ah 
implied duty to take care, it lies upon the plaintiff to prove some 
népligent Act or omission, and to show that it is the pioxipiate 
caure of the injury alleged. rear or 

6. Vaughn v. Menlow. - E sce ieee. 

Every person in the conduct of his otwrP affairs i8 bound to 
act with the care 'to be expected of a man of ordinary prudence, 


and if damage:results to a neighbour from his failure so to act, 
hé.is liable as for an injury. 


7 Smith v. London and S. W. Ry. Co. f y 


Where ability for negligénce is éstablished, the Sircuimsténce 
that thé Amount of damage was enhañced by inevitable accideht 
Te hd dèftncé against a claim for the whole damage. 


8. Kearney v. Lendon Brighton and S. C. Ry. Co. 
‘9 «Tarryv. Ashton. 


The Sccupiér of a tenefnent is bound to take care that no 
danger to thé public arises from the state ‘of his premises; and is 
prima facie liable to a person who, while in a place where he has 


Lost © 


_PRINCIPLES OF THE ! AW OF NEGLIGENCE, ir 


right to be, is damaged in consequence of the ppaafe condition 
of the premises. S j w ae - ; 

E Rooth v. Wilson. , a 

11, Ricketts v. East and West indi Docks and Birmingham Function 

Ry. Co. 

"Where as between adjoining qvnets, one of them is b8und by 
statute or prescription to maintain a fence, he is liable to the 
adjoining owner for damage arising to cattle lawfully upon the 
Jand of that adjoining owner, of which neglect to repair that 

fence is the proximate cayse. But he is not liable to the owner of 
other neighbouring land for damage to his cattle which have 

got through the fence by trespassing upon intermidiate land. 

"49, Dixonv. Bell, 

13. Clark v. Chambers. 
A person having in his possession an instrument ef danger 

(such asa loaded gun) is bound to keep it with care ; and if 
_ damage ensues, as the natural and probable consequence of the 
_want of such care, he is liable. 

- 14. Britton y. G. W. Collon Co. 
15. Baddley v. Gramith. 
Where a statute df a public character prescribes in regard to 

a class of persons the performance of certain acts, as reasonable 
- precautions for the health or safety of a class of persons having 
_ to do with them, the neglect of such a statutory precantjon gives a 
_ right of action to anyeperson, within the scope of the intended 

benefit, who by reason of the neglett, suffers damage of the kind 

intended to be provided against. 


°16, Southcote v. Stanley. 
17. Indermaner v. Dames. 


18. Heapenv, Pander, 5 " ; 

A person who invites another to come upon his premises 
upon a business in which both are concerned, is bound to take care 
that his premises and all appliances provided by the owner as inci- 
dent to the use of his premises are safe for that other person to come 
upon and use them as required ; or else to give due warning of any 
danger to be ayoided, But where the stranger comes asa guest or 
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by a bare licence, the owner of the premises is only bound to warn 
him of anything in their nature of a trap upon the premises, 
19. Reidte v. LSN. W. Ry. Co. 
- Ellis v. ‘Sheffield Gas Consifer’ s Co. 


fe the owner of remises employs an independent 
contractor for an operation tp be*performed on them, the contrac- 
tor and not the owner is liable, for damage arising from negligence 
“of the workmen in carrying on the operation; but where a person 
engages a contractor to perform a work which is ia itself unlawful, 
and damage is caused by the operations, although carried out ina 
manner which, if the work were lawful, would be proper; the act 
causing damage is considered as the direct act of the ‘primary 
employer, and he is liable accordingly. 

21. Butterfield v. Forrester. 

“a2. Davies V. Mann. 
23. Tuff v. Warman, 


A Person is not entitled to say that he is injured by the negli- 
gence of another if he might, by the use of ordinary „care, have 
escaped the damage. But although a plaintiff has brought himself 


into danger by negligence, if the defendant could by ordinary 
:care'have averted the danger, he is liable. « 


24 General St. Navigation Co. v. British and Col. St. N. Co. 


A Ship-owner is not responsible for ascollision caused by the 
negligence of a qualified pilot acting in chasge of his ship within 
the district where the employment ofa pil&t is compulsory by law. 

25. Coyser Irvin and Co. v. Carron Co. 


In a case of collision of ships, the breach of local rules of 
navigation by one of the ships does not render that ship to blame 
for the collision, unless the breach was in fact a contributing cause, 


* NAYAN H. PANDYA, M.A. LL.B; 
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Company Law—holders of Preference shar nat entitled to get more than fixed ~ 
. divide 
WILL o. UNITED LANKAT PLANTATIONS Co, (1912) 2 Ch. 57:. C. A 
Companies have deferred, ordinary and preference shares. 
The latter have, as regards capital and dividend, priority over 
‘other shares, and the rate of dividend is Axed. The order ia 
which dividend is paid on the three classes of shares is preference 
shares up to the rate of the fixed dividend, ordinary shares (if 
there are also defefred shares) up to a given rate of dividend, 
and deferred shares. - When the fixed rate of dividend has been 
paid to preference share-holders they can not claim to participate 
-in the rest of the profits of-the Company. A Company, in the 
exercise of its powers conferred by its articles and a resolution, 
issued hew preference shares, the holders of which were to be 
entitled to cumulative preferential dividends at the rate of ten 
“per cent per annum on the amount for the time being paid up 
on such shares. The articles providéd that subject to any 
‘privities that might be given upon the issue of any new shares, 
the profits of the company available for distribution should be 
distributed as dividend among the members in accordance with 
` the amounts paid on the shares held by them respectively. Mr. 
Justice Joyce held that the preference share-holder. were to rank 
for dividend pari passu with the ordinary shares as against any 
profits of the company available for distribution as dividend 
after providing for a cumulative dividend of ten per cent on the 
preference shares and a dividend of ten per cent on the ordinary 
shares. The court of appeal revised this decision, holding that 
- preference share-holders were not entitled to anything over ten ~- 


_ per cent. g 





Assignment of chose in action—eguities, 

Ih re MCKERRELL MCKERRELL p. GowaNs. (1912) 2 Ch: 648. . 
= Jtisa well known rule that he who wants equity done to 
“him must be prepared to do equity. In this case, “the rule has 

e 


14 CASES AND COMMENTS. 


been interpreted to include a case where the defendant’s claim 
is in equity only, and it has been held that he must do equity. 
In 1892, the plaintiff and her husband effected in their joint 
names a policy qf assurance gn their joint liyes* to be payable 
upon the death of whicheg of them should first die. They 
„had previously agreed that each should pay one half of the 
annual premia, and in some freats- -the premiums were 80 paid, 
but the’husband:from time to time became unable ta pay his 
mojety,..and then the plaintiff qt his request paid, it for him out 
-of her owg moneys” They both concurred in oreating charges 
upon the policy, and subsequently the hysband executed a deed 
-of assignment for the benefit of his creditors, assigning all his 
property, but not specifically mentioning .the policy, to the 
,defendant.as trustee. No notice of this dead was given to the 
surance company (so as to make the assignee the legal owner 
-pf the policy),. At the time of che husband’s death the aggregate 
of the premiums paid by the plaintiff on his behalf exceeded in 
amount one moiety of the balance of the policy moneys remain- 
ing after payment of the joint charges before a summons to 
determine the respective rights of plaintiff and defendant, it 
was-held by Joyce. J, that the plaintiff being the legal owner of 
the policy, the defendant, whose only- claim was in equity, must 
-do equity, and that the plaintiff was entitled to set off her claim 
against her husband for the portion .of the premiums paid qn 
the policy by her‘at his request; and further, that the plaintiff, 
one of the joint owners of the policy, havirtg paid premiums at 
the request and on behalf of the other co-owner, was, in the 
circumstances, entitled to alien on the policy moneys for the 
‘premiums so paid by her. : vs 


oe : sos e- 
she ` . a r . ~ -a 
oat oo : 


Fraydulent conveyance —antecadent debt as Valuable consideration.” 
Greca v. BroMuzy (1912) 3 K. B. 474, C. A. 
The c case turns upon Stat. 13 Eliz. C. 5 upon, which s. 53 of 
our Transfer of Property Act is partly based. A transfer in 
fraud of creditors is void except when the 'transferee paid valu- 
able consideration in good faith. In this case the facts were as 
efollows, Mrs. G- was plaintiff in an action against H for_false 
»peprekentation, and «was, algo plaintiff in the „present ac action 


4b 
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against the defendant for slander. Mrs.*G, being at’ the time 
largely indebted* to her husband, on May 21, 4g10, executed in 
‘iis favour a deel of assignment, w ereby, after reciting that he’ 
Whad requested her to give him further security which she had 
agreed to do, she assigned to him ‘ all that the interest, sum of 
“money, or premises to which the fis or may become entitled 
under or by virtue of any verdict, compromise or agreement 
which she may obtain, or to which she may become partly in of 
consequent upon the said action or otherwise, howsoever, under 
or by reason ‘of the same, to hald the same...... subject to 
redemption on payrhent of all moneys due to him.” Subsequént- 
ly the action brought by Mrs. G against H was dismissed, with 
costs amounting to £218, but the action brought by Mrs, G 
against the defendant resulted in a verdict for the plaintiff for 
£200. with costs. H thereupon instituted garnished proceedings 
against the defendant to attach the amount of damages re- 
covered by Mrs. G in satisfaction of the costs due to him in the 
first action, and in these proceedings Mrs. G's husband also 
claimed to be entitled to these damages under assignment from his 


wife to him, It was held that the‘assignment was for good con- 
sideration, and that the assignment was not assignment of a mere 
expectancy, or of a cause of action, but wasan assignment of 
property, that is, of the fruits of an action as and when reco- 
vered; and that consequently it was not void. 

; ` . ý e = : . 





Tort by seroant—liability of master—scope of authority. 
, IRWIN y. WATERLOO TAxI-CAB Co, 3 K. B. (585) G A. 

The case of Limpus v. Landon General Omatbus Co, H. & C. 526 
has settled the Jaw that when a servant, while acting contrary 
to the orders -of his master, does harm to ‘another person, the 
master is liable where the act was done within the scope of his 
ordinary emplpyment and for the benefit of his master, In the 
present case, the defendants were the Proprietors of taxi-cabs 
‘which they let out. on hire.’ By an agreement with one of their 
customers one. of their cabs was appropriated to his exclusive use, 
A driver in their employment, by the order of the genera] manager 

- whose orders ‘it was the duty of the driver to-obey, drove him in 
- thatcab upon his private business: . The General Managerhad no 
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authority to use the cab for that purpose but the driver had no 
reason to supposę that his order was an impsoper one. ‘ The 
plaintiff was injured by the negligence of the driver while driying 
the cab. It was held that fhe driver was acting within the 
scope Qf his authority whilf so driving the cab, and that the 
defendants were liable for hi negligence. 


The House of Lords in the case of Liloyd v. Grace Smith & Co, 
(1912) A. C. 716, held that a principal is liable for the fraud of 
agent acting within the scope of his authority, whether the 
fraud be committed for the benefit of the principal or for the benefit 
of the agent. ` j 


Negligent driving of Motor Car by stranger—retention of control by owner. 
Samson p. AITCHISON (1912) A. C. 844. 


This decision is of importance to owners of motor cars. There 
is no doubt that the owner is liable for the negligence of 
servant oragent in driving, The case goes further and lays 
down that if while in his car, the bwner lets another person 
drive it, he is liable for the negligence of the driver, as his right 
and duty of control exist, unless it be proved that he had 
abandoned that right by contract or otherwise. 


NOTES AND CUTTINGS. 
Q 


In common with the rest of the dbuntry we desire to 
express our ¢ympathies with Lord and Lady Hardinge and also 
our congratulations on the miraculous escape which their 
Excellencies had at Delhi on the 23rd of December last. , We 
believe no Viceroy since the days of Lord Ripon had deserved 
,80 well of India, amd it çan only be a matter of shame and 
sorrow for all genuine lovers of the country that a dastardly 
attempt should have been made and upon His Excellency’s life 
when he was making his State Entry. The courage shown by 
Lady Hardinge on the occasion has filled the country with 
admiration while the statement attributed to His Excellency 
that this incident will not make any change in his policy only 
shows in a more marked degree his generous and noble nature. 


The anarchist has no greater enemy of his than himself, He 
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creates sorrow. by his methods, and unites society in taking a 
firm attitude against him and his methods. „Never before has 
there been a more genuine and universal outburst of indigiss 
tion in the country than on this oqasion. 


° Tus Oupa To T RULES. 


. A legal practitioner from Oudh sends us the following note for 
publication :— ; : 

The rules framed by the Hon'ble Mr. Ashworth for the guid- 
ance of the Subordinate Courts in Oudh under the supervision 
of the Hon’ble Mr. Chamier (the then Judicial Commissioner of 
Oudh) are in many respects an improvement on the old rules, but 
there are some provisions which, when examined in the light of 
corresponding rules framed by the Allahabad High Court, will 
amply repay a critical perusal. The rules contain 69o paragraphs, 
exclusive of appendicies and forms dealing with all varieties 
ofsubjects from the procedure in suits and execution proceedings 
to stationery and account&; and if regard be had to the desir- 
ability of securing a uniform system throughout the Province their 
precision and elaborateness are not without some advantage. 


The curious public will perh w ps feel interested to know that 
the presiding Judges of our Courts are required by the rules to 
note the time of their drrival and departure and the nature of 
the work done by them each day (rule 8) and even on gazetted 
holidays, not to refuse® to do anything, urgently required, which 
may with propriety, be done or ordered out ôf Court (rule 

_7) that, a petitioner can obtain a receipt for every applica- 
. tio» he might present (rule 23), that copies of papers judgments 
or decrees may be obtained by value Payable post (rule 396) 
that a document, purporting to be aecopy, wan be proved merely 
by establishing that it was a true copy (rule 42), that if a 
counsel be brought from outside to conduct a case in the Court 
of the Judicial Commissioner, the maximum fee admissible 
would be only half of the fee allowed on taxation, if a local 
counsel were engaged, (rule 274), thata party is not entitled 
to an adjournment for the non-service of summons, unless he can 
satisfy the Court that he was not ina position to know the 
- correct’ address of the person to be served on the date when he 
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applied for the issue ,of*the summons (rule 70), and that 
certain classes of forme can be obtained free qf charge at the 
Court-house, and “also purchased for one pice per form from 
licensed stamp vendors to whom they would be supplied at 
about halt that value (rules 36,392, 425 &c.) 


Opies XVI rule r of “thd Cade of Civil Procedure provides 
that at any time, a party may obtain summonses for his witnesses 
from the Court, but the Oudh rules lay down thatthe party 
shall prepare and file the summonses in duplicate himself for 
service by the Court (rule 102). The corresponding rules framed 
by the Allahabad High Court provide for the preparation of 
summons by the clerks or summons-writers attached “to the 
Courts, The Oudh rules shift the labour agd responsibility of 
preparing the summonses on to the litigant or his counsel, 
but make no provision for the assessment of the extra costs 
thus incurred by the litigant against the opposite party in case 
of success. The propriety of throwing the extra. burden of 
getting the summonses prepared in duplicate on the litigant in 
every instance without redycing the scale of process, ftes hither- 
to levied, which annually yield a large revenue to the Govern- 
ment, even if the rule be legally unobjectionable, may therefore 
be questioned. 

The inspection of disputed localities very often throws a 
flood of light on the subject-matter in dispute and helps the 
Court in arriving at a right and true conclugidh, but the learned 
Judicial Commissioner of Oudh is “ of opinion that itis ordinarily 
undesirable for a presiding officer to constitute himself . witness 

.in a case by personal inspection of the site or immoveable 
property in question during a Judicial proceeding (rule 65).”° If 
no inspection however be made, no travelling allowance may be 
drawn or fees required for such inspection, but the party or parties 
at whose instance the inspection be made may, if the presiding 
officer, cannot conveniently arrange for the conveyance to the 
place, be requested to provide the same, 


Unlike the rules framed by the Allahabad High Court, 
there is no provision in these rules for the appointment of an 
Amin or Bailiff, except for the Courts of Small Causes of 


Lucknow, to execute commissions, and to attach and hold sales 
e 
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of moveable and immoveable properties., That important work 
is delegated to peons getting Rs. 5to 8 per month (rule 157) 
who aré requied, in addition to their other duties, to work as 
Bailiffs for the purposes of making attachments, holding sales, 
realising sale-proceeds and clive possession of the properties 
auctioned (rule 209). The only s cufity required’ from *process- 
servers and sale- -peons is of Rs. 20 And 25 respectively (rule 234), 
and if any defalcations occur, exceeding that amount, and be 
found to be igrecoverable the responsibility for the same will 
doubtless lie on the head of the Government. Most of the process 
servers and sale peans must, considering the salaries on which they 
are retained, necessarily be illiterate yet the process servers are 
“required “to explain the contents of the processes ” to the parties 
on whom they are served (rule 154), and to take acknowledgments 
attested by two neighbours, the term, “ neighbour” being defined 
to include village headman, patwari, chaukidar, or other persons 
of similar status (rule156). They are also required to be “ res- 
pectably dressed” (rule 151) though no uniform or allowance 
for the same is granted by the Government, It is not strange 
if under the above circumstances, complaints vf corruption and 


malpractices are not uncommon. . 
e 


The rules lay down an arbitrary valuation for certain classes 
of suits in regard to which a litigant is at liberty in the other 
Provinces, to put his own valuation, The Court Fees Act 
provides a fixed fourt-fee of Rs. 10 for suits not capable of 
being valued in money, but the Oudh rules declare that suits 
for the restitution of conjugal rights shall be valued at Rs. 100 
chargeable with a Court-fee of Rs. 7-8 and suits for the custody 
or*guardianship of minors, or to establish, annul or dissolve a 
marriage at Rs. 200, chargeable with a court-fee of Rs. 15; 
while suits to establish or annul antadopfion, which may affegt 
property worth several lakhs, are required to be valued at 
Rs. 400 chargeable with a court fee of Rs. 30, though under 
the Court Fees Act, a fixed court-fee of Rs. rois leviable on 
all such suits. For the purposes of jurisdiction and pleaders’ 
fees, similar restrictions have been imposed, preventing litigants 
from valuing their suits below Rs. 500 or above Rs, rooo in 
the above classes of suits, thereby effectually stopping them 
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from ‘going in appeal om facts to the Court of the Judicial 
Commissioner or to the Privy Council. Similar arbitrary valua- 
tions have been préscribed for other classes of cases in regard 
to which the litigants in the other Provinces have an option to’ 
fix any value they choose (rulf 254). 

The rules fix the maxfmum fee, admissible to counsel 
in any suit or proceeding i Rs. 3,000, but in suits. decided 
ex parte or on confession, only a quarter of the fee legally 
admissible is to be allowed on taxation, as if the litigant could 
thereafter obtain from his counsel’ a refund of 75 per cent of 
what he may have already paid. In petty cases, the above rule 
might involve much hardship. The Allahabad High Court 
allows half the legal fee to be taxed under those circumstances, 


The petition-writers, by’ no means a very scrupulous class, 
have been given statutory recognition in Oudh by the rules 
(rule 253). In the Province of Agra, they receive no official 
license, Thus recognised they prey upon the ignorant litigants by 
posing as qualified intermediaries under the cover of the licenses 
granted to them by the Courts, The litigants resort to them owing 
tocheapness, and seek their services in drafting plaints, written 
statements, and grounds of appeal, which are often verbose, 
irrelevant and mendacious, and lead to muth trouble and con- 
fusion afterwards. Some petition-writers also indulge in touting 
and the statutory recognition extended to them in Oudh by 
the rules appears to be misplaced. ` 

. The litigants are granted facilities in thepry for obtaining in- 
formation by applying for a search but the clerks are allowed ten 
days time for supplying the information required. The party 
concerned cannot often wait so long, or afford the time and 
expense to come again, and a system of obtaining of infor- 
mation by illicit methods may thus be promoted (rule 435). 
The period for supplying the information, should be considerably 
shortened, if the object aimed at is to be attained. 

The rules for weeding do not prescribe whether the periods 
mentioned therein are to be compuied from the date of the 
final decree or from the date of the decree of the original Court, 
If the latter date is taken, the record in many cases will be 
destroyed before the decree is completely executed or becomes 


barred by time, 
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The submission of monthly return? of decided cases by the 
subordinate courts to the court of the judicial Commissioner of 
Oudh instead of merely quarterly returns, such as are required 
ia the Province of “Agra, is also a measure of doubtful utility, 
Rules however carefully framed s en escape unscathed at the 
hands of a captious critic, but whefhew the above critici&ms are 
captious, we leave to the high judicial authorities of Oudh to 
decide. 


LAW LIBRARY. 

1. Tae Lecat PRACTITIONERS’ Act, 1879 (with the case-law 
thereon). Compiled by S. Vencata Row, B.A.B L., High Court 
Vakil, Trichnopoly, Lawyer's Companion Office. 1912. pp. 
13,80 ; xiv, > 

2. Tae NEGOTIABLE [Nstruments Act, 188r, (with the case- 
law thereon). Published by T. A. Verkasawmy Row and T. S. 
Krishnasawmy Row. Lawyer’s Companion Office, 1912. pp. 
a6, 286, xxiii. 


3. Tas Statute Law RELATING T3 MARRIAGE and Dive RCE 
in British India. Latvyers Companion Office. 1912, pp.. Ixxi, 
984, Ixxiv, 

The above are re-issues of the same books in the well-known 
series called the “Ļawyers Companion” which is associated 
with the name of the*late Mr. Sanjiva Row. They are neatly 
got up and the annotations have been brought up to date. All 
the old features are maintained. s 


Jongs’ Boox oF PracticaL Forms for use in solicitors’ offices. 
Vol. II. Second edition, ‘revised and enlarged. By Charles 
Jones. London, Effringham Wilson, 2912. pp. xv, 439. š 


This book, as its name indicates, is meant for the use of 
solicitors, and’ contains about 250 precedents which will be 
found indispensable for the purposes of conveyancing. Each 
chapter containing the forms is preceeded by a dissertation. The 
book will be found useful, and the fact that within the period 
of three years a fresh edition has been called for proves beyond 


odubt that the book has removed a want, 
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Dasar’s ALL-InpiA Century Civit DIGEST 1811-1912 VoL. 
“Tl. B.C.P.C, s.88. ‘ 


This is the second volume of Mr. Desai’s Digest which may 
not inaptly be called a colossal undertaking. The rate at which 
the wogk is proceeding chow that it will be many years before 
Mr. Desai’s labours will reach th®ir termination. A work like 
this is bound to take long ‘if itis to be a work of enduring 
merit and we congratulate Mr. Desai upon what he has up to 


now accomplished. i . 


THe PrincipLes oF Eọguiry. By M. *L. Agarwala, B. 
Sc. LL. B. (London). Bar-at-Law. Third Edition, Revised, 
Improved and Enlarged. Edited by C. M. Agarwala Esq. Bar- 
at-Law, Ram Narain Lal Allahabad, 1912. pp. xlv, 518, xxxii. 


Price Rs. 4. 

Although we differ toto coclo from the mode of treating the 
subject which the accomplished author has adopted yet we 
cannot withhold our praise of the immense industry’ which 
has been brought to bear upon the preparation of the book. 
Mr. Agarwala’s long experience as a lecturer in the University 
School of law has undoubtedly stood hintin good stead im his 
appreciation of the difficulties which an Indian student feels.in 
approaching the study‘of Equity Jurisprudence. These difficulties 
are still more accentvated by the fact that the student has to re- 
ceive his light from the pages of Story clarum et venarabile nomen 
yet so unfamiliar. We cannot say that by patent and persevering 
attention he does not in the end surmount his initial difficulties, 
but we feel that the mass of precedents in this country is enough 
for the purpose of constructing a systematic and coherent work 
considered in the light.of our conditions and habits of thought. 
We should not, however, be taken to imply by this that we 
should brush aside the leading English cases. What we mean 
iə that any one, if so minded, may produce a good book on 
Equity Jurisprudence upon the lines of Story with the materials 
available nearerhome. Mr. \garwala’s method however, is differ- 
ent. Hehasexplained the’scope and maxims of equity~ in the 
tvo preliminary parts of his book and then he has taken the three 
Acta, vis., the Transfer of Property Act, the Specie: Relief Act - 
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and the Trusts Act—Section by section and illustrated each ` 
section witha wealth of authorities which the’ student will 
find rather too, much to bear the weight of.” For our part we 
should prefer a “sudan 3 manual to be stripped of its technical 
garb and made easy reading, very}much like Maitland’s Equity 
or Will’s Negotiable Security. „So foug, however as such’a book 
does not come into existence Mr. Agarwala will continue to be 
the student’s friend and trusted guide, forin his book he will 
not find the statement of a legal principle which is wide of the 


mark. . : 
A word of praise is also due to the publishers, Messrs Ram 
Narain Lal, who have creditably done their part of the work. 
The book is not digfigured with misprints, as is so often the case 
in this country. The topical index is also full and accurate. 
The flamboyant red of the hinding may with advantage be 
replaced by a sober colcur, The price is also rather high 
considering the means of those for whom the book is meant. 





Tue Law or Lann Tesurgs (in the Bombay Presidency). In 
two volumes. iy Gopal Krishna Dandekar, B. A., LL. B. 
High Court Vakil and professor of Law of Property and Land 
Tenures, Government “Law School, Bombay. pp. cxvi, 611, 506. 
1912. Price Rs. 12. 

The system of land tenures of a country presents some of the: 
most thorny questions, legal and economic, to the student the 
legistator and the statesman, and no one will deny that the 
welfare of a country depends upon the successfuf solution of 
such problems. The English lawyer and ruler conversant with 
the Peculiar tenures of Europe finds himself at a disadvantage 
when he hasto grapple with the land tenures of this country 
which possess nothing iv common «vith them. And it has to, 
be confessed with a shade of regret that the land policy of the 
Government of this country though formed with the best of 
motive has not conduced to the well-being of those for whom 


it is intended. 

And for this we are as much to blame as the Government 
itself. We pride ourselves upon our second hand knowledge 
of the systems of land tenure in Europe in the middle ages, we 

e 
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delight in reading thag the fetish of feudalism was one of the 
causes which produced the great political earthquake in Europe— 
the French Revolution —and so on but weare shamefully igno- 
rent of the great problems of land tenure nearer home. And 
it is because we are so behio# hand ourselves, that we do not 
find our Government alsb forward. It, therefore, affords us 
great pleasure to find that afstep in the right direction has at 
fast been taken, and that'at least in one part of the country the 
question is engaging the attention of thoughtful people. We 
congratulate Mr. Dandekar upon the production of the two vo- 
lumes under review. Asa lecturer on this subject he has had 
peculiar opportunities of studying it, and the result of his 
investigations is crystallised in the volumes before us. The 
introduction which itself is the most important part of the book 
occupies over seventy pages and furnishes a clue to the clear 
‘understanding of the matter unfolded elsewhere in these vo- 
lumes. It would be difficult indeed within the limits of a review 
to analyse the contents of the two volumes, but we should 
like to invite attention tothe learned author’s treatrhent of oc- 
cupancy rights which occupies the second part of the first vo- 
lume. It is sub-divided into four chapters. Chapters III and 
IV will be found interesting by. those who have got to do with 
occupancy tenures in these Provinces. Now that the ice has 
been broken, we venture to hope that there will be others who 
willundertake this work and enlighten peaple with the results 
of their researches in this unexplored domain. 


The binding and the printing are also very creditable, and 
we are of opinion that no one will grudge the expenditure of Rs. 
12 in consideration of the matter and form of these volumes. ° - 


: THE 


Allahabad £dw Journal. - 


VOI. xf ALLAHABAD, 778 FEBRUARY, 1913. ? No. 2. 





THE WOMAN IN HINDU LAW. 
É seinm atlivereð by Drs a Gab ONNA Borei af Gavai: 


lam deeply indebted to the Hindu Sabha at Cawnpore for 
their kind invitation to come and address you this evening. I 
am disinclined to talk shop outside the precincts of a court-house 
and I do not think I shall be betraying any secret when I say that 
the subject-matter of my address —‘the position of women in Hindu 
Law’—ts not of my choosing. But I can assure you that I have 
readily consented to speak on this subject because I consider it to 
be one of prime importance. No chapter of the law of persons 
is more important than that which is concérned with the status of 
females,(’} and “the degree in which personal immunity and pro- 
prietary capacity cf woman are recognised in a particular state 
or community,” remarks Sir Henry Maine, "is a test of the degree 
of the advance of it$ civilisation.”(?) This great jurist points out 
that in the infancy of society woman was, as a rule, placed in a 
position of absolute dependence on the stronger sex, and the degree 
in which this dependence was voluntarily modified and relaxed 
serves as a rough measure of tribal, social or national’capacity for 
self-control. The assertion then, that there is relation between 
civilisation and the position and proprietary capacities of women 
is not a mere gallant commonplace, but it is “ only a form of the 
truth that every one of those conquests, the sum of which we call 
civilisation, is the result of curbing some one of the strongest, 


because of the primary, impulses of human nature.” 


> 7 . . . . 
Scholars have found some difficulty in fixing the precise posi- 
tion of the Hindu woman in the economy of the ancient Indian 
(1) Muine, drevent Lan, 157. (2) Karly History of Instiutons, 339. 


J 
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household by reason of*the confused sound which our old recor 
yield. Not only is the Hindu conception of law®totally distinc 
from the Austinian—if law is a command, it emahates from Go 
Almighty and binds the politcal sovereign quite as much as th 
meanes of his subjects(!)— bat the law has to be extracted ‘from 
jumble of traditions and texts which deal impartially and simu) 
taneously with rites and ritudls, with cosmogony and philosophy 
with politics and practical ethics, and with twenty other things 
Even when we get to a norm of human conduct 4t is not easy t 
distinguish between vinculum jurisand vinculum pudoris.(?) Th 
law grows as the naticn grows, but the chronological data ar 
most uncertain, and while most of the Dharma Sutras have dis 
appeared, not even the Swritishave been.handed down to w 
in their original form. A ‘urther difficulty has been caused by 
the fact that the primevai conceptions had to be modified 11 
view of the daily conflict between Aryan and non-Aryan prac. 
tices, and our ancient legists in their endeavour to assimilate and 
legalise the customs obtaining among the different social strata 
and the various commingling races were often led td formulate 
rules which it is now impossible to reconcile, “ Immemorial 
custom is transcendent law,” says Manu,(*) The same sage 
indicates the sources of law to be four, viz., the Veda or Sruti, 
smriti, approved usage, and what is agreeable to one’s consci? 
ence.(4) The last mentioned source is described in these terms 
by Yajnavalkya—" what ss agreeable to one’s soul, a good con- 
science and des're sprung from due deliberation.” {5) The leading 
comme tator'on the Institutes of this sage, | mean Vijnaneswara, 
the author of the Mitakshara, sets public opinion even above 
the sacred ordinances, and another commentator, Nilkantha,ethe 
author of Vyavahara Mayukha, directly appeals to the opinion of 
his venerable sire to justifye the adoption of a married man and 
the father of male issue. All this has complicated the situation, 
and the historical enquirer is not seldom at a loss to determine 
what the status and proprietary right of a Hindu and Aryan 
lady at a particular period of time precisely were. The difficulty 
has been accentuated by reason of the work of intespretation 
(1) Satapatha Brahmani, riy, 4 2, 23. (2) I L R., 20 All, 267, P. d. 


(8) I 108. (4) IL 1a. 
(3) Sloka 7, 
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and administration of the Hindu law having been-entrusted to 
persons not familiar with the original authorities and having 
no access to exegetical and other treatises not yet translated into 
English. It was in quite recent times that the attention of lawyers 
practig in this country was dradn to the rules of interpretation 
contained in the Purva Mimansa, and ĉtt was not till 1905 that the 
Tagore Law Professor of the Uniyersity of Calcutta attempted 
to expound them in a collected form, Mr. Dwarka Nath Mitter 
in an able and well-informed thesis on the Position of Women 
in Hindu Law, published a few months ago, has pointedly 
drawn attention tọ certain portions of the aphorisms of the sage 
Jaimini which bear directly on the subject-matter of his thesis, 
and before I proceed further I desire to acknowledge in the 
amplest terms the pleasure and profit which I have derived from 


a perusal of this valuable monograph. ‘ The logic of the Mi- ’ 


’ is the logic of the law, the rule of 


mansa, “said Colebrooke,’ 
interpretation of civil and religious ordinances,” (!) and the value 
cf the light which Jaimini throws upon the Íegāl institutions of 
the long forgotten past cannot be gainsaid. 

ay”. 


oa 


Having premised this much by way of introduction, the first 
. gonception to which wish to refer is that of what has been 
§called the Aryan household. This conception was essentially 
religious and seems to have been principally developed by the 
Aryan races. “ The theory upon which it rested was the para- 
mount and continuous obligation of ancestor worship,” says Mr. 
Hearn. (*) “The practical object at which it aimed was the 
regular and proper performance of the sacra—that is, of the wor- 
ship peculiar to the household. The machinery by which the 
sacra were maintained was the corporate character ‘of the house- 
hold, and the perpetual succession of the house-father.” The 
house-father among the Hindus, however, never became the 
irresponsible ruler of the household, as he did in Rome. It was 
in the religiofis direction that the Hindus developed the concep- 
tion of the household and the position of the pater familias, 
whereas the Romans developed the same in the legal direction.(?) 
(1) Misosllaneous Essays, Yol. I, p. 817. : 
(3) The Aryan Household, 68. 
(3) Lee, Htstorteal Jurisprudenes, 189, 
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Manu accordingly decldres: “He only isa perfect man who 
consists of three persons united, himself, his wif, and his off- 
spring; thus says “the Veda; and learned Brahmans propoynd 
this maxim likewise: the husband is declared to be one with the 
wife.” L ) This identity had been explained to be for all do- 
mestic and religious, but fot forell civil, purposes, and I may 
have to say something abou@ it later on. At present, all that I 
wish you to note is that the Vedic conception of the perfect man 
is a family of three, and it is interesting to compage with this the 
Egyptian theory that without the child the family did not attain 
its normal form. The ancient Egyptians arranged even their 
gods in triads of father, mother and son. 


Our pre-historic sages agreed with the modern English poet 


_ that it was only the woman who bore the vows of marriage 


blanched upon the tablets of her heart who could be said to have 
achieved her destiny. But in the Vedic age early marriages 


were not in vogue and the old maid was perhaps not wholly un- 
known. Mr. Mitter cites from the Rig Veda: d 

“ As a virtuous (maiden) growing old in the same dwelling- 
house with her parents (claims from them her support), 80 ceme 


I (to thee for support).” 13) : 


Immediately upon marriage, when departing from her father's ad 
house, the bride is thus addressed ; 


“ Go to the house. that thou ma yst be the lady of the house.” 
A mistress of the house thou shalt direct th® sacrificial rites.” (4) 
And as she enters her future home the bridegroom welcomes her 
with the following mantra : 

“May thy joy increase here thio zh progeny. Be thou ever 
awake here in this house for thy duty as householder. With 


. me, thy husband, do tou unite thy body, and as thou advancest 


in age thou shalt teach the sacrificial law.’'(4) 


The Vedic ideal of married life well appears frm the follow- 
ing text cited by Sabar Swami in his commentary on Jaimini 
Sutras (5): 


(1) IX, 5. . (2) VI, i, 6,7. 
(3) X, 25, 26. (4) X, 85, 27. 
(5) Purva Almansa, VI, |, B, 21. 
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“Let the wife unite with the husband in (sharing) fruits of 
sacrifice. ‘Let both the husband and wife jein in bearing the 
busden of perférming the sacrifice, Let them knowingly aban- 
don the enemies. Let then pomeyenee the brilliant and impe- 


rishable life in Heaven.” A P 


* The culture attained by the ieaie Ved eae kihe 
trated by the hymns composed by Visvavara and Lopamudra 
which still form part of the Rigveda. (1!) There are records of 
high philosoptfic debates in which ladies like Maitreyi (Yajna- 
valkya's wife) and Gargi (Vachakru’s daughter) took part, and 
sages like Yama afd Harita bear witness that in those dlden 
days all the four orders of life were open to both the sexes, and 
maidens underwert initiation and tied the sacred cord prepara- 
tory to a study of the Vedas, and women even recited the most 
sacred of prayers. (1) I may note in passing that among the 
Parsis, who belong to the same Indo-Aryan stock that we do, 
men as well as women still tie the sacred cord. Dr. Mayr has 
referred to passages in, the Vedas which go to prove that then 
married women pursued independent occupations and acquired 
gain thereby. I need not go into further detail. What I have 
-already said will make it abundantly plain to you that, whatever 
„night have been the status of woman in other climes—the 
Y historian of Women’s Suffrage affirms, “In fact she was not a 
- unit but a zero in the sum of human civilisation,” (3)—in India, 
in the earliest age of which we have authentic record, woman. 


was the honoured helpmate and consort of her hyshand, and no 
slave. 


e The question that naturally suggests itself to a lawyer in this 
connection is—what was the nature of her rights? Were they 
equal to those of her husband ? Upon this question the portions 
of the Purva Mimansa (with commentary) recently translated by 


Mr. D. Mitter throw a flood of light, and the ey of Jaimini 
7 IV, 5, 28. 


©) qermet garctat T E 
: sarai a at Ragi ee y 


Yama (apud Parasara Madhava). 
(8) O. Btanton, Vol. IIl, p. 290, 
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in the matter of the interpretation of the -Vedas is beyond al 
controversy. I will quote a few passages from this translation 
The point established by this eminent sage in the third adhikarans 
of his sixth book is that the useʻof a noun in the masculine 
gender in a sriti text does‘ not exclude the feminine, and mer 
and women have equal right to perform sacrifices. He, in fact, 
goes further and demonstratés the joint right of a wife with her 
husband to perform a sacrifice. The discussion is immediately 
concerned with religious sacrifices, but deals incidentally with 
various legal topics of the firstimportance. Jaimini entirely 
repudiates the following suggestions, vita, č , l 

(a) that men alone have the capacity to possess wealth, 

-(b) that women are the objects of sale and purchase and on 
the same footing as goods and chattels, and 

(c) that the wealth which they may earn is the wealth of the 
man to whom they belong. 

No smriti text can prevail against the srvés, and the latter 
explicitly recognizes that not only does a woman px sess the 
desire for obtaining the fruits of actions, but she is also entitled 
to earn those fruits. 


naay | (+). 
qia a nAra | (*) 


No distinction can be made between men and women in” 


respect of their earnestness to perform sacrifices with the object- 
` of reaping the fruit, and women too are potsessed of wealth. 


Upon thes aphorisms Sabar Swami comments as follows :— 


“ According to the šruti whoever has the desire of obtaining 
the reward of performing sacrifices can perform them. Therefore 
women having the desire for the fruits of the act of perform- 
ing sacrifices must, on ` the ftrength of the sruts, and in entire 
disregard of the smrstis, be held capable of possessing wealth 
and performing sacrifices. Besides, woman haa the capacity of ` 
owning property. At the time of marriage when the bride is | _ 
presented to the bridegroom, (the father of the bride) is required ` 
to utter the following—‘t She (ie. the bride) ‘should not be 
prevented, (by the bridegroom) from acquiring dharma (by per- 

(1) Purva Mimansa, VI, 4, 8, 18, (3) Ibid, VI, i, 8, 14. 
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forming religious acts), from acquiring wealth and from fulfill- 
ing her (legal desires.” Therefore, although the smritis speak 


of the incapactty of the wife to possess wealth, that is very 
unjust, because that is opposed to the srutt. The theory of their 


want of independence can cnly be supported to thg extent g e 


pecessary to restrict them iff their dealings with society (as 
members thereof).” (1) ‘ 

_ The sixteenth aphorism refers to a Vedic text showing that 
women are cdmpetent to own and possess wealth, and this the 
commentator develops as below : 

“ The wife is entitled to the wealth given at the time of 
marriage (vautuka) and whatever is acquired by the husband is 
permitted to belong to her. Women are made to perform 
sacrifices on account of their wealth. Wealth alone is their 
strength, By virtue of wealth which they possess thev are 
entitled to govern another's (i.e., their husband’s) household.” (°) 


The point is driven home in the seventeenth aphorism, and I 
will extraet a short passage from the commentary :— 

“ The sacrifices must be performed in company with the wife, 
because the wealth belongs jointly to theshusbind and the wife. 
The wi'e is entitled to the wealth earned by the husband, and 

` pice versa. Hence a sacrifice must be performed by both jointly, 
for if one of them is unwilling to perform it the gift cannot be 
valid. Therefore aegift of money, even though earned by the 
husband, is invalid Tf the wife's consent be not obtained. In 
case there happen tobe two wives, the gift cannot be valid 
unless the consent of the second wife be also obtained.” (3) 

There is no pretence, therefore, for saving that the position of 
the Hindu woman is one of perpetual tutelage. According to 
Jaimini, not only is a woman possessed of the same religious 
and civil rights as a man, but all wealth which she acquires 

‘(and it apparently does not matter whether she acquires this by 


PÀ 


entitled to control even the disposition of his self-acquired 
property by her husband. 


(L) D. Mittor, Posstion of IFomon, 16-8 (slightly altered). 
(2) Ibid, p. 79. . (3) Ibid, 88-7. 


"inheritance or otherwise) is at her disposal, and the wife is ` 
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lt is indeed a curiors phenomenon of Hindu legal history 
that the degradation of woman set in in theepost-vedic age. 
The causes of this are enveloped in obscurity, but the fact remains— 
that she was gradually denuded of her right to be initiated and 
to be ingtructed in the sacred scriptures, and her status was 
assimilated to that of'a slave or a thattel. Action, however, was 
followed by reaction, and we find that the same Smriti which 
lays down that a wife, ason anda slave can have no wealth 
of their own and whatever they earn belongs to the master, (1) 
and that a woman is never fit for independence, her father pro- 
tecting her in childhood, her husband in youth, and her sons 
in old age, (7) also specifies in unequivocal lan guage the six-fold 
property of woman which is her peculium, (°) and does not deny 
to her all rights of inheritance (4). 


Before I discuss a woman’s right of inheritance, I desire to 
clear up the misconception that seems to prevail regarding what 
is often spoken of as the dependent position of Hindu women. ` 
That distinguished jurist, Sir Henry Maine, was deeply imbued 
with ideas concerning the perpetual tutelage of women derived 
from a study of the ancient law of Rome, and thought that the 
system survived in India in absolute completeness. “Its opera- 
tion is so strict,” he averred, “that a Hindu mother frequently 
becomes the ward of her own sons”. (5) This probably will- 
be news to most of you. But it is a mere matter of detail, . It is“ 
the general theory which has to be considered. Sir Henry Maine’s 
authority is high, and many European critics have, not unnatur- 
ally, followed his lead. Butlam afraid the facts do not justify 
the cheory. There is, at any rate, nothing in the Vedas to support 
it. Itis only when we come to the Smritis, which are several 
centuries later, that we meet with passages implying the subjec- 
tion of women. , But the import of these passages too seems to 
have been misunderstood. Except in one passage in the Institutes 
of Yajnavalkva nowhere has a verbal suffix denoting obligation 
been used. a The text of Yajnavalkya, no doubt, has the verb Tay we 

(1) nu, VILL, 416 (2) Manu, V. 148, IX, 8; Yajnavalkye. I, 85. 
(3) pa IX, 194, 200; Yajnavalkya, I[, 144. 
(4) Manu, IX, 180, 187, 217; Yajnavalkyn, I. 135-6. 
(5) Anovort Law, 158. (6) I, 85. 
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in the Ferg, but it is laudatory (arfhavada) and not mandatory 
(vidhi), since it enjoins only what is every day done asa matter 
of fact by human beings out of their natural impulses, And the 
scope of the text is well explained by Vijnanesvara, who points 
out that all that it means is that a woman is to be guarded from 
the performance of improper, acts eraTaracyry). A® careful 
éxamination of the Manu Smriti alsp makes this plain. Our sages 
Were anxious to preserve unviolated the sanctity of the marriage 
tie. They alsq knew that woman was emotional by nature and 
in a tropical climate the flesh might sometimes prove too 
strong. They deprecated all idea of physical coercion—Manu 
declares, “ Verily the man. is cursed who confines the woman 
with a view to protect her,”—but they saw the necessity 
of moral restraint. Manu accordingly lay; down—‘ Women 
must be particularly guarded against evil inclinations, how- 
ever trifling they may appear, for, if they are not’ guarded, 
they will bring sorrow on two families.”('1) “Unprotected 
“women follow the path of dalliance, for such is their nature. 
Six are the causes which pervert a woman. They are drink, 
evil company, absence of husband, rambling. excess of sleep and 
residence in another’s house.”(?) The sage therefore suggests— 
“Let (the husband) employ his (wife) in the collection and 
expenditure of his wealth, the keeping of everything clean, in 
‘(the fulfilment of) religious duties, in the preparation of his food 
‘and in looking after the household utensils.’(%) 


Similarly Narada “declares, “ Through independence woman 
goes to ruin though (she be) born ina noble family ; therefore 
the Lord of creation has ordained dependence for her,”(t) and 
Asahaya explains that the reason for this dependence is that 
women cannot study the Shastras and consequently know not 


how to distinguish right from wrong or ju&tice from injustice. 


I believe it is now clear to you that when our ancient sages 
“pgpeak of the dependence of women, their words are devoid of all 
egal connotation. To quote Narada again, he says that only 

ža three persons are independent in this world, a teacher, a king, 
and, in every class throughout the whole system of classes, he 
(1) IX, 6. (2) IX, 13. 
(8) IX, 11, (4) XII, 80. 
o [va] 
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who is the head of the family.” (1) The sage, speaking of the 
guardians of a childless widow, who are to be, her husband's 
relations, states, “They shall have full authority w control her, 
to regulate her mode of life and to maintain her.” (2), Com- 
mentators explain this dependence upon guardians to mean that 
when the lady wishes td perfosm some act, e.g. make an 
alienation of property, it is gmeet that she should consult thé 
guardians for the time being, but that if she fails to obtain their 
permission, that does not affect the essence yf the act or 
render it invalid(*). Over some kinds of property, e.g., gifts of 
affestionate kindred, the absolute dominion of women has never 
been disputed ; “ with respect to a kind gift,” says Katyayana, 
“the independénce, at all times, of women is proclaimed in 
making sale or gift according to pleasure, even where it consists 
of immoveable property.”(4) The error into which European 
writers have fallen is evidently due to the fact that, by reason of 
adequate materials not being available, they could not prosecute 
their researches beyond the Smritis, Analogies are generally 
misleading, and it is always unwise to*rely upon isolated texts 
apart from the context. 


Lt will not be out of place in this connection to refer to some 
pronouncements of the old sages which bear upon the character 
and privileges of women. They were by no means lacking in 
chivalry. “The mouth of a woman,” testifies the venerable 
Manu, “ is constantly pure, yea, as running,water or the sun- 
beam.”(°) “Strike not with a blossom £ woman guilty of a 
hundred faults” is the injunction of another sage. Manu is 
very emphatic indeed. Says he, “The (women of the family) 
should be respected by their fathers and brothers, by husbgnds 
and husband’s younger brothers, and should be adomed with 
ornaments, if they desire tg obtain abundant blessing. Where 
the women-folk are honoured, there the gods are pleased, but 
where they are not honoured, no sacred rite yields rewards, 
Where the female relations live in grief, the family soon wholly 
perishes, but that family where they are not unhappy ever 
prospers. The houses on which female relations, not keing duly 

(1) J, 82. (2) XIJ, 28. 


`(8) Colebrooke’s Digest, IV, 1, 13 ; Viramttrodaya (Sarkar), 188. 
(4) Cited in Viramitrodaya, 225.- (5) YV, 180, 
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honoured, pronounce a curse perish cbmpletely, as if destroyed by 
magic."(1) After all this it is surely idle to say that our ancestors 
did not honoug the mothers of the nation. Do we not still believe 
with them that the mother and the mother-land transcend in 
glory even the heaven itself? 


- @ oe 
. Connected with the theory of the want of independence of 
Hindu women is that of their incaffacity to hold or inherit pro- 
perty. The father of this theory seems to be Baudhayana, and it 
gained some chrrency during the Sutra period. A vedic text was 
requisitioned to support the new view, 


RRR: RAs, (°) > 


and this was interpreted to mean, destitute of strength and incom- 
petent to inherit are women, and useless. This interpretation 
is, bowever, open to serious doubt. Professor Georg Buhler trans- 
lates SATAN as “destitute of a portion,” and Dr, Jolly agrees 
that the reference is to the exclusion of women from participation 
in the offerings made at solemn sema sacrifices(*). He follows 
Vidyaranya who, commenting upon the Institutes of Parasara, 
gives the following.explanation: “ The term WaTarat indi- 
cates that the ‘wife is not entitled toa sh&re in case of her retire- 
ment to a forest; the term sitter: embodies the reason for 
the same, Jor it appears from the text, viz. “the soma juice is 
. indeed the indriya,” that the term indriya signifies also the soma ; 
hence those that fre, not entitled to it are gyfaftrat: i.e, not 
entitled to taste the soma juices the text being laudatory ot the re- 
tirement of the wife into a forest (on the death of the husband).”(¢) 
Of modern commentators Mitra Misra feels clearly pressed by the 
force of this weighty exposition, but, with some hesitation ap- 
parently, submits to the authority of Baudhayana and Manu, 
(l may remark in passing that the available texts of Baudhayarla 
are in great confusion (ë), and the reading which is attributed in 
the Viramitrédaya to Manu seems to have been unknown to all 
(1) IL. 658. 

(a) Beudhayana, LI, ii, 3, 46. 

(8) Tagore Law Lectures, 1888, p. 198 fn. 


(4) Viramitrodaya, Q. O. Barkar’s translation, p. 175. 
(5) Sacred Books of the East, vol. XIV, p. 231 fn, 
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commentators upon the, lafter’s Institutes(!).) There is reason, 
therefore, to think that the vedic text is not relevant to the topic 
at all. I have endeavoured to show before that wives inherited 
property in the vedic age. Professor Max Muller refers to a divi- 
sion of his property among his two wives by the sage Yajnaval- 
“kya when he was about fo retise from the world and thereby, 
incur civil death (2). The grown up daughter also seems to have 
possessed some rights in her father’s property (5). The later smritis 
are unanimous in explicitly recognising the righty of inheritance 
possessed by at least some females, What clinches ‘the matter 
to my mind is that Jaimini in the discussion jalready referred to 
nowhere refers to the text in dispute, His authority upon a point 
of interpretation is conclusive, and I can attach no weight to 
the incidental dictum of Yaska, when commenting on a vedic 
text regarding the right of all sons without distinction to inherit 
their father’s property, that “some hold that daughters do not 
inherit, therefore it is known that a male is the taker of wealth, 
and that a female is not the taker of wealth.”(4) This gives 
expression only to the view which cAme into vogue several 
centuries after the vedic hymns were compysed, and which 
Jimutavahana propounded in these teims —“ in a comparison of 
the male with the female sex, the male is pronounced superior.” (7) 


It is interesting to see how modern commentators like the 
one just cited deal with Baudhyana’s text. In the Dayabhaga (°) 
and Smriti Chandrika (*) magm: is taken to imply ‘incompe- 
tency to inherit,’ but exceptions to the supposed disability are 
recognised updn the express authority. of the smritss. “ The Vira- 
mitrodaya ultimately comes to the same conclusion (8). The 
Mitakshara, the Vyavahara Mayukha, and the Vivada Chinta- 
mani apparently accept Vidyaranya’s interpretation of the dis- 
pyted text, and they donot refer to itat all. On the contrary, 
passages in sections 1 and 5 of Chapter H, Mitakshara, show 
that Vijnanesvara’s view was in favour of the gemeral compe- 

(1) EX. 18 (see note in Mandlik’s ed., p. 1185), 
(3) History of Sansknt Lslerature, 100, 849. 
(8) Rig Veda, VI, ii, 6,7. P 


e 
(4) As to the value of Yaska’s commentary generally, see Masdonell, Sanskrit 
TIaterature, 60. 


(5) Deyabhaga, XI, 3, 8. (6) Ob. XI, s. 6;"pl, 11. 
(7) Ch. XI, s. l., pl. 56. (8) Q. C. Sarkar’s translation, 244. 
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tency of women to inherit. Apararka, treats the text as an 
nA and got a fafa, and limits it to the case where 
mtheye are songe(!). The balance of authority, therefore, is not 
in favour of what is believed to be Baudhayana’s theory. And 
the evidence which is available justifies, in my opinion, phe con- ` 
clusion that if there was a clod cast°over a woman's right to - 
inherit property in the sulra period, it was but a passing cloud. 
The authors of the smrilis, as | have said before, make no refer- 
ance to it and, gn fact, lay down rules to the contrary effect. To 
come to more recent times, Vijnanesvara, who is much the most 
important commentator on any smriti, declares in language, 
which is absolutely unambiguous, that a woman may acquire 
property by the very same eight modes which are open to a man, 
and what she inherits is as much her sfridhan as the gift before 
the nuptial fire or the ornaments on her person. (7) It is possible 
that this eminent commentator has gone beyond the strict letter 
of Yajnavalkya’s text. His predecessor Visvarupa takes a nar- 
rower yew, (*) and for rẹ Jimutavahana substitutes aq (4), 
thus excluding all room for gloss. But other commentators, e.g., 
‘Apararka, Kamalakara, Balambhatta, Nanda Pandita, Rudra 
Deva, and Vachaspati Misra, (5) agree that the word stridhana 
should bear its etymological, and not a technical, sense. There 
ean be no mistake, however, about Vijnanesvara’s meaning, and 
his Mitakshara is the paramount authority over by far the larger 
portion of the country. 

The Privy Councif has in clear terms formulated the duty of 
an English judge. Say the Judicial Committee: The duty of 
an European judge, who is under the obligation to administer 
Hindoo Law, is not so much to enquire whether a disputed doc- 
trine is fairly deducible from the earliest authorities, as to as cer- 
tain whether it has been received by*the particular achool which 
governs. the district, with which he has to deal, and has there 
been sanctioned by usage.”(*) Now the Mitakshara declares in 

language which there is no mistaking—“ also property which 
she may have acquired by inheritance, purchase, partition, seizure 
or finding; all these descriptions of property are denomi- 
(1) Jolly, op. œt., 218. fn. (3) D, 12. 
~ (8) ~- (4) Dayabhaga, IV, 1, 18. 
(8) Jolly, op. œt., 248-30. 
(6) Cofestor of Madura v. Mooltoo Ramalnga, 12M. L A., 897, 436, 
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nated woman's property, by Manu and the rest. The term 
“womans property" conforms, in its import, with its etymology 
and is not technical : for, if the literal sense be admissible, a 
technical acceptation is improper(!).” Then \Vijnavesvara sets 
out the text of Manu wherein six sorts of women’s property are 
enumerated (°), and remarks, “ thts is intended not asa restric- 
tion of a greater number butes a denial of a'less.” (3) 


-When the question, however, came before the Privy Council, 
their lordships could not rid their minds of eertaia preconceived 
notions. ' Western systems of jurisprudence did regard sex as a 
disqualification and a married woman was aot as a rule: recog- 
nised to have dominion in her property. The Bengal school of 
Hindu law, with which English judges of.India first became 
familiar, was none too favourable to the weaker sex, and it was 
difficult for them to conceive that an older system of Hindu law 
had advocated a more catholic doctrine. The Judicial Committee 
was not, therefore, prepared to accept the view propounded by 
Vijnanesvara and they embarked upon an enquiry to discaver the 
primitive texts upon which the Mitakshara purported tô be based, 
They further considered what they supposed to be the fundamental 
principles of Hindu law, they reviewed the jydicial decisions bear- 
ing on the question, they gave such weight as they thought proper 
to the conflicting opinions of numerous Pandits, and without 
hesitation they arrived at the conclusion that under the law of the 
Mitakshara a widow's as well as a daughter's estate was but 
limited and restricted, and could not rightly be described as 
stridhana(*). ° Property inherited by females from females has 
since been placed in the same category(*). There can beno 
doubt that the European judges have transgressed their duty and 
deliberately overruled the Mitakshara, I have said before that.the 
sage Jaimini suggests no diswioction between inherited and other 
property in the hands of a woman, and it seems that it wae 
Jimutavahana, and not Vijnanesvara, who moditied the old law, 

(1) I, xd, 2-3. (2) Many, IX, 104. 


(8) Mitakehara, LI, x, 4. f 
(4) Thakoor Deyhoo V. Balak Ram, 11 Àl. L A., 189 ; Bhuguandega Y. Myna, 
wind. 487; Ohotay Lall v. Chunnoo Lalla, L L. R., 4 Ual. 744, P. O. 
(5) Shoo Shankar v. Do» Sahai L L B., 25 All, 488, P. C. Shoo- Pratab v. 


Allahabad Bank, wad, 476, P. O. 
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possibly to bring it into consonance*with-ideas current at the 
time. k i 
The British [Indian Courts, in fact, håve gone further, and 

have curtailed the women’s rights of inheritance in a way which 
is quite foreign to both the letter and the spirit of the, Mitak- | 
shara. A Full Bench of the Allahabad’ Court, for instance, round- 
ly declared that according to tha law of the Mitakshara none 
but the females expressly named among the heira can inherit(? ). 
A Full Bench af the Calcutta High Court in the sixties had inter- 
preted what was called the “Mitakshara Law” in the same sense 
(7). In those olden gays, no translation of any part of the Achara- 
kandya of the Mitakshara was available to the Judges and, acting 
on the Bengal theory of spiritual benefit, they were disposed 
to regard women generally as not sapindas at all. Now that 
the relevant portions of the Mitakshara are available in English 
translation, no lawyer, however ignorant of Sanskrit, can dispute 
that according to Vijnanesvara women married into the family 
are sagotra sapindas and women born in the family after 
marriage “become - bhinnagotra sapindas(*;, The general rule 
which this authority adopts is the text of ‘Manu, “To 
the nearest Sapinda the inheritance next*belongs, (t)” and there 
is no pretence for the suggestion that while any sapinda is 
alive the estate of one who departed for heaven leaving no male 
issue can escheat to the crown. I have said before that the 
Mitakshara recognises no difference in sex for purposes of inherit- 
ance, as is clear from the discussion in sections 1 and 5, of chapter 
I]. Nilkantha Misra (°), as is well known, is believed to support 
a more liberal view’ of the rights of women, and in Western 
India even the Mitakshara has been judicially interpreted in a 
more catholic spirit. For the sister, and a forttors the daughter, 
even in those portions of the Bombay’ Presidency where the 
Mitakshara applies, have been held to take- absolute estates, arid 
the Privy Council does not dissent, though it lays down the law 

(1) Jagat Narain y. Sheo Das, L L. R., 5 All., 811 ; Gamm v. Bukko, L L. R., 
8 AN., 45; Nani v. Gaun L L. R., 28 All., 187 ; Jagan Nath v. Champa, ibid, 807. 

(3) Koomnd v. Sosia Kanik, W. R., Bp. No., F. B., 76. 

(8) Setlur, Hindu Law Books, 543. 

(4) Manu, IX, 187. 

(5) Vyavahara Mayakhe, Aandlik’s translation, 77, 79, 81, 
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es 
differently for the rest of Irfdia('). ‘Asa son,” says Brihaspati, 
‘so. does a daughter of a man proceed from his several limbs. 
How, then, should any other person take ‘her father’s wealth 
while she lives ?”(?). Manu is equally emphatic: ‘ The son ofa 
man is even as himself, and the daughter equal to the son; how, 
then, can another inheritehis wealth but she who stands as if 
it were himself” (8). Prejudices, however, die hard, and we find 
that so late as 1908 an eminent Hindu judge, referring to 
Balambhatta’s interpretation of the term brothers as inclusive of 
“sisters”, remarks, “His advocacy of the rights of women is 
thought by Hindus to be more or leas extravagant.” (4) Another 
eminent Hindu judge is equally uncomplimentary and observes, 
` «The learned writer (Balambhatta) was herself a woman, ıt 
is but natural that she should advocate the rights of all women. 
The reason she advances for her view, namely, that the male 
gender everywhere includes the female gender, has long been dis- 
carded” (*). I speak with deference, but it seems to me that 
the question of the sex of the commentator is irrelevant, where- 
as the reason given by him, viz., that afa general rules the- male 
includes the female, has the authority of Jaimini, among others, 
and cannot lightly be discarded by students of Sanskrir. No 
historical enquirer can doubt that the pernicious doctrine that no 
woman can inherit unless she is expressly named as an heir 
owes its existence to the influence of Jimutavahana, who was 
a reactionary in some respects, At one timeeven learned men 
used to confound the respective authorfties of the different 
schools and tte Dayabhaga was quoted where the Mitakshara 
should have been. For the matter of that, there is a reported 
case, in which the Privy Council in deciding a question of law 
that arose between Shia Mahomedans based its conclusions upon 
the Hedaya, a text-bodk of the Sunni school I(*) Bengal and the 
North-Western Provinces succumbed early to the authority of the 
Dayabhaga. Madras, however, after some waverjng gallantly 
(1) Venayook v. Lusumosbace, 9 AL. I. A., 620, 685, 642 ; Trevelyan, 451, 
(2) XXY, 61 ; Mitakshara, Il, i, 2. 
(8) Mann, IX, 130. í 
(4) Per Ohandavarkar J., Bhagwan v. Warnbai, L L. R., 83 Bom. 800, 819. 


(5) Per Banerji J., Nank v. Gauri, I. L. R., 28 All., 187, 191, 
(6) Umjad Ally v. Mohumdee Begam, 11 M. L A., 517, 047-8, 
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resisted this influence and now does ħot believe in the doctrine of 
expressly named heirs(?), Thanks to the influence of Nilkantha, 
of early Pandits, and of Sir Michael Westropp and Sir Raymond 
West, in Bombay the rights of female heirs have not been 
denied. 

I have no desire to deal wath difffcult questions of inheritance 
“that atise under the Hindu law ap administered to-day in the 
British Indian Courts, and which, for convenience sake, may be 
described as Anglo-Hindu law. I will, therefore, abstain from 
making further remarks on this topic, and confine myself to a 
few more observa tions regarding the status of the Hindu woman. 


I have already drawn your attention to the importance that 
was attached to marriage in our country in the past. Critics 
have commented upon the looseness with which the term “ mar- 
riage” seems to have been used at one time. There are no less 
than eight forms of marriage described in the old books and no 
less than twelve kinds of sons. Some of the unions mentioned 
can be honoured with the name of marriage only by courtesy 
and-several of these sons are no better than the proverbial nullius 
filius. An imparttal critic, however, can ‘have but little doubt 
‘that the real explanation of this anomalous state of things is to 
be found in the solicitude of our sages and leaders in the past to 
legitimise the union of the sexes, and in their reverence for 
womanhood in general and motherhood in particular. A woman 
may be carried away by force, she may be deflowered while asleep, 
she may yield to the temptations of the flesh when unprotected. 
The honour of the woman must be saved, her weakness guarded. 
The society, therefore, readily agreed to dignify the union of the 
sexs under those circumstances with the name of “ marriage” and 
the woman ravished was placed on the honourable footing of the 
duly wedded wife. It was the same delicacy of feeling and 
purity of sentiment which diccated the application of the term 


” to thése whom the curiosity of nations may hold dis- 


“son 
entitled thereto by order of law. There are traces to be found 
of the prevalence of the practice of levirate in the very .remote 
past in this country, but the practice died out and was strongly 


(1) Auth dumal v. Bada Kisina, 8 Mad. H C., 88; Lakehamanammal v. Tiri 
Vengada, I. L. B.; 5 Mad., 241, and numerous other oases 
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„condemned by the Srutikars? The reason, however, why such 

things are mentioned at all is that the sages did not want to 

disregard totally what had at one time existed.” As Dr. J. N. 

Bhattacharyya (1) points out, by a process of indirect legislation 

“our holy law-givers were able to put down the practices which 

_ they regarded as objectionable or qbsolescent, and when we get 

to the historic period we find the bastard entirely rejected, the’ 
Niyoga denounced as fit only for the cattle, and the Brahma, the 

Daivaand the Prajapatya forms alone approved, for purposes 
of matrimony. 


A question which interests the student of historical jurispru- 
dence in this connection is as to the existence of marriage by 
purchase in ancient India. This is the Asura fprm of marriage, 
which still obtains amongst sudras in southern and western 
India. This, however, must not be confounded with the Arsha 
form of marriage, where for the fulfilment of the sacred lawa 
cow and a bull or two pairs had to be made over by the bride- 
groom to the father of the bride. The Vedas even record that a 
hundred chariots used sometimes to be given by the bridegroom 
at the time of marriage. Jaimini, however, points out that the 
so-called purchase of girls was a religious.ceremony and the 
srutis do not recognise the sale of girls, “For in the case of pur- 
chase there is variation of price. The gift of a hundred chariots, 
however, does not vary. It isconstant in all cases. One hundred 
chariots are given in all cases whether the girl is beautiful 
or ugly(*).” The point is, that in every case of real sale the 
price varies according to the quality of the subject-matter. of sale; 
where, however, the alleged consideration is a constant and in- 
variable quantity, the payment of it must be deemed to be made 
by custom in pursuance ofa religious or legal ordinance and not 
to be price at all in any proper sense of the term. The Arsha 
form of marriage, therefore, is not a purchase or sale and the 
cattle given do not constitute what is called the bride-price. 
Manu is emphatic in directing that “ no father who knows the 
law must take even the smallest gratuity for his daughter, fora 
man, who, through avarice, takes a gratuity, is a seller of his off- 


(1) Oommeniomggs on Hindu Law, Part I, Ch. 8. 
(2) VI, 1, 3, 15; D. N. Mitter, 78. 
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spring ;(1)" and he declares—“ nor indeed have we heard, even in de 
former creations, of such a thing as the covert sale of a daughter 
for a fixed prjce called a nuptial-fee. (2) The Asura form of mar- 
riage, in which the bride-groom gave as much as he could well 
afford, according to his own will, and “not in pursuance of the 
injunction of the sacred lawyappeats to have been adopted from 
the aborigines, and Baudhayang condemns it in unmeasured 
terms: “ those wicked men who, seduced by greed, give away a 
daughter forpa fee, who (thus) sell themselves and commit a 
great crime, fall (after death) into a dreadful place of punish- 
ment and destroy their family down to the seventh (generation), 
Moreover they will repeatedly dje and be born agajn. All (this) 
is declared (to happen) if a fee (is taken) (*).” This same sage 
quotes an earlier authority, who had roundly declared that a 
female purchased for money was not a wife atall, “She can 
“not (assist) at sacrifices offered to the gods or to the manes, Kas- 
yapa has stated that she isa slave(*).” In many communities, 
no dgubt, i in a more or less uncivilized condition, marriages by 
captures or by purchase seem to have been prevalent(’). But 
such evidence as is afforded by our ancient texts goes to show 
that this was not the case in India. . 


The effect of marriage is described in a vedic text quoted 
by Jimutavahana thus: “Bones (identified) with bones, flesh 
with flesh and skin with skin,. the husband and wife become 
as-if it were .orfe person(®).” ` The marriage- tie is indissoluble 
and the reciprocal duties of the husband and the wife are 
clear upon the texts. To quote Manu again, “The husband 
receives his wife from the gods, (he does not wed her) ac- 
ording to his own will; doing what is agreeable to the 
gods he must always support her (while she is) faithful....... 
Siera ‘Let mutual fidelity continte until death,’ this may .» be 
considered as the summary of the highest law for the husband 
and the wife. Let man and woman, united in marriage con- 
stantly exert themselves, that (they may not be) disunited (and) 
may not violate their mutual fidelity(’).” The husband is the 


(1) Manu, ID, 51. (2) Ib!d, IX, 100. (8) Baudhayana, J, xi, 21, 8; (Buhler, 308). ° 


(4) Ibid, I, xi, 21, 2; (Buhler, 207). (5) Brissaud, French Private Law, 12-8. 
(6) Dayabhaga, IV, 2, 14; of. Manu, IX, 453. __(7) Mann, IX, 95, 101-2 
° “ge 
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legal guardian of the wifg afd, if she committed fault. was per- 
mitted to beat her with a rope or split bamboo onthe back part 
of the body. “ He who strikes them otherwise,” declares Manu, 
“incurs the-same guilt as a thief(1).” (It 18 interesting to note 
in passing that the early Roman law empowered the husband to 
chastise his wife and even to kill her). ‘There is no greater guilt 


than that of unchastity, but even this -was not permitted to justify ° 


the total abandonment of the wife, so indissoluble was conceived 
to be the character of the marriage-bond. The Chaturvinsati 
Smriti provides :— f ; 


eiui nRa ani menfa | 
anf grag maren A i (2) 


“ No woman shall be abandoned, except for the murder of a Brah- 
man and such (sina), and even in such a case she shall perform 
penance inside the house.” The text of Yajnavalkya that @{RT 


or abandonment is ordained in case of conception by adultery — 


‘and of causing abortion or killing the husband, as also of, com- 


mitting heinous sins,(8) has been explained by Vijnanervara’ to 
refer not to expulsion from the husband’s home but to deprivation 
of all conjugal rights and religious ceremonies(*), The texts are 
not entirely uniform, but the balance of authority is undoubtedly 
in favour of an obligation on the husband to provide even the 
unchaste wife with food and raiment(5}). f 


It is not a little surprising, therefore, to find a writer like l 


Professor Lee gravely stating that the fact that there was little 
or no divorce Amongst Hindus was due partly to the expense of 
wedding, which was always celebrated with the utmost pomp, 


and partly to the possibility of. polygamy I(8) ` This -woutd | 


have been news indeed to our ancient law-givers, the most au- 


thoritative of whom decl&red “Neither by sale nor by repudiation f 


is a wife released from her husband.” (”) The aboriginal tribes 
did nct always take the same view of the bond of wedlock, and 
among the lower classes, by custom or agreement, divorce may 


(1) Manu, VII,- 299, 800. (2) Quoted in Praynachitta Mayokha, Benares ed., 91, ° 


(8) Yajnavalkya I, 72; of I, 142. (4) D. N. Mitter, 291. 3 

(5) Yajnavalkyn, I, 71 ; Narada XU, $1; Manu, XI, 177; Viramitrodaya 
- (Sarkar), 158.- : 

- (8) Historical Jurvsprudonce, 129, (T) Mann, 1X, 46, 
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—< permitted. But so far as Hindus®of, the regenerate classes 
—re concerned, there is no sundering of the wife from the husband, 
nd of him whqse wife is not deceased half the body survives(?), 
lot ‘only can there be no division of ceremonies as between the 
lindu husband and his wife (°), but there is even authority for. 
mhe proposition that the wife isea co otvner with her husband in 
<iundane property and there can be, no partition thereof(3), 


I have endeavoured to show that coverture by itself was not 
onceived as # disqualification by our ancestors, As I have 
<lready observed, prejudices die hard, and so respected a writer 

as Sir William Magna ghten formulates the general rule that 
‘overture incapacitates a woman from all contracts(#), But 
here is no authority for this proposition. Manu and Yajnavalk- 
ya enumerate the persons who are incompetent to contract,(*) 
xut women are not among them, Vijnavesvara further points 
dut that the agreements entered into by the persons specially 
mentioned are improper but not illegal. A married woman 
cannot, however, bind her husband by her contract unless expressly 
authorised “by him to do 3o or unless the circumstances under 
which she contracts are of such pressing necessity as reasonably 
to import her husband’s authority(®). It will not be out of place 
to note that under the Roman law a wife could not enter into a 
coatract which would bind even her except with the auctoritas 
interpositio of her husband or guardian. A contract of suretyship 
was specially beyord the capacity of a Ròman lady(7). 


The early Roman lay imposed a disqualificaticn also upon 
women in the matter of guardianship, but the Hindu woman 
was not under perpetual tutelage like her Roman sister and 
thefe is no reason for importing a similar disqualification under’ 
the Hindu law: There are express texts which recognise the 
right of female relations to act as guardians and give a child ih 
marriage. And Manu is clear that the Sverdianship for nurture 
is the supremé right of the mother: 


be V1) Brihaspatl, XXV, 47. - (2) Apastamba, 1,6, 14,168, 
Z (8) Ibid, 19; Dayntattva (Betlur), 492-8, (4) Hindu Lave, Vol. I, 192, ~ 
(5) Manu, VII, 163, Yajnvalkya, I, 82. , ae 


(6) Puss v. Alahadoo, I. L. B., 8 Al., 122, 
(7) Bohm, Institutes of Roman Law, 292, 405, 
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semg mierea maea afar | 
TER raTa: Tenet et rda l(’) l 


“The bearing of offspring, the nurture of those born, and tk 
daily superintendence al domestic affairs, (of these matters) th 
wife isthe visible cause.’’s n 


On the authority of this text the Poona Pandits, whe 
judicially consulted, “declared that, during a son’s minority 
his mother, though a widow, was entitled to bẹ appointed hi 
guardian in respect both of person and property.(?) Our court 
have repeatedly upheld the right of guardianship in favour o 
women, and in Mithila the mother has been actually preferre: 
to the father. (*) i 


Under the Roman law again, women were incompetent t 
adopt, The simple reason given was that even their natura 
children were not subject to their power. If by the imperia 
clemency they were permitted to adopt on the death of natura 
children, the adoption gave the adopted child no Ħghts ir 
the adoptive mother’s husband’s estate. Our oldest text com- 
mands,— “ by one sonless alone should the substitute of son be 
always made” (t) —arfd there is no distinction of sex suggested, 


In the Rig Veda, we are told how the Aswins gave to Vadh- 
rimatee, whose husband was impotent, a son named Hiranya- 
hasta.(°) But in course of time, the idea seems to have gained 
ground that the adoption of a sonis an agt df the man and that 
the son’s affiliation to the adoptive mother’s husband should 
not be established by the choice of the woman alone (*) We, 
accordingly, find Baudhayana declaring, “Let a woman 
neither give nor receive except with the permission of her 
husband,” (7) and Vasistha follows suit (8). These texts have 
been differently interpreted and applied in different parts of 
India, and in the light of the later authorities, Mr. Justice 

(1) Mann, IX, 97. (2) West and Buhler, 88 

(8) Jussods Koor v. Nittyah Lal, I. L. R., 25 Oal, 48. 

(4) Atri, elted in Dattaka Mimansa, I, 8. Of. also Manu, eitea ibd, I, 9. 

(5) Rig Veda, I, 116, 13 ; X, 65, 12. 

(6) Colebrooke’s Digest, Vol. II, p. 822. 

(T) Baudhayana, VI, 5, 6. (8) Vasistha, XV, 5. 
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aay arise out of adoption the position of a woman is far 
elow that of & man and is in no case Thdependent of the 
consent of males,” (7) can not be said to be entirely with- 
ut justification. It may be noted, however, that in the matter 
f giving a son in adoption larger powers are generally ermit- 
åd to the mother, Manu apparently does not makea distinction 
setween the father and the mother,’ and it has been judicially 
leclared that ynless there is an express prohibition by the hus- 
yand the wife’s power is co-extensive with that of the husband. 
3) Mr. Justice Ranade(’) thought that the right to give a boy 
n adoption was a portion of the patria potestas acquired by the 
widow by reason of her connection with her husband's estate. 
But there is assuredly no reason for importing concepts from an 
entirely alien system of jurisprudence, and Chief Justice Scott (*) 
is certainly right in thinking that the right of a Hindu mother to 
give her'son in adoption results from the maternal relation and 
is not derived by delegation from her husband. i 


It is sémewhat strange, as I had occasion to notice before, 
that eminent Indian Judges have been occasionally led astray by 
paying more attentipn to the speculation of western scholars 
than to the written records of our early legal institutions. Mr. 
Justice Nanabhai Haridas, for instance, in a case, where the 
validity of the adoption of a daughter by a Brahman was 
controverted, observed : “The adoption of a daughter appears 
opposed to the very purpose and history of adoption.”(*) The 
purpose is a matter of theory, but, so far as the history is con- 
cerned, the discussion in the 7th section of the Dattaka Mimansa 
shove that, in days of yore, an adoption of a daughter was by no, 
means a thing unknown. In fact, we have seen that in the matter 
of proprietary rights a distinction tvas not always then drawn 
between a male and a female child, and Nanda Pandita quotes 
Yaska to the following effect :— 


» (1) Talsi Baw v. Bohars Lah I D. R., 18 All, 828, ` 
(3) Balusw Y. Bausi, L L. R., 22 Mad, 898, P. 0. E 

e (8) Panckappa v. Sanganbasawa, L L. R., 34 Bom., 89, 04. 
(4) Putlabas v. Mahadu, I. L. R., 88 Bom., 107. 
(5). Ganga v. Anani, I L. R., 18 Bom., 691. 


4g THE WOMAN IN HINDU LAW. 
“ Manu, descendant from the self-existent, hath declared < 


the commencement of the world without distinction that wealt 


is that of children, male and female.” 


I will not expatiate further upon the civil rights of the Hind 
woman. You will fiad that our ancient law affords her protec 
tion both against torts afd crimes and amply recognizes tha 
good name to her is the immediate jewel of her soul(!). Even th 
untruthful slander of a maiden Ya jnavalkya made punishable(), 


There is one matter, however, which I wish fo allude to pro 
minently, because in this matter the Hindu law has been de 
parted from without any enquiry and simply to suit the pre. 
conceptions of English judges trained in totally different system: 
of law.: Our sages are unanimous in laying down that fon 
PEN not only must their be birth but there shc uld also be 
procreation ir lawful wedlock(3), A different conception never 
suggested itself to any commentator(!), When the matter, how- 
ever, was mooted before the Judicial Committee of the Privy 
Council(ë), this doctrine of Hindu law struck them as “very 
inconvenient,” and their lordships declared that the Hindu law 
did not differ from the English law in this respect and the bar 
sinister could not attach to a child merely hecause he had been 
begotten before his mother had been united in holy wedlock 
with hi» father, There is no appeal from the Privy Council 
and this exposition of the Hindu law must be taken to have 
superseded and overruled the unambiguous psonouncement of al- 
most all of our ancient Jawgivers. Fortunately early marriages 
are still in vogue in this country and no mischief has yet resulted 
from the doctrine promulgated by the Judicial Committee. 


I will bring these desultory observations to a close with bne 
or two remarks regarding the Hindu widow. Her position is 
surely peculiar. Other sysfems of law have treated coverture 
as a disqualifcation, but, where this status does not exist, have 
geneially put man and woman upon an equal footing. Marriage, 

_(1) Manu, YIL, 225; Narada, XI, 84. (2) Yajnavalkya, IL, 289. 

(8) Manu, IX, 166 ; Apastambs I, 18, 1; Vasistha, XVI, 18; Baudhayana, 
IT, 8, 14 ; Vishnu, XV, 3 ; Yajnavalkyo, T, 1, 28. of. G. D. Banerjee, 161-2. 

(4) See, 4g, Mitakahara, oh. 1, Bes. IT; Vyavahora blayukha, IV, 4, 41. 

- (5) Pedda dmaw v. Zamndar of Marungapuri, Ta B., 11, A., 293. 
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imongst us, is a sacrament, the most important and the indis- 
pensable samskar for the regenerate and the unregenerate alike, 
The texts, therefore, are insistent upon, the virtue of chastity 
and do not favour either the Niyoga or the levirate or even the 
remarriage of widows("). As to the remarriage of widows, 
however, the following quotation froth the Rig Veda shows that” 
meh a union was permitted in the vedic age: “Whena woman 
has had one husband before, and gets another, if they present 
aja panchaudang offering they shall not be separated. A second 
husband dwells in the same world with his re-wedded wife if he 
offers the aja panchaudana(?).”” And the sage Parasara is explicit 
that in the Kali Yuga, at any rate, a woman may take a second 
husband when the first is lost or dead or has left the country or 
is impotent or degraded(*). Whatever doubt there may have 
been in the matter at one time, in 1856, at the instance of the 
illustrious Pandit Ishvar Chandra Vidyasagar, the British 
Indian legislature interposed and gave statutory sanction to the 
remarrmge of Hindu widows(+). á 
The British Indian legislature had similarly intervened in 
1829 (5) with the object of putting down the cruel custom of 
suitee. A mere lawyer is not really conderned with this custom, 
but as Sir Henry Maine has examined this institution and sought 
to trace its origin to the Brahman’s dislike of enjoymeat of 
property by women, (°) I feel bound, with all due deference, 
to observe that the. evidence does not justify this conclusion, 
Most of our sages were Brahmans, so were most of the com- 
mentators, and they all flourished centuries before’Lord William 
Bentinck became the Governor-General of India. It was upon 
the? authority of what these Brahman expounders of the law had 
laid down that Raja Ram Mohan Roy led his famous crusade 
against the inhuman institution “in question. The truth of 
the matter seems to be that the custom owed its origin to the 
natural devotion of the Hindu wife. Even in recent times we 
hear now and then of cases where the wales is so struck down by 


her bereavement that she expires more “or less simultaneously 


Q) Bee, ag., Manu, IX, 65. (2) Rig Veds 1X, 6, 37, 38 (Muir.) 
(8) Parasara Smriti, IV, 27. (4) Aot XV of 1856. 
(5) Reg. XVII of 1829. (6) Karly *Insirtwions, 385. 
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with her husband, Such deaths from shock and sympathy car 

not have been wholly unknown ‘in the dim and distant past 

It is conceivable that some women, out of the poignancy o 

their griefs and maddened by the despair in her souls, mighr 
have thrown themselves upon the funeral pyres of those whose 

* demise fad left their homes and bearts desolate. We need. not 
presume that such submission to the flames must necessarily- have 
resulted from compulsion, or from the violent carrying out of the 
tyrannical wishes expressed by the departed. A wife may out 
of her overflowing affection deliberately choose to unite her 
fate with that of her husband even on the funeral pyre. An 
example like this will be impressive and it wiflspread. In course 
of time the practice would grow upand even unwilling dames 
might find themselves compelled to submit to it contrary to their 
personal desires. People in general might come to regard the 
act as meritorious, and scholars would be at pains to find scrip- 
tural authority for a practice that was not in harmony with their 
sense of humanity. Naturally texts would be misread or mis- 
interpreted and considerable logic, ingenuity and erudition would 
be expended over the process, Something similar happened not 
so long ago in civilised America when divines combined with 
the laity and with politicians to defend and justify slavery. There 
is no ground, in my humble opinion, therefore for assuming that 
the Brahmans deliberately, out of selfish motives and to gratify 
their supposed grudge against the weaker sex, invented a 
gruesome institution for which there was nb authority i in the ori- 
ginal texts orin the practice of the country. 


Ido not propose to trespass upon your time further by, dis- 
cussing the nature of what is compendiously called the “ Hiadu 
widow’s estate,” but | may note that the evolution of the Anglo- 
Hindu Law has not*always been in accord with the feelings 
and sentiments of the Hindus at large. Lawyers are generally 
ingenious people and they care not much for what they style 


sentimental. The legal intellect draws logical distinctions and 


recks not of moral obligations. We, accordingly, find that, 
though an unchaste wife can not succeed to her husband’s pro- 
perty upon his death, yet it has been laid down by the highest 
court of appeal that, by reason of misconduct subsequent to the 
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death of her husband, she does not forfeit the estate which she 
inherited upon,his death.(1) Again, though ay unchaste widow in 
a Hindu family may not legally enforce a claim for maintenance 
against the family estate, yet a woman who marries a second 
husband after the death of the first Aenea is still entitled to 
recover maintenance from the latter's estate as his widow.(?) Tt 
mention these cases simply to indigate the lines upon which the 
Anglo-Hindu law is developing. 


Gentlemen I must apologise for having detained you so long 
over what is after alla technical subject. And I must thank you 
for the patient and,courteous hearing you have accorded to me. 
I feel keenly that within the narrow limits of a brief essay like 
this it is impossibla to do justice to this all-important topic. The 
point, however, which I have endeavoured to illustrate is that if 
the condition of Hindu women is degraded today, our ancient 
scriptures are not to blame for this deplorable consequence. 
Says Manu, the sage of sages :— i f 


C. mani amm: e eT: | 
fam: Rra Na Af wart M’) 


As among the mõthers of the nation, securing many blessings, 
deserving of worship, radiating the house with light, the wife can- 
not be differentiated from the Goddess Lakshmi herself, That is 
the ideal which it behoves us, the degenerate Hindus of modern and 
materialistic times to keep before us,—in the household, amid her 
natural surroundings, to worship the woman as the Goddess of 
Good Forture, and to determine, allow and respect her rights 
and privileges always and everywhere upon no lower footing. 

(1) Momram v. Korry, L L. R., 5 Cal., 776, P. O. 
(2) Gajadhar v. Kamala, LL.B, 8} AlL, 161. : 
(8) IX, 26. p i 
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CASES AND COMMENTS. 


e INDIAN. 


Ratiecays Act (LX of 1890), 5. 75, andgsoh. LI (m)—"'Shaxls,’”’ moamng of—Artiolos 
of Speaat Value—Lrabtlty of Railway Adnimestration for loss of alwans. 


Sarat Chandra Bose v. Secretary of State for India, L L. B.,289 Cal., 1029. 

Do Shawls include Alwans? This is the simple question 
raised in this case and the answer to it is in the negative. The 
suit was for recovery of damages consequent upon the loss of 
a packet containing, among other things, 4/wans, which were 
despatched from Calcutta for conveyance by the Eastern Bengal 
State Railway. The goods were lost in transit, and the loss was 
admitted. The Railway Company, however, repudiated their 
liability for the loss under section 75 of the Railways Act, 
alleging that the articles were of “special value” and the 
consignor had not declared their value. They contehded that 
Shawls included Alwans. The learned judges negatived this 
contention holding that at the time when the Railways Act was 
passed, Shawls meant valuable articles, which were the products of 
the looms of Kashmere and Amritsar. Alwansare not intended to 
be included as they are articles manufactured with cotton and 
wool and being of the value of Rs. 22-4-0 per pair, they cannot be 
held to come under thé term Shawl, “ The term “Shawl )” say 
the judges, “i8 originally a Persian term, and was applied to 
valuable and special articles, and certainly had no possible 
application to the articles to which......... the word “Shawl * as 
used at present in the English language, now applies.” In this 
view the Railway Confpanyehas been declared liable for the loss. 
The decisicn is unquestionably correct. -By the second schedule 
the consignor is required to declare the value of such articles of 

“special value” as may be added to the schedule by Government 
notification. Shawls are specifically mentioned in the schedule, 
Accordingly expressio unius est exclusio alterius, unlegs alwans 
come under the definition of the term shawls as understood at 
the time when the Act came into operation. 


= 
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Kabullyat—Lease— Landlord and tenant—Kabuliet eniikout patta, if constitutes a lease. 
Raimoni Dassi v. Mathura Mohan, I. L. R.. 89 Cal, 1016. 


In the Allahabad High Court the question whether a Ka- 
buliat which is unaccompanied by a patta granted by the lessor 
would constitute a lease within the meaning of section 107, 
Transfer of Property Act, is ssill aneopen question. The Full 
“Bench in Sheo Karan v. Maharaja Parbhu Narain Singh("), did 
not decide the question. The matter has, however, recently 
formed the subject of judicial opinion in the Calcutta High Court 
and the decision of N. R. CHATTERJEA, J., is a valuable pro- 
nouncement which puts the question in clear light. It is a matter 
of common knowledge that in this country a kabuliyat contain- 
ing the whole of the contract between a lessor and lessee ig not 
generally completed by the grant of patta, and the kabuliyat 
alone creates the tenancy. To hold otherwise would unsettle 
titles created numbers of years ago and be productive of con- 
siderable hardship which the legislature could hardly have 
intended. We hope that before long the view of CHATTERJEA, J., 
would receive judicial sanction in this Court also. 

(i) LL. R, 81 AlL, 276. 


. 


Government of India Act, 1858 (81,83 Vwo. C. 208) 5. 56—INgh of plainuff to suo, 
Inmigaon on— Ultra mros—Sui against Gocornment. 
The Secretary of State for India in Council v. J. Moment 11 A. L. J. R. 49, P. C. 


Anexceptionally strong Board sat to consider the question 
whether the limitation on the right of the plaintiff to sue the 
Secretary of State introduced by the Burma Town and Village 
Act was ultra vires or not. The actual decision is very impor- 
tant and of far-reaching consequence. It is a maxim of English 
law that the King is not capable of committing a wrong. Con- 
_ sequently he is exempt from the jurisdiction of Municipal courts, 
in respect gf all liability for any wrong done by his servants. 
But in India it is not so. The East India Company, which began 
as a trading corporation, subsequently by virtue of 3 and 4 Will, 
iv., C. 8s, not only exercised powers of government but also carried 
on trade as merchants. It was decided upon a construction of 
the statute, that the principle of English Jaw would have no 
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application to the East Indi Company. When her late Majesty, 
Queen Victoria assumed direct sovereignty of her Indian domi- 
nions, the rights and liabilities of the East India Company were 
transferred to the Secretary of State for India. The liability of 
the Secretary of State for India to be sued was definitely decided 
fn The Peninsular and Oriengal Steam Navigation Company v. The 
Secretary of State for India.) The question that was raised and’ 
argued before the Judicial Committee was whether the Secretary 
of State could by means of legislative enactment claim immunity 
from liability to be sued in the Municipal courts in contraven- 
tion of the Act of 1858. It is decided that such enactment is 


ultra vires. 


(1) 5 Bom. H. O. R., App. A. 


Oren Procedure Ooto (Ast F of 1998), 8, 97 — Prominary docroe—Appeal, 
Gobind Ram Chandra v. Vithal Gopal, L L. R. 36 Bom. 536. 


The Allahabad High Court has held that where, a’ court 
decides one issue out of a number of issues and no decree is 
framed, an appeal from the decision upon that issue alone ig 
incompetent. Tbe judges observe: “It (te. the definition of 
the word “ decree”) could never mean that the determination of 
each issue would give rise to an appeal, and that such determina- 
tion could be deemed to be a decree.” (Per Banerji, J., in Par- 
sotam Rao v. Radha Bai.(1)) What happened® in that case was 
that a suit for partition was brought. Among several issues one 
was whether the suit was barred by the rule of res judicata. The 
court of first instance tried that issue at the outset and its deci- 
sion was against the defendant. The defendant appealed and 
the appeal was dismjssed. In the case under review the 
plaintiffs brought a suit for redemption under the Dekhan Agri- 
culturists Relief Act, 1879. A preliminary issue was raised whe- 
ther the plaintiffs were agriculturists, and it was decided against 
the plaintiffs. The suit wasultimately dismissed, as the plaintiffs 


failed to pay the court fees demanded. In the appeal to the High 


Court from the dismissal of the suit the plaintiffs sought to 


challenge the finding on the preliminary issue. The court held 
(1) 10 A. L. J. R. T8. 


( CASES ANB COMMENTS. 55 
that they were precluded from doifg „so by ga. of the provi- 
sions of section 97 of the Code of Civil Procedure. The two 
decisions are, in our opinion, difficult to reconcile, unless we can 
hold in the marginally noted case the decision on the question, 
whether the plaintiffs were agriculturists was an essential 
preliminary to their right toe mainin the suit under the Act, 

* just as in the case of a suit in forma pauperis, the decision of the 
“question whether the intending plaintiff is or is not a pauper, is 
“essential to hjs right to institute the sult as such. In this view 
only could it be said that it was incumbent as much on the 
plaintiffs as on the court to see that a decree was drawn up, and 
the fact that none had actually been prepared was immaterial. 
But the doubt is legitimate whether in the same suit there can 
be as many decrees as there are issues decided bya court. In that 
case the appellate courts will be simply flooded with appeals,— 
a result which, we think, is neither intended nor desirable. 





. Pi8ader—duty towards ohent. 
Government Pleader p, Baghubhal I. L. R. 36 Bom., 606. 


- BartcasLor and Hzgaton, JJ., hold that there is no analogy 
between a mofussil pleader and a barrister. They say “By 
the custom of the mofussil a pleader, employed by a party to 
a proceeding before a court, is bound faithfully and exclusively 
to serve that party, throughout the whole proceeding...The 
pleader in the mofussil is not merely an advocate—he is the 
confidential legal adviser of his client. For legal advice, for 
the prosecution of legal proceedings in all their stages, the 
chent depends on the pleader. This dependence makes the 
position of the pleader peculiary onerous.” Probably a 
barrister practising in the mofussil Would be in the same position. 
See, for example, the recent pronouncement of the Privy Council 
in Home v. Douglas. 
17 GC. W. N., 215. 
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Tue Law or Evtpgncg as administered in Brħtish India. By 
Mahim Chandra Sarkar, Rai Bahadur, Retired *Sub-Judgee of 
Bengal, assisted by Subodh Chandra Sarkar, B. L., Pleader.— 
M C. Sarkar and Sons. Calcutta 1913 pp. CXVI, 828. Price 
Rs. 9g. . 

Rai Bahadur Mahim Chđêndra Sarkar has already been in 
the field with annotations of several Acts of the Indian Le- 
_gislature and he has earned the reputation, well deserved 
no doubt, of a painstaking commentator. He is second to none 
in the fullness and copiousness of his notes And in this his 
latest production the record is not broken. Almost all the 
legal classics bearing on ‘the subject, ‘and the report, 
official and unofficial, have been drawn upon and collected. 
Appendixes have been added dealing with miscellaneous 
matters such as the speech of Sir James Fitz-James Stephen, 
the report of the Select Commity, the Oaths Act, etc., etc. 
Separate space, and respectable too, has been allotted ‘to the 
subject of the examination of witnesses. The book is a handy 
one and will unquestionably be found useful by practitioners. 
The proof sheets, however, do not seem to have been carefully 
revised. We hope that in the next succeeding edition press err- 
‘ors will not disfigure an otherwise excellent work. ‘The price is 


moderate. 
e 
e 


REVENUE Reports For THE UNITED Provinces of Agra and 
Oudh. Edited by Banke Behari and Nirt Behari; 1912. In two 
parts—Price Rs 7 paper-bound—Nazair Kanun-i-Hind Press, 
Allahabad. - - 

The book is a complete, collection of Rent and Revenue 
cases decided from the year 1902 to the year 1909 by the Privy 
Council, N. W. P. High Court, the court of Judicial Commissioner 
of Oudh and the Board of Revenue. It is divided into two parts. 
The first contains cases decided by the Privy Council while the 
other, those decided by the Oudh Court. The book is well 
arranged and we have no doubt that the lawyers practising in 
the Revenue Courts will find it very useful. The binding and 
printing are neat but the price is rather high. 
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MUHAMADAN TESTAMENTARY LAW 
AND ITS EVOLUTION. 
I. 


“When-:Moderm Jurisprudence shows itself in the rough,” says 
Sir Henry S. Maine, “wills are rarely allowed to dispose with 
absolute freedom of a dead man’s assets”, (Ancient Law p. 224.) 
It is exactly to this stage in Muhamadan Lew that we should trace 
the origin and development of those ideas which culminated in a 
systematic power of testation familiar to the pagan tribes of the 
Arabian Peninsula. Whether the form of testament known to- the 
pre-Islamite Arabs js indigenous or is exempt from the suspicion 
of a Roman origin is’ not free from doubt. And the striking re- 
semblances between the Roman and Muhamadan Wills which will 
be pointed’ out later on lead to the irresistible inference that the 
rudsmentary conceptions of will-making prevalent among the Arab 
races must have received their finishing touches by contact with 
Byzantine learning in Syria and Egypt. Mr. Theodore P. Ton ip 
two instructive articles entitled “Roman Law and Muhamadan 
Jurisprudence,’ sums up the result of his investigations as 
follows :—*It will be seen that there really exists between them an 
identity in more than one respect and as a French Jurist well ob- 
served, this connection can not be attributed to mere accident.” 
[ Michigan Law Review, Vol VI. (1907) p. 214], To the same 
effect, that ripe scholar and distinguished Lawyer, Rt. Hon'ble, 
Syed Ameeg Ali observes im these terms :—The position, therefore 
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of the Mussalman lega! system seems to be this, that whilst the 
major portion of its pules regarding domestic institytions bears the 
closest analogy to the Hebraic laws the principles svhich regulate 
the distributions of property have little in common with the Hebraic 
gystem byt offer a strong resemblance, in certain instances, to the 
principles of Roman Jurispr&dence* (Ameer Ali’s Personal Law 
of the Muhamadans, second edp., p. 2.) 


It is the purpose of the present article to show that the Mu- 
hamadan Testamentary succession is one of the ingtances referred 
to in the above citation which has been modified by the beneficent 
influences of Roman civil law and certainly modified for the better. 
Mr. Jarman defines an English Will as “an instrument by which a 
person makes a disposition of property to take effect after his 
decease, and which is in its nature ambulatory and revocable during 
his life.” (Jarman on Wills, p. 16). A wasiat (Muhamadan will) is 
defined in Fatwa Alamgiri as “the conferment of a right of property 
in a specific thing or in a profit or advantage in the manner of a 
gratuity to take effect on the death of the, testator.” a 


Under the Muhamadan law, therefore, a will may be made 
either orally or in writing and thus is a proceeding rather than a 
document by which a dying Muhamadan gives effect to his last 
wishes. In this respect it approximates more and more to the early 
Roman Will which, as the researches of Sir Henry Maine unmistak- 
ably show, is the exact reverse of a modern Will. Briefly put, the 
latter is revocable, takes effect after the deatheof the testator, and is 
secret. Whereas the former is “a conveyance tater vivos, a complete 
and irrevocable alienation of the Testator’s family and substance to 
the person whom he meant to be his heir.” (Maine’s Ancient Law, 
p. 202) Thus it took effect immediately, and as it was direct alien- 
ation to the very person who was to be the heir, it was not secret 
and as it amounted to “an out and out conveyance” of the testator’s 
estate, it was not revocable as there could be no new exercise of a 
power which had been exhausted. The crucial proof for the identity 
of the conceptions underlying the Roman and the Muhamadan Will 
lies in the fact that the attributes of the latter bear an impress 
of the leading characteristics set forth above.” In fact Muhamadan 
Lawyers seem to have consciously struggled against the recogni- 
tion ofan institution which signifies an endowment with a thing 
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in a way which occasions such endowment to be referred tu a time 
when the propesty has become void in the proprietor (i e., the testa- 
tor) and as an endowment with reference to a future period (as if a 
person were to say to “another, I constitute you proprietor of this 
article on the morrow”) is unlawful, supposing cven that the donor's 
property in the article still continues to exist at thal time, it follows 
that the suspension of the deed to ą period when the property is 
null and void, (as at the decease of the party,) is a fortiori unlawful. 
‘Hedaya quoted in Ameer Als Muhamadan Law, Vol. IL, p. 457) 
The Pre-Islamic laws seem therefore to have recognised no devolu- 
tion of property to take effect at a future time and when contact with 
Roman Jurisprudence imported, later, this innovation into the Muha- 
madan System, the jurists of Islam, though unable to resist the 
current of popular feeling, could not help sounding a note of 
dissonance which was an index of the earlier state of the law. 
And as no Muhamadan Jurist of any reputation could recognise 
any extra-Koranic source of law, some tradition of Mohammad had to 
be found sanctioning the change. Hence remarks M. Santaraya, 
“A will from the Mussilman point of view isa divine institu- 
tion, since its exercise is regulated by the Koran.” Again the 
horror of a Roman dying intestate is welkknown. The instinct is 
dué to the peculiar constitution of ancient Roman society. On 
the death of a Roman his unemancipated children became 
his heirs) His emancipated sons were rigidly excluded from 
inheritance. If he died sonless the ‘nearest grade of the 
agnatic kindred’ sucæeded and in the event of its failure, the in- 
heritance escheated to the gentiles, że., entire body of Roman citi- 
zens bearing the same name with the deceased. Cognatic succession 
was a thing unknown to the ‘Twelve Tables’. Emancipation from 
‘Patria Potestas’ of the father, was in those times, a signal mark of 
paternal favour and if sons thus emancipated were to be cut off from 
inheritance and left absolutely without provision by intestacy, the 
reluctance to incur it was a deep-seated instinct in a Roman of the 
era of the Twelve Tables and found its outlet in the form of passion- 
ate enthusiasm for the power of testation by which the dictates of 
natural affection were allowed to override the rigour of the anomalies 
of the then existing law. . 

Somewhat similar was the estate of the Pre-Islamite law 
when Mohammad began his legislation. Agnatic succession was the 
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law of the land. In fact Arabs carried their aversion to women 50 
far as even to bury female children alive. The excellence of Mobam- 
mad’s legislation lay i in the completeness with which. jt uprooted the 
baneful custom and gave women a superior legal position. A Wo- 
man’ s right to inherit to the estate of her parents was recognised 
and the law of inheritance was so modified as to give full ‘scope to 
the claims of cognates,’ But there was one defect in the nationaf 
institutions which even Mohammad could not remedy: It was the 
denial of the principle of tepresentation which obtaing in the Roman 
and all allied systems and also in Hindu Law. The fact that 
Mohammad did not alter the harsh and unjust rule, though he him- 
self suffered by it, clearly indicates the pertinacify of Semitic custom 
against its recognition. Still Mohammad did what was in his power 
to mitigate the hardships of its operation. He is reported to have 
called into requisition the practice which must have been widely 
prevalent among the jewish and rabbinical tribes affected by contact 
with Roman Government and civilization—that of making disposi- 
tions of property at the eve of approaching death. Mohammad 
turned this practice into account by enabling Muhamadan grand- 
fathers to devise their property in favour of grand-sons whose fathers 
had predeceased them. .Alike in early Roman Law and in the Law 
of Arabia prior to the advent of Islam, the system of inheritance was 
in jarring discord with the dictates of natural affection. Emancipa- 
ted sons could not succeed to the estate of their father, in the former ; 
and fatherless grand-sons were excluded by their uncles from in- 
heriting to the property of their grand-father, in the latter. The 
genius of Roman Lawyers invented a form of testation which did 
away with the anomalies of theexisting system and made the family 
as defined by law co-existent with the family as defined by natural 
affection. The genius of Mohammad rose equal to the occasion and by 
recognising in time a complete power to leave by will the entire pro- 

pertyofa Musulman just before his death, would have pruned the sys- 
tem he founded of its archaic character but for the perversity of 
the views and narrow-mindedness of the Muhafnadan Jurists 
‘of the ist and 2nd centuries after hisdeath. The tradition on 
which is based the authority to make testamentary dispositions of 
property is as follows :—Abbi Wakkas says, “In the year of the 
conquest of Mecca being taken so extremely ill that my life was 
` despaired of, the prophet of God came to me to pay a visit of 
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consolation. I told him that by the® blessing of Cod, having a 
‘great estate but no heirs, except one daughter, pars to know 
if I could dispose all of it by will.” He replied : : ‘No? And when 
I Severally interrogated him if I might leave two thirds or one-half, 
he also replied in the negative—but when I asked if I might leave 
a third, he answered ‘yes, you,may lgave a third of your property 
“by will, but a third part to be disposed of by will is a great portion 
and it is better you should leave yður heirs rich than in a state of 
poverty which might oblige them to beg of others.” (Quoted in 
Ameer Ali’s Muhamadan Law, Vol. I, pp. 458 and 459). . Muha- 
madan Jurists, who developed the principles of testamentary law 
upon the basis of the above tradition have signally failed to grasp 
the import and full significance of the Prophet’s answer as embodied 
therein. They take it as the command of Muhammad that the 
one-third limit reserved for Abbi Wakkas inculcates a universal 
rule to be applicable in all cases and under all circumstances, 
But the cautious and the qualified way in which’ Muhammad’s reply 
is concluded clearly indicates his intention that no more than a third 
could ‘be willed away and is not to be taken as a universal rule of law 
but only as applicable to the particular case in hand. A daughter, 
it must not be forgotten, occupies a very high place in the scheme 
of succession as chalked out by Muhammad; and when a daughter 
exists, to will away anything more than a third of a man’s property, 
is the highest act of impiety and’ want of filial affection, such as 
deserves the condemnation of God, especially when; it has to be re- 
membered, that “a will is a divine institution sanctioned by the 
Koran”. To infer therefrom that a testator could not dispose of by will 
the whole of his property or more than a third, even in the absence of 
near relations such as a son or a daughter and that the Prophet of 
God intended by the above tradition to lay down an unbending 
canon of restriction in all cases, however remote a man’s heirs may be, 
is in utter discord with everything we know of the life and teachings 
of the Prophet. Be that as it may it seems to have been treated 
by lawyers bf all schools of Muhamadan Jurisprudence as guarding 
the rights of all inheritors, however remote and restraining bequests 
only to the extent of one-third. The office of a wasiat (4a a . 
Muhamadan will) is well summed up by M. Santaraya as follows:— 
It offers to the testator the means of correcting to a certain extent 
the law of succession and enabling some of those relatives who are 
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excluded from inheritance to obtain a share in his property and of 
recognising the serviges rendered by a stranger or the devotion to 
him in his last moments. At the same time the Prophet has declared 
that the power should not be exercised to the injury of the lawful 
heirs.” To sum up. The foregoing examination, into one of the 
rudimentary conceptions of an archaic system of law, brings into | 
bold relief the view consistently * advanced: by the present writer 
that custom is a potent and never- failing source of law in primitive 
_systems of Jurisprudence. * The famous Twelve Tables was only a 
statutory enactment of the pre-cxisting customs of the Romans. 

` The Hindu Smriti writers, at least the earliest of them, simply 
recorded the customs‘ they observed and are often frank in their 
statement that they recorded only what they observed. Muhamadan 
legislators, like lawgivers of all other countries, ‘utilised the existing 
customs as the working basis of their universal code of law. 


But Muhamadan Jurisprudence in particular is a theocratic 
` code And though its founder and successive promulgators knew 
well of the nature of the resources on which they worked, ahd did 
not hesitate even to borrow from foreign customs and ideas, still, they 
had to colour them with a “halo of Koranic traditions and sayings,” 
And the genius of Islamic Jurisprudence lays in its plasticity and 
capacity to assimilate new conceptions, not inconsistent with the 
well understood tenets of its creed. To quote again from Mr. Theodore 
P, Ton, “Notwithstanding their strong attachment to the ‘law of 
God’ expounded by Mohammad, the Mussulman Jurists did not 
scruple to adopt a foreign law if they thought it agreed with the princi- 
ples of their religion, the so called Islamization of such law being an 
admitted theory among Mohamadan theocratic Jurists.” [Michigan 
Law Review. Vol. 6, (1907) p. 47} The above statement receivega 
striking illustration in the department of the law of Wills as deve- 
loped by Mohamadan Jurists. "They felt that the wheels of society 
began to move quicker amongst them, and to give full scope to the 
play of commercial transactions, found it necessary toe engraft the 
Roman law of testamentary succession inlo their system. To adopt 
it in Æo would be to do violence to the cherished usages of the 





* Sec “Influence of custom on Musalman Jurisprudence’ by the piesent whiter 
VAL Ja 201, 217. 
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country as sanctified by the enduring words of the Prophet. To 
strike at a medium course and give the people of the Arabian 
Peninsula a partial power of testation was a step which was at 
once in accord with the popular sentiment and the petrified cus- 
toms of the various tribes whose only bond of union, lay in an 
„adherence to the faith of Muhamma@and to the laws enunciated 
by him. z 
S, Vencatachartar, B.A. M.L. 
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CASES AND COMMENTS. 


Oaar 
ENGLISH. 
Tort—Aerident—Death of a daughter Fathers snil fer damages— Principis on 
which damages should be assessed. . 
Taff Vale Railway v. Jenkins—L. R. A.C. 1973 P. I. 

A Railway Company is responsible for damages for an accider:t 
which takes place on account of its negligence resulting in the death 
of plaintiffs daughter. But what is the principle upon which da- 
mages are to be assessed? In Dalton v. South Eastern Railway 
(4 C. B. N. S. 296) it was held that it must be proved thatthe child 
was actually earning money or money’s worth. Similar law was laid 
down in Bourke v. Cork, 4 L. R. Ir. 682, Holleran v. Bagnell, 6 L.R. 
Ir. 333, ves, that in such a case plaintiff would fail unless he, could 
show by evidence that there was in existence, at the time of the 
death of his child a state of facts in connexion with him, out of 
which a pecuniary advantage arose or had formerly arisen and was 
likely to arise again. An opposite view was taken in Franklin v. 
South Eastern Railway Co., 3 H. and N. 211. The House of Lords 
have finally settled the question in the case under review. In this 
case the plaintiff's daughter who was nearing the completion of her 
apprenticeship as a dress-maker was killed*by an accident on 
account of thee negligence of defendants. It was found that she 
was an unusually intelligent girl and was likely in the near future 
to earn a remuneration which might quickly have become substap- 
tial. The Jury upon this finding awarded £ 75 as damages. The 
House of Lords held that the question was one of fact and the Jury 
were justified in this finding. 


e 
Lateral support—Rarhway—Alines lying onbide certain Hmils—8 and 9 View C. ro— 
Natural right, 


Howley Park Coal and Cannal Co. r. London and N. W. Railway Co., 
L. R. A. C. 1913, 11. 


The decision of this case though based on the construction ofan 
English statute (8 and Vic.c.20) is of great importance as laying down 
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the rights of purchasers of land to support from minerals belonging 
*o the owners of the adjoining land. The statute referred to provided 
that when a Railway purchased land for the construction of railway 
sit Should not get the minerals unless the minerals were expressly 
conveyed to it but the owner of the minerals was free to work them 
after giving thirty days notice to the Railway, which the latter could 
‘meet by giving a counter notice enabling it to stop the working by 
paying compensation. This was limited to forty yards on each side. 
The question which arose in the case was whether the mineral owner 
could work the minerals outside those limits without regard to the 
right of the company to the lateral support of their property or the 
railway had a right to an injunction to stop the mineral owner from 
working the minerals? The House of Lords answered the question 
in favour df the raifvay company. They held that a right to lateral 
support was not an easement that arose out of a grantor by pres- 
cription or by implication of the intention of the predecessor-in- 
title in making the conveyance. It was a natural right of property. 
The common law right of a man whose property was laterally 
supported by that of his neighbour was to look to his neighbour not 
to use that property in a way injurious to his property. The neighbour 
was also under an obligation not to so use his property as to cause 
injury to the other property. That being the law their Lordships held 
that the forty yards limit prescribed by the Statute did not affect 
any land lying beyond the forty yards. 

When the Act was passed about fifty years ago mines were not 
worked so deep as theẸ are at present and forty yards were consi- 
dered to be sufficient to support the adjacent property but mines 
are worked very deep in these days and hence the necessity of ex- 
tending that limit further. Their Lordships could not, however, 
extend the provisions of the Act, as regards paying compensation 
to the mine-owner, and issued the injynction sought for. 


Vendor and purchaser—Warranty—Test 4 — Representation. 
Hoeflbut Symons & Co v. Buckleton, 1913 A. C. 30. 
Where a plaintiff, relying on the position of the underwriters of 
a company and without any fraudulent misrepresentation on the part 
of their agent and believing that the company was floated fora 
specific purpose, purchases shares in that company, can he sue the 
° [ix 7] 
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underwriters for damages ọn fheground that there was a warranty that 
the company was floated for that particular purpose? ‘The House 
of Lords answer the question in the negative. : ; 


The facts of the case were as follows :—The defendants, who 
yere rubber merchants, underwrote a large number of shares 
in a company called the ‘ Filssola Rubber and Produce Estates: Ld’ 
and asked their agent Johnson to sell shares, Plaintiffhearing of such 
company asked Johnson on telephone “Are you, bringing out a 
rubber Co.” Johnson ahswered “We are.” Plaintiff then asked 
whether the company was “all right” and Johnson answered “We 
are bringing it out.” Plaintiff said “ That is good enough for me” 
and purchased 6,000 shares of that company on subsequent days. 
There was a deficiency in rubber trees and the price of.the shares 
having fallen the plaintiff sued the underwriters for ` damages, 
Plaintiff's case was that the position of the defendants was such 
that the statement of Johnson that the defendants were bringing it 
out was a sufficient warranty to him that the company was all 
right in every respct. The finding of the Jury was that there was 
no fraudulent misrepresentation on Johns6n’s part but ke did war- 
rant that the Filisola Company was a rubber company while as a 
matter af fact it was nots On these findings the courts below gave 
him a decree. 


The House of Lords, however, took quite a different view. They 
held that the statement was made in answer to an inquiry for infor- 
mation and there was nothing to show that therg was any intention 
on the part of the parties that there should be ‘contractual liability in 
respect of the “accuracy of the statement. In every case a special 
contract of warranty collateral to the main contract which induces the 
purchaser to purchase has to be proved, The contract may be express 
or implied. l 

* The question whether a thing was sold with a warranty is a 
question of fact in each case but their Lordships held that it having 
been found that there was no fraud practiced in the «ase, question 
of warranty ought not to have been left to the Jury. Similar view 
was taken by the Calcutta High Court in Shoshi Mohun Pal v. 
Nobo Krishto, 4 Cal., 801, 806. Compare section 117 of the Indian 
Contract Act. - 
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NOTES AND CUTTINGS. 


The Hon’ble Mr. Justice CGhamier,is shortly to procee@ on leave 

‘to England. We think no judge has deserved his rest better than 
His Lordship whose industry is onty equalled by his ability. It is 

admitted on all hands that Mr. Justice. Chamier has ‘been a great 

accession to the Allahabad High Court and we hope and trust that 

this short spell of rest will restore him to his health and that there is 

no truth in the rurhour that His Lordship does not mean to stay on 

the Bench for the full length of the period for which he can serve. 


The temporary vacancy so caused will be filled by Mr. Ryves, 
the Government Advocate. Mr. Ryves is one of the senior counsel of 
this court, and has held the appointment of Government Advocate, 
ever sinice’Mr. Justice Chamier was elevated to the Bench. He has 
had a long and varied experience, having officiated ‘as a Judicial 
Commissioner in Oudh, a Judge in the Calcutta High Court and 
lastly as a Judge jn the Panjab Chief Court He has always 
commanded the respect of the Bench and his colleagues at the 
Bar, who know him to be a man of quiet temper and courteous 
demeanour. In congratulating Mr. Ryves on his appointment we 
wish him every sugcess. ` 

e 





The death of Lord Macnaghten deprives the English Bench of a 
Judge of the highest eminence and the legal world of a jurist of 
great and widely-respected reputation, Lord Macnaghten had been 
holding his high judicial office for over 25 years, having been 
appointed in 1887 as Lord of Appeal Jn-ordinary by Lord Salisbuty. 
He was born in 1830, educated at Trinity College Cambridge and was 
called to the Bar at Lincolns Inn in the early fifties of the last 
century. He sat in Parliament, in conservative interests from 1880, 
until his elevation to his Judicial office. He was an Honorary LL. D. 
of Dublin, a Privy Councillor and a G. M.G. It is impossible 
to speak too highly of his judicial services to the Empire. A 
profound lawyer, who knew of several systems of law, a man 
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of great mental power, ang intellectual accomplishments. He 
was never dull or dry in his learned and elaborate exposition of law. 
What distinguished Him chiefly from his compeers w&s a breadth of 
view, which brushed aside narrow technicalities, and a lucid and not 


unoften pungent style. For many years past, he was the one Judge 
im the Psivy Council whose judgments inspired confidence and 
commanded respect in this colintry, and it is a matter of regret that + 
the Privy Council is sensibly thg poorer today without him. ' 


COMPENSATION TO ACCUSED PERSONS. — The Chicago Legal 


News gives us the following useful information which we bring to 
the notice of our Legislature. 


TRIAL—Massachusetts has a law to authorize compensation 
in certain cases to persons confined while awaiting trial. 


“Section 1. Any person in this commonwealth who is kept ın confinement awaiting 
tual for more than sis months after having been indicted, and who is finally acquitted 
or discharged‘ without trial, uf the delay in tnal was not at his request or with his 
consent, or at the request or with the consent of his attorney of record, may receive 
compensation fox the period of his confinement afte: the lapee of said mx months 
and unt! his acquittal or discharge : provided, thet the payment of compensation 
is approved by the judge who presided at the tnal, or in case of a discharge without 
trial, is approved by a justice of the Superior Court sitting, at a session for cnminal 
business in and for the county in which the indictment wes found. Such compensation 
shall be paid by the county ın which the indictment was found and shall be equivalent 
to the amonnt which the indicted person earned o1 received from his regular employment 
for any period of equal length the two years immediately preceeding his confinement and 
if he had no employment, the compensation shall be such reasgnable sum as shall be 
determined by the judge who presided at the trai, or in cas®of a discharge without trial, 
by a Justice of the Superior Court sitting at a session fo. criminal business in and for the 
county in which the indictment was found. The judge or justice, upon application 
by the person acquitted or discharged shall give a heanng at which such person o his 
representative may be present, if he so desires, and the district attomey or other officer 
representing the commonwealth or the county may also be present, and the person acquitted 
or discharged and the commonwenlth or county may offer testimony as in any civil care. 
The decision of the fudge ot Justice shall be final. 





ONE dull day in a law office in a small Kansas town, the law- 
yer and his.assistants were much surprised to see entering the docr 
a man with a badly swollen face tied up with a big handkerchief. 
Before -saying anything he sank wearily into a chair, Scenting an 
assault and battery case, and; perhaps a damage suit, the lawyer 
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briskly inquired what he seid do for the weary one and the answer 
he received was: : 

“ Say, is thjs the place where you pull teeth ?” 
“No,” replied the lawyer. “We sometimes help people to cut 
their teeth, but we never pull them."—Chicago Legal News. 
A a e 





PRIVATE BANKS.—George H. Parmele in the November num- 
ber of Case anal Comment, in writing on the Prohibition ef Private 
Banking says: 


“As to the merits of the question: It is clear upon one hand 
that the right of banking in all of its departments, save the při- 
vilege of.issuing bills to circulate as currency, is not a franchise at 
common law, but a right to be enjoyed by individual citizens at their 
pleasure; and upon the other hand, that the state may reasonably 
regulate and restrain the right of banking. There is, however, a 
square conflict of opinion among the state courts on the question 
whether this power to regulate and restrain includes the power to 
prohibit private individuals from engaging in the business of bank- 
‘ing. Such power has been affirmed by the North Dakota Supreme 
Court and by the Wisconsin Supreme Court, and denied, except as 
to the privilege of issuing bills to circulate as money, by the South 
Dakota Supreme Court and by the Nevada Supreme Court.” 


In Illinois Senator Samual A. Ettelson has prepared a bill l 
which he will introduce in the legislature in January, calling for 
practically the same supervisions for private banks as is now given 
to state banks. 


e The bill prohibits any one from entering the private banking 
business or from transacting “business in the way or manner of a 
bank, or in such a way as to lead the public to believe its business 
is that of a bank, ” without first obtaining a certificate from the 
auditor, of public accounts. Chicago Legal News) 


Ci 


JUD6E COFFEY of the Probate Department of the Superior e 
Court, of San Francisco, broke a lance recently with two attorneys 
who were arguing greedily abqut an allowance of fees. 


76 NOTES AND CUTTINGS. . 
e 


First Attorney: If your Honour please, to grant such a thin 
would be the height of injustice ; in the common par lanes of ou 
mother tongue I call it gall. 


Judge Coffey: All. Gaul is divided into three parts, two "o 
which seem to be before the court. ; 
i Second Attorney: From the tonë of your Honour’s remark, one 
may infer where the third part ig-—Central Law Journal. 





ELECTIONS.—An election is held in Martin v. Mc*Marr (Okla) 
38 L. R. A (N. S.) 1007, to be void where qualified electors are 
corruptly and fraudulently deprived of an opportunity to register 
and vote, sufficient in number, had all been counted for the next 
highest candidate, to have changed the result,of the election. — 
Bees Legal News. 





LAW LIBRARY. 


INDIAN DECISIONS (Old Series) Vol. 6. Sudder Dewany Adawlut 
Reports. Bengal. Select Reports by Macnaghten Vols I—III. 
Law Printing House, Madras. All India Century Civil Digest, 1811- 
1912. Vol. IE C. P. C. s. 86. to Contract, By B. R. Desai, High Court 
Pleader, Baroda. 


These books do not need to be reviewed -at any length. Their 
respective aims and objects have been already made familiar to 
our readers, and it will serve no useful purpose, to restate them. 


We are sanguine that they have found for theřnselves a large circle 
of purchasers. *¢ 





CHRONOLOGICAL TABLES. 1801-1912. Compiled and Published 
by Amulya Chandra Banerjee, Kalyatirtha, B. L, Vakeel, High 
Court, Calcutta, Anandi Printing Works, 1913. 

This is a very handy book and will prove very useful to all. 


Mr. Amulya Chandra Banerjee deserves special thanke for it. Ht 
has been neatly got up and the price is not high. 





THE Law oF MUNICIPAL CORPORATIONS in British India. In 
three- Volumes. By P. Durai Swami Atyangar, B. A, B. Lọ, Vakil, 
High Court, Madras, Vols I and II. 704, xviii, 764 pp. 
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Since the extension of local self-gevernment to India inaugurat- 
ed by the late Marquis of Ripon so many Acts granting to such 
local bodies farge powers of taxation and authority to contract, 
přivate rights of property have been passed that their name is 

“Legion”. , The Acts so passed differ widely in scopé, and ere 
this it was not possible to get,a synthetic view of the subject. Mr. 
Durai Swami Aiyangar has done a great service to the profession 
to which he belongs by placing æl those Acts within the reach 
of all who may be minded to prosecute.their studies in this field. 
The object of the compilation is succinctly stated in the prospec- 
tus accompanying the first two volumes in these words: “The 
present work aims to present in one view all the Acts relating to 
Municipal bodies, and is also devoted to an examination and 
discussion of the ‘leading principles that ought to guide them in 
the administration of its own affairs and in their relations to the 
public”. We have no hesitation in saying that the learned 
author has eminently succeeded in the-end which he has put before 
himself, The plan of the work is thus described: “Vol. I contains 
the City Municipal Act, 7. e. those relating to Bombay, Calcutta and 
Madras; and Vol. II, the various District Municipalities’ Acts in- 
cluding Burma, the cases decided under all those Acts being given 
as notes under the ‘several ‘sections, Vol. III, which is based on 
standard works on Municipal Corporation, states the law relating 
to them in the abstract and is devoted to a discussion of the general 
principles that ought to guide them in the administration of their 
daily affairs, all tfe Indian and the relevant English and American 
cases being collected examined and considered ,in their proper 
places under appropriate headings.” It is needless to say that the 
publication of the third Volume is awaited with eagerness and 
interest. Judging from the prospectus all one can ‘say is that a long- 
felt want will be effectually removed by Mr. Aiyangar’s proposed 
work. We wish him every success. Everything considered—the 
matter as well as the form— the price, Rs. 22-8-0, is not much. 





THE Law of Arbitration in British India. By Gopaldas Jhamat- 
mal Advani, Pleader, Judicial Commissioner’s Court, Sind printed 
at Sind ‘Gazette and Commercial Press. First Edition, Karachi; 
1913. XXXV, 2764. 
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RELATION OF THE LAW OF TORTS TO CRIMES, 


“All that makes existence valuable to any one”, says Mill, 
“depends on the enforcement of restraint on the actions of other 
people”. e The history of civilisation is the record of the struggle 
between ‘might and right, between force and law. Lord Russell in 
his great address at Saratoga ranked “ the narrowing of the domain 
of mere force as a governing factor in the world, the love of 
ordered freedom” high among the true signs of civilisation, while 
lawlessness is everywhere the badge of barbarism. 


There was a time when no courts of law existed for the adjudi- ` 
cation of private rights, and still less was there any organisation 
for the punishment of crimes and the repression of disorder. All 
the established guarantees for the security of life and property, 
were the vestiges of a later epoch, when might gave way to right 
and order and peace took the place of tumultuous violence. The 
childhood of nations ès always a period of ungoverned violence in 
which every man carries his life in his own hand. From a govern- 
ment which was formed to punish, we have, by a process of gradual 
evglution, reached a government which is paid to protect. The 
tendency of modern jurisprudence of all civilised countries is 
towards doing away with the use of capital punishment, and we 
are learning to pay higher and higher respect to the person than 
was accorded by our forefathers. The passage of time and the 
humanising fnfluence of religion have tamed the animal instincts 
of man, and we are learning more and more to merge merely 
personal interests in the good of the community. 

It is a mark of advancement when one who deems himself 
wronged seeks redress before a tribunal of justice by the aid ofa 
lawyer. The fact that an important and well recognised class of 
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men is maintained in evesy Civilised country of the globe, trained 
and licensed to assert and defend other men’s rights with the 
persuasion of reason alone, is the highest evidence qf the progress 


. # . . . . . sge @ 
. of mankind. With our ever increasing and widening civilisation, 


“social duties” is a title in law that is continually expanding with 
the ever ‘widening field of modernejurisprudence. The increased 

population of the present day, with their congregation in large 
cities, mingling in the advarement of arts -and science, calls for 
the exparsion, for the new application of legal principles, and in 
no department of law is this expansion and advancement so 
noticeable as in the realm of “social duties”. As humanity slowly 
advances towards the light of a perfect jurisprudence, the more 
clearly do we behold engraven by the hands of Divinity the letters 
of dazzling brightness—“ Thou art thy brother's keeper”. ` 


It is necessary to bear the broad distinction in mind that in the 
case of crimes, their nature being contagious, it is the duty of the 
State to undertake the prosecution of the offender and to sentence 
him, on conviction, in a way that'may operate as a punishment to 
him and as a warning to others. In the ‘case of civil itjuries the 
dispute may safely be left in the hands of the parties affected by 
it, and the object of the ‘ultimate decision is not punishment but 
compensation and redress. Thus Wharton defines Tort as “an 
injury or wrong,” while crime is defined as the “ violation of a right 
when considered in reference-to the evil tendency of such violation 
as regards the community at large”. A tort is a wrong (not being 
a breach of contract) giving rise to a civil remedy, an act or 
omission, which prejudicially affects another in some legal private 
right, że., right in respect of either reputation, person and liberty, 
or property. In the words of Sir Frederick Pollock, “all members 
of a civilised commonwealth are under a general duty towards 
their neighbours to do? them no hurt without lawful cause or 
excuse, Breach of it will entitle some one to bring an action for 
redress. An offence punishable by the state may net create any 
such private right. If it does not, it is no civil wrong; and this is 
in fact the case with some of the gravest public offences.” 

It will have been clear that compensation and redress*are two 
different forms of sanction which the law attaches to its commands. 
Compensation is usually awarded in the case of civil injuries, and 
punishment is inflicted for that class of heirious injuries known a3 


I 
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crimes (but see’ sections 250,545 and #53,of the Criminal Procedure 
Code). Compensation is made to the injured party for his indivi- 
dual benefit while punishment is inflicted for the benefit of the 
public at large. The object of the former is to recompense, and 
that of the latter is to deter. A civil suit will be for any civil 
wrong or tort, while criminal proceedjngs are instituted for crimés 
‘and offences. ; 

From the principle-Sa/xs populi suprema ler-and from the 
very nature of the social compact on which municipal law is theo- 
retically based, and under which every man when he enters into 
society gives up a part of his natural freedom, result those laws 
which in certain cases authorise the infliction of penalties, the pri- 
vation of liberty and even the destruction of life with a view to the 
future prevention of crime and to insuring the safety and well-being 
of the public ; penal laws should however evidently be restrained 
within the narrowest limits, which may be deemed by the legis- 
lature compatible with the above objects, and should be interpreted 
by the judges, and administered by the executive, in a mild and 
liberal spirit. All penaf statutes should be construed strictly, ££., 
the court must see that the thing charged as an offence is within 
the plain meaning af the words used, and-must not strain the words 
on any notion that there has been a slip, that there has been a casus 
omissus, that the thing is so clearly within the mischief that it must 
have been intended to be included, and would have been included if 
thought of. On the other hand the person charged has a right to 
say that the thing charged, although within the words, is not within 
the spirit of the enactment. The degree of strictness applied to the 
construction of a penal statute depended in great measure upon the 
severity of the statute ; when it merely imposed a pecuniary penalty, 
it was construed less strictly than when the rule was invoked is 
favoren vitæ. The effect of the re of Strict construction might 
be summed up in the remark that when an equivocal word ot am- 
biguous sentence leaves a reasonable doubt of its meaning which 
the canons of interpretation fail to solve, the benefit of the doubt 
should be given to the subject and against the legislature which 
has failed to explain itself. 


No such leniency has been shown and no presumption sanctioned 
by the Legislature with regard to the interpretation and adminis- 
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tration of the law of torts. Death, transportation, penal servitude, 
imprisonment, forfeiture, fine and whipping are the forms of pu- 
nishment peculiarly amenable to the object of the „Legislature in 
preventing the perpetration of crime and securing the well-being 
of society. The only modes of punishment provided for the re- 
thedying Sf torts (besides cosfs) are damages, and injunction which 
is another form of damages. Whereas the courts in India have to 
construe the language of a Cod& which is intended to be complete 
in itself, the law of torts is subject to daily growth as society ex- 
pands. Whereas punishments, their kind_and extent are not 
wholly a matter for the discretion of the magistrate, punishments 
for torts, £. e, the awarding of damages, has to bè left to the discre- 
tion of the judge acting as jury. The discretion of the court is not 
arbitrary, but sound and reasonable, guided by judicial principles 
and capable of correction by a court of appeal, and in awarding 
damages, the court will have regard to the knowledge, intention - 
and conduct of either, or both ‘parties and may increase or diminish 
the amount accordingly, The remedies against crimes are clear and 
specific; those for torts are no less so, but crimes having been codi- 
fied, have their scale of punishment duly regulated, while only broad 
rules have been laid down for the guidance of judges in torts. 

On the other hand, whereas in civil actions, when the facts are 
ascertained, it is comparatively easy to fix the obligation of the 
debtor, there is no standard for measuring the obligation of the 
criminal to the State, to be “paid” as a penalty. The- principle 
underlying the maxim, “an eye for an eye anda tooth for a tooth” 
might answer insa primitive age as a sort of standard, but it is crude 
and unscientific. Exposure, conviction and imprisonment being 
unbearable agony to one, they are trifling incidents in life to another. 
The primary object in passing sentence is, as it ought to be, not an 
attempt to make the punishment fit the crime, but to make it fit 
the criminal. The purpose is not retribution, but reformation, to 
prepare him for the right use of his liberty. Attention should be 
centred upon the future and not upon the past. The criminal 
is imprisoned, not so much for doing what he did, as for being 
what he is, and the purpose is to make him what he eught to 
be. The State has a greater interest in what an offender will be 
and do in the years after his release than in what he did before his 


imprisonment began. s ~ 
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It is a well known fact that the pfocesses of a civil court are 
Mong and expensive, whereas the processes of a criminal court are 
mprompt and inexpensive. Criminal courts, therefore, demand strict 

cleanliness of conduct from the complainant when he has once 
launched a criminal charge, which involves not merely the liberty 
but the honour and reputation of the accused. -° . 

Damages and injunction are merely two different forms of remedy 
against the same wrong; and the facts which must be proved in 
order to entitle a plaintiff to the first of these remedies are equally 
necessary in the case of the second. Damages are the pecuniary 
satisfaction which a plaintif may obtain by success in an action. 
They may rise to ålmost any amount, or they may dwindle down 
to being merely nominal. They may be governed by rules so strict 
as to enable the judge to dictate their amount as a matter of law, 
or they may be left, within loose limits, almost entirely to the dis- 
cretion of the jury. It becomes then a most important inquiry to 
ascertain the principles by which they are measured, and the 
species of evidence by which they may be aggravated, or reduced. 
When the person or character is injured, it is difficult, if not quite 
impossible, to fix any limit, and the verdict is generally a resultant 
of the opposing forces of the counsel on, either side, tempered by 
such moderate remarks as the judge may think the occasion 
requires, It must not be supposed, however, that even cases of this 
sort are quite beyond rule; if it were so, there could be no such 
thing as new trials for excessive damages. 

So far as criminaf law is concerned, circumstances, which are pro- 
perly and expressly recognised by the law as aggravations calling 
for increased severity of punishment are principally such as consist 
ir? the manner in which the offence is perpetrated, whether it be by 
forcible or fraudulent means, or by aid of accomplices, or in the 
malicious motive by which the offender was actuated, or in the 
consequences to the public or to individual sufferers, or in the special 
necessity which exists in particular cases for counteracting the 
temptation to offend, arising from the degree of expected gratifi- 
cation, or the facility of perpetration peculiar to the case, These 
considerations naturally include a number of particulars as of time, 
‘place, persons and things, varying according to the nature of the 
case. Generally damages are limited to the loss which a plaintiff 
las actuajly sustained. The defendant is liable for the natural (or 
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probable) and’ ordinary corequences of his act. He is liable for 
such damages as he, in fact, contemplated, or ought to have contem- 

plated, when he committed the tort. AJI other damages will be 
excluded as being too remote. j 


Every one is civilly liable for wrongs done by his authority o1 
done on Ris behalf and ratifigd by him. -An employer or master is 
liable for the wrongs of his servant (whether authorjsed or ratified 
by bim or not) if and so far as they are committed in the course of 
the servant's employment and for the master’s purposes. There 
are. two exceptions to this rute, vfs., (1) in regard to what is called 
‘common employment and (2) in regard to the case of a person 
who is compelled by law to use the service of anbther person in the 
choice of whom he has no discretion. A master however is not 
liable for the criminal acts of his servant, and generally a ‘principal 
is not liable criminally for the acts of his agent, each being liable 
for his own acts and omissions, but the principal or agent may be 
charged with abetting each other. Abetment under the Penal 
Code involves active complicity on the part of the abettor, at a point 
of time prior to the actual commission ofthe offence, and it is of 
the essence of abetrfient that the abettor should substantially assist 
the principal culprit towards the commission of the offence—their 
subsequent knowledge of the offence is insufficient to constitute 
abetment. 


` The law of torts provides five forms of what may be called “ ex- 
tra-judicial ” remedies, vés., expulsion of trespasses re- entry on land, 
recaption of goods, distress, damage feasant, and abate ment of nui- 
sance. There i similarly one form of remedy under the Penal Code 
which may be termed “extra-judicial,” which is embodied in what is 
called the law as to self-defence. Subject to certain restrictions, every 
person has, under the Code, the nght to defend his own body, and 
the bodyjof any other persbn, against any offence affecting the human 
body ; to defend the property, whether moveable or immoveable 
of himself, or of any other person, against any act which Js an offence 
falling under the definition of theft, robbery, mischief or criminal 
trespass, or which is an attempt to commit any one of such offences; 
also against any act which would otherwise be an offenoe, but is 
not that offence by reason of the dcer being of unsound mind, a 
minor, intoxicated person, or a person acting under a misconception 
of fact. The conditions under which persons can go and aid,the State 
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n preserving peace and order are very*tazefully set out in the Penal 


Code, and the person who thus calls into exercise such.extra-judicial 
<emedy must establish to the satisfaction of the Court that all those 
conditions that justify its exercise, have been satisfied in the parti- 
cular instance. To the extent that a person is thus allowed to take 
mathe law into his own hands, it partakes pf the character of arthaic law, 
but the minutely detailed conditions, which fence round the exercise 
of the right, is the characteristic Advance made by a developing 
system of law, ° 


The Penal Code is, by section 2 thereof, made universal in its appli- 
cation to all parts of British India. Every person is made liable to 
punishment without distinction of rank, caste or creed, provided 
the offence with which he is charged, has been committed in some 
part of British India. When an offence is committed beyond the 
limits of British India, but the offender is found within its limits, 
he may be given up for trial in the country where the offence was 
committed (extradition), or be tried in British India (extraditional 
jurisdiction),and that whether the offence was committed on land or 
on the high seas. No Irfdian High Court is competent to hear, try, 
or determine any indictment, or information against the Governor- 
General, or the memkers, of his Council, the Governors of Bombay and 
Madras,and the members of their Councils, and'the Chief Justices and 
Judges of the Indian High Courts. Offences committed by them 
must be heard and tried in England. And although there is no 
exception in favour of any person in the Penal Code, the following 
persons are always &xempted from the jurisdiction of criminal 
courts of every country, vis., (1) the Sovereign (2) foreign Sovereigns 
(3) ambassadors (for offences other than those against the jus gentium) 
agd (4) alien enemies in respect of acts of war. 


With regard to the jurisdiction of courts in respect to person 
in the law of torts, all persons aresliable*for their torts, subject to 
the following exceptions; vis, (1) the Sovereign for personal wrong, 
(2) toreign Sovereigns, unless they waive their privilege, (3) their 
ambassadors, (4) persons who from extreme youth or unsoundness 
of mind are mentally incapable of contriving fraud or malice (5) 
a corpofation, unless an act done is within the purpose of the 
incorporation and is done in such a manner as to constitute a tort 
if done by.a private individual, (6) married woman (but her exemp- 
4c fromdiability has to a great extent been removed by the Married 
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Women’s Property Acts ink*England), It may be interesting tc 
note that certain persons cannot sue in tort owing to personal dis- 
ability, eg, a wife cannot sue her husband for tojt, nor can a 
husband, his wife;,a corporation has no right of action in respect of 
a libel charging it with corruption; a child cannot sue for injuries 
shstained*while en ventre sa njere ; and lastly, a bankrupt cannot sue 
for wrongs affecting his property. 

Torts committed in a foreign country are triable in British 
courts, provided they expressly fulfil the following cémditions: (1) 
the wrong must be of such a character that it would have been 
actionable, if committed in this country, (2) the act must not be 
justifiable by the law of the place where it was committed, (3) 
the act complained of must not be a tort ofa purely local nature, 
6g., trespass. . 

With regard to the question how far the rules of limitation 
affect the institution of complaints or prosecutions, criminal appeals 
and applications, it may be observed that ordinarily there is no 
bar of limitation to their institution, and whenever the legi§lature 
has thought fit to impose any restriction, it has done so in express 
terms, Civil proceedings in respect of the various classes of tor- 
tious acts have their appropriate periods of Statutory limitation, 
after the efflux of which the right of the individual to pursue his 
remedy is lost. The general doctrine of the limitation of actions 
is based upon the assumption that it is in the best interests of the 
public and of the State that there should be gome finality in the 
possibility of litigation, inter est rei publica ut sit Jinis litum. It is 
not a little remarkable that no general time limit has been imposed 
by the Legislature within which a prosecution for a criminal 
offence, must, if at all, be instituted. The Indian Limitation’ A%t 
applies only to limitation of suits, appeals and applications, but 
doés not relate to complaints, of prosecutions, and criminal applica- 
tions. The principle on which rules of limitation are framed have 
been held to have no natural application to prosecutions which 
are in theory at least instituted by the Crown. It may be broadly 
stated that under the Penal Code which follows the English proce- 
* dure in the main, and which prescribes no limitation for the cog- 
nizance of offences, criminal proceedings may be instituted after 
any lapse of time—the only exception expressly mentioned by 
the Criminal Procedure Code being in respect of offences*requiring 
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previous sanction, and for.which sanctidhis granted. Nullum tempus 
occurtt legi, is however gradually becoming mere and more obsolete 
and'many recent statutes have fixed limitations for prosecution. 
Criminal proceedings must be commenced during the life-time of the 
accused and they abate on his death, except in cases of appeals 
from fines, and power is rese?ved tothe magistrate, under section 
203 of the Criminal Procedure Code, to dismiss complaints filed 
after considerable delay. 


Certain articles of the Limitation Act prescribe the ‘periods of 
limitation in regard to criminal appeals. The general rule is that 
except as provided by the Criminal Procedure Code, or by any other 
law for the time being in force, no appeal shall lle from any judg- 
ment or order of æ criminal court. This is in striking contrast with 
section 96 of the Code of Civil Procedure which gives a right of 
appeal from every decree unless otherwise restricted. 


Certain provisions of the law of evidence are peculiar to criminal 
trials eg., the provisions relating to confessions, character, and the 
‘incompetency of parties as witnesses; but apart from these the 
rules of evidence are the same in civil and criminal cases. There is 
however a strong and marked difference as to the effect of evidence 
in civil and criminal proceedings ; in the former a more preponder- 
ance of probability is sufficient, but in the latter, a persuasion of guilt 
must amount to “such a moral certainty as convinces the minds of 
the tribunal, as reasonable men, beyond all reasonable doubt.” 
The sound rule to apply in trying a criminal appeal where questions 
of fact are in issue, is to consider whether the conviction is right, 
and in this respect a criminal appeal differs from a civil one. In the 
lagter case, the court must be convinced before reversing a finding of 
fact by a lower court that the finding is wrong. 

Torts may be discharged in any one ofthe following modes vje., 
death, waiver, release, acquiescence, recovery of judgment and limi- 
tation. Unger section 345 of the Criminal Procedure Code only 
certain offences can be compounded by the person aggrieved. It 
is suggested in Ker v. Leeman (6. Q. B. D. 308) that a compro- 
mise may be lawfully made of any offence which may be made jthe 
subject of a civil action, suchascommonassaultand libel: it is however 
settled that where the assault is coupled with riot, a compromise ig 
illegal and no bar to an action for malicious prosecution, 
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With regard to the docttirle of mens rea, it should be observed 
that under the Penal €ode, the full definition of evesy crime con- 
tains expressly or by implication a proposition as to a state of mind 
of the accused, Therefore ifthe mental element of any conduct 

* alleged to þe a crime is proved to have been absent in any given 
case, the crime so defined is not comntitted. The definitions state 
whether the act must have been done “voluntarily,” “ knowingly,” 
« dishonestly,” fraudulently” &c. On the other hand the ingredi- 
ents to cénstitute a tortious act, are (1) a wrongful act which 
amounts to an infringement of a legal private right, or the breach 
or violation of a legal duty and (2) legal damage, Every invasion 
of a plaintiffs right or unauthroised interference with his property, 
imports legal damage z.e., although a person injurgd may npt suffer 
any pecuniary loss by the wrongful act, yet if it was shown that 
there was a violation of some right, the law will presume “damage” 
It will have been observed that malice is not a necessary ingredient 
to the maintenance of an action for tort, where damage is occasion- 
ed’ by a wrongful act #2, an act which the law esteems an injury. 
The decision of the House of Lords in Aven v. Flood his settled 
that an act not otherwise unlawful cannot generally be made action- 
able by an averment that it was done with malice or evil motive:—the 
only exceptions being in the cases of libel and malicious prosecu- 
tion where it is essential to prove motive to constitute a tort. An 
invasion of the civil rights of another person is in itself a legal 
wrong, carrying with it the liability to repair its gecessary or natu- 
ral consequences in so far as they are injurious to the person whose 
right is injured, whether the motive which prompted it be good, bad 
or indifferent. Purity of motive however, is an important element 
to be considered in awarding damages. -o 

It is not quite settled whether “ compulsive necessity ” may (asit 
does under sections 81 and 94 ef the Indian Penal Code in respect 
of criminal liability) furnish an excuse from civil liability : but it 
is settled that infancy, lunacy and voluntary drunkennegs are not in 
themselves grounds of exemption from liability for civil wrong. Where 
however the existence of a particular intent or state of mind is ma- 

* terial, lunacy &c must, if present, be taken into account as «facts re- 
levant to the question whether that intent or State of mind did exist. 


A plea to an action of tort that the act complained of was done 
with the consent of the plaintiff is always a good defence provided 
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the act itself be nota crime. Nocongent will justify the intentional 
causing of degth &c, but consent may form good justification oma 
charge of common assault. 

There are certain acts which -amount to offences, but do not 
amount to torts. The acts of persons which conduce to the « 
breach of the public tranquillity, are offences in respect of the 
public peace (terror being the gist of the offence), and their 
punishment and repression are properly undertaken by the State. 
Offences cothmitted by public servants; acts done in contempt of 
the authority of public servants, offences in regard to coins and 
stamps, weights and measures, offences against religion, grievous 
offences against the person and offences against property, forgery 
and offences relating to marriage, are offences which from their 
nature as threatening the safety and constitution „of society and 
the realm, require to be dealt with by the sovereign power, and 
their punishment cannot be entrusted to the option of the subjects. 
Offences against the State and offences in regard to the Army and 
Navy are clearly of so grave a character as require to be visited 
with corfdign punishment by the State, the existence and authority 
of which they purport to threaten. ` 


Secondly, thereare certain acts which amount both to torts and 
offences. Such are, actions in respect of abuses of the process of 
law, minor offences against the persone. g., wrongful confinement, 
assault, abduction, minor offences against property, eg., cheating, 
trespass, conspimacy, breaches of trade-mark and property mark, 
defamation, acts and omissions of ordinary negligence. The three 
main heads of duty with which the Law of Torts is concerned, 
namely, to abstain from wilful injury, to respect the property of 
Sthers and to exercise due diligence to avoid causing harm to - 
others, are all alike of a comprehensive nature and are of great ` 
assistance in judging whether a wrong “should be considered us a 
tort or an offence. With regard to nuisance, Underhill says (and 
his words gre also true in respect to other offences), “in the case 
of the infringment of a right, there is a grievance peculiar to the 
party injured, as distinguished from the public generally; but where 
no right is infringed but merely an unlawful act or omission com-* 
mitted or made, then the grievance is properly one affecting the 
public and not any private individual in particular, and if every 
memberef the public were allowed to bring actions in respect of 
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it, there would be no limit t@the number ‘of actions which might 
be brought. The remedy of the public is by indictment, if the 
unlawful act amount to so serious a dereliction of duty as to cons- 
titute an injury to the public. But if in addition to the injury fo 
the public, a special peculiar and substantial damage is occasioned 
to’ an indfvidual, then it is gnly just that he should have some 
private redress,” 


Lastly there is a class of wrongs which are always “private and 
peculiar,” and relief in respect of them can be obtafmed only by 
civil action eg. dispossession, slander of title, wrongs in respect of 
trade secrets, easements &c. 


The reader will now be in a position to understand’ the follow- 
ing lines appearing in Pollock's monumental work on Torts—“ The 
difference between tort and criminal offences is modern. In the 
medizval period, the procedure whereby redress was obtained ‘for 
‘many of the injuries now classified as torts bore plain tracts of a 
criminal or quasi-criminal character, the defendant against whom l 
judgment passed, being liable not only to compensate the plaintiff, 
but to pay a fine to the king. Public and private law, were, in 
truth, but imperfectly distinguished. In the modern Jaw, however, 
it is settled that a tort, as such, is not a criminal offence. There 
are various acts which may give rise to a civil action for tort and 
to a criminal prosecution, or to the one or to the other, at the 
injured parties’ option; but the civil suit and the criminal prosecu- 
tion belong to different jurisdictions and aregrtided by different 
rules of procedure.” 

° NAYAN H. PANDIA, M. A. LL. B., 
Attorney-at-Law, Bombay. 
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CASES AND COMMENTS. 
xi: of Civil Preedure, 1908, O XXT, Pr. 84, A, ga—Sale eai apes in 
arectilion of decres—Date of sale. 
Munshi Lal v. Ram Narain, I. L. R. 35 All, 65. ; 
The point elecided in this case seems to be of first impression. 

n execution of a simple money decree certain property was put up 
or sale on August 22, 1911. Ram Narain offered the highest bid 
n respect of it on that date. The sale-officer having some doubt 
«s to the exact amount of the decree referred to the Civil Court for 
nformation and direction Consequently on that date the~one- 
ourth deposit required to be made by the auction-purchaser was 
aot taka from Ram Narain. On August 28, 1911, the Civil Court 
javing removed the doubt of the sale-officer, the sale was com- 
eleted and the one-fourth of the deposit taken from the auction 
purchaser.” The question under these circumstances was which of 
the two dates should be regarded as the date of sale for the pur- 
poses of an application under Order XXE, rule 89 of the Code of 
Civil Procedure. The High Court hold that the 28th of August 
was the date of sale. “Under Order XXI, rule 84” say the 
learned judges, “ a person who is declared to be the purchaser at 
a sale has, immediately after such declaration, to make a deposit 
of 25 per cent on the amount of his purchase-money to the officer 
conducting the sale. It is therefore, quite clear that for the con- 
clusion of a sale itis necessary for the sale-officer to accept the 
final bid and to make a declaration as to who is the purchaser and 
to order that purchaser to forthwith pay 25 per cent of the purchase 
money”. According to the view here propounded “the date of 
sale” is not the date when the property was actually put up for 
sale, and fhe highest bid was offered for it but the date 
when the sale-officer does something in the matter of the 
sale which has the effect of clearing his mind of any doubt 
that may have existed in respect of it. This, however, appears 
to us to have been laid down a little too broadly. “The date of 
sale” within the meaning of rule 89 is the date on which the pro- 
perty is actually put up for sale, and it is incumbent. upon the 
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sale-officer to take from,tif® purchaser one-fourth of the purchas 
money at once. We do not find in the Code any warrant for the 
sale-officer to adjourn the sale in the way that the sale-officer i 
the present case did. All he could do was to adjourn it to “ 
specified day and hour”. The sale-officer in the case unde 
“review feferred the matter go the Civil Court for information an 
when that information arrived he did not hold another sale bus 
simply ordered Ram Narain to deposit the one-fourth as require» 
by rule 84. His action ©n the 28th August was, therefore, in con 
tinuation of what had happend on the 22nd of August, and, in ou 
opinion, should relate back to that date. As in the case of: 
private sale of property of the value of Rs. rod or upwards, it is a» 
essential condition of its validity that the sale-deed should tx 
registered. The registration may be effected some days after the 
sale, but then the date of registration is not the date of the sale 
It simply relates back to the date when the sale was\actually 
made. The caprice of the sale-officer is not to make a new dat 
for sale. We opine, however, that the decision in the present case 
will have to be taken as limited to its facts and the observations 
of the learned judges as not going beyond them. We think that 
substantial justice has been done and that no,one has suffered any 
harm. 





Registration Act ( XVI of 1908), Section JI—' Presanfalion,” meaningof. 
Karta Xishan r. Harnam, Chand. I. L R, 35 All, 72. 

Paradoxical as the statement may seem the observations of the 
Privy Council fave been the fruitful source of controversy in our 
courts, And one of such cases is the recent one of Mujib-un-nissa 
v. Abdur Rahim, I. L. R., 23 All, 331. The passage in question rens 
thus: “ When the terms of section 32 (Act iii of 1877) are considered 
with due regard to the natureof registration of deeds, it is clear that 
the power and jurisdiction of the registrar only come into play when 
he is invoked by some person having a direct relation fo the deed.” 
Accordingly it was held thata deed presented for registration not by 
the executant himself was not properly presented, although he was 
present and admitted execution thereof. Zs%ri v. Baty Neth, i. L. 
"R. 28 All. 707. That, however, was an extreme view. In Jumba 
v. Aftab, I.L. R, 34 All, 331, where the power-of-attorney authorsi- 
ing the agent ‘to present the document was not produced, it was 
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—ld that there was no proper presentati$nealthough the executant 
as present at fhe registration office. In the marginally noted 
«se, as well agin that of Nath v. Abdul, 1. L. R, 34 AIL, 355, it 
is been ruled that where the person authorized to present the 
oxcument for registration is present assenting to the registration, 
ie mere fact that his was nob the hagd to give it to the fegistrar’ 
oes not detract from the efficacy of registration. The case of ' 
ambu y. Aftab (Supra) has been appealed to the Privy Council, and 
‘e do not propòse to express any opinion *of our own on the point. 
=cut this we must say that the subsequent ruling is more in accord- 
nce with common sense. No doubt the sense of a physical act 
æing done is involved in the word ‘present’ as used in the Act, 
ut if the executant is himself present and assents to its being- 
egistered as a document executed by him, we fail to see why 
hat should not be construed as an act equivalent to acfual pre- 
eentatia. We might possibly conceive of a case in which the execu- 
cant is a person struck with palsy and incapable of using his hands, 
What will happen then? The words ofa statute should be so 
construed s not to land fs in an absurdity. 





Reettal in document—Admisstbility in evidence— Representation in interest of execulant 
Bohari Lal and others v. Makhdum Bakhsh and others, 11 A. L J.221, 

The ruling in the case marginally noted settles a long-standing 
controversy on the question of the admissibility of recitals ina 
document as against the representative-in-interest of the executant, 
The first case in which this point arose is reported in LIL. R..6 Cal., 
264. When, however, the report of that case is scrutinized it will be 
segn that the ruling was given with reference to its particular facts, 
Any observations that may have been made should be restricted to 
those facts and not construed as enunciating a general preposition 
of law. But inthe later case of Manohar v. Sumirta 1I. L. R.17 All, 
428 the principle was extended to the case of an auction-purchaser. 
lt is to be régretted that the learned judges did not consider the 
question with reference.to the words of section 21, Indian Evidence 
Act, but contented themselves with simply relying upon incidental 
observations in the case in 6th Calcutta. -The position of the auc- 
tion-purchaser, however, had not been settled, and he was conse- 
quently regarded asa ‘stranger tothedocument. In view of recent 
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rulings that position can no longer be maintained. See t4 
Mohamed Mosuffer Hossien v. Kishori Mohun Ray, I. L. R. 22 Cal 
909, 919. (P. C.) and Guleargyy. Madh I. L. R., 26 All, 447. Curiou 
ly some recent cases have again decided that a recital in the docu 
ment is not admissible as against an auction-purchaser. See, ag 
BishesheShar v. Harbans, 6 Q: L. J.R. 659 and still more recently 
‘a Calcutta case has rejected it even as against the personal hei 
of the executant. Rahim Jan’. Iman Jan 17 C. L. J. 173. In x 
deciding jt is quite manifest that the provisions of section 21, Indiai 
Evidence Act have been disregarded. In any other view the con- 
clusion come to in the Calcutta cases was not possible. Mr. Justice 
Chamier has with his usual fullness reviewed ål] those authorities 
and come to the correct conclusion, namely, that the recital may be 
proved as an admission as against the represéntative-if-interest. 
The case was one of a private purchaser, but he has subsequently 
extended it to the case of an auction-purchaser also. S. A, 874 of 
1912 decided on the 17th of March, 1913. 
Sarat Chandra Ghose v. Pratap Chandra Ghose, I. L. R., 40 Cal, 332. 


Mr. Justice Chaudhuri, follows earlier ĉases which lay*’down that 
unless the subject and object of a trust can be ascertained the 
bequest would be void for uncertainty. In the case under review 
a lady had made a will directing her trustee to maintain certain 
thakurs and to spend one thousand rupees or more, at his discretion 
for education, marriage of girls, hospitals, feeding the poor &c. &c. 
On a suit for declaration that the gift was void his Lordship set it 
aside so far as that clause was cencerned. N8 Court can correct or 
reform the makadministration of such a trust or direct due adminis-. 
tration. To set aside the gift is to save the property from certain 
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NOTES AND CUTTINGS, 
j ae —e— 0 ° 4 ° 
JUDICIAL REORGANISATION IN THE U.P. 


_ After a long period of waiting the jydicial officers in the U. P. 
had the satisfaction of reading in the provincial Gasette of the 
29th March, the notifications of the Government regarding what 
is known as the “Greeven scheme.” We give below the principal 
notifications, 

The first deals with the ESTABLISHMENT OF SESSIONS DIVI- 


SIONS. 
Thg Lieutenant-Governor of the United Provinces of Agra and 
Ondh is pleased— : 

(a) with the previous sanction of the Governor-General in Council 
to declaré that the province of Agra, shall consist of the sessions 
divisions named in the first ‘column of the schedule appended 
hereto ; . ` 

(4) to declare that each such sessions division shall be the 
district or consist of the districts shown against it in the second 
column of the said schedule: 

(c) to establish aourt of sessions for the sessions division of 
Budaun; and . 

(7) to direct, that each court; hereby or heretofore established 
fọ any sessions division shall sit at the place or places shown 
against that sessions division in the third column of the said 
schedule, . . 

In exercise of the power conferred by sub clause (2) of section 
193 of the Code of Criminal Procedure, 1898, the Lieutenant- 
Governor of the United Provinces of Agra and Oudh is pleased to 
direct that on and after the first day of April, 1913, the undermen- 


tioned additional and assistant sessions judges shall try all cases 
of commitment, appeal and revision within the jurisdiction of 
their respective courts from the districts shown against them 


respeétively:— 
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. District 
1, Additional Sessions Judge of Ama ee «e. Mutha. 
2 Additional Sessions Judge of Aliguh as ... Balandsfahr 
3. Second Additional Sessions Judge of Aligarh .. Eth. ° . 
4. Additional Sessions Judge of Allahabed .. e 
5. eAàdditionaj Sessions Judge of Benares è . Jaunpur. 
6. Additional Sessions Judge of Cawngar na . Banda and Hamirpur. 
7." Additional Sessions Judge of Gorakhpu .. ' ` .. Gorakhpu. 
8. Assistant Sessions Judge of Gorakhpus =k. .. Basti. 
9 


Assistant Sessions Judge of Manpuri s Mainpuri and Etawah. 

The Additional Sessions Judge, Sitapur, for the time being, 
shall try such cases committed to the court of session for the Sita- 
pur sessions division as the Sessions Judge of Sitapur may by 
general or special. order make over to him. The Subordinate 
Judge of Bahraich (Additional), is appointed for fhe time being, to 
he ex oficio Additional Sessions Judge also and to exercise juris- 
diction in the Gonda sessions division. 


` 
OUDH. 
Component . . 
Head quarters of adminis Placé of 
Judgeships. * trative District . sitting. 
Lucknow ae +e Lacknow, - 
Tacknow os a Bara Banki Bara Rank, 
Unao Unen. 
Š Sitapm sé ae Sitapur. 
Sapu Kheri igh Sga Kehii" 
Haida: S we liado Iuda, 
” Fyznbad vi is Fyzabad. 
Fyzabad ay a Sultanpur ee Sultanpur. 
e 
Gonda a oe Gonda. 
Gonda 5 Si Bahiaich k vw. Bahraich. 
. e 
3 Rae Bareli a as Rae Bareli, 
Rae Barelt kis ‘fe Pp brah a = Paitabgah. 


The Additional Sessions Judge Gonda, for the timé being, shall 
try such cases committed to the Court of Sessions for the Gonda 
Sessions division by Magistrates in the Bahraich district as the 
Sessions Judge of Gonda may by general or special order make 
overto him. The Subordinate Judge of Kheri, for the time being, 
is appointed to be ex officio Assistant Sessions Judge also and to 
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exercise jurisdiction in the sessions div&ibn ot Sitapur. The Subor- 
dinate Judge af Sultanpur for the time bsing, is appointed to be ex 
ofgcio Assistant Sessions Judge also and to exercise jurisdiction in 
the sessions division of Fyzabad. 

The Lieutenant-Governor of the United Provinces is pleased to 
declare the following to be the numbér of district judges in Ough, 
the places at which their courts are to be held and the local limits 


of the jurisdiction of each court :— . . 
Head quarters Component admi- Places of 
judgeships, nistrative districts, sitting, 
i . Lucknow Sa .. Lucknow, 
~ Lucknow se .. Bara Bankı .. +, Bara Benki, 
Unao as .. Unao, 
e e 
Sitepar a -» Sitapur. 
Sitapm ae “Kher e Kheri 
Hardoi oo. ws Hudoi .. «e Hardoi. 
F ae Fyaabad 
Fysubad j Sultanpur Sultanpur. 
te Gonda Gonda 
Foe ge ? Bahraich <. Bahraich. 
: Rae Barei .. Rae Barci 
Rae Bareli +. t Partabgarh ... À. Partabgarh. 


THE LOWER CIVIL CouRTS. 


Itis further announced that from 1st April 1913, the ‘Lieutenant 
Governor of the United Provinces of Agra and Oudh is pleased— 

(a) to decrease the number of district judges appointed under 

‘the said Civil Courts Act from 19 to 17 and to increase the number 
of subordinate judges so appointed from 19 to 35; and that of 
munsifs so appointed from 68 to 81. 

° (b) to declare that the civil courts, subject to the ordinary civil 
jurisdiction of the said High Court, excluding the courts of small 
causes established wholly within cantonments, shall be those indicat- 
ed in the first four columns of the schedule appended hereto; 

(c) to deflare that the local limits of the jurisdiction of each 
such court shall be those shown against it in the third column of . 
the said schedule ; a 

(d) to declare that the place or places at which each such court 
is to be held, as occasion may arise, shall be that or those shown 
against it in the fourth column of the said schedule ; 
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(e) to declare that the fufisdiction of a judge of a courtof smalh 
causes or other specidl -jurisdiction stated in the fifth, column of the 
said schedule is, to the extent and subject -to the limitation 
expressed in the said column, conferred ex-officio $n the subordinate 
judges og munsifs against whom ge es such powers are 
shown in the said schedule ® ° 

The schedule accompanies the papers in the Gasette but is tow 
lengthy for republication here. 

It shows 17 officers in the first list, 5 in the second, 6 in the 
third, 31 in the fourth, ‘and 81 in the fifth. ` : 


_ One important result of the changes is that Mirzapur, Jomi 
and Banda cease tọ be full districts for the future and have been 
placed under the district Judges of Allahabad, Benares and Gawnpore 
respectively. The criminal work, however, will not be transferred 
to the new head-quarters and the subordinate judge’s work too 
will be done by the Additional Sessions Judge. It had been 
suggested by the Greeven Committee that the new Sessions and 
Subordinate Judges, who were to be recruited largely fram among 
the junior members of the Civil Service, should be’ invested with 
civil powers only up to Rs. 2000. This recommendation has nat 
been accepted and these new officers have been invested with the 
plenary jurisdiction exercised by a subordinate judge under the 
Civil Courts Act. The wisdom of this decision may be doubted, 
inasmuch as the joint magistrates recruited as Sessions and Sub- 
ordinate Judges will have to enter opan their Office without any 
_ civil training or , experience. 

Under the remodelled system it may be hoped that’ congestion 
of work in the courts of subordinate judges will be somewhat 
reduced and work as a whole will be more evénly distributed, 
There will be some religf but by no means complete, and we do 
not feel at all confident that fhe addition of 13 munsifs will meet’ 
the requirements of the province. So far as pay and prospects too 
are-concerned the subordinate judicial service remains much where 
it was. Unless these improve as a whole from the: lowest to the 
highest rung of the ladder, any real improvement in the quality of 
the work turned out can not be expected. : 

It is satisfactory. tọ note that it is proposed to bila court-houses 


in various places. Suitable houses for the .residence of, officers too 
m4 : 
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thould be constructed. This has alrea@yebeen ‘done in Cawnpore. 


' The reconstitution of the courts in Kuntaun, in our opinion, 


should not bé deferred any longer. The references undet the 
MEK umaon rules to the High Court are growing | every year, and they 
«lo not reveal a satisfactory state of things. 


e e 
2 | 


MARRIAGE IN, FRANCE, 


It is Pe since the French Revolution that | marriage is consi- 
dered in France as essentially a civil contract. This principle, first 
established by the constitution of 1791 in France, has been 
consecrated ever since by the laws of this Republic, and the Penal 
Code at this day forbids any minister of any cult to give a marriage 
benediction to pefsons who have not previously justified to him 
that their’ marriage has been celebrated, by the competent civil 
officers; that is to, say by the Mayor of the Town or District in 
which one of the parties has resided for at leagt.one month. . 

With the consent of their parents,a boy may marry after 
eighteen.and a girl after fifteen years. 

Before the age of twenty-one, however, neither boy nor ‘a can 
marry without the consent of his father and mother. In case the 
parents disagree, the consent of the father suffices. Should the 
parents be deceased, the grandparents replace them. 

Children who have attained the age of twenty-one, but have 
not yet reached thirty, must justify of the consent of their parents, 
Thie means tha? should the consent not be obtained, if may be 
dispensed with provided certain formalities prescribed by the Code, 
called “ sommations respectueuses” have been fulfilled. The per- 
son in this condition must serve upon the parents-refusing to con- 
sent.a summons in due form of law calling upon them to agree to 
the wedding. Should the parents refuse, the marriage may take 
place nevertheless after thirty days from the service of this paper 
and will be perfectly valid in spite of the parents’ dissention. 

After the age of thirty, no consent of the parents is necessary, 

The essence of the marriage contract in France is the consent 
of the parties. 

` The marriage must be preceded, since the law of 1907, by the 
x publication ` of bans. These bans are put up on the walls of the 
City Hall of the domicile of the parties ten ee previous to th 
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marriage of the parties ang the act of marriage is transcribed on 
„the margin of the birth records of each one of the pgrties in order 
to avoid bigamy. e ae 

The civil code in France renders valid all marriage in a foreign 
country between French citizens or between a French citizen and 
a ‘foreigner, provided this marriage* was celebrated in the legal 
forms in force where the marriage takes place, provided also that 
the marriage has been preceded by publication of bans and provi- 
ded also ¢hat all the conditions prescribed by the Frénch Code as: 
to age, consent of parents and publiension of bans have been ful- 
filled. ` 

The French law gives to foreigners marrying in France the full 
benefit and force of their “national law,” that ig* to say that the 
legal age for marriage, the consent of their parents and the question 
of publication of bans at their domicile is left to their national law. 

The marriage contract in France involves the following obli- 
gations: 3 

The parties owe to each other mutually,’ fidelity, help and assis- 
tance; the husband promises to protect his wife and the wife pru- 
mises to obey her husband. Chicago Legal News. ° 
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SANJIVA Row’s ALL-INDIA CIVIL COURB MANUAL, Vol. I, 
second edition. Madras : The Law Printing House, 11, Mount 
Road, Madras 1913. 13 and 1189 pp., price Rs. 7-0-0. 

It is not more than two years ago that The All-India Civil, 
Court Manual was put upon the market, and it is a sure testimony 
to the popularity of the publication that within such a short space 
of time the first edition should have been exhausted and another 
edition called for. The references have been brought up to date, but 
otherwise the old arrangement is adhered to. 





1. THE LAWYER’S REFERENCE. (Civil—Calcutta), 3rd, portion. 
Calcutta Law Reports, Vols. 1-12.; Bengal Law Reports, Vols. 1-15, 
Compiled at the'-Lawyer’s Companion Office. Madras: The Law 
Printing House, Mount Road; 1913. 31, 318, xxi pp 1104, he 81 pp. 


Price Rs. 18/2 
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2, THE INDIAN DECISIONS, old spries, Vol. yji. Sudder De- 
‘anny Adawlut Reports, Bengal. Edited by the Lawytr’s Compan- 
on Office. Madyas : The Law Printing House, 1913. xxii, 957, Ixxive 
“rice Rs, 10-0-0. 

The Lawyer's Reference, hitherto familiar to our readers in 
arts, has now been brought ott in ome bound volume, decent and 
ather portly, containing respectively the twelve volumes of the 
Zalcutta Law Reports, and the fifteen volumes of the Bengal Law 

BEReports. With the arrangement and scope of the work otr readers 
are already acquainted and they need no repetition here. We can 

macccommend this ‘compilation without the slightest hesitation and 

having regard to its quality and quantity the pris is not high. 

The work of reprint is also proceeding apace, and we have now 
before us the seventh volume of the “ Indian Decisions” containing 
the reprints of the Sudder Dewanny Adawlut Reports of Bengal. 
This pértly volume compresses within its covers matter extending 
over a pericd of fifteen years and is made up of the select Reports by 
W. H? Macnaghten, Vol. IV, 1825-1829 ; the Select Reports by J.C. 
C. Sutherland, Vol. V, 1829-1834 : and the Select Reports approved 
by the Court, Vol. vi, 1835-1840. The interest attaching to these 
reports is chiefly ofan antiquarian character, but the practitioner 
cannot do without them in the course of his professional work. 
Being now out of print, they are not easily available, and the present 
publication removes a really felt want. The price is not high. + 





OUTLINES OF PROCEDURE By A. M. Wilshere, M.A, LLB. of 

Gray's Inn Barrister-at-Law, London: Sweet and Maxwell, Ltd., 
1913. Second edition, xv, 127 pp. Price 7s. 6d. 
° This Manual furnishes in outline.a guide to the principles of 
procedure as prevailing in the King’s Bench Division. It is pro- 
fessedly a student's book, and caters for his wants in an eminently 
satisfactory and practical way. 





THE CRIMINAL Law REVIEW 1913, Editor: S. Srinivasa 
Aiyar, B.A., B.L, Vakil High Court, Madras. 

We take this opportunity of formally introducing, though we 
feel that none such is necessary, to our readers our contemporary of 
the “ Criminal Law Review,” Entrusted to the able hands ot Mr. 
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Aiyar the Journal needs ng credentials for its acceptance by thes 
legal professton. . We are sanguine that the Journal will justify- it 
existence by dint oii own merits. lt embraces ‘ip its scope | ab 
reportable cases, English, American and Indian, and articles ane 
notes dealing with a “comparative study of Criminal Law am 
Criminal Jurisprudence as thgy obtain in different countries anc 
mong different nations’. We wish the Journal every ‘succes: 
which it so richly deserves. ° l 





THE "Law OF ARBITRATION IN INDIA, by Dates Charan 
Banérji, Advocate High Court, N. W. P. Second edition (1913) 
Publishers : Butterworth and Co (India) ` Ld.. - Law Publishers ; 8 /2 


Hastings Street Cglcutta ! 


Mr. Banerji’ s book requires no introduction to the profession. We 
had the pleasure of reviewing the first edition five years ago and™ 
the remarkable success which it has met has encouraged Mr. 
Banerji to bring out a second edition. Mr. Banerji may well be 
congratulated upon the excellence of the present edition. Ig point 
of get up it is a great improvement upon the first editior,, being all 
that a law book should be. In point of matter, this edition is much 
bulkier than its predecessor, but it is not by its bulk that we should 
like to judge of a law book. A distinguishing feature and by no 

. means the least useful of the many others is the judiciousness with 
which he has drawn upon American authorities, wherever a princi- 
ple not clearly enunciated in India or England requires further 
elucidation and illustration, Mr. Banerji’s worR is not a mere string 
of cases broughé together, it is something more. It isa systematic 
treatment of the subject of arbitrators, the importance of which is 
growing in Indian litigation and in reviewing cases Mr. Banerji has 
fully discussed and criticised judicial precedents. The cases have keen 
brought down to the endef 1912. We have taken some pains to look 
into the edition and we must say that we are very favourably im- 
pressed with it and can safely recommend it to the profession. We 
have no doubt that those who know the worth of the first edition, 
will not hesitate to invest’their money in the second also. The pub- 

e lishers this time are the well-known firm of Messrs. Butterwerth and 
€o., while the Indian Press at Allahabad which has printed the book 
may well be congratulated upon its part of the wi whi has est 
‘done most excellently. ‘ 
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fe ke x : 
RULES OF INTERPRETATION OF STATUTES. 

In this article [ propose to give the main outline of the rules of 
interpretation of Statutes as appear from the rulings in decided 
cases, There are particular rules as to the manner in which Acts of 
the Legislature and other laws are to be construed, so that the result 
of the decisions in all cases would be the same or tend to be the 
same. e Thus we-see that the Mimansa of Jaimini gives rules 
for the construction of the Hindu law, and the General Clauses Act 
(X of.1897) in some way restricts the explanations to be put upon 
particular words mentioned in that Act, as also gives a mode of 
construction to be gone through in interpreting a Statute. 











In every enactment that comes “out of the legislative forge 
there is a particular form given to every Act. Thus there are title 
of the Act, the marginal notes of sections, headings, explanations 
preambles and other things. Let us see what is the effect of these 
parts, and how fag these can be resorted to, to explain an enactment. 


The title of an Act, it has been held in the case of Wurro Chan- 
der v. Shooro Dhani Debia (9 W. R., 402, 404, 405, F. B.) (1), may 
be resorted to, to explain an enacting clause where-doubtful, The 
itle to some extent gives the object for which the Act was passed, 
but the real object is to be found in the preamble. But, it has 
been held in Chinna Atyan yv. Maholned Fakiruddin (2 Mad. H.C. 
R., 322X°), that the enacting words of a statute may be carried 
beyond the preamble, if the words be found in the former strong 
enough for the purpose. It is well settled, as has been pointed out 
by Mookerjee, J, in Gopi Kishun Roy v. Raj Krishun Roy (12C. L. . 
J., 8 at p. 11, that the préamble to a statute can neither expand nor 
control the scope and application of the enacting clause, where the 

(1) Copeman. Gallant, p. Wms. 314 (1716). 
© (a) Nage Heong v. The Queen, 4W, R., 109 & C. Mor L R, 72. 
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e 
latter is clear and explicit båt ifthe language of the body of the 
Act is obscure or ambiguous, the preamble may bee consulted as 
an aid in determining the reason of the law and the ®bject of the 
Legislature and thus arriving at the true constructjon of the terms 
` employed. «Where the words of the enacting clause are more broad 
and comprehensive than the words ‘of the preamble, the general 
words in the body of the statutą if free from ambiguity, are not to 
be restrained or narrowed down by particular or less, comprehen- 
sive recitals in the preamble. As stated in Dwarries on Statutes 
(Patter’s Ed. 109) the preamble of a statute is no more than a reci- 
tal of some inconvenience, which by no means exgludes any others 
for which a remedy,is given in the enacting part of the statute. 
Preamble is the introductory part of a statute «which states the 
reasons and intent of thelaw. It isa key to the construction of the 
statute, though it would not, of course, control every provision”. All 
Acts have not got preambles, and their purposes are to be congidered 
from the tenor of the Act, soit has been held in Goveranga v. Bato 
Krishwn(*) that the Court-fees Act (VII of, 1870) has no preamble 
whereby its purposes can be ascertained, but one of its purposes is 
to levy fees for services to be rendered by courts and public officers. 


A preamble cannot be taken to have cut down the express pro- 
vision of the statute(*). Where the enacting sections of a statute 
are clear, the terms of the preamble cannot be called in aid to res- 
trict their operation or to cut them down, (ë) or to extend them(°*). 
Preamble may be referred to restrain generality Of enacting clause 
(7) or to explainit, ifdoubtful(*). In construing Acts of Parliament 
we are to look not only to the language of the preamble or of any 
particular section, but at the language of the whole Act. In other 
words an Act ought to be so construed as to advance the objects 
contemplated by the Legislature (°.) 

As about the marginal notes given to the sections of an Act, it 
las been laid down by Lord Macnaghten in Thakurain v. Rat 

B) L L. R 32 Mad., 305: 8. C. 6 òl. 1. T. 129. 

(4) Suitan v. Sulon, La R , 22 Ch. De, 511, 520. 

(5)  Quesn-Empress v. Inderjit, I In R., 01 All, 262, . 

(6) Kadır Bakhsh v. Bhavoans Prasad. 1.1. Ra, 14 Alla, 145, I5. 
(7) Kent's Commentaries, 510, 


(8) Maxwell on Statutes, 52. 
(9) Rouwsacy, Thacker. 1 Vyde. 9, p 12, 
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Jagat Pakto), that it is well settled that marginal notes to the sec- 
tion of an Act of Parliament cannot te” referred to for the purpose 
of construingtthe Act. The contrary opinion originated i in a mistake 
and it has been exploded long ago. There seems to be no reason 
for giving the marginal notes in an Indian Statute any greater 
authority than the marginal notes in an English Act of Parliament. ° 

Iilustrations, although attached to, do not in legal strictness fon 
part of the Acts, and are not abselutely binding on the Courts. 
They may ge to show the intention of the framers of Acts, and in 
that and other respects they may be useful, provided they are correct 
(C). Illustrations ought never to be allowed to control the plain 
meaning of the section itself, and certainly they ought not to do 
so, where the effect would be to curtail a right which the section 
in its ofdinary sense would confer(??). 


The headings are not to be treated as if they were marginal 
Notes,,or were introduced into the Act merely for the purpose of 
classifying the enactments.. They constitute an important part of 
the Act itself, and may be read, not only as explaining the sections 
which immediately foMow them, as a preamble to a statute may 
be looked to, to explain its enactment, but as affording a better way 
to the consfruction of the sections which follow, than might be 
afforded by a mere preamble(!*). The headings prefixed to a section 
or set of sections are regarded as preambles to those sections (7+), 


it is a settled principle of construction that the Legislature is 

presumed to know, not only the general principles of law, but the 
construction which the Courts have put’ upon particular Statutes. 
In the words of Lord Campbell, C. J., in Mansel ve Queen (5), and 
Lord Justice James in Exparte Campbell (1°), “ where a section 
ef an Act which has received a judicial construction is re-enacted 
in the same words, such re-enactment must be treated as a legis- 
lative recognition of that constructien.” “An express recognition of 
the construction which Judges have put upon Statutes is not always 

(iq) 8C W.N, 69g atp. 705 

(11) Nansk Remy. Mohan Lai, L. Li Ra, 1 Ale, 487, 4935, 496- 

(12) Kaylask Chander v. Sénatnn, L L. R, 7 Cal, 132, 138. 

7 (13) astern Counties, c., Sa Marriage, 9H. Le C, 41. 

14} Maxwell on Statutes, p 65. 

(1s) 8 Eand B, 73. 

u6} Ta Ry 5 Ch. G, 703. 
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needed ; in some cases, the silence of the Legislature is equally 
emphatic. This principle of construction is basedon the ground 
that, as the Legislature knows what the law is, and has power to 
alter -it, any mistake on the part of the Judges may at, once be 
cortected ; and the absence of any such correction, specially during 
i a Pong pertod of time, indicates that the courts have rightly as- 
certained the intention of the Legislature (! 1). In the case of Kedar 
. Nath v. Manindra Chandrae('*), it has been laid down by 
Mookerjee, J., following Koung v. Robertson (2°) that,Courts must 
always hesitate to overrule decisions which are not manifestly 
erroneous and mischievous, which have stood for many years 
unchallenged, and which, from their nature, ntay reasonably be 
supposed to -have affected the conduct of a large portion of the 
community in matters relating to rights of property. j 


The mode of construction to be adopted in the case of the Code 
which not only defines and amends but also consolidates any law, 
has been expounded by Lord Herschell in Bask of England v. 
Vagliano Brothers (°°) in terms which have been adopted by the 
Privy Council (°!) and cited and applłed in other tases in 
this country(?7). Lord Herschell says “I think the proper course 
is in the: first instance to. examine the language of*the statute 
and to ask what is its natural meaning, uninfluenced by any 
consideration derived from the previous state of the law, and 
not to start with enquiring how the law previously stood, and 
then assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bea? an interpretation 
in conformity wjth this view. Ifa statute intended to embody 
in a Code a particular branch of the law, is to be treated in this 
fashion, it appears to me that its utility will be almost destroyed, 
and the very object with which it was enacted will be frustrated. 
The purpose of such a statute surely was that inany point specifi- 
cally dealt with by it, the law should be ascertained by interpreting 
the language used instead of, as before, by roaming over a vast 

(17) Jogendra v, Skam Das, 9 C. Le J., 271 at pi 281. z 

(8) rr C. L. J., 106. i à k 

(19) 4 Macqueen 314 at p. 345 ads : 
e (ho) L. R, App. Cas, (1891), 107 at pp. 144 and 145. a 

(21) Narender Naik v, Kamalbasini, La R., 23 I. A.,18, 26. 

(22) Lala Suraj Prasad v. Gulab Chand, I, L.-R., 28 Cal, 517, Æondayya v. 
WarasimNaly, I. L. R., 20 Mad., 103. 
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lumber of authorities in order to discowey what the "law was; ex- 
racting it by a minute critical examifation of the prior decisions, 
lependent upoh a knowledge of the exact effect even of an obsolete 
proceeding. Í am of course far from asserting that recourse may 
never be had to the previous state of the law for the purpose of 
aiding in the construction of the provisions of the Code......what 

Mhowever, I am venturing to insist *upon is that the first step 

taken should be to interpret the language of the statute, and that 
an appeal to parlier decisions can only be justified on some special 
ground”.(28) Edge, C. J.,(24) remarks, “No doubt cases frequently 
occur in Indiain which considerable assistance is derived from the 
consideration of tke law of England and other countries. In such 
cases we have to see how far such law, was fougded upon common 
sense anti on prifciples of justice between man and man and may 
safely afford guide to us here”. The same nature of remark was 
passed by Sargent, C. J., (25) where he says “the English decisions 
can scarcely be regarded as authorities, they may still serve as 
valuable guides”. Where a principle declared in an English deci- 
sion doesnot depend upon any peculiarity in English law it may be 
applicable here(#*). But English authorities upon the meaning 
of particularewords are of little or no assistance when those words 
are very different from the ones to be considered(*’). 


It is not permissible to refer to the speech of the legal member 
of the Indian Legislative Council when proposing the enactment of 
a bill. It is inadmissible to take as an aid in construing an Act the 
proceedings in the® Legislative Council which resulted in the 
passing of that Act(#*). Their Lordships of the, Privy Council, 
(7°) have held that it is not competent, to refer to- proceedings’ 
of the Legislature as legitimate aids to the construction of a 
law. In determining what the Act means, the Subordinate Courts 

“cannot refer to the proceedings in the Legislative Council(*®). , 
(a3) See Tas Administrator-Gensral of Bengal y. Prem Lal Mukkra, 1. In R., 22 


Cal, 788. 3 ; 
2 The Collector of Gorakhpur v. PalakiSari Singh, I. LR, 12 All, £1, £2. 
(25) Æ. v. Navroji Dadubhai, 9 Bom. H. C., 368. ` S 
(26) Nandi Singh v. Sita Rem, I. L. R , 16 Cal.. 677 (P. C.) 
(a7) M tks matter of Pyari Lal, 4 C. L. R., 598, 509. a GY am 
(28) Ousen-Empress v. Bal Gangadhar Jidu I. L. R , 22 Bom., 412-128. 
(29) Adminssirater General of Bengal v. Prom Lat Mulli, I L. R., 22 Cal , 788, 
(30) Sarni Sentdasd Y. Uma Pratad, 8 C. W, N. 578. 
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Fiscal enactments should, as far as possible, be construed im 
favour of the subject(* n. An enactment imposing stamp» dutie 
upon the subject must be strictly construed(31). Iħ a fiscal enact 
ment, a particular construction favourable to. the suitor placer 
therein fora length of time ought not to be disturbed excepi 
far very qpgent reasons ($$). Where there is doubt in the matter 
a court is bound to decide inYavour ‘of the applicant, as the subjectm 
cannot be taxed except byeclear and unambiguous language 
(39). But, (35) it has been remarked by Russell, L. C. J.: “J 
see no reason why special canons of construction should be applied 
toan Act of Parliament, and I know of no authority for saying that 
a taxing Act is to be construed differently from amy other Act, The 
duty of the Court ig, in my opinion, in all cases the same, whether 
the Act to be construed relates to taxation or to ‘any othef subject, 
vis., to give effect to the intention of the Legislature, as that inten- 
tion is to be gathered from the language employed, having: regard 
to the contextin connection with which it is employed. The court 

must no doubt ascertain the subject-matter to which the particular 
tax is by the Statute intended to be applied ; but, when onge that is 
ascertained, it is not open to the court to name or whittle down the 
operation of the Act by seeming considerations of hardehip or busi- 
ness convenience or the like, Courts have to’ give effect to what 
the Legislature has said.” It has been held in Mahaded v. Chairman, 
Howrah Municipality (3%) that in order to justify a court in over- 
riding the plain language of a Statute by reference to its spirit and 
general tenor, the argument must be cogent and cbnvincing. 


Then comes the question what would be the effect of a change 
in law during the pendency of a suit. There is no difficulty with 
respect of those legislations which have been expressly made retrosg 
pective. But those which are not so, are not retrospective which 
confer a new right, and did not relate merely to procedure (#7). 

(31) -lwansut Beum v, Bhajan Lai, I. Le R.,8 AlL, 438 
(32) Empress v. Saddananda, I. L- B., 8 Cal., 25y. i 
“(33) U. B Bay 1903, p 1. 
(34) I. L R., 10 Cah, 282, 
L35) Attorney-General v. Carden Bann, [1899] 2Q. B, 158, 164, | k 
(36) tr Ce L Jey s44 
(37) Girish Chander t, Apurba Xrishad, I. L. R., 31 Cal, yo. 
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Changes in law relating to procedurehage retrospective effect(? *). 
he geħeral rule is, that Acts are prospective, and not retrospective 
. their operation. To this rule there are two exceptions, first, when 
ie Acts are expressly declared to be retrospective ; and secondly, 
hen they affect the procedure of the court (39). (see also section 
of the General Clauses Act of 1897), ° ° 


Lastly the question of proviso invites our attention. Littlé 
weight is to be attached to the presence’ or absence of a proviso in 
many cases. ° For as was observed by “Lord Macnaghten in the 
Commissioners for Special purposes of Income Tax vy. Pemsed (4%), 
and by Lord Chancellor Herschell in the Hest Derdy Union v. 
Metropolitan Life “Assurance Soctetp, ( 4 1) it is weli known that.a 
proviso is not infrequently inserted in an Act merely to allay fears 
when such fears are absolutely unfounded and where no provision is 
very necessary to protect the persons at whose instance it is added. 
But in Mahaded v. Chairman, Howrah Municipality (4%) it has been 
held that a priviso may be used as a guide in the selection of one 
or other of two possible constructions of the words to be found in 
an enactment where th¢re is doubt as to its scope, or asto the 


proper view to be taken of it. 
. 
` Surendranath Roy. 
(38) Baba Ariskna v. Bapu Yesayi, I. Le R., 19 Bom., 204. 
(39) Jevanunamwmal v. Aludta Bar, I. L. R., 19 Bom, 516. 
(40) L R., (1891) A. C. 531 (589). 
(41) L R., (1896) A.C. 647 (655-6). 
(442) TiC L j. Spe 
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Fixeculoi—Assent to Agacy—Pled go — Validity of. 
e Attenborough v. Soloman [1913] A.C. 76, e 

One of two executors appointed under a will pledged certain 
silver plate forming part of the testator’s residuary estate without 
the knowledge of his co-executor. This happened fourteen years 
after the death of the testator. Within one year after the death 
of the testator all the debts and legacies, so far as they were 
known, were paid and the residuary account was passed but the 
estate had not been completely distributed. The pledgar died 
and then the transaction was discovered. Upon an action to 
recover the plate it was held that the deceased executor had no 
right to pledge it and it was recoyerable by the co-executor. The 
decision is based on the principle that by assenting to the legacy 
the executor had divested himself of his characjer as dkecutor, and 
had become a trustee. Dury. Burford, 19 Beay. 409 The assent 
may be express or implied, and in this case. the passing of the 
residuary account was construed as such assent. It was held, 
therefore, that although as executor he had plenum domininin 
over the testator's chattels, as trustee he Rad no such power, 
and lapse of time was no answer to. a suit to recover „such 
chattels. PAi/lips v. Munnings, 2 My. and Cr. 309. It was, how- 
ever, contended that in. the absence of notice the pawnbroker 
was not concerned with the title under which the executor 
held. He, therefore, aquired a complete title to the chattels. 
In this connexion the Lord Chancellor has very lucidly explained 
the position. He says ; “But the contract of pawn is simply an 
illustration of that contract of bailment of which Holt C. J. gave 
the famous exposition in the great case of Coggs v. Bernard 2 Ld. 
“Rīym. 909, and it rests upon this foundation, that the property 
remains in the bailor, and that the bailee, whether it be a batiment 
by way of pawn or in any other form, simply takes at the outside 
a right to the possession dependent on the validity of the title of 


a 
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the bailor with the other tights possibly superadded to which I 
have referred. If that be true, upon §oshypothesis did the appel- 
lants °get a legal title to the property in the plate.” The pawnee 
gets a special, 1 property in the chattel, which is to retain possession 
of it, and in the event of default in redemption of the pledge or 
payment of interest, he may proceed to sell the chattel. The 
question as to whether the pawnbrofer acquired a vafid title to 
the plate is answered in the negative. The law in this country 
regarding the two points herein discussed is identical. Reference 
may usefully*be made to section 293 of the Indian Succession Act 
and’ section 113 of the Probate and Administration Act, as to the 
first point, and to sections 173 and 176 of the Contract Act ‘in 
regard to the secdnd point. 
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_ THE MITAKSHARA, with Visvarupa and commentaries of Subo- 
dhini and Balambhatti, edited by S. S. Setlur, B. A, LL.B. Madras, 
'Biahtna:Vadin Press, 1912. Vol. I, Royal Svo pp. 12, 1415, 29. 
Price Rs. 25 (for two volumes). 


Accomplete and reliable edition of the Mitakshara, has long 
been a destderainin, It is a matter of sincere congratulation, there- 
fore, that Mr. Setlur, the well known advocate of the High Courts 
of Bombay and Madras has undertaken the preparation of such an 
edition. The idga, it appears, was suggested-to him by the pasent 
Chief Justice of Calcutta. 


The volume before us contains the original * Mitakshara to- 
gether with the commentary of Visvarupa and of Balambhatta, 
dhd that styled the Subodhini, on the Vyavahara Adhyaya. The 
learned. editor has collated a number of manuscripts and has pro- 
duced a critical text of great valuè The whole has been printed 
“very neatly and an ‘index has been appended at the end. It is to 
be regretted that commentaries on the first ahd third books of 
the Achara Adhyaya and thé Prayaschitta Adhyaya were not avail- 
able to Mr. Setlur. ae 
It may be hoped that in course of time the commentaries on 
these portions will also be available to the public. 
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In the second volume, whigh the learned editor expects to be 
able to publish shortly, wilf bè incorporated an English translation 
of the entire Mitakshafa together with notes and an introduction. 
When completed, this edition of the Mitakshara promises to prove 
absolutely indispensable to all students and practitioners of law, 
and we trugt no library, whether public or private, will be without 
a.copy. “= ° Í 


SALE OF GOODS IN BRITISH INDL, being Tagore Law Lectures 
for 1910. eBy C. O. Renffry, B. A, LL.B., (Canta). Calcutta, 
Butterworth & Co., (India) Limited, 1912, Medium 8 vo., pp. lxxx 
764. clxiv. Price Rs. 16. 


Mr. Remfry, advocate of the High Court of TAN delivered 
the Tagore Law Lêctures in the- University of Calcutta in 1910. 
He has now publishcd these lectures in an enlarged form. 


The lectures cover a large extent of ground, Wich is thus des- 
cribed on the title page :— ; ° 


“Commercial Law in British India including the rules of Inter- 
national Law, the law as to the interpretatipn of commercial” con- 
tracts, trade usages, and the sale of goods”. 


The last subject covers 635 pages, the other _ subjects are dealt 


with in 98 pages. 

We have examined the work and find that it has been ärefiliy 
prepared, and the Indian decisions have been very fully referred to. 
The Indian Contract Act, which, as the learned’ author . points 
out, has introduted into the country numerorfs changes from the 
English Commen Law “in obscure, unsatisfactory and Contradictory 
language,” has also been fully. considered so far as it bears upon 
the topics lectured upon. A large number of English cases, hgs 
also been drawn upon, and the leading text- books seem to have 
been consulted. Mr. Remfry, however, has missed Professor 
Williston’s book on Sales. This is probably the most valuable 
contribution that, in recent years, has been made to be subject in 


America. 


We have been gratified to see that Mr. Remfry’s work is not 
T mere digest of rulings, nor an ordinary commentary on the 


‘statute. It is a text-book on a subject of great complexity and 


it is the product of considerable thought and research.“ Mr. 
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san has formed his owrf conclusions and has pot i 
om expressing his opinions ‘where they happen to differ from 
aose df accredited authorities. Some of his „criticisms are acutẹ, 

nd we have, no doubt that nobody can nee to these lectures 
“vithout profit. A large amount of valuable information has been 
yrought together in a convenient form ; and the exposition of 


the law is reliable and readable > . ° è 


There is a full index at the end, which may be expected tô 
compensate for the meagre table of” contents. 





THE ne LIMITATION ACT (IX of 1908), with full notes, and 
complete index. By Sarat Chandra Ghosh. B. L. Calcutta, Uni- 
versity Printing and Publishing Co. Ltd. 1912, Demy 8vo., p p. 
cxxxvi, 603, Price Rs 5-8. 

The*enactment of the Indian Limitation Act of 1908 has 
not unnaturally resulted in a crop of: editions of all sorts and 
conditions. The one now before us we can cordially recommend 
to all ‘our readers. It is fairly complete, well arranged, handy” 
and cheap. 

The learned editor has referred to all Indian cases of any 
importance, and has not overlooked English cases which may 

prove helpful in the interpretation or application of the law. By 
the insertion of suitable head-lines and copious marginal notes 
the-immense amount of matter digested i in the commentary has 
been made easily available to the busy practitioner. 

We congratulate Mr. Ghosh upon the production of a piece 
of work which® ife unambitious, is yet thoroughly satisfactory. 





PRINCIPLES OF MUHAMMADAN Law, by *Faiz Badruddin 
-Tyabji, M. A, Barrister at Law, officiating Judge, High Court, 
Madras. Bombay, D. B. Taraporevala Sons and Co, 1913. 
Royal 8 vo, pp. xxxix, 711. Price Rs, 16. 


The literature of text-books in English- on Muhammadan Law 
‘is growing. The latest addition to this literature has been made 
by Mr. Jastice Tyabji of Madras. He bearsa great name and 
his work demonstratés that he is the worthy son ofa worthy father. 
The:plan of the learned Judge’s work follows closely that adopted 
by Sir “Roland Wilson in his well‘known work on Anglo Muham: 
madan Law. But the present author possesses-an immense ad- 
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vantage over his predecessor, inasmuch as he is not only ; 
Muhammadan but he hag æ first-hand knowledge of the origina 
authorities. As a matter Sf fact, in the work before useare tc 
be found several authoritative extracts from Arabic and Per. 
sian texts hitherto untranslated. Thelearned author was fos 
years a professor of law at Bombay and the experience thus 
gained has enabled him to make his exposition of the law af 
ence clear, full, and accurate, More than 1200 cases have been 
referred to ; the author, not content with exhausting the Indian 
case-law, tas drawn uponea large number of cases decided by the 
courts in England too. A special mention ought to be made of 
the portion of the work which treats of the Muhammadan law of 
inheritance. This law is generally believed to be arbitrary. But 
Mr. Justice Tyabji has endeavoured to show that there are certain 
intelligible principles which underlie it. All parts of the Work, it is 
but fair to add, deserve high praise. The table of _contents is full 
and shows the details of the arrangement and classification of 
each subject. There are other useful tables, as well as summaries 
of the important portions of the law. And the index covers over 
120 closely printed columns, In conclusion, we must say here is 
an essay at a complete statement of the personal Jaw applicable 
to Muslims in British Ipdia, which no student of ecomparative 
jurisprudence and no lawyer who has anything to do with Muham- 
madan Law can afford to overlook. ` 





Dxsar’s ALL INDIA CENTURY CIVIL DIGEST, 1811-1912. Vol 
V. Evidence to Hypothetical development. By R K. Desai, High 
Court Pleader. Baroda. 
The fifth vdlume of this monumental work is out now’ and 
brings us down to the end of #7. Like that other gigantic under- 
„taking in the lexicographical department, viz, Murray’s Oxfort 
Dictionary which is dragging its slow length along from years - 
end to year’s end, in the presertt case too it is difficult to say when 
the land will be in sight. In both the work is of a cognate nature, 
and progress is bound to be slow. But the thoroughness with 
which the work is being done makes ample amends for-any slowness ` 
to which exception may at this moment be taken. We are sure 
*tfat the completed work will be an indispensable adjunct to every 


Jawyer’s library. 


e 
VOL, XL] HIGH COURT. - 407 


e., s 
decrep as been allowed to them by*the learned District Judge. 
We allow the second contention ofthe appellants. The result is 


CIVIL. 


1913 


that we modify the decree of the lower appellate court by decree- Jaranan Rar 
ing the claim of the plaintiffs-respondents for Rs. 529-2-0 with in- A ioe Ran, 


terest at six per cent per annum from February 20. 1897 up tothe ° 
date of the decree of this-Coutt, that is Rs. 1038-5-0. The appel- 
lants will pay the sum of the Rs 1938-540 within six months of the 
decree of this Court with future interest at six -per cent per annum. 
In default of payment within six months the amount will be realized 
‘by sale of the share of the appellants in the property specified in 
the mortgage of 4883. Future interest at six, per cent per annum 
is allowed. Costs in all courts in proportion to success and failure 


s v3 Decree modified, 
, z RAHMAT ALI 
versus 
MUHAMMAD MAZHAR HUSAIN.* 


e Ld 
Transfer of Property Act (IV oj 1682), section 55—Right te redeem—'' Other in tangible 
thing ”—Transfer without registered deed— Validity of. 
A right to redeem, asmortgage ıs ‘* other intangfble thing” within the meaning of 
section 54 of the Transfer of Property Act and could be tiansfener only by a’ registered 
deed. 


When a Mobammedan mortgagor died leaving him surviving bis widow, daughter 
and two sons, and the widow and daughter alone transferred the mortgaged property by 
way of sle and-the transfegee brought a sát fo. redemption : keld, that the sons of the 
deceased mortgagor were necessary parties to the suit. 

APPEAL under section 10 of the Letters Patent*from a judgment 
of Mr, Justice Banerji, confirming a decree of W. D. Burkitt Esq, 
istrict Judge of Saharanpur, who reversed a decree of Babu Sudar- 
shan Dayal, Munsif of Deoband. 

Suit for redemption of a mortgage. 

: One Maula Baksh ancestor of defendants No. 12 and 13 niort- 
gaged half of Khata Khewat No. 696 with possession toone Raunaq 
Ali, the father of the plaintif. Raunaq Ali transferred his mort- 
gagee wight to Ewaz Ali ancestor of defendants I to 11 and they 
are in possession of the property. Defendants 12 and 13 sold their 
proprietary rights in the said mortgaged property to the plaintiff 

L. P. A. No. 89 of 1912. Nein 
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and the latter thus becamé the owner of it, The defendants plead 
ed that Maula Baksh*died leaving him surviving pther heirs ir 


RAHMAȚ: Au addition to those who sold the mortgaged property aad the vendar: 
BYA : : 


, MUNAN MAD 


alone had no right to sell the the whole ofit and therefore the sale. 


“Maxuax © deed, relied upon by the plaintiff, was made without any right anc 


Husarn. 


Banerji S 


he could not sue for redemption. The plaintiff in answer to the 
- defendants’ plea mentioned above said that Maula Baksh had trans- 
ferred his equity of redemption to his wife and daughter (defendants 
12 and J 3) and consequently they alone represented the entire 
equity of redemption. It appeared that the last-mentioned transfer 
was not made by a duly registered sale-deed and was objected to 
by answering defendants.+ The court of first instance decreed the 
suit in part but the lower appellate court decreed, the claim in full. 
The case came up in second appeal before Mr. Justice Banerji who 
delivered the following judgment and upholding the decision of 
the lower appellate court decreed the full claim." e 


BANrEJI J.—This appeal arises out of a suit for redemption of a mortgage made by 
one Maula Baksh on the toth of March 1872 in favour of one Rahmat Ali. It has been 
found that the mortgage was in fact made and that Rahnfat Ali transferred the mortgagee 
rights to Ewaz Ali who isnow represented by the defendants 1-11, of whom only one 
namely defendant No, 1 is the appellant in this case. Maula Baksh giled leaving: his 
widow Musammat Allah Dia and a daughter Afusemmat Tamitan and also two sons Sadat 
Ali and Rahmat Ali. The widow and the daughter are 1espectively the defendants Nos. 
12 and 13, and the legal respresentatives of the sons are the defendants Nos. 16-20. The 
plaintiff is a transferee of the equity of redemption from the widow and the daughter, 
and as such he sues to redeem the mortgage. 

It was contended in the courts below that the plaintiff yas got entitled to maintain 
the suit inasmuch as the widow and the daughter of Maula Baksh were not solely entitled 
to the equity of redemption. The plaintiff, no doubt, alleged in those courts thgt Maula 
Baksh bad transferred his equity of redemption to his wife and daughter and thet conse- 
‘quently they alone represented the entire equity of redemption, Ido not think it was 
- neceæary for the purposes of this case to consider whether any transfer was madé@by 
Maula Baksh in favour of his wife and his danghter. Even if no transfer was made these 
two persons were some of the hers of Mgula Baksh and as such inherited a part of the 
equity of redemption. They have assigned their rights, to the plaintiff, Therefore leaving 
the alleged transfer by Maula Baksh wholly out of consideration the plaintiff has acquired 
at least a part of the equity of redemption and as such is entitled to sue to redeem the mart- 
gage. He stands in the shoes of some of the persdns who after the death of Manla Baksh 
tapst be deemed to have been the mortgagors There can be no doubt that one of several 

e aaytgngors may redeem the whole mortgage making the other persdas interested in the 
equity of redemption, parties to the suit. If the plaintiff in this suit has acquired only a part 
of the equity of redemption he is entitled to maintain the snit as he has made the persans 
interested in the other part defendants to the suit. The heirs of the mortgagees are liable 
to surrender the mortgaged property to the plaintiff on receipt of the mortgage money. Tt 
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will be a question bet ween the plaintiff and the repgesêntatives of Maula Baksh whether the 
latter bave an interest in the property which the plaintiff seeks to redeem but as between the 
defendants mortgabees and the plaintiff there can be no doubt that the latter is entitled to 
redeem. On this ground alone the decree of the court below is correct. 1 accordingly 
dismiss the appeal with costs. I extend the time for payment for a period oftwo months 


from this date if the mortgage money has not already been paid. © 


ó . 
The defendant Rahmat AJi appealed. 

Sunderlal and Surendra Nath „Sen, for the appellant. 

Abdul Raof, for the respondent. 

The judgment of the Court was delivered by 


RICHARDS, C. J.—This’ appeal arises out of a suit in which 

' the plaintiff claimed to redeem a mortgage dated roth March 1872. 
The court of first instance decreed the plaintiffs claim in part. 

_ The lower appellate court modified that decree and allowed the 
plaintiff to redeem the entire mortgage. On second appeal to this 
court the decision of the lower appellate court was confirmed. The 
facts appear very fully in the judgment of the lower appellate court. 
The mortgage is proved to have been made by one Maula Bux in 
“favour of Raunaq Ali., The mortgage was usufructuary. Maula 
Bux left a widow, 4 daughter and two sons. The mortgagee trans- 


Rickards, C. 7. 


ferred his rights to one Ewaz Ali. The sons of Maula Bux were at ` 


first no parties tò the suit. The plaintiffs allegation was that 
Maula Bux had transferred all his rights in the mortgaged property 
to his widow and his daughter and that the widow and daughter 
had transferred the rights, so acquired by them, to him. Had the 
plaintiff been able $o establish that he had so acquired the rights 
of Maula Bux, he would no doubt be entitled to redeem the entire 
property. To prove his title however he had to prove by secondary 
evidence the execution of two deeds from Maula Bux to his widows 
“and daughter. It was admitted that these documents had never 
been registered. The appellants contended in the lower appellate 
court and in the second appeal tô this court and also in the pre- 
sent appeal, that the interest of Maula Bux could not be trans- 
ferred to his widow and his daughter. except by a duly registered 
decd. We think that this contention is well founded. We have 
already mentioned that the mortgage in favour of Raunaq Ali yas 
usufructuary. All that Maula Bux had left in him after the mort- 
gage had been ‘executed was the right to redeem this mortgage 
_ The right, in our opinion. came within the meaning of the expres- 
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e 
sion “other intangible “thing? i in the second clause of section 54 om 
the Transfer of Property Act. In, our opinion it certainly was not 
“tangible immoveable property”, within the meanfng of .thoge 
expressions in the Transfer of Property Act, possession of which 
could be given to the transferee. In our opinion therefore the 
plaintiff failed to prove that fe had acquired any of the rights of 
the widow and daughter-of Maula Bux except such rights as they 
acquired as some of the heirs of Maula Bux. This, would also 
seem to have been the view of the learned Judge of this Court but 
he considered that it was unnecessary to go ‘into this particular 


- question, holding, as he did, that the plaintiff had acquired some 


part of the equity of redemption in the property and was therefore 


-entitled to redeem the whole’ mortgage on ee aes and 


- the other persons entitled. 


- We think the learned Judge overlooked the F that the aia 
ant had acquired the interest of the sons of Maula Bux. - ‘It is 


` > true that this interest was so acquired by the appellants after the 


acquired their interest: 


suit. But the sons of Maula Bux were -not originally. parties. 
They were necessary parties on the assumption that Maula Bux 


‘liad not transferred his interest to his wife and daughter. The 


sons were then made parties ou meantime the APpeHann had 


We think for these reasons the appeal should be‘allowed. “The 
judgment of the first court is correct but the decree has’ béėn 
wrongly drawn up. The general form has befn used without due 
attention to thenecessary change of words to be used ‘in the,case 
of a usufructuary mortgage. The office in drawing up the decree 
will correct this error. 

We allow the appeal, set aside the decree of this court and ‘ise 


_of the lower appellate court amd restore he decree of the court of | 


first instance after the error to which we have called attention has 
been corrected. The appellants will have the costs of both hear- 
ings in this court and ‘also in the lower appellate court, 

| Appeal allowed. 


—— 
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plots of land in the same village umdar different landlords. The 
only sestriction which the landlords cân enfogce against the raiyats 
from acquiring occupancy rights, is by preventing them from acquir- 
siiig occupancy rights by shifting them from one village to another 
within their estates, before the completion of the statutory period, . 
A person is considered to be g “settled raiyat ” of a villfge so long 
as he holds any land as a raiyat in that village and for one year 
thereafter (*). Ifa raiyat recovers possession of his holding under 
section 87 of,the Act, he continues to be the settled raiyat of the 
village notwithstanding his previous dispossession (*). A settled 
“caiyat acquires occupancy right in land he holds, however short his 
period of occupation may be. In Madras, every raiyat in possession 
or who shall hereafter be admitted by a landlord to possession of 
taiyati land, not being old waste situated in the estate of such land- 
older, shall have a permanent right of occupancy in his hold- 
sing (7). ; 
REQUISITES OF A SETTLED RAIYAT. 

According to Act X of 1859 and Act VIII (B. C.) of 1869 as 
well as urtder the present Bengal Tenancy Act, two things are pri- 
marily necessary to constitute a settled raiyat. He must first, be 
a raiyat and Mot a „trespasser or middleman or even an under- 
waiyat ; and secondly, he must hold for the purposes of cultivation, 
The Acts of 1859 and 1869 lay down—“ every raiyat who shall have 
cultivated or held.” The Bengal lenancy Act lays down—“every 
person who has held as a raiyat” Thus under the Act of 1859 it 
has been held in the Full Bench case of Sheikh Peer Bux v, Sheikh 
Meeak Jan (8), that an occupation by a trespasser could not confer 
a right under this Act, and could not be taken into account in 
copsidering whether a person had occupied as a raiyat for twelve 
years. In /shan Chunder v. Hurish Chunder (°), plaintiff having in 
a former suit obtained a declaration that certain land was his Mal 
land and not defendant's LakAray, brought a suit for khas posses- 
sion, it was held that the defendant’s holding either as Korfadar or 


asa trespasser gave him no right of occupancy under sectidn 6.of- 
(5) Section 20, ol. (5), Aot VILE of 1885. 
(6) Seotion 20, el. (6), Aot VIII of 1895. 3 Aa 
(7) Seation 6, Madras Aot No. I of 1908. 
(8) W. R. Bp. F. B., 146. 
(9) 18 W. B., 19. 
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Act X of 1859. Mere possession, however, of a permissive character 
and without any right cannot confer a right of occupancy ¢!8). In 
the same way an under-raiyat who is not a raiyat ufder section 4 
and cl. (3) of section 5, cannot be a settled raiyat (? 1), The section of 
the Bengal Tenancy Act seems to go far beyond the old law ; n 
pefson wh@is an under-raiyat, even if he be holding under an 
occupancy raiyat, or a raiyat at fixed rates, can now be asettled 
raiyat. There was some conflict of opinion as to the acquisition 
of occupancy right by under-raiyats when Act X o0£,1859 was in 
force, but under the Bengal Tenancy Act an under-raiyat cannot 
acquire such right unless custom or usage favours, him (17). 
SETTLED RAIYATS TO BE OCCUPANCY RAIYATS. 


. Section 21 ofthe Bengal Tenancy Act confers upon the settled 
raiyat the right of occupancy in all land for the tfme being held by 
him as a raiyat in that village. Every person who, being a settled 
raiyat of a village, held land as a raiyat in that yillage at any time 
between the second day of March, 1883, and the commencement of 
the Bengal Tenancy Act, shall be deemed to have acquired a right 
of occupancy in that land under the law then in force, It is to 
be remembered that the second day of March, 1883, is the date on 
which leave was obtained to introduce into the Council the bill to 
amend the Tenancy Act. The object of giving occupancy right to 
raiyats who held land in a village between the 2nd day of March, 
1883, and the commencement of the Bengal Tenancy Act, was to 
prevent raiyats being induced to contract themselves out of their 
rights during the passing of the bill through the Gouncil. 

DIFFERENCE BETWEEN A SETTLED RAIYAT AND AN 
OCCUPANCY RAIYAT. > 
Every settled raiyat isan occupancy raiyat, but every occu- 

pancy raiyatis not a settled raiyat. An occupancy right may be 
acquired by a new-comer by purchase (provided it be transferable 
by custom), while the status*of settled raiyat is acquired by culti- 
vating any land in the village as a raiyat for twelve years, or by 
inheritance from a raiyat who has done so (13). In Kuldip Singh 
v. Chatur Singh Rat(*), it has been laid down that the status of 

(10) Mokerali v. Ramruiwn, 21 W. R., 400. 

a- = (11) Kotwl Gan v. Nadsor, 6 W. R., 168. 
(12) Section 188, illustration 2 of Aot VIII of 1885. 


(18) Statement of Objects and Reasons of Bill No. ILI of 1897. 
° (14) 80. L J., 285. 
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a settled raiyat as defined in "section 20 of the Bengal Tenancy Act, 
cannot {f transferred and consequently, ‘though every settled raiyat 
has a right ofwccupancy, every occupancy. r@iyat is not necessarily 
æ settled raiyat. The Tenancy Act has been made for the protection 
of tenants. So the onus is on the landlords to disprove the assertion 
on the part of their raiyats of their having held land continuously *« 
for twelve years. This presu’mptionecan only arise in the case ofa 
raiyat who has other occupancy hojdings in the same village when 
those other, occupancy holdings are beld under the same landlord. 
And this presumption, -as has been held in Beni. Prasad v. Cha- 
turi Tewari (15), does not apply to the occupants.of chur or dearak 
land who, if they allege that they have been for twelve continuous 
years in possession, must prove that allegation, nor does it apply (1°) 
to a suit for rent, which is not a proceeding under the Benga! Tenancy 
Act (17). In Ambica Charan v. Daya Gast, (18) where a suit was 
brought by a purchaser of an estate at asale for arrears of Govern- 
ment’revenue, it has been held that it is for the defendant, who 
claims to be a raiyat with a right of occupancy, to start a prina 
facis cage by showing that he held the Jands as a raiyat within the 
meaning of the proviso to section 37 of Act X of 1859. 


RESTRICTION TO THE ACQUISITION OF OCCUPANCY RIGHT. 


A raiyat who has aright of occupancy ona piece of land, has 
the same right in the land accreted to that land of his, (? °) but he 
does not acquire the same right, as held in Bent Prasad v. Chaturt 
Tewart, (7°) if he is a yearly raiyat of chur or dearah land, 


Occupancy rights cannot be acquired in land under the Land 
Acquisition Act, 1894, for the Government er for any Local 
Authority or for a Railway Company, or lands belonging to 

* the Government within a Cantonment, while such Jands remain the 
property of the Government, or of any Local Authority or Railway 
Company, or to a proprietor’s private lands known in Bengal as 

` Khamar, nif or mij-jot, and in Behar as Zirat, Nij, Sir or Karnat, 
when aay such land is held under a lease for a term of years or 
under a lease from year to year (#'). This right cannot be acquired 

(15) L L. B, 88 Oal, 444. (16) 11 0. I. J. 66, 864, 

(17) L L. B, 35 Oal., 881. ’ (18) 100. W. N., 40% we 


(19) Gow Hori v. Bhola, I. L. R., 21 Oal., 288. (20) I. L. Ra 88 Oal., 444. 
(21) Sestion 116 of Bengal Tenancy Ast. 
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in Ghatwali lands. (>°) It is to be mentioned here, as has been 
said before, that no right of eccupancy can be acquired “chur, 
dearah or. utbandi land$ unless a particular piece of such land was 
held for twelve continuous years. (74) No contract can be entered 
into between landlord and tenant which shall bar the acquisition 
*of occupancy right in land or shall take away an occupancy right. 
in existence at the date of the contract (74). But a contract 
Š is valid against a raiyat preventing him from the acquisition of 
occupancy right in land for a period of 30 years, if sych land be 
reclaimed by the landlord by his own servants or hired labourers. 
In Gulab Misser v. Kuwar Kalanand Singh, (?*) where the tenants 
proved that they had been holding at a uniform rental for 27, 57, 
and 60 years, it has been held that apart from section 50 of the 
Bengal Tenancy Act, it could be presumed that they wera occu- 
pancy raiyats holding at rents fixed in perpetuity. 
IN SERVICE-TENURE. , 
A right of occupancy may be acquired by a tenant even in 
Chowkidari Chakran bands under section 6 of Act X of 1859. (7%) 
Ordinarily, occupancy right does not accrue in lands held under 
a service-tenure. (21) In Mritunjoy Roy v. Jetun Lal (33) it has 
been held that an occupancy right accrues in service-tanure if in 
the inception of such tenure it was a middleman’s interest, and 
if such tenure-holder let out the land to cultivating raiyats ; 
but if at the time of the grant, it was intended that the grantee 
was to hold it himselfand enjoy the proceeds thereof, in lieu of 
services to be rendered by him, it could not be said simply from 
the fact that he Jublet the land to somebody else, that that 
person would acquire a right of occupancy against the landlord, 


+ 


Tenants under service-tenure-holders do not acquire a right of 
occupancy by holding the land for more than 12 years, The 
grantor of the service-tenure can gue the under-tenant in ejectment 
after the death of the grantor without any service of notice on the . 


under-tenants. (7°) 
(22) Upendronath v. Ram Naik, I. L. R., BB Oal., 680 
(29) Section 186 of the Bengal Tenansy Act, 


s (4) Bection 178 of the Bengal Tenanoy Aot. 
— (2) 120 b. J., 107. (28) I. L. B., 81 Oal; 1032. 
(a7) L L. R., 4 Oal., 67. (28) 56A L. J., 63. 


(30) 110. W. N.. 46 
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CONTINUANCE OF OCCUPANCY RIGHT. 


The right of a settled raiyat continue in a village, as long as he 
miholds any land as a raiyat in that village and for one year thereafter 
20) Thus a raiyat may abandon his holding and leave the village 
and may still retain the right ofa settled raiyat provided he re- 
turns within one year’s timeeand tgkes another holding in the 
same village, it may be under a different landlord. i 
DIFFERENCE BETWEEN ACQUISITION OF OCCUPANCY RIGHT IN 
«BENGAL FROM THAT IN OTHER PROVINCES. e 

According to section 44 of the Central Provinces Tenancy Act 
<XI of 1898) the occupancy right is acquired in the same way as 
under Act X of Ì859. The same right is acquired in the same 
way (Sec. 1r}under the N.-W. P. Tenancy Act (II of 1901). This 
mode differs from the acquisition of occupancy right under the 
Bengal Tenancy Act, inasmuch as “the same land” is necessary 
to be held for a continuous period of twelve years. In computing the 
statutory period of twelve years required for the acquisition of 
right of occupancy, raiyats were entitled to add to their possession 
the period during whick the persons from whom they inherited 
the land had been in occupation or to add the period of their 
transfers if tRe joteg are transferable.(31) » 

OCCUPANCY RIGHT OF TRESPASSERS, &c. 

Occupancy right cannot be acquired by a trespasser,(# 2?) a secret 
possessor,(**) middle-man,(*) a farmer of rent,(?5) mortgagee 
holding under a garizpeshgi(#*) a licencee whose possession is of a 
permanent character,(*”) a sub-lessee from an occupancy raiyat for 
a termor year by year, (38) a raiyat under a service tenure-holder 
who refuses to perform services incidental to such holding, a raiyat 
otcupying niy-jote or kamar land under a landlord when such land 
is held under lease for a term of years or under a lease from year 
to year (See ante), ” 


PRINCIPLE OF MERGER. 
The right of occupancy is extinguished when it is merged in the 
immoveable superior right of the same land even if such right be 
(80) Bee. 20, Ol. (5) of Bengal Tenancy Act. 


(81) I. L. R., 10 Oal., 45. (32) L L. R., 14 Oal, 67. ° = 
(88) 3 W. R., Aot X, 85. (84) 1 W. B., 68. 
(85) 25 W. R., 508. $ (38) 1 0. W. N., 88. 
(37) 21 W. R., 400. (88) 6 W. R., 168. ° 
e XN ~ 
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that of a fractional proprietor (3°) under the Rent Act of 1859 andam 
1869. There was nq legal® bar to the two rights—the Fight o= 
tenure-holder and occupancy right—being in the safne individual. 
The principle of merger has been brought in by section 22 of the 


Bengal Tenancy Act. A merger takes place where the tenant 
acquires the immediate reversion, for when the greater estate 
afid a. less coincide in the same person without any inter- 
mediate estate, the less is. said to be merged in the greater 
(49), It ig only when theimmediate landlord acquises the right 
of occupancy, and both the interests are united in the same 
person that the occupancy right ceases to exist. If, ‘however, 
the occupancy right is acquired by a supesior landlord, z.e., 
by the landlord of the landlord, there is. no union of the two 
rights in the same person, and the right of occupancy continues to 
subsist. There is no merger if the patai interest comes into 
the same hands as the zamindari interest (1), but in case of patnz 
interest created after the passing of the Transfer of Property Act, 
merger arises (*%). Section 22, sub-section (2), provides rules 
for merger in case of fractional proprietor. It has begn held in 
Jowadul Hak y. Ram Das Sahu (43) that sub-section (2).of section 
22 of the Tenancy Act „provides that if an occupancy right is 
transferred to a person jointly interested in the land as a pro- 
prietor, the occupancy right shall cease to exist. It is not said 
that the sub-section cannot be understood to mean that the holding 
shall cease to exist, but that the occupancy right which is an inci- 
dent of the holding shall cease to exist, and there is nothing in the 
sub-section inconsistent with the continuance of the holding 
divested of this right of occupancy which attached to it. The 
saving clause in the sub-section “that nothing in it shall pre- 
judicially affect the rights of any third person,” indicates also that 
the holding would, fore some purposes at all events, continue to 
exist. But it has been held in Ram Saran v. Mohammad Latif, 
(44) that when a sole landlord has brought an occupancy holding 
to sale for a money decree, had purchased it himself, ‘and settled 
it with a new raiyat, he could not sell the same occupancy holding 
~ » (89) Beetion 22, Bengal Tenancy Act. 

(40) Foa’s Landlord and Tenant (4th Ed.), p. G45. 


(41) I. L. R., 19 Cal., 760. (42) L L. B., 28 Cal, T44. 
* (48) I. L. R., 24 Oal, 148. (44) BC. W. N., 62. 


‘~ 
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rain in execution of a decree for arrears of rent of past years. It 
as saidhat thére was no subsisting right in the old raiyat, which 
auld Be sold, and the plaintiff, who purchased at the second sale had 
quired nothing. The case of Jowadsd Hak was again distinguished 
1 Girish Chandra v. Kedar Chandra(‘*) Itis said that section 22. 
oes not make a non-transferable occupancy holding transferable, 
rhen the purchaser happens to be ongof the proprietors. *That sec-- 
won, read in connection with other sections of the Act, must be taken 
o refer to occupancy holdings which are of a transferable character, 
nd the section enacts that when such a holdingis transferred to one 
f the co-proprietors, the occupancy right in the land, so transferred 
hall cease to exist. The correctness of. the decision in Jowadul, 
Tags case was subsequently affirmed by the Full Bench case of Ram 
Hohan v. Kache(4*) The object of the amendment of section 22 
yy- Act È. C.) of: 1907 was to counteract the ruling of the High. 
court in Jowadul Hag’s case. “ This decision,” it is said, “lays down 
u rule epposed to the policy of the authors of Act VIII of 1885, 
yhich was to discourage the acquisition of occupancy holdings 
by landlords.” In the report of the Select Committee it is stated, 
‘where the sole landlord acquires an occupancy holding of his 
walyat, the interests of such landlord and tenant merge into a 
Nandlord’s irherest pand that where ore of several co-sharer 
landlords, or joint tenure-holders acquires an occupancy right of a 
tenant of all the co-sharers or joint tenure-holders, such landlord. 
cannot-thereby acquire an occupancy right, or by subletting, bar the 
acquisition of raiyati rights by the sub-lessees. At the same time, 
under the'section as modified by us, the landlord will not be 
preyeated from cultivating the land himself, though the holding 
will not become proprietors land.” Lately it has ‘been laid 
dewn (after the amendment)in Lallti Kanta v. Balabhadra (*') 
following Girish Chandra v. Kedar Chandra Roy (**) that when 
a co-sharer landlord purchases æ non-transferable occupancy 
holding, he acquires no interest in the holding by his purchase 
and cannot,avail himself of the provisions of section 22, sub-section 
(2) of the Bengal Tenancy Act. Section 22 does not apply to the 
case of the vesting of the holding in the landlord under section 


26.of the Act upon a failure of heirs of the occupancy raiyat. The~ 

(45) L L. R., 27 Oal., 478. (46) L L. R., 82 Cal, 886. . 

(47) 160. L J. 212. (48) 18 0. W. N., 12. 
AS [x713] 
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e 
words “transfer, succession or otherwise” in section 22 do not— 


include such a case. The’ expression “or otherwise,” as useg i in the 


section means, “or inea similar way.”(4®) E 


But this principle does not apply in case of ijardars. A persom 
holding land as an sardar or farmer of rents shall not, while 
so, holding, acquire by purchase, or otherwise, a right of occupancy 
ip any land comprised in his sArra or farm. In Maseyth v. Bhagabat. 
Barmania,®*) the question raiged was whether certain persons who 
had occupied land as raiyats were debarred from acquiring occu- 
pancy rights in it owing to their being jointly interested in the land 
as t/ardars or farmers. It was held that they were not. Section 22 
does not lay down that when an syardar purchased a holding in 
execution of a decree under the Bengal Tenancy Act as it stood 
before the amendment of 1907, the tenancy ceased, to"exist¢#!) But 
an ijardar’ who has purchased an occupancy holding acquires it as 
a non-occupancy holding ; and if he settles the same with another, 
he settles it’ in the character of a raiyat and not as an sarda. (**) 

ANOMALY IN CASE OF PURCHASE BY CO-SHARER LANDLORD. ` 

We have seen the principle of merger as applied to the case of 
fractional proprietor. Buta person having a right ‘of occupancy 
in the land does: not lose it by subsequently becoming jointly in- 
terested in the land as proprietor or permanent *tenure-holder or by 
subsequently holding the land in zjara or farm.(§#) Thus when a 
sole landlord transfers his right to a joint tenant, the tenant’s right 
is not thereby destroyed.(°#) In connection with the doctrine of 
merger an anomaly arises in the case where ‘a ce-sharer landlord 
purchases an occupancy holding of a raiyat. He may create the 
interest of a raiyat or tenure-holder in respect of the land with a 
third person, but it is not clear what will be his own position with 
regard to his other co-sharers in respect of the same land. ° 

S . Surendra Nath Ray. 

(49) L L.R., 27 Oal, 478, 

(50) LL.B, 18 Oal, 121. : x 
(51) 160. W. N., lex. 

(52) 160. L. J., 647, see also 4 O; L. J., 209, and 180, L. J., 668. 


(58) Beetion 22, Bengal Tenaney Act, Explanation. 
(54) 120, W. N., 668, 
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CASES AND COMMENTS. 
be ° 
INDIAN. Poe ° 
nwt Fees Act, sogon 7 (IV) (¢)—Arbitrary valuation— Payment of Oowrt-fee-—Sealts 
. Valuation Act, seotiot 8. : ; . 
_ Raj Krishna Dey v. Bepin Behari Dey, I L. R., 40 Cal, 345. ` 

Can a plaintiff assign any arbitrary value to his suit and thus 
<hoose capriciously the forum of trial or appeal ? MOOKERJEE and 
BEACHCROFT, gJ., answer the question in the negative. In this case 
“he plaintiff had valued his suit, which was a suit for declaration of 
his right toact as shebait at Rs. 11,005 for purposes of jurisdic- 
tion, but at Rs. 1,c00 for other purposes. Subsequently he had to 
add a further relief for injunction which he valued at Rs. 1,000 and 
paid court-fees on thatamount. Section 7 of the Court Fees Act 
requires that in cases wHere declaration is sought and consequen- 
tial'relief is prayed, the amount of fee payable shall be determined 
according to*the amount at which the relief sought is valued. In 
this case if the relief sought was the one valued at Rs. 11,005, the 
plaint was undoybtedly undervalued, but if it was the amount of 
Rè: 1,099, no appeal lay to the High Court. It however, appears 
that the plaintiff wanted-possession of the entire property. Their 
Lordships, therefore, rightly held that the law did not contemplate 

an arpitrary valuation being put in cases of this kind. 





Trun ippanimoni of trusies—Uonsiruolion of desd— Power of court to appoint trustee. 
Raj Krishna Dey s. Bopin Behar Dey, LL. R., 40 Cal, 251. i 

. The court’s power to appoint a trustee is very wide and where- 
‘ever there js a failure ofa suitable person to perform the trust the 
court will exercise its powers. The rule laid down by In re Orde, 24 
Ch. D., 271, Re Ambler's Trust, 59 L. T. Ne S. 210, and other cases 
of the like nature is that a trust will not fail for want of a trustee. 
But the court will not read into the deed of endowment a provision 
which does not exist there. Where, therefore, under the terms of a 
deed of qndowment the founders did not provide any manner in 
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which the office of a shebatt* was to be filled up and all the founda 
ers do not join in «aking the appointment, the court will nc 
sanction the appointment made by a majority of the founders. Bo 
it has power to make an appointment itself. It cannot, however, ac 
arbitrarily. in making such an appointment but should act accord 
ing to the*rules laid down by the case of /nre Tempest, L. R, = 
Ch. Ap., 485. These salutary rules are as follows:—(1) The cour 
will have regard to the wisheg of the persons by whom the trus 
has been ereated, if expressed in the instrument creating the trust 
or clearly to be collected therefrom. (2) That the court will no’ 
appoint a trustee with a view to the interest of-some of the persons 
beneficially interested under the trust, in oppdsition either to the 
wishes of the founders or to the interest of the other cestuis gm 
trusts, (3) That the court, in appointing a trusteé, will hate regard™ 
to the question, whether the appointment will promote or impede 
the execution of the trust, for the very purpose of the appoinment is 
that the trust may be better carricd into execution. 


In the case under review no provision was made in the deed of 
endowment for succession to the office of'a shebast, although the 
deed contemplated the removal of the shebatt for misconduct. 
MOOKEBJEE and BEACHCROFT, JJ., held that the trust*could not fail 
for want of that provision, but that the court could make the appoint- 
ment itself having regard to the principles enunciated above, - 





Bengal, W.-W. P. and Assam Oil Couris Act, section $9—Transfer of appeal to 
Subordinate Judge—Exoroise of power—Livataifon Aoi, sootion 
&— Ex parte order of admission. f 
Vismadev Das v. Sita Nath Roy, L L. R., 40 Cal, 259. = 

Where a District Judge, by an er parte order, directs that an 
appeal, presented beyond time, be gdmitted, can a Subordinate 
Judge, to whom the appeal is subsequently transferred for hearing, 
set aside that order and hold the appeal to be time-barred? BRETT 
and’ CHAPMAN, JJ., answer the question in the affirmative. Under 
the Bengal, N.-W. P. and Assam Civil Courts Act the Subordinate 
Judge, when an appeal is sent to him, can exercise all the powers 


_ which could be exercised by the District Judge himself. The 


question, therefore, is whether the District Judge himself could, 
after he once exercises his discretion in ‘admitting a time-barred 
appedl, revoke his decision and dismiss the appeal as time-barred. 


° OABBS AND COMMENTS. 111 


It was not contested before their Lordships, that the District Judge 
had ‘stich. power and they therefore Beld that the Subordinate Judge 


could revoke the order of admission. All order passed er parte 


can be set aside when the other party is heard and there seems to 
be no good reason why an order passed ex parte under section 5 
of the Limitation Act shoul not be similarly open t8 reconsidera- 
tion. The fact of transfer makes no difference. The decisior? of 
their Lordships does not seem to*be open to any objection. /hotee 
Sahoo v. Oinesh Chander, 1. L: R., 5 CAL, 1, which supported a con- 
traty view, was overruled. This question has not yet been decided 
by the Allahabad High Court. S : 


~ 





Gods of Oioil Prosgliare, 1908, Section $0—Dwelt or carry on businees—Defendant, the 
s Seoretary of State for India. t 
Rodricks o. Secretary of State for India, L L. R., 40 CaL, 308. 

Has'a court jurisdiction to entertain a suit against the `Secre- 
‘tary of State for India if the cause of action does not arise within 
the’ jurisdiction of that court? The Civil Procedure ‘Code, no 
doubt, provides that a suit could be entertained by a court if the 
defendant resides or carries on business or works for gain within 
the ordinary limi€s of its jurisdiction. JENKINS, C. J. and HARRING- 
-TON, J., answer the question in the negative and hold that this 
provision does not apply when the Secretary of Sthté for India is 
the defendant. The same view was taken in a previous Calcutta 
case which thgir lordships follow, vis., Daya Naraén v. The Secretary 
of State, I. L. R, 14 Cal., 256. The decision is clearly right... The 
Céllector of the District, where the cause of‘action arises, has to 
act for the Secretary of State who is to be deemed to be residing 


' within the local limits of that District for the purposes of 


that case. 
—_2—— i A ee 


Éegistraton Act, sootions 17,49—Oompromise entered in Oowri—Subjoot malier not in 
e disputo —Oompt omiso doorco—Res judicata. - sie 
Chelamanna v. Rama Rao, I. L. R., 36 Mad., 46. ` 
Has an unregistered document, requiring registration, under ° 
section 17 of the Registration Act, if referred to or narrated in a 
decree or order of a court, the same. effect as if it had been re- 


-gistered, although it forms no part of the decree or order ‘of the 


x 
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Court? ABDUR RAHIM amd*SUNDARA AYYAR, JJ, an the 
question in the negative. The non- registration of a compu ulsbrily 
registrable document leads to the consequence that ite cannot be, 
received as evidence of any transaction and cannot affect any im- 
movable property. This is clearly provided by section 49 of the 
Regfstration*Act. A compromise was made in a suit but it purport- 
ed*to affect properties which were not in dispute. A decree was 
passed in the terms ofthe comprémise but that portion of it which 
dealt with ppoperty other than the subject-matter of the shit was not 
embodied in the decree, The document was not registered either. 
On a suit being brought for possession of thè property which was 
not involved in the former suit, the compromise wa’ set up asa bar 
to the second suit. Their Lordships rightly held that the effect 
of the Registration Act was that the document ‘could. ‘not be , 
received in evidence and.could not affect any property inasmuch - 
as it.was not registered. The. principle of res juascafa was held 
not to be applicable, the property in dispute in the second suit not’ 
having been in dispute in the first suit. The Allahabad High 
Court too has taken the same view in Sadarutidin Ahmad v. Chajju, 
5 A. L. J. R, 717, Kashi Kundi v. Sumer Kundi, 7 A. L. J. R, 206, 
although a different view was taken in Raghubgus Mesi S ingh 
v. Mahabir Singh, 2 A. L. J. R.-564. i 

bs ————— 
NOTES AND CUTTINGS. 

MOTORISTS BEWARE, 


THE following observations of a Philadelphia judge, in sentenc- 
ing an automobile driver, for which we are indebted to she Chicago - 
Legal News, will be read with interest and will be found instruc- 
tive :— 

“The situation with which the community i is confronted is re- 
latively new, and is not yet understood, either by the owners and 
drivers of.automobiles, or by ‘the public at large. The owners and * 
drivers of automobiles appear to believe that they have a préferen- 
tial right of way over the highways of the city of Philadelphia ; that ` 
they have the same rights o on the public streets of Philadelphia as a 
steam railroad line has on’ Fits own right of way, and that pedestri- 
ans have only a secondary right of way. 


“This conception is totally erroneous. - The “right of way ofa 
steam railroad company is acquired mainly by purchase, and it is 


t 
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bd ` 
so large that it includes the right to fence it along “the whole line, 
and Rgevent the access of the publig tð it, except only where Jit 
crosses highways. Where there are such trossings the railroad 
¢ompany is bound to take special precautions to make them safe * 
for use by the public, o an 

“Gates or watchmen’s booths are put up, well knoyn and uni-° 
form signals are devised, and every precaution is taken to make that 
part of the right of way which the,public enjoys in common with 
the railroad, safe for the use of the public. Moreover, railroad trains 
travel on steel lines, from which they do not swerve, and the 
traveller crossing the right of way knows exactly on what line the 
railroad train travels. In short, all the world knows that extra pre- 
caution is Necessary at such points, l 


“ The street? of the city have been built and purchased by the 
people of the city, and they are the property af the people of the 
Commonwealth, to which the owners of automobiles have contri- 
buted no more than their individual shares, They have no special 
charter from the State to use these streets In any manner calculat- 
ed to impair the normal right of the people to their use for ordi- 
nary traffic, l l 

_.“ The normal measure of speed on sucha highway must be re- 
gulated with due regard. to the normal walking power of pedes- 


_trians, As the running capacity of an automobile is from ten to 


/ 


twenty times as great as the walking capacity of a human being, 
prudence requires that the owner or driver of an automobile should 
so adjust its spted*as to have regard to the powers of the pedes- 
trian. Competition between the two is out’ of the question. A 
man can as little compete with an automohile as he can with a 
locomotive. : Go ee l 


“The complexity of thè sityafion, however, is greater even-than 
this. The automobile has no linesto travel on. With the incteas- 
ing number of these vehicles it willbe found that more than 
one will | simultaneously go in the game direction, and that 
more than one will, at the same time, come from the opposite 
direction. The whole street is, therefore, cut up intounascertained ° 
lines of automobile travel, and the foot passenger crossing the street 
is utterly impotent to find a safe place between the one sidewalk and 
the other, In some cities the danger arising from this situation 


$ 
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has been reduced by the erection of ‘islands’ at street crossings, a 
device which, though known’ in this city, is as yet-sparsely vyd. 


“ To these complicafions there is added still another. Wagons 
and automobiles are compelled to stop at certain placest in order tor 
enable their owners to transact business with persons whose offices, 
stores or residences they have to visit. Such stopped or parked 
vehicles narrow the line of travet, and obscure the vision as well of 
the driver of the vehicle as of the foot passenger who uses the street. 


“ This mere statement of the difficulty shows that thedriver of an 
automobile, in order to exercise ordinary care so as to prevent injury 
to people in the street, must practise a high degree of caution, and a? 
failure to practise such a high degree of caution ia want of ordi- 
nary care and when iteesults in death, makes the homicide liable, at 
least, for involuntary man-slaughter. ? . 


“And this liability is not confined to the mere driver of the 
machine. The owner, who is in it, is presumed to direct the’ male of 
its use by the driver who is sitting immediately beside him or in front 
ofhim, It is not the driver of the vehicle who has an interest 
in getting to a particular point at a particular time, it is the’ 
occupant of the vehicle, een its owner or his ie es repre+ 
sentative, 


` « Anyone observing the travel on ‘our public streets must 
observe that so far from reckless driving of automobiles being an 
exception, it is the rule. While the growth of mechanical power 
requires that the rights of people on highways betyeen crossings 
should be abridged, it all the more requires that their rights at 
crossings should be scrupulously respected, . 


“ The degree of care, therefore, ofa man driving a horse is some- 
thing totally different from that. of a man driving a machine of” 
high, power and speed. A horse going at a moderate gait is 
easily stopped by his driver, and, moreðver, the horse itself is a, 
thinking being with an aversion to treading upon a human being.’ 
The liability of that kind of accident at a street crossing ®, there- 
fore, reduced to a minimum. i 

» “Qur transit companies have found that the only safe way to 
run cars is to slow up as they approach the crossing, and to stop, 
at the crossing, and ‘this experience of experts is one which all the 
non-experts ought, to be comipelled to heed. 
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2i“ Inthe main, all'the owners and. drivers of automobiles ’.are 
10n-e& in the management of street: traffic. . Their -attention = 
43 mairily directed to their machine, to developing. its powers, and to: 
weaching a given point a few minutes-earlier- than is'at all necessary?! 
And for-this trivial object the lives and limbs of-qur.citizeng are « 
mperilled.every minute of the day, and the people are if danger.of: 
losing the reasonable use of their own streets, in order’ to- convett 
them irito race tracks fora relatively few owners of: automobiles. 
“The time has come to give impressive lessons’ on this ‘subject, 
not only to the unfortunate. drivers, who, aftér all, are hired- for the 
purpose of running at unlawful speed, but ‘to, the owners of’ma- 
shines, y who employ them for that unlawful purpose,’ f 


, ~- CRUEL AND UNUSUAL PUNISHMENT, ; 
“WHAT have.yoi done towards punishing law-breakers p- 
“ Well,” replied the shady police officer, “I have done a great dedl- 


towards hurting their feelings by pais their money away. ‘from 
them.” —Waskington Star.. - . : a f e 


° ; . 5 7 

ails SS " JUSTICE AT ANY COST. 

TAS a ‘burglar was trying. ‘to break into a house ofa citizen - of 

a 1 foreign city the frame-work of the second-story window, to which 

he. clung, gave way and he “Tell and broke his leg. Limping before 

the justice. t the next day | he, indignantly < demanded that the owner 
o house be punished. eget S P a 
You ‘shall haye justice,” said ‘the judge. f f 

á The owner, ‘being - - summoned, claimed that the accident was: 

due tq the poor y seed york: and that the eae not he, was. ne 


Pamen S A 5 s ye 7 
« That sounds reasonable,” said she: Judges “let the carpenter. be 


Sia Bo het weed 
~ ‘The’ carpenter admitted: that the window was defective. “ But” 
wd I do better,” said us when the masonwork was oute of. 


how co 

pluinb ps - “r 

a Vea z sure,” replied the judge, and he sent for the mason, i 
j vn] 


196 NOTES AND CUTTINGS. . 


The mason could not dany that the coping was crooked. He 
explained that while be was" placing it in position his aftention 
was distracted from his work by a pretty girl, in a bhe tunic, who 
passed on the other side of the street, hg 

“Then you are blameless,” said the judge, and the girl was sent 
for. . ; ° f 
* “I admit,” said she, “that I am pretty, but that’s not my fault, 
and if the blue tunic attracted tfe mason’s attention the dyer, not 
I, is responsible,” ° : te 


““That’s good logic,” said the judge ; “let the dyer be called.” 
The dyer came and pleaded guilty, i . ‘ 
“Take the wretch,” said the judge to the thief, “and hang him 
from his doorpost.” fie: ° e 

The people applauded this wise sentence and hurried off to 
carry it out. Soon they returned and reported that the dygr was 
too tall to be hung from his doorpost. 

“Find a short dyer and hang him instead,”- Said the judge with 
a yawn: “let justice be done at any cost.” —Chicago Legal*News. 


—— e 


TAXING UNMARRIED WOMEN. ° 


A BOSTON woman, Mrs. Frank W, Page, who calls herself “an 
old school marm,” has given novelty to the proposition to the 
bachelors by advocating before a committee on taxation, the 
taxing of unmarried women as well as unmarrjed men. It is worth 
5 dollars a year, she says, to some women to continue teaching 
“Or working in the stores. And her proposition is accompanitd by 
her assertion that 2 per -cent. of the men in Massachusetts that can 
afford marriage donot marry, most of them deliberately, a 


Almost always in disqussion of the bachelor tax it is presumed 
that single men beyond a certain age should be taxed because 
they escape marital burdens as well as blessings, The favorite 
argument is that women would marry if asked. Mrs. Pige asserts 
that they refuse to marry when asked. Perhaps the Massachu- 
setts lawmakers will accept her view and attempt an experiment 
that will be of profound interest wherever the relations of men and 
women to each other and to the State are under discussion, which - 
means "pretty nearly everywhere,—Chicago Legal News, 


`œ 
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4 THE THED TERM, 
His Honoa—* This is the third time I have sentenced you 
Nhat have ybu to say for yourself?” 
Prisoner —“ Nothing your Honor, i that I am imalterably i 
»pposed to a third term.” —/ugge. x -@ 


Is THERE TOO MUCH LAWYER? 


A RECENT editorial in the Vew York. World seriously” expresses 
ı fear that there is too much lawyer in this country, Attention is 
Wustly called to the fact that municipal, state and federal offices are 
mainly held by members of the bar. With a ratio of one hundred 
and tweyty tMougand lawyers out of a population of ninety odd 
millions, the lawyers’ control of the Government machinery is de- 
cidedly out of proportion. Is there, however, any cause for alarm ? 


True, the principles of democracy are opposed to government by 
sone ruling class. We, however, boast of the unlimited opportunity, 
free from, slavish patriarchal or class distinctions, that our country 
affords, to attain the highest offices, In any community, from the 
clan, to the cgmplex republic, in the natural course of evolution the 
strongest and fittest’ physically or mentally will eventually assert 
themselves and take in hand the reins of government. The fact 
that the lawyer is in control, in itself, conclusively proves that he 
is most qualified to hold office, by reason of his moral and intellec- 
tual training andehiseability. j ` 

Instances may be cited of some lawyers who have proved 
faithless and unworthy of trust ; of others who use their talent and 
ability to protect vice, crime and corporate greed against the public 
welfare. These, however, axe individual cases, Black sheep may be 
found even among the clergy. But as a class, the legal profession 
maintains a standard of ideals and practical ethics that cannot be 
surpassed by ‘any other calling. Did’ Abraham Lincoln lose his 
sterling quflities when he became a lawyer? His pithy saying 
about “fooling all of the people all of the time” is the best answer 
to the question raised ag to the safety or advisability of leaving the. 
goyernment in the hands of the lawyer. Should the lawyer aban- 
don the high standard of ethics thus far maintained, his days i in 
office would be brief. 
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A republic is government by law and not by men. A va: 
amount of legislation | has ben created around every officaMor thee 
purpose of eliminating, as far as possible, discretionary -power,'an 
making the office-holder a mere automiaton in hands’6f the peopk 
He,wha can-best carry out-the will of-the people is the. best- ma: 
fot the plage. A legal training inculcates i in the person the respep= 

„for the law and the idea that principle is tantamount to cir 
cumstance. This essential quality makes the lawyer desirable a:_ 
an office-holder. The danger of allowing legislation-wnd its inter. 
pretation to go into hands less qualified is greater than the threat. 
ened monopoly of governmental control by lawyers, if such wert 
posibi pke banyers MEUR - E I Z 

i one ` ia aos = 24 

A ` erent. FOR BREACH OF STATUTORY DuT¥.—Whére 
a statute simply-attaches a criminal penalty'to the doing or- mit- 
ing of some specified act it canvhardly be said tô give an individual 
a private right of action by implication for any injury not. of the 
sort which it, was designed to prevent '.. And even if the ‘injury, 
suffered be of the very sort which the sfatute was designed to 
prevent, it would seem from the fact that the only Hability providéd 
for i is a penalty recoverable by the state that the putpdse expressed 
by the act is to protect society’s interest in the public safety rather 
than to give individuals. redress for wrongs. which. may -be done 
them?, Accordingly, ifsuch a statute is to enlarge the private rights, 

of individuals, this result must be due not to mge interpretation. 
of the statute as an expression of the legislative will, but to the 


common-law conception of the inter-relation of pubie: and Private 
diities, 


It was laid dea broadly i in ‘the earlier. cases that, as-a i result oF. 
the Statute of Westminster 3, 3 the common law gives a cause, of 
action to any person injured a#a result of the violation of a sta-, 
tutory duty *. It is now recognized, however, that the Statute of. 

| Gorris 9.” Soott, L. E. 9 Exch. 125, ‘ - 

` 3 Macks, Wright, 180 Pa. Bt. 472, 86 Atl. ‘918, 

8 Star. Weercneran II (18 Edw. L)o. 50. This chapter was placed at the end 
of aseries of enactments ori various subjects and provided that “ conestning the 


statutes where the law falleth, and for remedies .. suitors .. Shall have writs 
provided in thelr caseg.” 


4 Oeush v. Stealo, 8. E. & B. 402 ; Aldrich v. Howard, 7R I, 189. 
e 
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Westminster, has no cata subgequent legislation®, ‘and it is 
‘gengrilly admitted that, where thare is a mere omission of a sta- 
tutory duty and no affirmative illegal conduct, no action lies unless 
‘the statute was designed to prevent the kind of injury which has 
occutred®. A recent Kansas decision which adopts: the broad. doc- 
trine would therefore seem to be erroneous, although the actual’ 
result reached may perhaps ‘be justified’ Stanley v. Atchison, Topeka 
& Santa Fe Ry. Co. 127 Pac, 620-(Kan.). ; a 
, There 48, however,. another almost equally: sweeping doctrine 
which still has considerable, vitality, namely, that the common law 
holds a man responsible for all injuries resulting from his unlawful 
acts. This tule has been defended on the ground-hat the ordinary 
principle-c -of pon-liability for inevitable accidant is based on the need 
of endburaging"human activity ; from which it logically follows‘that 
no such immunity should exist ‘where the actvity is of a sort which 
the law expressly discourages. But apart from the necessity of 
encouraging activity, it is certainly inexpedient for the law to inter- 
fere to shift the burden of injury where neither ‘party is at fault. 
The fault involved in violating some unimportant - statute not 
eenacted for the prevention ofthe kind of injury in question “is not 
‘sufficient to bring about a different resylt. On principle, therefore, 
the theory of absolute liability for unlawful acts should, at any rate, 
5 Bee Hoeney v. Sprague, 11 B. L 456, 468. 


6 Gorris v. Boott, supra ; Blschot v. DHnols Southern Ry: Oo., 293 Tl, ase sa 
N. E 948 ; Hocking Valley By. Oo. v. Phillips, 81 Ob. .Bt. 458, 91 N. H. 118. , 
TA railroad eras wold liable because it failed to perform its statutory dni | to 
keep , in repair a 'äivision fence between its right of way and the plaintiff’s land; 
wifh the result that the plaintiff's cattle. strayed away and were lost. The pur- 
pose of the statute was clearly to prevent accidents from happening on the'right 
o of way. Missour! Pactfie Ey. Oo Qo. #. Harrelson, 44 Kan: 258, 24 Pao. 465. Nevet- 
theless, since the statute gave the plaintiff a right to charge the expense of 
building "the fense to the railroad company i} case of Its refusal to baild it, the 
duty to build and maintain the fence wotlld seem to have been made a duty to.the 
e plaintiff, who could therefore sue for any damage which was the ‘natural conse- 
quenee of the failure to perform it. Kam. GEN. STAT., 1909, soos. 7015—1078. The 
principat case is, however, opposed to the eonstruotlon generally put upon similar 
statutes in other jurisdictions. Frisch v. Chicago a: W. B Oo., 95 Minn. 888, 
104 N. W. 228 ; Hoaking Valley Ry, Oo. ». Phillips, supra. 
& Owings v. Jones, 9 Md. 108 | Salisbury v. Herehenroder, 108 Mass. “458 S51 
Sraeer, FOUNDATIONS or LEGAL LIABILITY, 178. 
9 Binor, Nox Cowrract Law, sess. 176-178 5 15 Hany. L “Bry, aa: 
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be limited to breaches of the peace 1°, and to crimes involving 
moral turpitude 11, The trenð of modern authority is strofipty in 
this direction 1%, p R 
` Where, however, the statute requires a certain standard of con- 
duct in a case in which a duty of care existed at common-law, another 
view is that the statute amounts fo a legislative definition of due care 
under the circumstances in question. Although the language of a 
few of the cases lends some support to this contention 23, the Courts. 
‘do not appearto make any “distinction between cases ‘where the 
statute creates a new ‘duty and those where it merely enlarges an 
ald one 14, and such a distinction seems undesirable. Moreover, 
the legislature sometimes prohibits conduct which, though it is so 
often fraught with danger that it is thought to,be for the public 
1® The obligation to keep the peace being’imposed for the benefits of the 
publie generally, a breach of the peace should gtve-an action to anyone injured 
thereby. James #. Campbell, 5 0. & P. 872 ; Vanderbargh v. Truax, ¢ Den. (X. Y.) 
464 ; MoGes 9. Vanover, 147 S. W. 742 (Ky.) 
nG is by no means clear that the immorality of the defendant’s act is a 
sufficient reason for imposing llabiHty upon him. There seems tobe some justice, 
however, in holding that if a defendant insists on engeging in an Indefensible 
course of sation, he, rather than the person injured by his wrongfal conduct, should 


bear the burden of the injury which results therefrom. Osborne *. Van Dyke, 118 
Ia. 557, 85 N. W. 784. See 15 Harv. L Bey. 235. A 


13 The following cases sre opposed to the dostrine of absolute Yehility for 
ilegal action, Tingle v. Chicago, B. & Q. Ry. Co., 60 Ia. 8B3, 14 N. W. B20 
Lopes s. Sahuque, 114 Le. 1004, 88 80. 810 ; Bourne s, Whitman, 209 Mass. 155, 
95 N. E. 404, Boo Platt 9. Southern Photo Material Oo.,'4 Ga. App. 159, 168, 60 
B. E. 1068, 1671, Another line of cases holding that violation of a prohibitory 
ordinance is only prima facie evidence of negligence, although generally disgp- 
proved of, shows how strong a tendency exists to depart from the rule of absolute 
lability. Knupfle #. Knickerbosker Ise Co., 84 N. Y. 483; Hanlon », South 
Boston Horse R. Co., 129 Mans. B10. 


13 Osborne +, MeMssters, 40 Minn. 108, 41 N. W. 548 ; Sharkey s. Bkilton, 88 
Conn, 68, 77 AtL 950. ` ` . , 

14 Whenever it Is established that a statute was cuasted to prevent the sort 
of injury which has occurred, the courts lay it down broadly that a violation of 
the statute, elther by act or omission, is negligence. Terre Haute & I. Bo, p. 
Voelker, 12 IU. 540, 22 N. E. 20 ; Tobey s. Burlington, O. R, & N. Ry. Oo., D4 Ia, 
956, 62 N, W. 761; Leathers e. Blaskwell Burham Tobaoeo O9., 144 N. O. 880,-57 
8. E. lie Moreovor, this language ts nsed In casos where the court recognizds that 
there was no pre-existing duty ofeare. Bee Hayes v. Michigan Central R. Co., 
111 U. 5. 328, 286, 4 Sup. Ct. 869, 872 ; Buts D. Oavanaugh, 187 Mo. 505, 511, 88 


S. W. 11041105. > 
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interest to forbid it, is not dangerous in very particular case, 
Ther¢fere the prohibition of the conduct cag hardly be recorded as 
2 declaration by the legislature that no prudent man would engage 
in it under àny circumstances. > 


_ It would seem, then, that the theory of tort liability, for the giok” 
ation of a statute is not the mecessagy consequence of any common- 
law principle. Nevertheless, as is illustrated by the law of public 
and private nuisance, the common law i is in general as solicitous 
of the private as of the public: interest” in safety and * well-being. 
Therefore, even though it is not necessarily true that a duty im- 
posed for the protection of the plaintiff is a duty owed to him, the 
courts would seem to be justified in holding that where the legisla- 
ture has recegnized that a certain standard 8f conduct is required 
to safeguard the social interest in preventing some particular 
danger, a similar standard ought also to be maintained at common 
law tô protect thé individual interest, 

18 If the ground of lability be thus a duty to the plaintiff, and not a dostrine 
of abdolute liability for the sonsequences of ilegal conduet, it seems alear that no 
action shSuld le unless the'injary be the natural result of thet breash of duty 
and not merely a fortuitous consequence of the illegal eourse of action. Rich v. 


Asheville Eleg¢ric Co., 152 N. O. 689, 68 B. E. 342 ; Bourne +. Whitman, supra. 
Contra. Iron Mountain R. Oo, ». Dies, 98 Tenn. 655, 41 8, W. 969. 
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PROVINCIAL SMALL CAUSE Courts ACT. Nazir Ahmad, B. A, 
LL B., Judge, Small Cause Court, Srinagar. LawePublishing Press, 
Lahore, pages 262. Price Rs, 2, 


° Maulvi Nazir Ahmad has done a service to the legal profession 
by publishing this handy commentary on the Provincial Small 
Cause Courts Act. The learned author starts with a short history 
*of the establishment and growth of the Courts of Small Causes in 


the cougtry. The book is well arranged, neatly printed and got ` 


up and no less than 400 cases have been cited both from official and 
non-official reports. There are seven appendices to the book, in 
three f which are printed the statements of objects and reasors, the 
report of the select committee and the proceedings of Council, while 
the others contain other kindred Acts, There is also an index at 
the end 
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PRESIDENCY TOWNS INSOLVENCY ACT..C. Krishnan Nair, 
B. se B.-L. Law Prigting House, Madras, Price. Rs, 8-8. ote. 

- This is a careful commentary on Act No, HI-of 1999, : and we 
have no doubt that it will be found useful by practitioners i in the Pre: 
*sidgncy. ‘Towns, The printing is good ae the get- ops is dns tcren 
a ý ‘gs. ` 

P Sanstva Row's INDIAN LIMITATION ‘Aor, IX of 1908, witli 
ciishlaw thereon. Revised and brought up to date .By. P, 
Ramanatha@ Iyer, B. A, BT. First. Grade , Pleader,. Tiching poly 
At the Lawyer's Companion Office, pee Ac Third Edition. 
1913. pp. lix, 165, 1172;e7. . ` s 

We are not aware of the edition of any lawsbook REA Set 
a so soon as that of the late, Mr. Sanjiva Rows Lithitatign Act 
The second had. beeri barely on the matket-for a couple `of years 
when’ a third édition has been called for, and the present editor has 
not been behindhand in responding to the call. ‘Fhe edition ûnder 
review, besides preserving all the old features, of thoroughriéss, 
conciseness and accuracy, brings the case-law up to the end of 
December, 1912, We are glad to acéord a hearty welcome to this 
edition, and we. record once again our sense of appreclagion < of the 
usefulness of the work by noting that it has also'commended itself 
to the great judge to whom it is dedicated and whose good opinion 
is a valuable asset to possess, 


o%e bd 
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INCIDENTS OF THE CASTE SYSTEM. 


THE term “Mahajan ” ig composed of two Sanskrit words signify- 
e jng literally “ great men” and seems to have been 
originally applied to the collective body of in- 
dividuals, who were appointed as representatives by the different 
sects hto which the Vaishya, or (more popularly called) Bania caste, 
is divided. The representatives constitute the council of the caste 
and decide all disputes affecting the interests of the whole caste 
in its corporate character. Those castes which are small are 
répresented only by a member at the meetings of the Mahajan and 
those which*are lange are represented by more than one person. 
The Seth of each caste is entitled to sit in the Mahajan and give 
his opinion. From the larger castes besides the Seth other in- 
fluential men sit in the Mahajan. Disputes regarding the eating 
of forbidden food, intermarriages with a stranger caste, &c., were 
always, in former times, referred to the Mahajan which was called 
by the head of the Mahajan at the requisition ofe sufficient num- 
ber of influential persons. Generally the office of Seth of the 
Mahajan, similarly to that of Seth of the caste, is not hereditary. 
The caste, while having tha power to remove their own Seth, have 
no power to interfere with the Sethship of the Mahajan and, until 
removed by the Mahajan themselves, the Seth of the Mahajan would 
remain in that office whether he was Seth of the caste or not. 


Mahajaft. 


in some communities, the name Mahajan appears to have been 
sak transferred from this representative assembly to á 

° collective body of all the different sects of the caste} 
viewed as a whole. * In some cases the sects differ so much from each 
other in their religious tenets and social usages that they have come 


s [xvm J.] 
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to be viewed as almost distinat castes, and have their own Seths t 
govern their affairs’ At presènt, therefore, in some communes, it 
reality the Mahajan exists only in name inasmfich as all the 
different castes which constitute it, have now virtually determin& 
. to settle their disputes within their own circles without referring 
thêm to ay individual recognised as the head of all the castes 
In appointing the Seth, the ca&te gives weight to the social status 
mental culture, good sense and other necessary qualification: 
required to fill the high and responsible post ofeSeth of æ 
caste, Generally, a family obtains the Sethship-when a mem- 
ber thereof is an unnsually active, wealthy and popular mare 
and is also able, and has the taste for, undertaking the duties 
of Seth. Although, certainly not hereditary ot right, the Seth- 
ship often remains in one family for some lehgth ` of time. The 
elder branches or sons of the family are not, under all circum- 
stances, preferred to the younger. Thus a younger son can 
succeed his father as Seth of the caste even though, at the time 
when he succeeds, he has an elder brother ar brothers living A 
` but usually the father who had been the previous Seth, must 
have appointed the succeeding Seth his executor or otherwise 
selected him as the person to succeed him in the office. When 
two or more sons were named executors of 4 former Seth, the 
son whose name stood first in the will would succeed even 
though he were the youngest. It does not appear that there 
have ever been a plurality of persons officiating rightfully as 
joint Seths of a caste though each rival Seth has, at the same 
time, claimed the honour for himself. 


It is not a necessary consequence that because a man is 
Seth he should have the custody of the caste property. If his 
successor is not of his stamp, the çaste will not permit their 
property to remain withshim, if it was previously kept with his 
predecessor. A Sethship cannot be recovered or retained as of 
right. It depends upon the popularity of the person who is, or 
claims to be, Seth and also on the amount of time that he can 
spare for the duties of the office, and the Sethship also de- 
pengis, to a considerable extent, upon the generosity of the Seth 
towards his cas'e men. Some persons have not the taste or cannot 
Spare the time or money for this office and they, therefore, decline 
to intérmeddle with caste affairs, ; ~ 
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He can convene meetings of the çaste for discussion relating to 
sfo caste matters. When “the Seth convenes a caste- 
Rigtts of Seth. ae ° 
e meeting, if any member does not attend, he pays 
å small fine. If any one abuses the Seth, he pays a larger 
penalty to. the caste. Without the Seth’s permission, caste 
members cannot be invited to dine at a caste dinner apd the caste ° 
priest (Gor) is to give invitation to*the members after the persgn 
who is to give the feast first obtains the Seth’s permission and, 
if there is amy quarrel in the caste, and if a caste-meeting is to be 
convened, the same cannot be done without the Seth’s per- 
mission and the Seth has the right of signing first, and betel-nuts 
are distributed on the first day before the marriage day and the 
same cannot be distributed without the Setp’s permission., The 
Seth tts power fo call a meeting ofthe caste for excommuni- 
cating a member for infringing caste-rules and he can settle the 
matter by accepting a fine or prescribing such a penance as the 
caste may determine upon. If he has the majority on his side 
and jf the minority are of no influence, he can punish every de- 
faulter from the rules and usages of the caste although such rules 
and usages have never been reduced to writing and sometimes the 
caprice ang whims of the Seth himself are added to such rules. 
The Seth can use his powerful position for the oppression of the 
caste by giving instructions to the Gor not to give invitation for a 
caste dinner at the request ofa caste-man who desired to feast the 
caste and himself refraining from holding caste-meetings to decide 
caste-disputes andalso from performing any other of his duties. 
„dIt is the duty of the Seth to collect, receive and hold in trust 
for and on behalf of-the caste and keep an account 
Dee ene of allsums subscribed by members of the caste 
for caste purposes, of cuetomary fees paid by members on the 
occasions of marriages, betrothals, pregnancies and feasts and all 
fees paid for the use of caste-pots and all fines from time to time 
imposed on members of the caste, to keep a clear account of 
caste-expenditure and to invest the surplus moneys according to 
the usage of the caste so as to earn interest and credit the same 
to caste account. He sbould distribute printed copies af the 
accounts among the members after the same are passed at a caste- 
meeting held once every year for that purpose. He should keep 
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in his` custody pots and pans belonging to the caste or purchased 
out of caste funds or given is gifts to the caste by members thereof. 
The Seth is expected fo devote all his energies to the maintenance 
of order and prevention of quarrels and feuds-in the €aste, gener 
ously render all pecuniary assistance that he can.to the caste 
*with the object of ameliorating their social condition and ensuring 
their well-being, to start and establish funds wherewith to relieve 
and maintain poor and invalid members of the caste, to builda 
feasting-oort for the caste, give pots to the caste-and uot to use for 
private purposes caste-funds without authority of the caste. 


The members of the caste have the right to attend and vote at 
caste-meetings, to pass resolutions in regard to 

aber. affairs concerning the caste, to decide who shall be 
the trustee or custodian of caste-property, to dividé the caste pro-. 
perty between the rival parties in proportion to the members of their 
respective adherents, and to elect who shall be, the Seth qf the 


caste (but the minority may elect their own Seth) and appoint the 


caste-priest (Gor), the caste-treasurer and the caste-secrefary. 
They have the right to inspect account books, kept in connection 
with caste-funds and properties, Ifthe caste have nota feasting» 
oort of their own, the caste-pots will remain in the hous@of leading. 
members in whom the caste has confidence and they would 
keep the pots with them without charging any rent, The 
custodians of the caste-pots are responsible for their safe custody 
and must keep an account of them showing- when and to whom 
they. were lent and must not, without authority, usesthem for. their 
own purposes, . 
The caste has the right to punish a delinquent member by stop- 
ing the “Lohana” (present of pots and food distributed by a caste- 
man on occasions of death and marriage and it is considered an 
insult and punishment to deprive, a caste-man of the privilege of 


receiving the present) to such member, by cutting off invitations , 


to dinner by ordering penance, compelling him to shaveeoff his 
moustache or by excommunicating him from the caste. ° 


The caste has the power, without removing a person from 
Sethship, to prohibit him from receiving caste fees and app®int a 
Brahman as caste-treasurer and collector of caste: funds, to hand 
over’ the custody of caste-pots to another or to dismiss the Seth 
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and appoint a committee of some other persons to perform his 
dutiga, If it is uncertain whether any particular member of the 
caste has been excommunicated or not, thé situation is sometimes 
seduced toan “passe as the Seth does not give permission to 
feed the caste nor does he receive the usual fees for the same: nor 
take the fees for the use of the caste-pots for fear of being prosgcut- 
ed for defamation for allowifig the easte to be fed without inviting 
the member whose excommunicafion is not complete. But under 
these circumstances, the caste may treat the Seth’s inaction as 
equivalent to resignation and proceed to elect anothe? Seth. The 
ground of removing the Seth would either be mjsmanagement or 
misappropriation of caste-funds, long continued oppressive conduct, 
an arbitrary and an arrogant temper, non- “appropriation of caste- 
funds for caste-purposes or his being an illiterate or obscure man who 
spends his time in fomenting quarrels and feuds in the caste, 


When, by the discharge of his duties and the exercise of his 
. powers in an arbitrary, capricious and unsatis- 
eee factory manner, the Seth of a caste has caused 
very serious discontent in the caste, a meeting of the caste would 
„be convened by the elders to consider the situation and call upon 
“the Seth qjther to explain his conduct or to.resign his Sethship. 
Any member may convene a caste-meeting but the attendance 
would depend upon his respectability, weight and influence in the 
caste ; ‘and resolutions passed at meetings convened at-the instance 
of an illiterate and obscure man and at which none of the elders or 
rich or influegtialmen of the caste were present, would hardly be 
held binding upon the caste. In caste-disputes, sometimes the 
M&haraj, or religious preceptor of the sect, intervenes and brings 
about peace among the contending factions, But if such interven- 
* tion proves abortive, a meeting of the caste is summoned by verbal 
intimation through the caste-priest to caste-men to attend on the 
day of the meeting in the caste-témple or sort or at the residence 
*of some prominent member, and notice is given to members of the 
transackion to be done at the meeting. Written notice, sometimes 
a lawyer's notice, is’ given to the Seth to be deposed, informing 
him of the date, time and place of meeting and of the charges levied 
againsthim dnd calling upon him to explain them and Justify 
himself before tHe caste.. The meeting will be duly held and the 
transactions thereat recorded in.a‘more or less.formal manner in a 
SPSS, AETS 
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minute-book kept for the purppse. Decisions are arrived at by votes 
and proxies are used at such meetings. The resolutions passed at 
the meeting are generally approved and confirmed at a usubsequent 
caste-meeting. . 

Matters are now ripe forgoing to court. It has been held that 

. e the question ofthe ponor ofa caste io removea 
S sth- trustee of préperties® belonging to the caste, is 

not a caste-question. If anew Seth has been 
appointed, he will, under thg authority given to him bye the caste, 
sue on behalf of the caste the former Seth praying (a) that 
the defendant may be decreed to transfer forthwith to the name of, 
and hand over to, the plaintiff the caste securities and all interest 
accrued due thereon, (4) that an account may be taken by and 
under the direction of the court of all the’ ether preperty 
and monies of the caste which came to the hands of the defendant 
or which, but for his wilful neglect and default, might have 
come to his hands and that the defendant may be ordered to 
pay and deliver to the plaintiff on behalf of the caste the 
property or the equivalent in amount or value of the property 
and monies which, on the taking of such account, shall be found. 
to have come to his hands, or which might have come to hig hands but 
for his wilful default and neglect as aforesaid, (c) that the defendant 
may be restrained by the order and direction of the court from 
collecting or receiving or from attempting to collect or receive 
the fees, fines, donations, subscriptions and monies referred to 
or payable to the plaintiff as Seth of this caste and, (d) for costs. 
The plaintiff sets forth that the defendant was formerly the Seth 
of the caste but that at a meeting of the caste held on the day 
natned at which more than 309 (two-thirds, three-fourths, &c.) adult 
male members of the caste attended, the said members being in fact ° 
the representatives of a large majority of the said caste, the plaintiff 
was unanimously elected Seth of the said caste and the said resolu- 
tions were confirmed at a subsequent caste-meeting ; that the defen- « 
dant has had notice of the said meetings and resolutions, But that 
he now refuses to submit to the said resolutions and to recognise 
the same as valid and binding on him, and still claims to be Seth 
of the’ said caste, and, as such Seth, collects or attempts to collect 
the donations, subscriptions, fees and fines from the caste. 
If, othe other hand, the new Seth has, by putting up his own 

lock or by other means, obtained possession of the caste-pr®perty, 
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the deposed Seth eere himself to be the "hereditary Seth 
of tg caste and trustee of the caste- property, sues the new Seth 
for its recovery. The defendant contends that he is the true Seth 
*being appdinted thereto by the vote of the majority of the adult 
male members of the caste to which the parties belong. The 
plaintiff alleges that “some of his caste-men, headed by the defent 
dant, seceded from submisston to the headship of the olaintift and 
have since remained dissentients According to the defendant, 
“ The plaintiff was removed and defendant elected head or Seth of 
the caste by a large majority thereof, since which plaintiff's adherents 
have never numbered more than one-third or one-fourth of the said 
caste.” 
Ina suit by the newly elected Seth against his predecessor in the 
office,ghe défences and pleas will be one or more of the following :— 


(1) ` That the resolutions referred to were not passed at meetings 
of the caste, but, at meetings of the plaintiffs adherents only and 
that” the plaintiff can only rightly claim to be the Seth of that 
section of the caste which is composed of his adherents, 

(2)- That by hereditary right the defendant is the Seth of the 

caste and trustee of the caste property and, as such, exclusively 
entitled tagthe possession of the latter and enjoyment for his own 
use of the dues and profits of such office, and that he cannot be 
legally removed from his office except by the order of the court. (If 
the caste property was for sometime in the possession of others), 
that they held the same as agents and acted under his orders. 


(3) That*the’ defendant denies that the plaintiff was ever 
authorised by the caste to bring this suit against him, the meeting 
held on the day named whereat the said caste is alleged to have 
passed a resolution to that effect, being in fact only of a very 
small minority of the said’ caste, consisting of the relations, friends 
and partizans of the plaintiff a and the said alleged resqlution- 
e being informal], invalid and of no force and effect, and that the Seth 
had been wrongly deposed as he had committed no caste offence, 


(4) That the property in question in suit is the ancestral pro- 
perty of the defendant with the trust attaching to it and that the 
defendant has received the same as the heir of the last holder. 

(5) That thé plaintiff is not entitled to demand that any 
monies, collected by the defendant from the members of his section 

e u 
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of the caste, shold be-handed over, that this defendant is not liable 
to account forthe same to the\plaintiff or to any person or ns 
other than the members of the said section and the defendant 
further submits that the plaintiff is not entitled to the injunction, as 
prayed for in the plaint, restraining this defendant from continu- 
ing ‘to receive in future such moneys ‘as his adherents might choose 
to contribute. e ° 


(6) That the most equitable way of dealing with the caste pro- 
perty would be that the same shouldbe divided between the two 
rival sections of the caste either in: proportion to their respective 
numbers or in such other proportion as to the court may seem. fit. 
The defendant further submits that if the court shoyld not, think fit 
to order a ‘division of the said moneys as aforesaid, independent 
trustees, not’ belonging to either of the said section’, should : be 
appointed and that the said moneys should be handed-over to 
such trustees with directions to apply the same for the benefit 
of the members of the caste generally. If, however, the court thinks 
fit to order that the said moneys.should be given tq the plaintiff then, ' 
this defendant submits, that the same should only be done coupled 
with special directions as to the manner of application of the same for 
the benefit of the whole caste and not for that of one section alone, 


The result of who is the Seth of the caste and as such entitled 
to the possession of caste property and funds or 
Rights of majority. to recover the caste dues, depends upon the fact 
who has the majority at his back. To prove a majority, very often 
either or both of the contending factions drawe up a declaration 
without bearing apy date, to the effect that the signatories there- 
to favour the party named therein. On scrutinising the signatures, 
however, it is very often found that some of the names are 
fictitious, the names of others are unauthorisedly inserted, that the ° 
names of deceased persons, infants, and even the names of those 
who favour the opposite party Rave been inserted in the paper, 
the object of the fraudulent proceeding being to mislead the court® 
into a belief that the party producing the declaration has the 
majority of the caste on his side and that the other party had 
falsely exaggerated its strength. In the backward communities, 
the signatures are obtained by bringing to bear on the members, 
coercion, superstitious terror or the softening and * ‘more substantia) 


influence of money. : 


e INCIDENTS OF THR OASTE SYSTEM: 148 


A large number of castes have no,written documents or books 
. whieh they may refer as authority in points of disputed custom. 
ncient usage® determined by the caste ‘on’ evidence, is the 
Sneral guide. In cases of extraordinary difficulty, Brahmans 
œ called in who decide according to the’ written law of the | 
«harma Shastras. But it seems tobe clear law that ig questions 
me the nature dealt with above, the *court will base its decisiog 
spon the wishes _of the majoritye of the caste. In order to 
scertain thee wishes of the-majority,a meeting is directed by 
mhe court to be held under the presidency of a court officer. 
“As to the propriety of referring such a matter to the caste 
miself, see the suit*of Bugwan Motee Khooshal and Bhaichand and 
thookws and, Khushall (Borrodaile’s Reports of Civil Causes, 
Jol. 1, p° 155, No. *34), This was a suit filed at Surat for damages 
wing to the defendant having broken off a marriage contract 
netween the plaintiff and Khushal. The parties, at the instance 
of the court, mutually agreed to refer the adjustment of their 
disputes to the head of the caste and to the whole caste -and 
sto abideeby their award. A majority of the members voted 
oy the plaintiff on the 15th June, 1813. Thereupon, the Judge 
of Surat cenfirmed the betrothal and,on the 25th July, 1815, 
the decree of the appellate court (The Sudder Adawlut) con- 
firmed the decision of the Judge of Surat. 


The weight to be attached to the decision of meetings held 
-under an order of court was discussed by Mr. Justice Scott in 
David Haims cise (2 Bombay) where he observed as follows :— 


“At the hearing, before the defendants’ caseewas reached, I 
ordered a meeting of the whole community to be held under 
the superintendence of an officer of the court. I did so because 
the defendants’ counsel wa8 prepared with evidence that the signa- 
tures at the meeting of the 28theOctoBer had been improperly 
obtained and I thought the time of the court would, be saved 
‘if a regujarly convened meeting voted on the question whether 
the community wished to retain the-first defendant as , their 
Mukadum with the powers he claimed for himself. or with the 
.powers ofa manager, or with merely ministerial functions, Three 
-hundred, and seventy, members attended and_rejegted all these 
preposalsj either unanimously. or by, a very large: majority, ~:But 

e [xx J] 


ao 
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I held the meeting only fgr the purpose of saving unnecessar 
evidence and I did not intend to regard it as conclusivewof th 
question raised in the case. I still intended to try the case on tl 
facts as they were at the time of the institution of the suit. ° 
would, I think, be unfair to attach conclusive weight to a no 
taken pengente lite when one factionis in possession of th 
gynagogue, when both are af fever-fleat of party agitation, an 
when discussion of charges and defence of conduct was impossible 
An effort, however, is always made to arrive at a fais decision o 
the points in dispute through the agency of a caste meeting ; am 
the following extracts from a High Court suit are given with tb 
view to indicate the nature of the proceedings adopted on thes 


occasions :— i 


“ Per curiam.”—The drawback in all thesë tases is the wan 
of formality. I think of calling a meeting of-the caste arid let ther 
decide. . . 

“Defendant: I shall cause a meetjng of the caste to be calle» 
by an officer of the court. The officer will take the votes whethe 
you are to be Shethia of the caste. I suggest that the meeting be 
held in the temple. 


e 

“Per curiam.”—Then Jet it be held in the temple. I think the 
resolution will be to obtain the sense of the meeting whether they 
wish the defendant to have a share in the management of the 
property. pa 

Order: That a meeting of the caste be held in the temple of 
Shri K. at 8 o'clock p.m. on Monday, the 22nd day of September 
19—. The thirdinterpreter S. B. to be present. Shall propose fo the 
meeting as follows :— i 

1st—Whether they wish that the defendant should take part.in 
the management of the property and business of the caste; if 
they do not wish it. g ° 

2nd—Who do they wish to exercise such management ? a 


Notice calling the meeting of the caste by direction of the court 

‘to be advertised in the......anda circular to be sent by the plaintiff 

to the heads of all the families of the caste in Bombay. Circular 

“had better state questions to be proposed. Defendant fs to give 

‘notice to all the members of the caste who are his friends. Defen- 

dant is not to preside, and the meeting is to appoint its own 
e 
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chairman, The defendant must not sit in the’temple. If he 
does jQ and a disturbance ensues, defendant will be punished. No 
one is to occupy the president’s place. Thete will be an injunction 
that no one tlo occupy the usual place of president until elected as 
above.” i 
S. B., EXAMINED ON SOLEMN AFFIRMATION—“I am the 3rd in-” 
terpreter. ` On the 23rd day of September, I went at 8 o'clock, in 
pursuance of the court’s order, $0 the K. temple of P. Road. 
There werg, about 300 persons present, We commenced proceed- 
ings at about 8-30 pm. There were then present mofe than 300. 
A member of the caste proposed the name of a president, Another 
member seconded it. The opposition faction rose and there was 
a good deal of confusion. I was eventually elected to the chair. 
I put to the meeting the questions put by fhe order. I put the 
questions in writing. The members then came and signed their 
names, some made their marks only. In favour of the defendant 
taking part in the management of the caste, there were 117 
signatures ; against his taking part, there were 176. The poll was 
kept*open for three hours. On the second question, the same 
number’ voted for and against the defendant. Several members 
of the faction who voted for the defendant, said that they would 
have a Pinch im which the defendant should take part. The 
defendant's party comprised more marksmen. The 176 who voted , 
against the defendant, were in favour of the present Punch, The 
176 were well dressed, intelligent people, more so than the 117 
as a body.” r 
To COURT.— There was a vote of thanks to the chairman. I 
believe I gave complete satisfaction to both sides. ° 
CROSS-EXAMINED BY DEFENDANT.—I do not know that any 
“members of the caste left without signing. f 
PER CURIUM TO DEFENDANT. You ehave had every oppprtu- 
nity. A meeting has been held, you might bring your friends here; 
you do not do so. ` 
_ DEFÉNDANT.—Some people at the meeting proposed me as a 
chairman. m f 
PER CURIAM. But you were not elected.’ The third interpreter 
was elected. It ig obvious that a large majority of the caste wish 
that you should not take part in the management of the caste., 
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COUNSEL FOR PLAINTIFF,—We do not ask for an account from 
the defendant as prayed by the plaint. We waive that. `~ 

PER.CURIAM.—The order will be that defendant do give up the 
immoveable property of the caste, the Nagarkhana (mufic platform), 
the ært at K, the gold and silver umbrellas. A decree will be 
“made in terms of the plaint, paras a, b and a.” 

e I do not propose to deal at-any great length with the civil” or 
criminal law of defamation condétrning caste : the general underly- 
ing principles and any special incidents affecting thé* institution 
will only be inditated. It is important to bear in mind that defama- 
tion in relation to caste may occur (1) when one member makes a 
statement defamatory of another before a`caste meetings (2) when 
a sentence of excommunication is passed by and published at a 
caste meetirig and (3) when there has been excessive public&ation of 
a sentence of excommunication duly passed by the caste. “Exemp- 
tion from criminal liability in the first case may be obtained under 
exception 9 of section 499 of the Indian Penal Code which provides 
that it is not defamation to make an imputation» on the character 
of another, provided that the imputation is.made in good faith for 
the protection of the interest of the person making it or any other per; 
son. It is established law,that the publication of a sentence of ex- 
communication is prima facie defamatory. inasmuch as it is an 
imputation which “lowers the character of that person in respect 
of his caste” within the meaning of Explanation IV of section 499. 
A sentence of excommunication amounts in some castes to complete 
social death and certain bankruptcy, the result beiag that no one 
will have any social communication with the: member excom- 
municated, no one will marry his daughters or give his daugHters 
in marriage to his son, no one will eat or drink with him, or come 

-to his house, no one will deal with him ip any manner and if’ the® 
member is, 4g., a grain lealer, the other merchants in the Bazaar 
will not sell him grain for his business, and most-important of all, 
no one will attend his funeral. The 7th exception to section 499, 
however, provides that it is not defamation in a person having over 
another any authority conferred by law, to pass in’ good faith any 
censure on the conduct of that other in matters to which such lawful 
authority extends. i $ oe 

Caste suits in connection. with defamation are usually preceded 
by a ndmber of anterior events and are ‘complicated “by” the: pre- 
e 
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sence of numerdus side issues. Tg take a concrete instance, sup- 
‘pose that a largé number of the members ofa particular caste being 
dissatisfied with one of their trustees and his management: of their 
*caste funds’and properties, have filed a suit against him-in the High 
Court for accounts and the appointment of new trustees. If the 
defendant trustee is a friend of the: Seth of the caste, the tatter 
will bring pressure on the Member! of the caste to bring them qver 
to the side of the defendant. A decument will be prepared approv- 
ing his administration of the caste property, which the members 
would be asked to sign: on their refusal to do so, a caste meeting 
would be convened and dissentient members would be excom- 
municated on some pretext, and the sentence published the next 
day by the Gor or caste-priest. The excommunicated members 
may sile a civil suit in respect of defamation ; frequently, how- 
ever, hè files a complaint in the Police Court, charging the Seth 
and, the crier with offences under sections 499, 503 and 109 of 
the Penal Code, respectively dealing with defamation, criminal 
intimidation and abetment. 


THe identity of the document on which the signature was asked 
for, will be one of the questions in dispute, the defence will be“ that 
the complainant. was excommunicated for his rude and ingglent 
behaviour before the Seth, at the meeting. Minutes of caste 
meetings, if any, will be produced. in corroboration, and their 
genuineness will be another question in. issue. - The magistrate has 
to consider whether the minute book is or is not made up of - 
different sort8 of paper, whether the .colour of . the ink of the 
egtries is uniform. When the book is first. produced, whether the 
earlier. minute books haye the same.appearance, whether the book 
appears to have been written up in, a regular and formal manner, 
whether the book purperts to record without distinction all caste 
disputes dealt-with at the caste, meetings, and whether in accounts 
of the meeting by members of the caste, given in correspondence, 
the resolution dealing with the reasons for excommunication 
appears. To contradict the privilege claimed by the defence, the 
complainant may adduce evidence to show that due notice_of the 
caste meeting was not given, that the meeting consisted ofa very 
small number af the caste, particularly of suchas were favourable 
to, and followers: of, the accused, that, no, regular procedure was 


of 
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followed at -the meeting and fo votes ee that those who pro- 
tested against the excommunication were overawed. and that the 
excommunication was fot the sentence of the meetiag but of the 
accused only. The accused may traverse these allegations and 
prove, inter alia, that although the caste was very large, the number 
of members who usually took part in the caste meetings was small. 


dn a case in which the complainant was alleged to have called 


-the Seth of the caste a “ Looclfa” (rogue) and “ Kasai” (butcher) 


before the meeting, the magtstrate observed, “To calla” chairman 
ofa meeting ‘Loocha’ and a‘ butcher’ is, in my opinion, a serious 
matter and justifies the member's expulsion from such a body. 
But in the case of a Hindu gentleman of the Bania caste, the 
term ‘ butcher ’ especiaky conveys the idea of gross impigty involved 
in the destruction of animal life and jf, therefore? the Shtthias 
and caste-people think that a man using such expressions at 
their meeting, deserves excommunication, this court ought not 
to interfere even ifit thinks that the punishment is excessive, Itis 
not our province to interfere with the autonomy of the caste. Let 
them decide what punishment to inflict provided they do so from a 
sense of moral and social obligation and are not actuated by malice.” | 


With regard to the charge of excessive publication, *the same 
magistrate observed : “The accused No. 6, the crier of this sect, simply 
carried out his duties at this meeting and, as is usual, proclaimed the 
decision of the Seths to those assembled there; if so, he must be 
deemed to have acted in good faith and is protected under ex- 
ception g. When a man acts dona fide in discharge of his duty, he 
cannot be deemed to have committed defamation even though the 
original order may have been bad and unjustifiable. In the present 
case, however, there is nothing to show that No. 6 knew that the 
order of the Seths was bad and maliciously passed and it was his 
duty for the good of the community to make the order widely known 
to them. It is proved by all the witnesses for the prosecution, that in , 
proclaiming the order of excommunication, the crier has to stand ata 
convenient spot in the street where the caste people live and proclaim 
the order loudly. In the present case, the same practice was followed 
and; sofar as I cah judge; this.isthe only way by which a caytion 
could ‘be conveyed to the thousands of caste-men living in this 
city against dining with an excommunicated person or having other 
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intercourse with him. Some of these people must be illiterate 
arf they live i in houses occupied by’ other aaste-people also and how 
are the c criers -to inform them of their caste resolutions except by 
going ne&r their placegand crying out the order loudly. ` It is also 
just possible that the criers themselves do not know who are fellow 
castemen and who are not, and it would, therefore, be 4mpossible for 
them to go from one individual to another and to carry the message 
to them alone. Ifa person acts “in furtherance of his duty in the 
usual ofahner and according to a ‘recognised custqm then, even 
though excessive publication is proved, I do not think he could be 
held liable.” It was held in 3 B. L. R. at 188, that the publica- 
tion of a caste sentence in a newspaper is excessive publication. 

If the accused ‘ig acquitted and party feelings run high, there 
would be a petitlon to the focal Government to direct that an appeal 
should be filed against the acquittal complained of in the following 
among other grounds :— 3 

1. That the judgment of acquittal was absolutely against the 


weight of evidence. 


2. That the magistrate had disbelieved iad E the 
evidence of a large body of respectable. witnesses for the prosecution 
whose evidence was wholly unshaken în cross-examination and, to a 
very great extent, uncontradicted by the defence and no sufficient 
grounds existed why the prorecuugn evidence should be so dis- 
believed and disregarded. ` 


"3. That, the magistrate had in preference believed some of 
the witnesses for the defence although they were shown to be bitter 
énemies of the petitioners and although the evidence in the case 
showed that in most important particulars their statements were 
untrue. 


4. That the miapistiate: had failed to find upon the eyidence 
some facts which it was essential to find in order to arrive at a true 
conclusion i in the case, and his finding upon which, upon the evidence 
of the prosecution, which was clear and uncontradicted, must have 
affected the result of the case. $ 


5. ‘That the magistrate had supported his judgment by inferences 
from facts which were never proved and had drawn wrong inferences, 
which were.opposed to the evidence. I 
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6. That. the.magistrate had laid down bad law and was wrong 

in ruling that the prosecution céuld dead negative evidence ondy in 
‘rebuttal, to contradict the evidence Jed by the- defence to prove 
-privilege against the charge of- defamation, and thereby the magis- “ 
trate R a large body of evidence- -on behalf.of the prosecution. 

: 9° That #he'magistrate ought to haye’ held that the prosecution 
was‘entitled to prove all facts in rebuttal whether negative or positive 
which went to disprove the claim 3f privilege set up by the defence. 


8. That although charges y were framed against the accused on 
the........:the statements’ of the accused were not prepared or put in 
iintil (one month later) by which time the witnesses for prosceatca 
had been cross-examined after charges framed. À 


9. That the magistrate showed a bias throughout” the ` cage in 
favour of...the accused and against the prosecution being apparently 
‘induced thereto by his feeling expressed in his judgment of the bene- 
ficial nature of caste government, in the expression of which feeling 
hé totally. disregarded the fact, conclusively proved by the | prosecu- 
tion, that the accused by their harsh and oppressive conduct have 
alieriated the vast majority of the caste and ne caused disunions 
and divisions in the community. a j 


10, That the magistrate’s eae is perverse and contrary to 
justice and good conscience. ° 


Nayan H PANDIA, M. A, LL. B, 
Solicitor, Bombay High en 


| 
OASES AND COMMENTS, 15). 


CASES AND COMMENTS. 
(ENGLISH). e 
| Homicide— Mw dor—Oonfeasion of tmmorality—Wheiher a prowoakon.  * 
The King v. Palmer, Ti913] 2 K. B. 29. 


Isa confession of immorality by a woman to a man to whom 
she is engaged to be married, who in consequence kills her, a 
provocation which would justify a jury in finding him guilty of 
manslaughter oñly? The Court of Appeal, consisting of CHAN- 
NELL, Bray AND ORD COLERIDGE, JJ., ansWer the question in the 
negative, The * principle that ifa man discovers his wife in the 
act of adultery and in consequence kills her is only guilty of 
manstaughter does not apply to the present case. The principle 
has been extended to cases where a wife confesses to a husband 
that -she had committed adultery in the past. Reg. v. Rathwell, 
12 Cox C. C., 145; Ret v. Jones, 72 J. P., 215. But their Lordships 
wefused to extend the principle to the case under review where 
no relation®f huskand and wife existed between the parties nor 
were they living as husband and wife. Provocation only reduces 
the gravity of the offence but it should be such as would have that 
effect. Each and every man has no business to be provoked at 
the misconduct of another and such a provocation cannot reduce 
the crime. Unðer®the Indian Law, too, culpable homicide is not 
murpler if the offender, whilst deprived of the pawer of self-con- 
trol by grave and sudden provocation, causes the death of the 
person who gave the provocation. But the question always is 
whether the provocation was grave and sudden enough to reduce 
the gravity of the offence. In this case surely it was not. 


® Artitration—Specific quesiion referred to— Finalty of award, 
King and Duveen, In re, [1913] 2 K. B. ga. 

If agpecific question of law is referred to arbitration and *the* 
arbitrator decides it wrongly, is the award bad and liable to be set 
aside ? z 
[xx J] 
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CRANWELL and BRAY, JJ, answer the question in the negative. 
Ifa mistake of law appears o1f the face of the award of an arhjtgator, 
that makes the award bad and it can be set aside. Brwtish Westing- 
house Electric Manufacturing Co. v. Underground Electric Railways 
,Co., [1912] A. C. 673. But when the award is good on the face of 
it, the coug will not send it back to the arbitrator on the ground 
that the arbitrator has wrongly*decidefl a point of law. Fuller v. 
Fenwick, [1846] 16 L. J. C. S$ 79 ; Nanak Chand v, Ram Narain, 
[1879] I. L R, 2 All, 181. «The case under review was ea peculiar 
one. In this case a question of law was referred to a lay arbitrator 
and he made a mistake in deciding it. As, however, the specific 
question was referred to and decided by the arbitrator, their Lord- 
ships rightly refused to interfere. 


Bankr upioy— Fraudulent proferonoo—Valdity of transfer. ° 
In re Ramsay ex-parte Deacon. n 

If a debtor returns the goods of one of the creditors in payment 
of his debt, does the transaction amount to fraudulent preference 
so as to justify a court in setting it aside? . é 

PHILLIMORE, J., answers the question in the affirmative. Ig 
this case a debtor had returned the goods of the credisor, without 
any pressure being brought upon him, in part-payment of his 
debt and then executed a deed of assignment for the benefit of his 
creditors, The trustee applied for a declaration that the transfer 
was invalid and the court set the transfer aside A similar case 
was recently decided by the Allahabad High C8urt"( Umrao Begam 
v. Ahmad Ali Khan, 11 A. L, J. R, 614). There a Mahomégan 
husband within two years of his application for insolvency, had 
transferred certain property to his wife in lieu of dower. “The, 
transfer was set aside on the ground that it amounted to fratdu- 
lent. preference within the meqning of the Provincial Insolvency 
Act. 





Oompulsory aoquimtion—Part premises, 
Davies r. City of London Corporation, [1913] x Ch. 415 
. (Cana part of a house be compulsorily acquired for the pur- 
poses of widening of a street when the taking of the part in 
question is likely to destroy the utility of the house? WARRING- 
TON, J; answers the question in the negative. In this 50 the 
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London Corporation wanted to acquires§ ft. of a house in order to 
widdh®a particular street and they argued that at a small cost the 
house could, be reconstructed in order to be used for the purpose 
for which ‘it was thereto used. His Lordship, however, held that 
the fact that by reconstruction the mutilated part of the house, 
may again be converted into a house even of substantially’ the 
samo character as before was immaterial. The owner cannot be 
compelled to effect such a reconstruction. He may not have the 
means to do it or may not be willing td use a part or the part left 
him may be of no use to him. Indian courts, too, have also laid 
down the same law. It, however, the owner may be desirous of 
retaining*a par there seems to be no reason why he should not 
be allowed ta do so (Tueliere v. Vestry of Sh Mary Abbots, 30 Ch, 
D., 642, Aldis *v. London Corporation, [1899] 2 Ch, 169, J. L. 
Denman Co. v. Westminster Corporation, [1906] 1 Ch., 464). 

_ IA cases where a part can be acquired without detriment to the- 
whole, different considerations might arise, eg., under section 49 of 
the ‘Indian Land’ Acquisition Act, land which is not a house, 
manufactory or building in the literal sense and which is not “rea- 
Sonably required ” for the full and unimpaired use of house, manu- 
factory or “building cannot be consideted as part of the house, 
manufactory or building. Whether the land is so reasonably 
required will be a question of fact in each case (Wita Ram v. Secre- 
tary of State for India,5 A. L. J. R, 166: s. & 30 All, 176). 


e e 
_ Negligence -oawso of damago—malolous act of third Py pean ieee bien ae 
z Richards v. Lothian, [1913] A. C., 363. ° 


The case decides an important question of law hitherto not 
“decided. The question wgs whether, ifa malicious act of a third 
party causes damage to the plaintiff on the premises of the 
defendant, the latter would be liable to the former for negligence ? 
LorDS HALDANE, MACNAGHTEN, ATKINSON AND MOULTON an- 
swer theequestion in the negative. In the well known case of Rylands 
v. Fletcher, 3 H. L., 330, the only point that Srose and was decided 
was as to the liability of a defendant who had collected water on 
his premises for his own use and which had escaped on‘ account of 
the reservoirs being built on land under which coal had been worked 
out although the fact was not known to the defendant, “It was 
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held in that case that the “defendant could not escape liability 
unless he could show that the escape was due to eUis major or 
the plaintiffs default. In a similar case (Nicols v, Marslana 
2 Ex. D., 1) where a defendant had built certain artificial ornamen- 
tal pools on ‘her own land and which had overflowed on account : 
heavy rain and had done damage te the plaintiffs property, i 
was held that the defendant wagnot liable when damage was a 
on account of ves mayor or Queen’s enemies. In this case, however, 
damage wa8 caused, as found by the jury, by the act of some un- 
known third person who had plugged the outlets of a water-basin 
in the lavatory on the upper floor of a building, on, the lqwer floor 
of which the plaintiff kept a bookstall, The house belonged to 
the defendant, who had engaged the services of an .in$pector to see 
that everything was in order in the lavatory above and who swore 
that everything was in order at 10 P. M. on the previous evening. 
The question that arose was, whether under such circumstancts the 
defendant was liable. Their Lordships of the Privy Council ex- 
tended the principles laid down in Nicols v. Marsland to this ` case, 
holding that “all that is there laid down, where the escape is due 
to vis major or the King’s enemies, applies equally to this cas& 
where it is due to the malicious act of a third *party.”* They held 
that where the overflow is due to something over which the 
defendant has no control he will not be liable. 


The other ground upon which their Lordships dismissed the 
action was that the principle of the maxim sic uédereetuo ut alienuan 
non leadas does not apply. The bringing and keeping of water 
pipes in the house is a necessity and not a nuisance which, ¥ it 
escapes, is likely to do damage. It cannot be said that those who 
maintain such a system of supply are doing something at their® 
own peril. The principle of Rylands v. Fletcher, could not be 
extended to a case like this, sp&cially when damage was due to a 
malicious act of some person unknown. The defendant could 
not .be expected to Bue the plaintiff against the malice of other 


persons, 
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SIR PRAMSDA CHARAN BANERJL 


To those connected with the Allahabad High Court, the Honours 
List issuedeon the birthday of His Majesty the King-Emperor was 
of an unusual interest as it included a knighthood coflferred upon 
Mr. Justice Pramada Charan Banerji. Nobody can have any doubt 
that thé honour, though somewhat belated, is thoroughly well deser- 
ved. There is no Judge who is held in higher esteem by the profession 
and the public alike than Sir Pramada Charan Banerji. He has been 
so longa Judge that it is perhaps forgotten that in the early seventies 
he was practising as a Wakil in our Court. He, however, soon 
made up his mind to join the Judicial Service. He has been a 
Munsif, a Subordinate Judge, a Judge of the Small Cause Court, a 
Civil Judge, and for the last twenty years he has been a member of 
this High Court. It “would be a piece of supererogation on our 
° part to say that in every office, from the lowest to the highest, he 
has distinguished himself by his great talents, ability, impartiality 
and fearless discharge of his duties. His experience is truly unique 
and it is impossible to conceive of any class of litigation in any 
district in the province of Agra with the character and features of 
which he is not thoroughly familiar. 


Ifasa Judge he has enjoyed the esteem and confidence of 
every body, no less is it true of him that in private life he has also 
enjoyed the highest respect and admiration of his countrymen as 

* well as of Europeans for his high character and personal charm of 
manner. We rejoice in the honour that has been done to him by 
the Government and offer him odt respectful but warm congratula- 

* tions and hope that he may be spared long to enjoy the honour he 
has sogrichly earned in the service of his country and the state. 





The members of the Bar Library and the Vakils’ Association 

congratulated Mr. Justice Banerji on the honour conferred on him, 
when his Lordshjp took his seat on the Bench with the Hon'ble the 
Chief Justice after the issue of the Honours’ List, in the [olloning 
terms g— 
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Mr. Howard, Bar-at-law, addressed the Court as follows :— 
‘Before your lordship beging? the work of the day, will® Pour 
lordship, Mr. Justice Banerji, permit me on behalf of the members, 
of the Bar to convey to you our sincere congratulations and to 
assure your Lordship that it was with deep’ pleasure we all learnt 
of thé honousof Knighthood which has been conferred on you ?! 

‘Dr. Satish Chandra Banerji, Advocate, then addressed as 
follows :—‘My Lord, on behalf of the Vakils’ Association J beg to 
associate myself with all thaf has fallen from the lips of my learned 
friend, Mr. Howard. Your Lordship is the senior-most Indian 
Judge in any High Court in the country and the honour that has 
been conferred on your lordship has come none too” early. ° But by 
the honoyr done to Your lordship the Government has only, 
honoured itself, because there is no-Indian Judge who enjoys greater 
respect than your lordship does,’ 

Mr. Justice Banerji replied as follows: ‘Mr. Howard and’ Dr, 
Banerji, I thank you most: sincerely for the kind words of con- 
gratulation which you have expressed just now. I am grateful | to 
the Government and to his Majesty for the honour conferred on 
me. I hope | shall always do my best to deserve it. I thank you ® 


again for your kind words.’ : 

` The hon. the Chief Justice observed:—I wish to associate myself 
with what has fallen from the members of the Bar. I do not think that 
there is a Judge in India who has better earned the honour which 
has been just now conferred on my esteemed colleague. I heard of 
it with the greatest possible pleasure, 


PUNCTUALITY A JUDICIAL VIRTUE 


THE following extracts from an article in the Bench and Bar 
(New York), will be read with irfterest :— s 

“A professional man of any standing has activities far ọutside ° 
his profession and his office day is one every moment of which is 
of value tohim or his @lients, and the disposition of which he 
jeajously safeguards. Yet, let me instance an experience which I 
do not think was exceptional. I attended on the return of an 
order to show cause atten A. M. in the City Court I was the 
moving party at ten-thirty in the Surrogate’s Court, being Number, 
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56 on the calendar. There were fo members of the Bar in 
attengance at the City Court; the legrned judge came on the bench 
at eleven-fifteen, making no apology for hdving been closeted in 


ehis private’ room with a personage of political appearance and 


configuration for seventy-five minutes that belonged to the bar and 
the litigants they represented. He had practically converted to his 
own use seventy-five minutes of the time of every member of the 
bar “present ; that is, fifty hours af professional time in all were 
irretrievably lost to them in that one day, and that is only ong 
of the one hundred courts that were probably in session that day, 
in which a similar petty larceny or conversion may have coinciden- 
tally taken place. I say this because I have had frequent 
experiences of the same sort. I figured with my opponent in 
Special term, Bart III, one day when the room was jammed, that 
sixty lawyers lost half an hour apiece by the unexplained and 
unapologized for dilatoriness of the presiding judge. Ten minutes 
lost in Part I, where one-hundred and twenty motions were on the 
calendar, i is one thousand two hundred minutes gone to the demni- 
tion bow wows. This is not an unusual experience, and this is 
„proven by the fact that the punctiliousness ofour Appellate Courts 
*in opening court on the minute is spoken of with wonder and 
with affectionate fespect. In the various books I read on “ Scientific 
Management "and “ Efficiency,” there was a good deal in the 
experiments that had led up to the formulation of these principles 
about speeding the machine. It appears that similar machines in 
the same shop, may each have such a personal equation that each 
one has to be speeded up separately to produce the maximum of 
its’efficiency. I think there is such a differentiation between certain 
classes of cases. There certainly is between certain judges in 
charge of the judicial machine It so happens that I have tried 
cases in almost every judicial department of the state. I have gone 
into the trial of a case in the Adirondack regions at nine ‘A. M, 

with a half hour off at noon and an hour off at six and an evening 
gessionsuntil ten P. M., getting in from ten to eleven hours a day 
and disposed of a case in three days that would have taken three 
weeks 1 in New York county, convening at the fictitious hour of ten- 
thirty A. M. adjourning at one, reconvening at two o clock “sharp 
(the word “sharp” is a euphemism), and adjourning promptly 
at four. , That is, a possible four, and one-half hours whieh really 
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‘ e 
means three and three-quarters hours, actual work done. Every- 
body knows this is true. *Sgmebody ought to say it. Anq yet, 
from time to time, in® order to keep up the spotlessness of the 
judicial ermine, when some poor devil of a lawyer pleady for delay 
or asks to be passed for the day when our interesting system of 
Callipg the calendar finds him unprepared in a particular case in 
one of these one hundred courts there promptly appears an article 
in the paper attributing the law’mdelay to the lawyers, and contain: 
ing some expressions of his yiews by the presiding judge, stating 
that he was feally to try and had called a certain number of cases 
in which appeal for delay had been made by unready lawyers.” 

A PLEADER was to argue a revenue case before a Commissioner , 
of a Division. Many nice legal questions were invélved in the 
case and he had taken a number of authorities, both relevant and 
irrelevant, with him, which he had piled on-the table. As soon 
as the Commissioner came upon the Bench he turned to his Reader 
and ordered him to remove the books as the fable was not a 
library. . os 

Pleader—Sir, these cases have to be cited before your honour. 

Commissioner—I do not want them. z ° 


Pleader—Some of them are Privy Council cases which are on 
all fours with this case, 

Commissioner.—I have brains to understand the case, and do 
not want any cases onthe point. The Judges of the Privy Council. 
are men and I have brains just as they. I dismiss your appeal. 

e ° 

THE LIABILITY OF AN AGENT OF A CORPORATION FOR ITS 

ULTRA VIRES CONTRACTS. 


IF.an agent, at the request of the proper officers of a corpora- 
tion, makes a contract for the corporation which is beyond its is 
powers and upon which it cannot be held, the authorities are 
divided as to whether or not the outsider can hold the “agent 
personally responsible for any loss that may result 1. The only 

? The authorities divide about evenly upon thls point. The following cases hold 
the agent liable : Seeberger v. MoOormick, 178 Il. 404, 58 N. RK. 840 ; Trust Oo. v. 


Floyd, 47 Oh, St. 525, 26 N. E. 110; Smali v. Eliott, 12 S.D. 570, 82 N. W. 92 ; 
Lasher v. Bfimson, 145 Pa. St. 30, 28 Atl. 552. See Vliet v. Simanton, 68 N. J. L, 
e 
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basis for holding the agent, in tht tabsence of a conscious mis- 
representation, is upon an implied warranty either of his own au- 
„thority or the capacity of his principal. 

It ig sometimes said that a corporation cannot have an agent 
to do. an séfra vires act. From this it would follow that no agent 
‘could have authority to dowuch an. act, and any assumption on 
his ‘part to make an stra vires confract would subject Him to liabi- 
lity for breach of implied warranty,of his authority. All courts 
agree, however, that a corporation may be liable for fhe torts and 
crimes of its agents. In the United States, at least, the corpora- 
tion may be liable in certain cases if the tort occurs during an #/tra 
vires undertaking 3. So also it may be held on an accommodation 
note althoufh.issued ultra vires by an agent 8, It would therefore 
seem that a corporation did have capacity toappoint an agent to 
doan- siira vires act. And if the proper officers of the corporation 
instruct the agent to make the contract, his authority would seem 
to exist in fact and there would be no breach of implied warranty 
of authority. . 

The only other ground upon which the agent could be made 
liable is tpat he warranted the capacity, of his principal to be bound 
upon the «tra vires contract. ` Assuming, as is held by some courts, 
that a corporation’s non-liability on «tra vires contracts results 








458, 468, 48 Atl. 788. The following cases hold that the agent is not lable to the 
outsider : Thilmany v. Iowa Paper Bag Co., 108 In. 857, 79 N. W. 261; Sandford 
v. McArthur, 18 B. Mon. (Ky.) 41 ; Humphrey ¢. Jones, 71 Mo. 62 ; Abeles v. Co- 
ohran, #3 Kan. 4057 5 é 4 ; 

*Tho ability of directors of a corporation is s different question. It seams fust 
that they should be charged with the duty of knowing the extent of the powers of 
the corporation, and if an outsider cannot hold the corporation on & contrast whieh 
the directora have induced hins to make, he should be allowed to hold them. 

` 9° Nims v. Mount Hermon Boys’ School, 160 Mass. 177, 85 N. E 776 ; Gruber v. 
Washington & Jamesville R. Co., 93 N. O. 1 ; Southern Express Co. ẹ. Platten, 98 

* Fed. 986,; Ramsden v. Boston & Albany R. Co., 104 Mass. 117 ; Brokaw v. New 
Jersey R. & Transportation Oo., 82 N. J. L. 828 ; New York & New Haven R. Co. 
v, Sehuyler, 84 N. Y. 80. Of. Balt Lake City r. Hollisger, 118 U. 8. 256, 6 Sup, Ot. 
1055. In England, it seems that a corporation is liable for a tort committed in an : 
inia viros busines. Gof v. Groat Northern Ry. Oo., 80 L. J. Q. B. 148. But not if 
committed in an ultra oires undertaking. Poulton ¢. London & Bouthwestern Ry. 
Co., L. R. 2 Q. B. 584.. For other authorities, see 34 Harv. Lu REV. 548. 

3 Monument National Bank p. Globe Works, 101 Mass. 57. . 
* [ xx1J ] 
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from a lack of capacity 4, it hag not yet become established in our 
law that an agent in genera? warrants his principal’s capackty. 
Such a doctrine would seem an unwarranted extensior! of the doc- 
trine of Collen v. Wright 5. Certainly no court would say that an inno- ` 
cent agent warranted that his principal would not interpose any 
defences to the contract, or that athe principal was solvent. There, 
seems little more reason to hold ‘that the agent warrants the capa- 
city of his principal. A recent case, however, follows the holding in a 
few jurisdictions that the agerft does warrant the corporation’s capa- 
ity 6. Raff v. Isman, 84 Atl. 352 (Pa, Sup. Ct). But these deci- 
sions have little weight as bearing on the general question, because 
in all of them, including the principal case, the agent knew of the 
lack of capacity. . l x 


But even ifthe agent be held to warrant capacity, itis sub- 
mitted that the same reasons which prevent a recovery against the 
corporation should in most cases prevent recovery ffom the agłnt, 
If, as in England, the court in imputing constructive notice of the. 
limitations of the charter to all persons dealing with the corpo- 
ration 7, treats it as if it were equivalent to actual knowledge; there 
can be no reliance on the agent and hence no warranty 8, It is true ° 
that if the only ground for refusing recovery is laek of cfpacity to 
contract imposed by the legislature, and the agent warrants 
that capacity, he should be personally liable, But it is difficult to’ 


reconcile this view with the corporation’s liability for the torts and 


eee 
4 Bo Phoenix Life Assurance Oo., 3 Johns. & E. 44) ; Ashbury Raltway 


Carriage & Iron Oo, v. Riche, L. R. 7 H. L. 058; Central Transportation Co. v. 
Pullman’s Oar Co., 189 U. 8. 24, 11 Sup. Ot. 478. ~ 


5 8E. & B. 647. Whether the agent of a married woman warrants her capa- 
elity is not clear as a matter of authority, since there was actual fraud by the 
agent in the only cade upon tHe subject. Edings v.eBrown, 1 Rich. (B. 0.) 255. 
A resent English case squarely decides that the agent of a lunatte warrants his 
principal's capacity. Yonge v. Toynbee? [1910] 1 K. B. 215. Bee also Drew v, 
Nunn, 4Q, B. D. 661, 668. é 

6 Trust Co.-v, Floyd, 47 Oh. Bt. 625, 26 N. E. 110; Small v. Eliott, 9B D. 
570, 82 N W. 92 ; Beeberger y, MoCormiok, 178 IL 404, 58 N. E. 340. 

7 Ridley v. Plymouth Grinding & Baking Oo., 2 Exoh. 711. 

® Tf the doctrine of constructive notice were similar to that of constructive 
notice of Incumbrancos, and imposed solely for the benefit of third parties, lability 
of the agent on an implied warranty would not be exelnded pesause it would 
injure no thfrd parties, 





e 
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e 
crimes of its agents, and no court seems to refuse recovery on this 
ground alone. On the other hand, ff a corporation is relieved on 
the ground that its s/éra vires contracts are so illegal that even an 
- innocent party cannot sue on them, there seems less cause to allow 
recovery against another innocent party on rights arising from the 
same transaction 9. If, as seems the most desirable view, recovery 4s 
*denied only when a real public policy discourages the particular 
trafisaction 19, it would seem that, the.same policy weuld equally 
prevent the creation of all rights and liabilities. 


THE EFFECT OF A PARDON.’ 


While, as has been often said, a pardon is granted of grace 
and not of right, it must be assumed in considering its effect 
that the reason for granting a pardon to-day is not generally 
the, mere personal favor of the pardoning power, but l re- 
cognition that the rigid rules of law as to crimes and punish- 
ments may fail to effect justice in individual cases. Thus 
later developments .may make it appear that one legally found 

e guilty was in fact innocent, or, if technically guilty, at least morally 
innocent, In other cases the peculiar physical condition of the 
guilty man or extenuating circumstances connected with the 
crime may justify a relief from further punishment? Pardons, 


however, for whatever reason given, .are treated ‘alike in effect. 


Coutts of law do not look behind them to see why they were 
granted in individual cases. — 

It is clear that a pardon can have no retroactive effect. <A 
pardoned convict can have no redress against the state for 


ooo aamMMMħÁ 
_ 9 St. Louis, Vandalia & Terre Haute R. Oo. v. Terre Haute & indianapolis R, 
Co., 145 U. B. 898, 12 Sup. Om 953. 
10 Soe 28 Hany. L Bov. 495 ; 24 idly. 584» At the present time no gourt will 
enforee an nlira vires contract which is wholly exesutory. Osrrets v. Kantas City 
7 Coal Miping Co., 118 Mo. 880, 20 8. W. 965 ; Jemison v. Citizens’ Savings Bank, 
182 N.Y: 185, 25 N. E. 264 ; Simpson 7. Building and Savings Association, 88 
Oh. Bt. 349. : i . 
1 Bee Roberts v. State, 160 N. Y. 317, 222, 54 N. B. 678, 679; 8B IN4T. 233. 
e 


2 Bomətimea public pôlioy requires that a large body of offender! shall be 
no longer ‘eonsidered oriminals, as, for instance, after the Oivil War when a 
general amnesty waa granted to those who had joined in the rebellion: 
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e 
penalties already ‘suffered, whether in the form of fine 8, imprison- 
ment 4, or forfeiture of offite’s, Having been legally convicted, a 
man cannot be said toshave Suffered a wrong from the states for 
a pardon is not a determination that a conviction was erroneous £., 
Moreover, being an act of grace toward an individual, a pardon 


cannot affect the rights of third parties which have vested because 


of the convictéon7, ` . 


e 

Tt is clear, however, that a fyl! pardon should not only refieve 
from all future punishment prescribed for the offence 8, but from 
the various disabilities attached either by the common law or by 
statute to one convicted of the more serious crimes. Thus a pardon 
will remove a convicted man’s disability as a voter, a juror, an 
executor, a guardian, or a witness 9, In view of the remission of 
punishment and the re&toration of civil rights it has bedh oftep said 


that a pardon is a remission of guilt, and makes of one convicted a 
new man with new credit in the eyeof the law. 10 The courts are 
not entirely in harmony, however, as to, whether after a full pardon 
any taint of criminality remains. Were the reasons for granting a 


ee a 
3 Knotes ¢, United States, 95 U. S, 149; Cook v, Freeholders of Middlesex 
County, 2 N.J.L. 8238. ` 


« Roberts v.8tate, supra. $ fi 
5 State ø. Carson, 37 Ark. 469. 
ê See Roberta v. State, B0 N. Y App, Div. (106, 109, 51-N.Y. Supp. 961, 98.) 


7 Holliday $. People, 10 Ill, 214. See In re Deming, 10 Johns. (N.Y.) 282. 
Penalties paid to third parties cannot be recovered. Rucker v. Bosworth, 7 J. 
J. Marsh. (Ky.)645. An informer stil] retains his right topo Raid any compen- 
sation he may have legally earned. Rowe v. State, 2 Bay (S. 0.) 565. 

8 Osborn v. United Btates, 91 U. 8. 474, A 

? Wood v. Fitxgerald, 8 Or. 588 (voter); Puryear v. Commonwealth, 88 Va. 
B.E, .15 513 (juror); Ia re Raynor, 48 N. Y. Miso. 825 (executor); In ro Deming, 
10 Johns. (N. Y.) 383 (guardian); Diehl », Rogers, 169 Pa. St. 816.782 Atl. 434. ° 
See 2 Hale, P. 0. 378 (witness). ae 

le Reo Ew pario Garland, 4 Wall (U.g.) 888,880; Esporte Hunt, 10 Ark. 984, 
788; 1 Bishop, ORIMINAL Law, 1898, It Was early held that a pardoned thief.eould 
bring an action of slander or being called a felon. Ouddington », Wilkips, Hob, i 
81. [n saying that a pardon mass of one convieted a new man the cour$s do not 
mean that the acts thamselyes leading up to a conviction are considered legally 
obliterated. Accordingly an attorney, who has been pardoned after conviction of 
a felonypmay still be disbarred on the ground that his aots resulting in commiction 


also constituted professtonal misconduct. In the matter of i ı Attorney, 39 
NY. 668. E 
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ardon open each time to judicial examination, they would have an 
mporant bearing in many cases upon® the justice of adopting one 
view or the other. It is well settled? that a prior conviction ofa 
witness may be offered in evidence to affect his credibility, although 
mhe may have been granted a full pardon. 11 In such a case, even 
where Innocence is the reason for the pardon, no great injustice is 
done, becausé this evidence, may he rebutted. Another interest- 
ing question, more doubtful on the authorities, is raised by -a 
recent New York case. A statute provided that a person once 
convicted “of a felony should suffer an increased punishment for 
a second offence. The defendant, having been granted a full pardon 
after a first conviction, was again convicted of a felony. The 
court helt that he must suffer the increased statutory penalty. 
Pople, Candest, 139 N. Y. Supp. 309 (Sup.*Ct, App. Div.) The 
opposite result seems to have been reached in all’ but one of the 
other jurisdictions where the question has arisen.13 The reason for 
statertes providing increased punishment for second offenders.is the 
greater criminality attaching to one who repeats an offence. 
The New York ‘court recognizes the continuing existence of a 
criminal taint in spité of the pardon. Since no discretion is allowed 
eby the New York statute in imposing the increased penalty, 
injustice raight result if the pardon were based on innocence 14, 
It is submitted that the power to pardon should be broad enough 
completely to remove all taint of guilt. To have a lesser effect 
a pardon should be limited in terms. i 





11 United Btgtos y. Jones, 2 Wheeler Or. Oes. 451; Curtis». Oochran, 50 N. 


H. 242. 


e!2 Edwards o. Commonwealth, 78 Va. 89; State s. Martin, 59 Oh. St. 212. 
See Commonwealth v. Morrow, 9 Peila. 588. Oonira, Commonwealth ». Mount, 
Dur. (Ky.) 98. 


13 See People v. Sickles. #56 N. Y. 542, 547; Peoples. Oratg, 165 N. Y. 190, 
88 N. E. 88. 


i¢ The only ralief in such a situation, if the view of the New York oourt is 
* adopted, would be a possible second act of gracein reducing the sentence 
e k t 


i4 LAW LIBRARY. 


LAW LIBRARY. 


TRIAL OF MADELEINE SMITH—A. Duncan Smith. Butterwort] 
&. Co. (India), Ld, 8-2, Hastings Street, Calcutta—Printed by 
William Hodge & Co., Glasgo# and Edinburgh. ’ = 


The trial of Madeleine Smith is the latest addition to the series 
known as the “Notable English Trials.” We have reviewed at 
length several of its predecessors. The general ° features of the 
series are, therefore, well known to our readers. "In all respects, 
other than the circum$&tances of the case, the boob is,sithilar tp those 
already reviewed. The trial, unlike that of Lord Lovat, is interest- 


‘ing and to a certain extent instructive. We find a young inex- 


perienced girl of about 21 falling in love with a young man who was 
considered to be much below her in social position. From the first 
the association of the lovers is of a clandestine nature, Inter- 
views take place frequently and affectionately worded ” missives 
are exchanged. When the parents come to know of this intimacy, 
they do their best to put an end toit A short time’ after, the 
girl's ardour for the young man abates, and a more eligible match is 
proposed, which she readily accepts. She beseeches her discarded 
lover to return her letters but he declines and threatens to expose 
her. She thereupon arranges another interview, buf the evidence 
does not show if any takes place. There is evidence, however, 
that he sees’a lady friend of his at a time when he was-in great. 
pain and says that he is sick from the time that he took coffee with 
her (meaning Madeleine Smith) and further says that he is so des- ° 
parately fond of her that if she weré to pdison him he would pardon 
her. On two more occasions he is seen in similar pain, and «the 


last attack proves fatal, It algo appears from the evidence thate 


the accused had on three occasions purchased arsenic which: she 
said she had done as she was told it was good for the complexion. 
The deceased died before he could make any statement. The 
git! whs arrested and charged with deliberate murder but dis- 
played no anxiety. On the contrary, throughout the trial she 
preserved “that undaunted, defiant attitude of perfect repose 
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hich hag struck every spectator with astonishment.” She was 
cquitted ‘by a majority of 13-2 a8 the gharge could not be 
roved, The address of the Lord Advocate was moderate and 
“tir while that of the Advocate for the defence is very interesting 
ndeed. : Le 


° In the appendices we find, among others, specifnens of the 
iandWriting of the accused and tke deceased, and tlteir letters. 
[he introduction is an excellent one, the binding and the get-up of 
he work are fair, and we think that the book ‘will be*read with 

«nterest not only by lawyers but by laymen as well. 


Arm INDIA CENTURY DIGEST. Desai. Vol. VII. Limitation to 
Maxims. 

The ANNUAL DIGEST. 1912, S. Srinivas Aiyer B, A, LL. B, 
Vakil, High Court, Madras. 


INDIAN DECISIONS, new’ series, Vol. V, I, L, R. Allahabad, 
Yols. 8 and 9 The Law Publishing House. 


INDIAN®DECISIONS, old series, Vol, 8: Sudder Dewany Adawlat 
reports, Bengal, Vol. I, and Select Report, by Macnaghten, 
Vol. VII, 


We are in receipt of a copy of each of these books which do not 
stand in need af any review, The earlier volumes have already 
been reviewed and it is satisfactory to note that the excellence of 
the°work has been maintained. 


THE Law REPORTS OF BRITISH INDIA, M. Subrahmaniam, 
"B.A, B,L,and M.V. Krishnaswamy; B. A,B. L, Vakils, High 
Court, Madras. Vol. I, containing the Indian Law Reports, 
Calcutta series, Vols, 1-2 pp. 1-1323. 

The demand for the Indian Law Reports being on the increase, 
Messrs.” Subrahmaniam and Krishnaswamy have obtained the 
permission of the Government of India to reprint them. The 
first volume being the exact reprint of the first two volumes of 
the Indian Law Reports, Calcutta series, is on our table, The 
pages of the original volumes have been printed in thick black 
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figures and each page of tHe teprinted volume contains at the ‘toj 
the number and page of the original volume, One çan, therefore 
easily find out the reference. The Government of” India having, 
permitted the editors to use the original head notes and the editor 
*having given notes of subsequent case-law at the end of each cas 
and other cfMtical notes, the Law Reports seem to us to be mote 
uSeful than the orginal I, L, R, and we think one can dispens 
with the original editions by purchasing a set of the Law Report: 
at a comparatively moderate cost. The editors expect to complete 
the whole series in 41 volumes, The price of Rs. 7 per volume, 
having regard to the usefulness of the work as well as its get-up, 
seems to us to be quite moderate. 


` Allahabad faw Journal. 
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“ WAHOMDEAN LAW OF DIVORCE FROM THE WIFE'S STANDPOINT.” 


I PROPOSE, in this article, to deal only with one important phase 
of the Mahamedan Law of Divorce, vis., under what circumstances 
can a Wife, agtinst the wishes of her husband, enforce and claim 
a divorce as of right under the pure Mahomedan Law? Talak, that- 
is, Divorce, proceeding from the husband, is an ordinary matter and 
needs no discussion. 


Under the pure Mahomedan Law, a Moslem wife can, entirely 
against’ the wishes of her husband, claim a divorce under the follow- 
ang circumstances :— 

() Laan, i 
(##) Talakul-Innin, impotency, 
(i) Insanity, leprosy, 
(tv) Cruelty, ill-treatment and desertion, 


(v) ‘Apostasy from Islam. 

*Among all the nations of antiquity, the power of divorce was 
considered a necessary element of the marital relations but this 
* power was exclusively confined to the husband and the wife could 
not possibly claim a divorce on her own account Amongst .the 
Athenians, the early Romans, the ancient Israelites, the Hebrews, the 
Shammaites and the Arabians, the husband had an unrestricted power 
of divorge. Under the reforms of our prophet Mahomed (peace be 
on him), the law of divorce was radically changed and great restric- 
tions were placed on that arbitrary power. Previous to ‘Islam, the 
wives Could not claim a dissolution of marriage on any ground what- 
soever. But the Prophet in his Koran specially gave that power to 


them. e 


j [xxi] 
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Iam not concerned herg with Khula or Mubarrat for the 
consent of the husband is an essential element of both of these 
forms of divorce. I am only concerned with the propesition, how, 
when the life of the wife becomes a burden to her, she ĉan in-her * 


own right claim divorce independently of the consent or otherwise 
of hef husband. 


%. As ta Laan :- 


If a husband charges his wife with adultery or deny his having’ 
begotten the child then conceived in her or born of her, then 
the wife can go to the Kazi, who upon proof thereof shall issye 
a decree of separation between the married couple. Dealing very 
shortly with the formalities and the pillars of Lafin, it mayi be 
added that the pillars df Laan are four:“(a) The cause of Laan, (4) 
The imprecating husband (Mulain) who is required to he adult 
and sane, (c) The imprecating wife (Mulainah) who is required 
to be adult, sane, free from deafness and dumbness and masried 
by permanent contract, and (d) The mode or form in which it is 
conducted. The causes are 2 in number (1) Scandal of the wife and 


(2) Denial of a child. Laan isin no case valid without Penn or 
approved sign. se 


Now as to the form of Laan :— : j 


When a man charges his wife with adultery, and intends to 
have the Laan effected, itis required that the matter be brought 
before the Judge (Hakim) or the person appointed by him for the 
purpose ; and the man should first say four times, “I call god 
to witness that I am among the truth- -speakers in respect of 
what she is accused of” After that he should say :“ May 
the curse of god be upon me if I am among the liars.” 


Then the woman should say four timés “I call god to witness ý 
that he is among the liars *with espect to what he has accused me 
of”; and she should than say “ May the wrath of god be upon me if 
he be among the truth-speakers.”—(Shama Charan Sircar’s “Maho- 
medan Laws,” Vol. 2, pages 423, 426 and 427.) z 


_ Upon the Laan being established with respect to them (both), 

the child is cut off from the husband, but not from thé wife. 
Separation shall take place between them and they shall perpe- 
tually be unlawful to each other (Tahrrul Ahkam.) 
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‘ The Laan can only take place before the Kazi (the Judge) 
and the. separation takes place as soon as, the decree is pronounc- 
ed by the Jadge. Now as to original authorities and authoritative 
‘texts establishing the proposition that the charge of adultery 
brought by the husband against his wife would invest her with the 
fight ^f going to the Judge and claiming a decree far cancelMation 
of the marriage, the followirfs may fe quoted :— . A 

(1) Mishkat :—Translation in°Urdu named Mazir Haq, pp. 
183 and r8%.’" Jule Malina ki Mard Adrat ne to tufriqekarae Kazi 
Durmayan unke aur hoti hai tilaq Bain aur Haram hoti bai aurat 
hamesha ko magar jiswakt juthlade khakind upne tain to had 
lagai Jave uskoo aur Nikahkarna us se Durust ho Jave ga aur 
imam abu Yusaf ke nuzdik hamesha ko haran hoogai agar che 
khakitid upne*. tain Juthlade. Tufriq kama kazi ka muzhab 
Hanifa ‘ka hai, aur Jumhur ke nuzdik furqut wage ho jati hai 
bagair, tafriq kazi ke, aur ra vayet hai Ibn umar se yeh ki Nabi ne 
farmaya „waste mard aur aurat laan kasm waloon ke. ki hisab 
tumahra allah par, hai ek tum doonoon se jhotha hai aur hum hukm 
karte hain ba hasb zahir ke. Nahin Jaez Tujkoo ki rahai too sath 
us aurat ke, bulke yeh tujhpur hamesha ko haram hai. 


(2) Sahib Bukhari :—Urdu Tratislation of Sahib Bukhari, 
prami by tbe Curzon Law Press, Delhi. 


' Pura 22'kitub ‘talk, Boblaan karnevalon ke darmian tafrik 
karncke tayar men, i 


292. Ibn amdér bayan karle hain kt Rasul allalah Alaih wa 
Sallam nedarmian mard aur aurat ke lafrik kards jisne apni Dees 
ko tohmat lagas thi aur donoko kasam dilat, 


š 293. Ibn umar 11wait karte hain nabi sal Alah lath wa sallam 
ne ek mard aur aurat Anħari ke darmian laan karaya aur un dono 


ke darmian tafrik ` karadi . E 


e (3) “Durrul Mukhtar,” pp. 270 and 271. Faman Qazefa Zaugatil 
afifate panut be Tupiqil hakimil-lazi waqaul—Laane indahoo, 


Translation :—Jo shukhs upne zaoja afifa ko tuhmat Lina lagai, 
Laoja Shauhar se ba hukm hakim ki Juda ho Javaigi. . 


10a in lum vaysia -—Translation :—Agarche Zaoja aur Shauhar 
Tuftiq par Razi Na hoon. 
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wa hurremo watooha badub—+Liane wa Qublut —tufrsq. 
Translation :—Aur had Liat ke Shauhar ko Suhbat us Zaeja se 
haram hai Qabl hukm tafriq ke. 7 


(4) Sharat Vikaya:—Translated in Urdu named Nurul 
Hudaya, p. 294. 

Phir fne i un.dono ke dêrmauin *afriq kardi, Ibn umar se 
tahqiq ki ek shaks ne laau kia apt aurat sean hazrat sal Allah aleh 


ussalam ke samane men to tafriq kardi Apne darmian un dono ke. 
(5) “Fatawa Alamgiri,” p. 700. 
Translation :— 


“When both parties have taken the oath in: the prescribed 
-~ form and the charge fas been conclusively established, the Kazi 
must draw up an order of separation between the parties, and 
in accordance with such decree, the husband must divorce his 
wife. If he refuse todo so, the Judge himself fs to pronotince 
a divorce between them. The marriage, however, continues in 
existence, with all its concomitant rights, until the Judge “has 
made the order.” —Ameer Ali’s “Mahomedan Law,” Vol. 2, p. 574. 


(6) “Mahomedan Law” by Mohammad Yusuf Khap Bahadur, 
Volume III, Tagore Law Lectures, 1891-92, at page 355, para 2828:— 


“ And if the woman makes a claim that her husband has falsely 
accused her of adultery and the husband denies „having made such 
an accusation and the woman establishing proof by witnesses to _ 
substantiate her claim that the husband has made*the accusation of 
adultery, then the Kazi shall order them both to make Laan be 
them according to us (the followers of three Imams), because what is 
proved by Byyana or proof by witnesses is similar to what is proved 3 
by eye-sight ; here the witnesses havinge proved that the husband 
had made the false accusation, this proof is just as good as if he 
admitted the accusation and as if he, the Kazi, had been himself an 

, eye-witness of the accusation. ” ° : 


At page 355, para 2829 :— 
“ If both the husband and the wife have made laan and have each 
performed their respective parts in Laan, the Kazi shall’ effect 


separation between them; and this separation By the Kazi shall 
amount #0 a bain, divorce.” 
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(7) “Fatawa Kazi Khan,” Volume LJ, page 154, original, quoted in 
original by Mohammad Yusuf Khan Bahadur in his “ Mahomedan 
Law,” Volume III, at page 389, paras 1928 and 1929 and translated 

' by him at page 355, paras 2828 and 2829 as quoted above. 


(8) -Macnaghten’s “ Principles of Mohammadan Law,” page 60, 
para 29 :—“Another mode of separation is by husband's making oath 
accempanied by imprecation as to “his wife's infidelity.”, $ 


(9) Shama Charan Sircar’s “ Mohammadan Law,” Volume I, 
p. 406, Tagore Law Lectures, 1873. Principle CCCLXXKIV, page 406, 
Sunni Law : “ Ifa husband charges his wife with adultery and denies ` 
his having begotten the child then conceived in her or born of her, 
the charge is irlvestiggted by the Kazi who, upon proof thereof, issues 
a decree of sepqration between the ‘husbahd and the wife and thus 
their t marriage is dissolved. The separation so effected is an irreversi- , 
ble divorce.” 

*Shama Charan Sircar’s “Mohammadan Law,” Volume II, 
P. 292, Principle CCLXVI, Shia Law :— 7 


*« When a husband charges his wife with adultery and denies her 
child fo be his, and the woman brings the matter before the Judge 
° (Hakim), he thereupon compels both tq undergo the Laan or impre- 
cation. After the taking place of the Laan or the imprecation, a 


perpetual separation and prohibition between them takes place, 
vide Rouzatul Ahkam, p. 62. 


(10) A. C. Mitra’s “ Mahomedan Law,” p. 48, section 60: “ There 
is again separatian caused by Laan, Z/a or the husband being impotent 
or eunuch as also by Khula. Laan means an oath. A divorce by Laan 
takes place when the husband accuses his wife of? adultery and denies 
his having begotten the child in her womb or born of her, and a 

* court, upon proof of such charge, frames a decree for the dissolution 
of marriage. Such divorce is irreversible.” 


(11) Sir William Markby’s * Mahomedan Law ” :— 


“Phere is under that Jaw a peculiar proceeding leading to a dis- 
solution of marriage and which goes by the name of Laan. It can 
be resorted to when the husband brings a charge of adultery 
against the wife. It takes place before the Kazi and it.can, be ° 
instituted cither by the husband or the wife ; the object of the wife 
may be either to clear her character or to procure a dissolution of 


marrfage.” 
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(12) Grady’s“ Hedaya,” page 124, second column, Chapter X : — 

“ Wlen both parties have made imprecation, a separation fakes 
place. And on both making imprecation’ in this mannes a separa- 
tion takes place between them, but not until the Kazi pronounces a 
decree, to that effect. Ziffer says that separation takes place on 
imprecation infependent of any judicial decree because a perpetual 
prohibition is established by it, te Prophet having said : Bo 


“The two who make imprecation can never come tegether ” 


. which proves their separation, as the Prophet's forbidding their ever 


coming together after imprecation expressly declares this. The 
argument of our Doctor is that as in consequence of the establish- 
ment of a prohibition between them, the retaining “of the woman 
with humanity is impossible, it is incumbent upon the Husband to- 
. divorce her on principles of benevolence; but if he declines so-doing, 
it then behoves the Kazi to issue a decree of divorce, as the Kazi 
is the substitute of the husband in this matter forthe purpose of 
removing injustice and a proof of this is that Aveemar divorced 
his’ wife. after imprecation, in thé presence of the: Prophet which 
shows that thé marriage still continued and was not virtually dis- 
solved by the imprecation, otherwise the Prophet would have pre- 
vented him from pronouncing divorce. Observe that the separation 
here mentioned is an irreversible divorce according to Hanifa and . 
Mohammad because the act of the Kazi must be referred to the 
husband as in cases .of impotence.” - i . 
(13) Baillie’s “Mohammedan Law,” Vol. I, Chapter X- = 


Page 338 =z“ When both parties have taken the Laan, the Judge 
is to separate them and no separation takes place till a decree f: is 
passed by the Judge, directing the husband to make the séparation á 
by repudiating his wife and if he refuse to repudiate her, the Judge 
himself is to pronounce separation between them; but before’ he 
does so there is no separation, the marriage still remaining’ in 
existence.” ` s 

Page 339 :— Yet, though ay should both join, after the “Laan 
, 28 over, in requesting the Judge not to separate them, he cannot assent 
* but-must make the separation notwithstanding.” ` 


Page 337 :—“ The legal effect of Laan, as soon as it has passed _ 
between the parties, is to render sexual intercourse between hem 
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and all excitem_nt to it unlawful; Rut a separation is not effected 
by ,the mere Laan.- Iti is a conditign of Laan that the wife shall 
demand it.” 

3 Page sis :—“ Scandal is scandal, whatever the language in which 
the imputation of adultery is conveyed.” 


... Page 344 :—“ Ifa woman should bring a suit againgt her husband: 
alleging that-he had slandered hêr by charging her with adultery, 
and the husband should deny the clfarge, no testimony, except that 
af two ju&t*men, can be received on th part of the wife in establish- 
ment gf the charge.” 

Page 158 of Vol. II :—“ When a woman cies that her 
husband*has slandered: her in such a manner as to induce Laan, 
and- he denigs -the charge, but she adduces proof of it, he cannot 
now, have recourse to the Laan, for that would be falsifying himself.” 


(44) ` Wilson’s “Mahomedan Law,” pages 172 and 173, para 76: — 


*The fact of a husband having (whether truly or falsely) 
charged his ` wife With adultery, will probably entitle her to claim a 
judicial divorce! Wwithout prejudice to any proceedings for defamation, 


which she may be advised to institute, and independently of the 
result of uth proceedings.” ~ 


(15) Anet ‘Ali's “ Mahomedan Law,” Vol. IL, p. 574, section V, 
Third Edition, 1st paragraph :— __ 
(a), Vide my note E quoting from “Fatawa Alamgiri” and 
translation. 

. (6) At pagee 575: :—“ Where a false- accusation is preferred 
against a woman, and the husband is unable to establish the charge, 
tHewwomar is entitled to claim a divorce from the court. The two 
cases cited by Santyra are conclusive on this subject. In the first 

* case, -Yehia’ bin Muhammed accused his wife of misconduct. She 
denied the charge, and cited him before, the Kazi to establish it by 
formal evidence. On failure of tHe husband to do so, an order was 
“made qt the instance of the wife, dissolving the marriage. In the 
other ,case, which was decided by the Court of Algiers on 13th 
February, 1871, the husband demanded a eancellation of the con- 
tract on the ground that the wife- had been guilty of immorality ° 
prior to her marriage. The wife denied this allegation and claimed 
a divorce: The ‘husband failed to establish the accusation, and the 
Kazi Accordingly pronounced divorce in favour of the wife.” 

e 


ye 
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(16) F. B. Tyabji’s “Mahqmedan Law” (1913), pages 164, 165 and 
166, paras 193 and 194:—MreJustice Tyabji in his recent ərk 
has given a beautiful summary of the whole law on tht subject in 
paras 193 and 194 of his learned work. The principles aresthe same 
as quoted above and so the book has not been cited in detail, 

From the above noted authorities it is abundantly proved that 
both accordjng to the Shia and Sunni jurists the imputatioa of 
unchastity by the husband a3 regards his wife would entitle the wife 
to claim a diyorce by force arfd against the consent of the husband 
from the Kazi or the Judge and that the wife would be perpetually 
prohibited to the husband. 


But there are two doctrines of law—and as t the mode of 
separation. The first doctrine is that separation hetween husband 
and wife takes place without the intervention of the "Kazi, that is, 
the mere imputation of unchastity ipso facto oe the marriage 


* 4) For authorities, see translation of “ Mishkat,” p, 183, 

Aur Jamhur ke Nazdik furkut Wake ho Jati hai beghalr 
tafrik Kazi ke. 

(2) See“ Durrul-Mukhtar,” p. 271:—Wa hurramo wataoha badul- e 
Lian kublut-tafriq. : š e 

Translation :—Aur bad laan ke Shauhar Ko Sohbat us Zaoja 
ke haram hai kabl hukum tafrik ke. 


Grady’s “Hedaya,” p. 124 :—“Zifer says that separation takes 
place upon imprecation independent of any judicial decree, because 

` a perpetual prohibition is established by it.” 

The other doctrine is that the separation does not take place 
unless formally demanded by the wife before the Kazi and until the 
Kazi gives the decree of dissolution of marriage. This is the 
doctrine of Abu Hanifa. . 

For authorities, see Mazaher Huq, page 183. 

Pus job mulatnat Kt maril aurat ne to tafrih kare kasi darmain 
unke yeh mazhab Haui{a ka hai, 

Page 185:—Judat ki yani hukum kia nabi Sal Alahi Aleb ussaltam 
ne “indaika darmiau mian aur bihi ke aur ismen dalil hai isfar ke 
furkat darmain mian biwi ke ba Sabab tafrik hakim holi hai. 

E z e 
e 
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Grady’s “Hedaya,” page 124 :— e 

°* And on both making imprecafion in this manner, a separation 
takes place ‘between them. But #of usti the Kazi pronounces a 
decree to’ that effect. ” 

The only decided case in India on this doctrine is that of 
Junna v. Beparee, 3 W. R, p. 93 (1865), It was held® in this ruling 
thata charge of adultery by a Muhammadan against his wife 
“ does nat pperate as a divorce,” è f 

This ruling only shows that it disagrees with the frst doctrine 
enunciated above, but the ruling does not say that a woman 
cannot go to „Kazi a claim a divorce, fe, cannot act accord- 
ing to the second doctrine noted above., The upshot of this 
ruling is thateLaan does not so facto dissolve the marriage, I 
am bofe. out by Sir R. Wilson in his “Muhammedan Law” at 
page 73:— ` 
“Itis true that it was held in Jaxx v. Beparee, 3 W. R., p. 93, 
that a charge of adultery does not operate as a divorce, but this is by 
no means equivalentsto a decision that the court might not decree 
a? divorce on that ground, at the instance of the wife” Also see D. 
F. Mullah’s “ Muhammadan Law,” page 131, para 221. 


Needless to say that in face of the original authorities quoted 
above the ruling is entirely against the principles of Muhammadan 
Law and should be discarded, but even if accepted as an authority, 
it contradicts the first doctrine and does not prejudice the wife 
who proceeds to the court to claim a separation according to the 
second doctrine, As observed by Sir R. Wilsom at p. 173 that the. 
further suggestion contained in this ruling that Laan could have 

e no effect except as an item of ill usage towards making up an 
answer to a claim for cénjugal right was merely odtter dicta. The 
question is, therefore, still an open one, even for Calcutta’ High 
Court. The real Muhammadan Law, it is submitted, would be 
found in the original text-books and not in 3, W. R. This ruling 
is very’ misleading and should never be acted upon by our courts. 


| The next proposition is that if the imputation of ynchastity is 
established by evidence then the decree of divorce must follow. The 
decree does not depend either on The will of the court or of the 
partiewand there can possibly be no compromise in such a’ suit, 
, ; 
[ xxm] ] 
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As to the court, the rules of Muhammedan Law as to succession, 
inheritance, marriage, or,caste dr any religious usage, wakf and gift 
must be applied if the parties are Mahomedans. Fo? authorities 
on this subject see Wilson’s “Mahomedan Law,” pages’ 112, 113, 
144, 115, 116,117, and 118 and D. F. Mullah’s “Mahomedan Law,” 
page Ï, sectio» 2, page 2, sections. The Acts and Regulations bye 
means of which Mahomedan Law is applied to the several provigces 
of India is given in these books? Laan being one of the principles 
concerned with marriage must thus be applied “though fhe prin- 
ciples of law may not, in the opinion of the court, conform with 
justice, equity and good conscience.” - 

It is not in the power of the Judge to shirk frof the ‘applica- 
tion of the law and he ecannot take shelter behind public policy, 
equity, etc. The legislation says that it must be applied, and it 
should be applied without the least regard to consequences, 


The decree also does not depend on the sweet will of the parties, 
once the matter has come in the hands of the court 


“Durrul Mukhtar” at p. 271 :— é E 
Agar che Zauja our Shanhar uski tafrik per rast na hon, 
Grady’s “ Hedaya,” p. 124:— . ° 


“It is incumbent upon the husband to divorce her on principles 
of benevolence, but if he declines so doing, it then behoves the Kazi 
to issue a decree of divorce, as the Kazi is the substitute of the 
husband in this matter for the purpose of removing injustice,” 

Baillie’s “ Mahomedan Law,” Vol. I, Chapter X, p. 339:— 

“Yet, though they should both join, after the Laan is over, in 
requesting the Judge not to separate them, he cannot assent, but 
must make the separation notwithstanding,’ 


Ameer Ali’s “Mahomedan Law,” Vol. II, p. 5724, quoted in my 
note No 5. 


“ Fatawa Alamgiri,” p. 700, quoted in my note No 5. 
r 4 e- 
The woman becomes perpetually prohibited to the husband by- 


e operation of the Mahomedan Law, and hence a decree for dissolu- 


tion is the only suitable remedy. 


Now the question is if the formalities of Laan “should, in our 
courts, be bbserved before the passing ofthe decree, It is submitted 
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that as the Mahomedan Law of Evidence and the Criminal Law 
of *Mahomedans has been abolished, so it js no longer necessary to 
observe the formalities of Laan according to pure Mahomedan 
Law. The imputation of unchastity should, according to the 
ordinary procedure of our Civil Courts, be proved and ifthe fact of 
simputation is proved, a decree would as a matter of fact follow. 

for authorities on this proposition, see Ameer Alis “ Maho- 
medan Law,” Vol. II, pp. 228, 229, and 375. 

Page 229 :—" The éex loci in British India neither tontemplates 
nor will probably countenance such a proceeding. Where, therefore, 
the husband denies the legitimacy of the child born by his wife in 
wedlock, the procedure will be the same as in a declaratory suit.” 


Page 5751" It must be added, however, that it is not necessary 
to comiply with all the formalities of Laan in order to obtain a valid e 
dissolution of the marriage tie on the ground of the wife's infidelity, ” 

Wilson’s Muhaumodun Law, p. 178. 

“The above appears to be the net. result of the Muhammedan 
rules respecting Laan, after striking out all that properly belongs to 
the law of evidence on the one hand or the criminal law on the 
* other.” 

In a Suit by & wife as the plaintiff, when the defendant husband 
denies the imputation in his written statement, then even according 
to the pure Muhammedan Law, the defendant: cannot take the 
Laan or observe its formalities. For authorities, see 


Baillie’s “ Mwhammedan Law,” Part II, Chapter 6, p. 158 — 


“ When a woman complains that her husband has slandercd 
her in such a manner as to induce Laan, and he denies the charge, 
but she adduces proof of it, he cannot now have recourse to Laan, 
for that would be falsifyjng himself. ” 


Needless to say that one of the cortditions of Laan is that the 
a wife should be Muhsinah, że., chaste. 

THe mere scandalizing of a wife,i2, the mere imputation of 
unchástity, whether true or false, would entitle the wife to claim 
a decree for the dissolution of her marriage from the Judge. See, 
Wilson's “ Muhammedan Law,” para 76, and Ameer Ali’s “ Mahém- 
medan Law,” YoL 2, p. 575, paragraph 3, and K. B. Muhammad 
Yusuf’s “Muhammedan Law,” Vol. 3, p. 355, para 2828 (gll quoted 
above). 


i78 “MAHOMEDAN LAW OF DIVORCE FROM THE WIFE'S STANDPOLW. 


The basis of the doctring ef Laan being Sura Nur of Koran 
para 18, Ruku I, vide Sale’s “ Tuanslation of the Koran,” p. 287 ahd 
p. 288. A useful note would be found at page 288 — * 

Note P.— In case both swear, the man’s oath discharges him 
from the imputation and penalty .of slander, and the woman’s 
oath Trees heg from the imputation and penalty of adultery, bute 
though the woman do swear to her innocence, yet the marriage is 

* actually void or ought to be declared void by the Judge ; because 

it is not fit they should contirfue together after they have come to 

_ these extremities.” —AJ Beidawi Jalal-ud-din vide Abu'If Vit. 
Muhammedan, p. 82, etc., etc. Gagnier Muhammedan Literature. 

This finishes the doctrine of Laan and I shall consider myself 
amply repaid for my labour if by the means of this agticle 
any imprisoned parduxashin lady can succeed in obtaining 

E justice from the British Courts on the basis of pure Muhammedan 
Law. - 


The second and third grounds are very ordinary grounds ang I 
propose to deal with the 4th and 5th grounds in my next article. 
Saiyyed Ali Muhammad, B. A, LL.B, 
$ High Court Vakil, 
Lucknow. 
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Hendis 1Fidowe? Remarriage Ad—Hrndsz widow marrying after convarsion—Rig Mt to 
possession of late husband's estate. 


Abdul Aziz Khan », Nirma, 11 A. L. J. R., 678. 


Does a Hindu widow cease to represent her late Hindu 
husbdnd’s estate by reason of her’ conversion to Mohammedan- 
ism and is she divested of her rights by the fact of such conversion 
and subsequent remarriage ? RIOHARDS, C. J., and BANERJI, J. 
answer these questions in the negative. Their Lordships argue 
that the Caste *Disabilities Removal Act applies to such a case 
and a widow does not lose her right to the possession of the pro- 

eperty belonging to her late husband and that she cannot be 
divested ef her, rights inasmuch as- she marries as a Moham- 
medan and not asa Hindu widow. It is, however, submitted 
that this view is not: correct. Under the Hindu Law, a widow 
remains in possession of her husband’s -property as the surviving 
half of his body only during her lifetime, and she has a right to 
be maintained. *But she has this right only so long as she does 
not take another husband. If she does, she ceases to be a part of 
her late husband’s body and loses her right to be maintained out 
„ of his property. The Caste Disabilities Removal Act, no doubt, 
* prevents her from being deprived of her late husband’s property 
by reason merely of her conversion. By changing her religien she 
Loes not cease to bea part of her late husband’s body, but by 
‘taking another husband she becomes a part of another husband's 
body eand thereby ceases to be a part of the late husband’s body 
and conseqtently she ceases to have a right” to hold or to be main- 
tained out of his property. So far as the family of her late bw. 
band is concerned, she is civilly dead. We are inclined to think 
‘that the Calcutta High Court in Matingini vy. Ram Rytian, LLR. 
19 Caf, 289, F. B., has laid down the law correctly. 


v 
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Hindu Law—Some soparceners conveticll io Obristianity— Rife on family—Alionation- 
by father—Thsthor binding on suck ooparteners. ee 
Kulada Prasad Pandey v. Haripodo Chatterjee, L L. R., sock, 407. 
Where some of the sons of a Hindu father embrace “the Chris- 
tran faith during his lifetime, are they liable to pay debts incurred 
by him before they adopted Christianity and is the father entitled 
to alienate the family property so as to bind his Christian and Hindu 
sons? MOOKERJE® and BEACHCROFT, JJ., answer these questions 
in the affirmative. The effect of the conversion of a éorparcener 
to the Christian faith is to separate him from the family inas- 
much as the tie which binds him to the family is dissolved (Aéra- 
ham v. Abraham, 9 M. I. A., 195). The dictum of their Lordships 
of the Privy Councib in Abrakam v. Abraham that “he may 
renounce the old law by which he was bound, as he ‘has renotinced 
his old religion, or if he thinks fit, he may abide by the old law,” 
has been held to apply to cases where the whole family is pon- 
verted to the same faith. The convert, therefore, ceases to bea 
member of the family and the Hindu law ceases to have any 
application so far as he is concerned. But does that entitle him 
to escape liability for payment of the debts incurred by the father, 
while he wasa Hindu? Their Lordships say No., At the time the” 
debt was incurred or the alienation made, he was bound by it. He 
should not be allowed to escape liability by .anything done by 
himself. If, however, the alienation is made or the debt incurred 
after the son’s conversion he will not be bound by it‘by reason of 
his having ceased to be a member of the family. dn the case under 
review, one Amrit ial a resident of Oudh, migrated to Bankura, 
Bengal, and acquired property there. He lived jointly with his 
sons, some of whom became Christians. One of them embraced 
Christianity in 1890 and another in 1895. , Between these two dates ° 
Amrit Lal transferred some of his property for antecedent debts. 
Three of his sons, one being a Hindu and the other two Christians, 
brought a joint suit for declaration that the transfer was not. 
binding on them and for possession of their shares. It was argued 
on behalf of the defendant that one of the plaintiffs having 
become a Christian in 1890, ceased to be a member of the family 
and more than twelve years having elapsed since then, he lost 
all his rights in the family property. Their Lordships, however, 
held that by becoming a Christian he had ceased to be a coparcenre 
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Mibut not a co-owner in the family’ property and so long as his 
right* was not denied, no adverse possession could be pleaded 
against him? As-for the second son who had become a Christian 
In 1895, their Lordships held that he was bound to pay the 
father’s debts incurred during the period he was a Hindu and 
be was entitled to recover his share on payment of the propor- 
tiongte amount due from that share. The third son, who was 
a Hindu at the dateof the suit, was of course clearly bound by 
the transfer, - 8 R 


Penal Code? section 489—Detamation—Statononce made by an aooused in om application 
Z ° | o> for transfor—Bad faith—Privilege. 
Kari Singh v. Emperor, I L. R , 40 Cal, 433. 

Is a statement, made by an áccused person to the District 
Magistrate in an application for the transfer ofa case pending 
in the court of an Honorary.Magistrate, privileged or is*he liable 
to punishment under section 499, Penal Code, if such a statement 
is found to be false? SHARFUDDIN. and COXE, JJ., answer the 
first part of the question in the negative and the second part in 
the affirmative. The facts of the case are rather interesting. The 
accused, who was being tried for an offence under section 147 
of the Indian Penal Code in the court of the-Honorary Magistrate, 
made an application for transfer of the case to the court of 
some other Magisfrate. The gravamen of the complaint against 
the trying Magistrate was that one Macpherson, the employer of 
the prosecutor, and another man of the name of Finch, the 
manager of a certain estate, where the trying Magistrate had 

*leased his .property, bad had a private interview with that 
Magistrate. The innuendo was that they had thereby brought 
pressure on the Magistrate as*a result whereof the accused 
fpprehended that they would be convicted. This statement was 
found to be false. Thereupon -both Macpherson and Finch filed 
two separate applications ` under section’ 49g against the accused, 
who was convicted, Two separate applications in. revision, were 
made*in the High Court and they were heard by two different 
Benches. In Fénch’s case, CHITTY and RICHARDSON, JJ., set 
aside the conviction holding that the doctrine of absdlute privilege 
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applied although they dig enot say so totidem verbis. These 
learned Judges quote this obsęvation from the case of Golag gan 
v. Bholanath, 1. L. R, 38 Cal, 880, “even if the complaint to the 
Magistrate was defamatory still the complainant was'entitled td 
protection from suit, and this protection is the absolute privilege 
accortled in the public interest, etc, etc,” and then go on to rule 
that “the remarks would apply with as great, or even greater, 
force to a statement made by £h accused person.” In the present 
case, however, SHARFUDDIN and COXE, JJ., have come tô g contrary 
decision. They held that the English law of absolute privilege 
has no application to India, at least in the mofussil, and if any 
statement cannot be brought within the exceptiong of the Indian 
Penal Code, it cannot þe said to be privileged. According? to these 
learned judges, the cases where a contrary view hase been express- 

e ed are either cases in which damages were claimed, which thus 
were civil suits, or are proceedings instituted in the High Court. 
The distinction, however, is too fine. ft is submitted that a 
statement, if it is defamatory, cannot cease to be so because it is 
made within the jurisdiction of one court or ina particular Igcality. 
If accused persons are not protected against such statements, manys 
an application for transfer shall never be made because even true 
statements made by the accused are often disbelieved. The practice 
in our High Court is that where one case is tried by one Judge 
or a Bench, a connected case, whether it is heard with that case 
or comes up subsequently, is put up before the same Judge or 
Bench. This practice, at least, saves contrarye viaws being laid ` 
down on the same facts and under the same circumstances. 


— < 


Juristiotion—Magistrate--Action under sociion 476, Oriminal Procedwre Oode—District ° 
; Magiswate, powers of. 
Bhimlal Sah v. Emperor,* L L. R, 40 Cal, 444. 

Has a Magistrate, other than a Magistrate who fried a” 
criminal case, jurisdiction to .pass an order for prosecution gf the 
complainant when the cemplaint hasbeen found to be false and has 

-a District Magistrate any power to suggest to the Magistrate, who 
tried the case, to pass such an order ? SHARFUDDIN and CoxE, JJ. 
answer both the questions in the negative. In this case a com- 
plaint was made before a Magistrate who passed-an order that 

d 
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mathe complainant a to prove it and that the accused could cross- 
examjne him on a particular date. Notices were issued and the 
— complainants and the accused opened on that date. The com- 

mæplaint wag tismissed under ‘section 203, Criminal Procedure Code, 
and the Magistrate, Mr. Jones, passed an order for prosecution of 
the complainant. The order was set aside by the High Court on 
the ‘ground that section 2e2 dide not empower a Magistrate to 
sumfnon an accused person. A trialevas ordered and erfded in the 
dismissalsof the complaint by anothes Magistrate, Mr. Macgavin. 
Mr. Jones, thereupon; passed an ordér for prosecution ufider section 
476. The District Magistrate was doubtful whether an order like 
that--could be „passed by Mr.:Jones and suggested that Mr. 
Macgavir should pass such an order and thereupon Mr. Macgavin, 
aboutą month and ahalf after the original order of acquittal, passed 
an order under section 476. Their Lordships held that both the 
orders were bad in law. The Magistrate may pass an order under 
section 476 when he decides a criminal case At that time 
he has seizin of that case. But he has no jurisdiction to revive 
the "proceeding at the suggestion of a District Magistrate inas- 
much as he does not in that case act according toa judicial opinion 
fndependently formed. Action can only be taken by a Magistrate 
who is sefzed of the case and not by any man in the street. 
The High Court has, therefore, rightly set aside the order, It is 
to be noted that the court in this case reviewed an order passed 
under section 476, Criminal Procedure Code, But see Emperor 
v. Har Prasad, Dag, 1. L. Rọ 40 Cal, 477, F. B. 


e à ° 


Police Aol, section 15 (4)—Punitive tam asscerment by Deputy Magisirate—Appeal to 
District Magistrate— Legality of assessment. 

Kailash Chandra Nag v. Seqretary of State for India, L L. R., 40 Cal., 452, 

Is the assessment of the Pynitive Police tax by a Deputy 
Magistrate legal ? STEPHEN and D. CHATTERJEE, JJ., answer the 
questiorf in the negative, Under section 15 (4) of the Police Act 
such arf assessment is to be made by a District Magistrate. If he 
delegates his powers to a Deputy Magistrate who thereupon makes 
the agsessment, the assessment will not be legal and the money 
realised from the applicant can be recovered by a suit against the 
Secretary of State inasmuch as it was received on behalf of and for ” 
[ XxIV J ] 
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the use of the Government. An appeal filed to the District Magis. 
trate against the order of the Deputy Magistrate making the qsgess- 
ment which is dismissed by the District Magistrate does not make 
it an assessment by the District Magistrate and the *assessmentm= 
does not cease to be illegal. So rule their Lordships in the case 
under review and no fault can be found with their decision. 





Eridence—Judge— How far he can aci on his own knowledge.¢ 

M. Lakshmayfa r. Sri Rajah Varadaraja Apparow Bahadur, L L. R., 36 Mad., 163. 

How far isa Judge entitled to use and rely on his personal know- 
ledge of facts in deciding cases? The question is angyvered as follows, 
SUNDARA AYYAR, J. Says that “a Judge is not entitled t8 rely on 
specific facts, not proved by the evidence in the caso, but knewn to 
him personally or otherwise but he may use his general knowledge 
and experience in determining the credibility of eyidence adduced 
before him and applying it to the ‘decision of the specific facts in 
dispute in the case.”’ Sapasiva AYYAR, J., says “J think the 
only practical rule which can be laid down in these cases is that 
if a Judge knows of his own knowledge as an individual observer 
of a past, relevant, concrete, private incident, and that fact cannot 
_ be subjected to ocular proof at the time of trial (Such as a person’s 
colour, resemblance of features, appearance, behaviour, chemical ex- 
periments on the present condition of the object), and if the truth 
of such incidents is contested between the parties, he should men- 
tion private knowledge of such incidents to the parties and he 
should refuse to be the Judge in that case unless both the parties, 
"after he so mentions to them his said personal knowledge of that 
particular incident, state that they have no objection to his conti- 
nuing a Judge.” ` : ° 
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° f GOVERNMENT APPEALS. ° 
The minds of lawyers in England have recently been much 
exercisedeover the Tanjore murder case,and the Sitapur murder case. 
We take the following from the (English) Law Journalof July 5 :— 
“It is nearly a generation since the Privy Copncil Committee 
has entestained a murder appeal from the Criminal Courts of India ; 
for obvidus reasons such appeals are entertained in-grave cases 
where there has Been some ‘grave violation of natural *justice,’ to 
quote the principle laid down 25 years ago in Déllet's case [1887] 
(12 À. C. 459). In Varanatha Pillai v. The King-Emiperor (June zoth) 
the Board has just entertained such an appeal, and, in fact, has 
acquitted the aocused. The prisoner, a wealthy landowner of 
the Madras Presidency, was accused of complicity in the unex- 
lained murder of his daughter-in-law, which took place in his 
house. Agcording to the judgment delivered by the Board he 
was convicted and sentenced to death in the following -circum- 
stances : (1) the evidence against him was inadmissible ; (2) it was 
pressed against him both by the prosecution-and the presiding 


Judge to his grave prejudic. ; (3) there was no reliable evidence | 


-whatever thas heshad anything to do with the crime. ` Yet he was 
convicted and sentenéed to death by the verdict of the Judge- and 
tfo assessors, the third assessor dissenting, afd this verdict was 
sustained on appeal by two judges of the Madras High Court, the 

* third dissenting. The only argument in favour of the views of 
the prosecution as to his guilt, so far as can be ascertained from 
the argument before the Privy’ Council, was the curious one that 

“the Indian landowner, head of a family, must be regarded as res- 
ponsible for every unexplained murder which is committed on 
his premises or by a-member of his househeld, unless he can prove 
his innocence! In the circumstances, there certainly would 
appear to have been a very grave violation of natural justice.” 


Another recént Indian case, the Sitapur murder case, as to 
which Mr. Montague made a statement in the House of Commons 
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on June 25th, illustrates the deṣirability of extending the jurisdic- 
tion to bear indian appeals in°capital' cases at present poséedsed 
by the Board. In this case, three prisoners were tried in Oudh 
and acquitted of murder by the trial of assessors, in whose verdict 
the trial Judge concurred. The -District Magistrate appealed 
against this aequittal, for such appeals 3 are indirectly open to the 
prosecution.under the Indian Penal Code. Technically, theye are 
not appeals but ‘re-openings’ ” of the record at the instaqce of the 
Local or Provincial Government.. The two High Court Judges 
who heard the appeal, reversed the verdict, entered one of ‘guilty’ 

and sentenced two of the prisoners to death! All this without a 
new trial—although prosecutor and prisoner wert hear& on the 
appeal! The Lieutemant-Governor of Oudh refusedgto interfere, 
and the prisoners were executed. According to the’ Under-Secre- 
tary’s statement in the House of Commons, a petition for mercy 
addressed: to the Governor-General was not forwdrded bemuse 
of a local rule authorising the officials to detain such petitions in 
certain events. It is hardly necessary to add that the right to 
re-open “the case and subsequent proceedings ‘were, to paraphrase 
Mr. Mortague’s words, used in such a way as to cause doubts, 
in the Indian “Government whether the discretion of ehe Local 
Government in ‘such cases is always wisely exercised.” 


The Liaw, Journal reverted to ae topic on the 12th, July 
again :— 

“There are obvious agads for restricting narrowly the right 
of appeal- to the, King in Council in criminal cases, and in several 
of the self-governing Dominions, notably in Canada, the preroga- 
tive right of granting special leave has been taken away by sta- 
tute though whether validly or not is doubtful. But, on the other 
hand, the ultimate right of the Sovereifn to prevent any abuse 
of leghl process against his subjects in his Eastern empire in 
matters touching their persons is more than a symbol of the unity 
of justice throughout the Dominions, Itis one of its most real 
safeguards,” - e. ° 


i , The comment of the Law Times is as follows : — 


“The striking ‘incident of the acquittal on a capital arge of 
two natives who were tried for murder at Sitapur, on the 22nd 
February, 1912, their re-arrest, re-trial, conviction and septence 
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to death on the 15th.August, @nel their execution on the gth 
Séptember, most poignantly exemplifies the fact that a legislature 
cannot forecast the effect of changes in the law deliberately made, _ 
The: provision in the Indian Penal Code, which was drafted -by the 
late Mr. Justice Stephen when legal member of the Legislative 
Council of India, allowing,a re-trjal in cases of acqħittal by petty 
courts was designed to secure that European British subjects 
in India ghould not escape from punishment for crimes of which 
they were manifestly guilty by acquittal of petty tribunals. The 
provision was never meant to apply to the re-trial of natives 
acquitted on a charge of murder on a trial by a tribunal before 
which European subjects could not be tried on a capital charge.” 





_ Except for the confusion made between the Code of Criminal* 
Procedure and the Indian Penal Code, the above remarks will 
probably be deemed by students of law to be unexceptionable, 
The reason of the law is often forgotten in course of time and 
then, it becomes necessary to justify the survivals of old rules 
upon grounds other than those of principle or justice. Upon prin- 
ciple, fog instance, it does not surely seem easy to defend the pro- 
visions regarding appeals against acquittals to be found in the 
Code of Criminal Procedure. Ifin the interest of the common 
weal it is desirable that all guilty persons should be punished, 
in the same interest it is also desirable that a person should not be 
tried againe anel again for the same offence as well as that no 
innocent person should ever be convicted. But at the present 
foment the question may be deemed’ to be only of academic 
interest in India. 

We must, however, gotice here certain observations which have 
recently been made by a Division Bench of the Allahabad High 
Court in Criminal Appeal No. 355 of 1913 (K.-E. v. Suraj Bali, 
decided on the 30th June last). The facts of this case were that 
the suspicions of the Postal authorities having been aroused as 
against the accused, who was the head sorter, with regard to the 
tampering of postal parcels at Moradabad, they laid a trapand 
put an insured parcel for Aligarh in the Moradabad bag, The 
case for the prosecution was that the parsel disappeared from the 
Posf Office, but was found the next morning in the house of the 
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accused. Several witnesses were examined for the prosecution, but 
neither the Sessions Judge nd the assessors believed, that *tlte 
parcel was sent to Moradabad at all or that it was stolen by the 
accused. The latter was accordingly acquitted. The Government 
appealed, and RICHARDS, C. J, and TUDBALL, J., took a different 
view of the ewdence. They believed the prosecution evidence, 
convicted theaccused of an offence under the Post Office Agt, 
and sentenced‘him to three years’ rigorous imprisonment. Their 
Lordships concluded their judgment with these words ee. d 
“We have thought it right to go into what we ‘would other- 
wise think an extremely clear case at considerable length, because, 
as already stated, the learned Judge and assessors were unasimous 
in thinking the accused not guilty. The case is an iljustration, 
if such were wanting, of the necessity of having a right of appeal 


“reserved to the crown in proper cases. Had there been no appeal 


in the present case, not only would the accused have escaped 
punishment to the prejudice of the public service, but an unjust 
cloud of suspicion would have rested on two Indian officials who 
appear to us to have honestly discharged their duty. ‘Indeed, if we 
had thought it right to endorse the view taken by the court below, 
it is difficult to see how Government could have usefully egnployed 
those officials.” i , - 

"We respectfully submit that in the course of judgments obser- 
yations should not be made which are after all extra-judicial in 
character and may give a handle to political partisans. Where 
the issue is one of fact and has to be decided oft oral evidence, 
the opinion of the trial Judge ‘is always entitled to the greatest 
weight. Where the evidence convinces one competent Judge, 
but not another, the safest course and soundest policy is to give 
the accused the benefit of the doubt. The wisdom of allowing 
an appeal against an acquittal is by no means established simply 
because there may bean honest difference of opinion between two 


Judges regarding the credibility of evidence adduced in a, case. R 


As a learned Judge has said : “ I know that many cases- are jpstly 
won in the lower court which are very unjustly lost in the higher 
° Court”, (11 A.L.J. R, 189} 7 
Judge Jobn Gibbons in proposing certain amendments to the 
Practice Att, makes some important observations some of whieh we 


quote below:— 4 i 


e a . 
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The next amendment which L, propose relates to the Practice 
Agt,to which I call your earnest and thoughtful attention, It is re- 
prehensible in a judge to take sides in ‘any case which comes 
before hiin for judicial determination, but I should consider it more 
reprehensible for a judge to remain silent when he sees the rights 
of a litigant slaughtered by reason of the inability of his tounsel 

E to „cope with the opposing advocåte. I have never remained gilent 
in the past, nor will I do so in the future, whenever such an occa- © 
sion arbes. I know that many cages are justly won in the lower 
court which are very unjustly lost in the higher courts because the 
attorney, in many instances, never sees the real point to his client’s 
case. dt also, often happens that for some technical defect in the 
form of the affidavit or- something else equally devoid of substan- 
tial merit, cases’ are reversed in the appellate court upon questions 
which are never brought to the attention of the trial judge. This® 
frequently occurs in the granting of injunctions and the appoint- 
ment of receivers i in which cases opportunity is seldom given to the ` 
trial judge to investigate the facts. I know of instances wherein 
the lawyers remained knowingly’ silent so that they might have 
_ the credit of reversing the cases in the higher courts. This isa 
* travesty, on justice, and the accompanying amendment to the 
Practice “Act is designed to remedy such matters. 


There are many, other defects in the law which might be 
“brought to the attention of your Honors, such as repealing the law 
making jurors in criminal cases judges of the law and fact, amend- ° 
ing the law fnaking it more difficult for persons to obtain marriage 
licenses, etc.; but while I have spent time and money in preparing 
my report every year that I have been on the Bench, no person 
or official has ever said anything to me about seeing them after 
they left my hands. -I gonclude, therefore, that that clause of the 
Constitution requiring an annual report is not taken seriousty, 2 


° There would -be fewer divorces, less litigation and a higher 
‘regard for order and law if a` lawyer of acknowledged ability, ” 
unquestioped honesty and integrity were appointed by the Gover- 
nor as a counsellor of the poor because it is as true to-day as it was ° 
centuries ago that one of the greatest difficulties of the poor is that 
they do not know how to act intelligently, practically and unsel- 
fishly once they have gotten into difficulty. The frst thing they 
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do is to run to a magistrate seeking the arrest of some person sup- 
posedly at fault, or seeking the institution ofa civil suit for, the 
redress of a real or fancied grievance. This counsellog should be 
required to investigate the merit of divorce cases and take charge 
of the enforcement of all orders made by courts for the support of 
womer and chiJdren. In many instances it is a pitiable sight, to 
see how sickly women and little*children are dragged from one ° 
æ court to another trying to enforoe the payment of the sums award- 
ed them to keep them from starving, and, in every instante, the 
defaulting husband is able to secure the services of some lawyer to 
keep him out of prison. Some courts have established a rule 
which works charmingly, that is, “ pay or go to jail,” but the trouble 
is that a number ofthem will go to jail rather than pay because 
the divorce court has not the power to send them tothe -workhouse 
eand no provision is made to compel persons sent to the. county 
jail to work. The law in this respect should be amended so as*to 
make them work on the highways, because the cointy jail is Sho 
terror to men so long as they eat idle bread at the expense of the 
tax-payers,— Chicago Legal News. e 


LORD SHAW ON, THE BENCH AND BAR. 


AT a dinner given to the Bench and Bar by the Fish- eee 
Company in the City of London, Lord Shaw replying to the toast 
to the Bench and Bar, explained how the system, which obtained in” 

` England of appointing judges from the Bar was immensely superior 
to that which obtained on the Continent under whieh the judges are 
members of a separate civil service. He drew a distinction between 
the functions ofa magistrate and those of the superior courts ot 
law. The Law Temes prints his remarks on this subject :— 


2 
“He thought of liberty and of order ingthis country as aple 
mentary functions of our social life, and’ as kept together and 
unified by that justice which proceeded from the judicial realm. ; 
It meant that the side of order was to be more conserved .by, the 
magistrate and the side of liberty more conserved by the highest 
Jn the land, but the testimony of the Bench was a surety *that the’ 
thing called justice, so little material yet so controlling of mategial 
forces, would be administered in this country by a power of an 
independence which might not bow to Royal favor, which would, 
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not bow to popular clamour, which ,yould not bow even to the 
executive Government, but which vould throughout consider that 
it had a higher and a nobler task, to conserve against them all that 
the comnzinity demanded, liberty of the subject which was concern- 
ed with order and which formed the peace and security of the 
people. As to the future, the Bench and the Bar werg well as8ociat- 
ed in one toast. He did ndt think that any man who had gone 
through, as he had done, a fairl} long life at the Bar, and then 
ascended tb what was considered the easier task of the Bench—he 
did not think that anyone well experienced upon the subject would 
for one moment dream of substituting for the English system, 
which pgoduceg from the Bar the Bench, the continental system, 
which bfought up the Bench from the beginning as part of the Civil 
Service. It was’ because the Bar was in constant contact with 
human life; it was because the Bar acquired a breadth of view, 
a knowledge of the workings in individual and varied directions of 
life; it was because the Bar knew the forms of procedure, and of 
their possibilities for good or evil; it was because these qualities 
went with them when they reached the Bench that the Bench was 
made a representative part of it, grown from.good stock. And l 
*might the time never come when judges would be foisted on this 
country who had not undergone that wholesome training. He 
remembered the great qualities of patience which prevailed when 
he was at the Bar, patience above every thing, patience with the 
Bench itself, the patience exercised by the Bar, the patience exer- 
cised by the, Beych. He did not think the Bench sufficiently 
acknowledged the patience of the Bar. He supposed he had come 
tothe time when he must still continue to exercise patience—he 
owned that he had never need to exercise patience with the Bar. 
e There was not one living day of his life when he did not feel grate- 
ful to the Bar of Englanď and of Scotland for their learning, their 
assiduity their helpfulness; and woe be to the man upon the ‘Bench 
evho thought he could do justice without that splendid and able 
help. Long might the Bar prosper ”— Chicago Legal News. 
@ 
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EFFECT OF BAD MOTIVE IN THE Law OF TORTS. 
fe NOVEL situation in a recent Massachusetts case presents in àn 
interesting way the effect of bad motive in the law of torts. A land- 
owner,erected a large sign on her land bearing the words, “ For 
. [ xxv 5] 
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Sale. Best Offer from Colored Family.” Although intending to 
sell, the defendant was actuated by ill-will toward the plaintiffs, 
and by the threatened sale was seriously interfering with their real- 
estate business. An injunction, however, was denied. ° /Zolbrook 
v. Morrison, 100 N. E. 1111 (Mass.) 


Accepting “hs true the propqsition that intentional damage ise 
prima facie tortious and requires a justification 1, the problema is 
under what circumstances a bad motive will deprive the dgfendant 
of a justification otherwise good ? A justification may be said to 
be the law’s permission to injure others because of some counter- 
vailing benefit to society outweighing the harm done. The benefit 
may assume many forms: prevention of crime, frefdom of speech, 
free competition or the*free beneficial use of property by its owner. 
To escape liability, the defendant must show that he was „acting 
under some such justification, that is, accomplishing the purpose 
or achieving the results which the law aims at ín granting it. 
In many cases, as where a public officer arrests a supposed felon, 
or where defamatory statements are made in judicial proceed-. 
ings, the law disregards motive altogether, notwithstandirfg the 
prisoner’s innocence or the-statement’s falsity. It is so importante 
that crime be detected and that justice be administered fearlessly, 
that the law must run the risk of occasional mistakes and malici- 
ous motives. On the other hand, in some cases the slightest taint 
of bad motive influencing conduct may vitiate a justification, as 
where “actual malice” destroys a qualified privilege in defamation. 
In cases of this kind the benefit to the public is not Breat enough 
to outweigh the jndividual harm. There is no benefit to society 
in a freedom to do these acts when they are inspired by malice 3, 





1 One seems justified in the light of resent, decisions and discussions in 
assuming this as a fundamental proposition in the law of torts. Bee Skinner & 
Oo. v. Bhew & Co., [1898] 1 Ch. 418, 498; Aikens v. Wisconsin, 195 B. B., 194— 
204, 25 Sup, Ot. 8—6. See also POLLOOK on Torts, 9 ed., 22 and 23. The question 
of a bad motive does not usually arise in co3es of unintentional hart, but the 
analysis here suggested seums equally applicable. ` 

2 Malicious prosecution Tends itself to the analysis here ventured. Tho wrong 
doye is fpstified on public policy irrespective of motive if there ls reasonable cause; 
where there is no reasonable esuse there is still a justifieation. nnless bad motive 
appears. The law’s object is so important that the net is prgi riel unless doth 


reasonable causegand honest motive are absent, : 
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It is submitted that all justificatiens will fall into one or the 
other of these two classes, the figst where the objects sought for 
are so imp&rtant that motive must be ignored, the second where 
the objécts are not so important but that the presence of 
ill-will may turn the scale 8. In the first, bad motive can only, be 
evidence as to whether the act is the one excused, ghat is, Whether 
the defendant’s conduct if of the°kind causing the desired benefit, 
irrespective of the motive as a cause. Instead of TAR T of a 
wholly bad motive as depriving thè defendant ofa justification, it 
is submitted that the only importance of motive is as a fact from 
which inferences can be drawn as to the existence of the necessary 
elemertts of the justification, or, in other words, whether the acts 
are serving the purposes or achieving thesresults at which the law 
aim’, Thus*if‘’a man is really competing, no amount of ill-will 
shpuld deprive him of his justification based on the benefits of free® 
competition 4, but where one engages in business solely to injure 
the plaintiff without seeking or expecting personal gain, the inter- 
ference with the plaintiffs business is unjustified 5, the motive, 
however, being merely evidence that real competition does not 
e exist. In the second class, motive is material in and of itself-6, 





B It is@bvious that a partleular jastification ‘may fall in either class according 
to different interpretations of public poliey. Of. Munster ». Lamb, 11 Q. B. D, 
588 (1888), with Gilbert ». The People, 1 Denio (N. Y.) 41 (1841) See also 
MoLaughlin s. Oowley, 127 Mass. 816, 819. 

4 Passato. Print Works v. Ely & Walker Dry Goods, Co.. 105 Fed. 163 (1900). 
Bo also if he ia getting a real benefit from a use of his property. Falloon v. 
Schilling, 29 fan. %92 (1988). In this case the defendant erected cheap-dwelling- 
houses on his land and rented them to negroes, in order to influence the plaintiff, 
Who lied on adjoining property to sell to him atatow prices. Although the 
defendant’s dominant motive was toinjore the plaintiff, he was receiving real 
bencfit from the houses and was thus making a beneficial use of his property. 
The court refused to Interfere. 

5 Tuttle r. Buck, 107 Minn 145, 119, N W. 946 (1909); Dunshge ». The 
Standard Oil Co., 162 L A. 618, 182 N.“W., 871 (1911). Soalso where one shoots 
off guns on his land, not for any benefit to himself, but only to frighten the wild 
fowl away from his nelghbor’s desoy pond, an action will le. Keeble 7. Hioker- 
Ingillf 11 East, 574; note (1706). The cases holding that no action Hes for the 
erection of tencas purely from spite are irresonelleable with the views here express- 
‘ed, but a respectable minority of well coisidere] cases hold that such an aotlor? 
is maintalnable. For a discussion of the oases involving drainage and’ spite ` 
fences, see Protowor Ames’; Article in 18 Harv. L. REV. 411, 414 and 415. 

6 giameroas instances whore motive 14 material or given in, 18 Harv. L REF. 
411, 445. 417 and 418. To the ones thero given may be added the cases involving 


æ sale is intended, ill-will should rfbt take away the justification 8, 
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In the principal case the jystification is the right to sell pro- 
perty as a necessary ingidentef beneficial ownership. Assuring 
to individuals the benefits of ownership is considered s8 important 
that motive has always been disregarded; therefore, Malice is 
relevant only as it sheds light on, whether a real or a pretended 
sale is‘tontempjated. Ifa mere pretence, the law’s object is not, 
achieved, and the plaintiff's damage i is*unjustified 7. Butifa real 


e 
e 


JURISDICTION OVER FOREIGN CORPORATIONS THAT HAVE 
CEASED TO DO BUSINESS IN THE STATE 


» 

A FOREIGN corporation, not being a resident 1, and bejng incapa- 
ble of actual personal service within the state 2, can bè served ‘only 
“constructively by consent8 Such consent is almost universally 
obtained to-day by legislation, The statute may actually require 
as a condition precedent to the doing of business within the state 
an express consent accompanied by the designation of an agent.to 
receive process in behalf of the corporation 5. “Or consent may be 

aaa al 
the enticement of a wife to leave „hor husband, Bennett e, Smith, 21 Barb, © 
(N. Y.) 489 (1856); Tasker v. Stanley, 158 Mass. 148 (1891). ° 

7 The court in the principal case says :—‘‘ If sho had put up the sign and had 
caused the advertisements to be inserted without any intention of selling her 
property, but, solely with the purpose of injuring the business and property of the 
complainants, there can be no doubt that such conduet on her part would have 
bean actionable.” Holbrook v. Morrison, 100 N, E, 1111. Jo ihe same offeot 
are Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1908) ; Dunshoe v», The Stan- 
dard Off Oo., 163 I. A. 618, 139 N. W. 871 (1911). é 

8 For general disonssions aa to the place of motive in the law of Torts, see 8 
Hary. L. Rey. 1; 18 Hany. L Ray. 411; 29 Harv. I. Rev. 501, 

1 People r. Barker, 141 N. Y. 118, 85 N. E. 1078; Boston Investment Co. v. 
Boston, 158 Mass. 461, BBN. E 580. 

2 Middebrooks č. Springfeld Fite Ins. Cq, 14 Conn. 861; McQueen ». Middletown 
Mfg. Co., 16 Johns. (N. ¥.) 5. In somo jurisdictions a foreign corporation doing . 
business ia considered “found” within the state for purposes of sarvice ofeprosess 
“without the ald of any principle of consent. Hayden s. Androscoggin Apis, 1 
Fed. 88; Williams v. East Tennessea, V. & G. Ry. Co., DO Ga. 519, 16 8. E. 808. 

3 But of. Newbry #. Vou Coppen, 7 Q. B. 298; Libbey v». Hodgdon, 9 N, H B. 

4, For jhe statutory regulations in the individual states, soa Braue, Foxman 
ConporaTions, Ohap. VIL 

5 Firomen’s Ins Co. ». Thompson, 155 Ul. 34, 40 N. E. 438; “Reyer v. Odd 
Fellow’ Aceddent Association, 157 Mass. 867, B2 N. E. 469. hd 
e 
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obtained from the fact that the corgoration, with full knowledge of 
a statute providing that any corpqration which does business in 
the state consents to receive service, engaged in business, which, 
without such consent, would be illegal 6 


A question which frequently arises under such statutes is 
ewhether a foreign corporatjon which has done busirfess in the state 
but has withdrawn is amenable to process served upoa its agent in 
the state. The answer must depend chiefly on the proper inter- 
pretation “of the statute involved.” If the legislature has been 
sufficiently careful to declare that the authority of the designated 
agent cannot be withdrawn under certain conditions; a revocation 
under the conditions stated is invalid 7. If, on the other hand, the 
statute * expressly confines the authority ef the agent to the time 
during whiclf the corporation is doing business in the state, it is 
equally clear that the cessation of business by the corporation’ 
deprives the courts of jurisdiction 8. A more difficult problem is 
presented when the matter is not ‘expressly provided for in the 
statute. Such “statutes may conveniently be divided into two 
classes: those whiclf require the designation of some state official 
as agent to receive service, and those which permit the corporation 
to desigaate any individual it chooses. Where a statute of the 
former class is involved, the weight of authority is to the effect 
that cessation of business by the corporation does not revoke the 
agency . The theory underlying these decisions seems to be 
that the obvious purpose of the act was to provide a means for 


obtaining srvife of process on foreign companies which were no 
longer doing business in the state through agents on whom pro- 
cess might be served. For as long as a corporation has such 
agents in the state, there is no necessity for a right to serve process 





6 Bt. Clatr », Oox, 108 U.B 850; Walker s. Continental Ins. Co., 12 Utah 881, 


_ 7 Hote Benefit Sooiety v. Muehl, #3 Ky. L Bep. 878, 69 8. W. 520; MoOord 
e Lumber Qo. 9. Doyle, 97 Fed. 22. 


8 Guthrie x. Connecticut Indemnity Assoefation, 101 Tenn. 648, 49 8. W. 829; 
Bran’, Mutual Reserve Fund Life Association, 400 Fed. 822. Bo Jurisdiction 
fails H the corporation has ceased to have an agent in the state who comes within 
the class of peraons provided in the statute. St Clair». Cox, 106 U. 8, 850.. 

9 Home Benefit Society of New York ». Mueh), 22 Ky. L. Rep. 1378, 598. W. 
520, Mutual Resdtve Fund Life Association v. Phelps, 190 U. 8. 147, 23 Sup. 
Ot. 7. ° ° 
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on an official!®, Even assyming the correctness of this line of 
decisions the reason on which they are based would not apply sto 
cases involving statutes which do not require the desigflation of an 
official as agent. Accordingly, it has been generally belitved that 


under such a statute an opposite conclusion would be reached U, 


A recént Indiana case, however, holds that in view of the principle, 


which requires the purpose of the att to have a controlijng 


influence in its construction, *the proper interpretation of the 


statute demands that the attefapted revocation be held iħoperative, 
Brown-Ketcham Iron Works v. Guy B. Swift Co, 100 N. E. 584 
(Ind., App. Ct). Itis elementary that in statutes the intent is the 
essence ofthe law 13, But it is equally well settled that theslegisla- 
ture must be understood to mean what it has plainly expressed 18, 
This rule should forbid not only the reading into the act of provi- 


° sions inconsistent with its express terms, but also any implicatjon 


for which a valid basis cannot be found in the words of the statute 
itself 14. Moreover, a decision opposed to the above case is 
rendered the more necessary by the well-established principle that, 
since jurisdiction over a foreign corporation depends entirely on 
statutes, a strict interpretation of the statute is required 15, 








: ae . g 

10 See Mutual Reserve Fund Life Association v. Phelps, 1b0 U. 8. 147, 157. 
This reason, however, has not been regarded of sufficient wuight by some eourts 
to justify them in reading such a provision into the ast. Swann #. Mutual 


Reserve Fund Lite Assoclaticn, 100 Fed, 932; Freedman s. Empire Lite Ins. Co., 
101 Fed 585. 

11 Forrest v. Pittsburgh Bridge Co., 116 Fed. 857. See Brax, Forman 
CORPORATIONS, $ 281. 

12 Phillips v. Pope’s*Heirs, 10 B. Mon. 172 (Ky.), Winston o. Kimball, %5 
Me. 498. 

18 United States s. Hartwell, 6 Wall. 395; Denn ». Reld, 10 Pet. 534. See 


SUTHERLAND, STATUTORY CONSTRUCTION, $ 288. ° 


ó 14 ‘ When any corporation organized uder the laws of any foreigmatate...... 


dealres admission into the state of Indiana, for the purpose of transacting business, 


assi it shall make applieation stating the name and address of some agent ‘or 


‘attorney in fast upon whom aerrice of prosess can bo had in all sults commenced 


in this’ state.” Burns AuneStat., 1908, 3. 4036. e 


° 15 Bouthern Building and Loan Association v. Hallam, 69 Ark. 583, 28 8. W. 


420 ; Loukey v. Keyes Silver Mining Co., 21 Nev. 312, 31 Pas. 57. 


. 
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e STUDENTS’ GUIDE TO THE CIVIL PROCEDURE CODE BY 


AIXXANDER KINNEY. Thacker, Spink and Co., Calcutta, 191 3— 
e se @ 


pp. 120, Price Rs. 2-8. 


Mr. Kinney has prepared this guide, as its name ințlicates, solely 
for the use of Law Students. In it he gives an outline of the Civil 
Procedure Code by grouping the sections andorders and rules dealing 
with: those sections together. This book may be called a sum- 
mary of tlfe „Cade of Civil Procedure. Difficullt and important 


questions, arising out of the sections (for example, sections 9,e 


Tand 47) have not been touched. The object of the author is to 
prépare the mind of the student for mastering the detailed provi- 
sions of the Code. We doubt how far the book will serve 
a useful purpose. Our LL.B, candidates are expected to know 
muclf more than this book will tell them. The binding, printing 


and the get-up are no doubt good, but the price might well have 
been lower, + . 


INDIAN DECISIONS, New Series, Allahabad, Vol. 6, (I. L. R, 
All., Vols. $, 9 and 10) Price Rs. 7. 
e INDIAN DECISIONS, New Series, Calcutta, Vol. I. (I. L. R, Cal., 
Vols. 1-3). The Law Publishing House, Madras, Price Rs. 7. 


The Law Publishing House have a great many books in band 
and we cannot.say that they do not acquit themselves creditably. 
The Gevernment of India, it appears, have given them permission to 
issue exact reprints of the Indian Law Reports, using their head- 
notes. So far the head notes in the Indian decisions were not 
thoge to be found in the I. L. R. Henceforth the Indian Decisions 


will be the verbatim reprints of the I. L. R. This is an imprpve-” 


ment on the earlier Volumes and the Law Publishing House have 
issued the 1st Volume of Calcutta series containing the first three 
Volymes of the I. L, R, Similar permission having been given to 


’ 
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Messrs, Subrahmaniam and Gai by the Government of 
India, and those gentlemen have, also issued a similar reprint. Tpege 
is, therefore, a competition Pewee them and the LawePublishing 
House. The Indian Decisions, Vol. I, Calcutta, do not cégtain any 
notes in decided cases as the edition of Messrs. Subrahmaniam and 
Krishnaswamy « does. The prices of the two books are the same. 
We hope: both the publishers wilPmeet with success. 


_ ° 


DIGEST «oF PRIVY COUNCIL RULINGS up to 1912—Third 
Edition. Sanjiva Row, pp. 1215. 

This book does not stand in need of any-recommendation, 
The fact that a third edition has been called for shows thag it has 
met with success, as all other publications of the late, Mr. Sanjiva 
Row have. The rulings up to the end of 1912 have been digested 
and all official and non-official reports have been referred to. ° 


“= —— 


ALL-INDIA CENTURY DIGEST—S. R. Desai. Vol VIII. 


This is the eighth volume of Mr. Desai’s Digest, the previous 
editions of which have been reviewed. _ _e 





TRANSFER OF PROPERTY ACT—A.K. Ray. R. Cambray and 
Co., pp. 518. Olympian Press, Calcutta, 1913. Price Rs. 5. 

_ This is the latest commentary on the Transfer of Property Act 
which does not purport to be a substitute for tlte cemmentaries 
by well known writers, The object of the work is “to present to 
practitioners and to students of law a handy and an up-to-date 
reference book on the important topics included in the Transfer 
of Property Act.” Several other enactments, which it is necessary to 
refer in dealing with the Transfer of Property Act, are also given 
in the appendixes. Numerous authorities reported in the’ official 
and non-official reports are referred to, The printing and the get- i 


up of the work are good. Ae 





Allahabad faw irrar 
VOL. xf. ALLAHABAD, Tru NOVEMBER, 1918. 7 i No. 11. 





“ ESCHEA | UNDER HINDU LAW.” 
° . ° I 


— 


Many systems of jurisprudence provide for a residuary right 
inthe Crown as owner of all heirless property. The theory of 
English Law is that the King is the ultimate owner of all land in 
his realm—a theory ‘fashioned out of the system of feudal tenure 

*founded by the Norman conquerors of England. According to the 
principles*of Feudal Law, the King is the absolute owner of every 
acre of land and the highest form of proprietorship accorded by 
the English Law toa subject is a free-hold ‘estate of Inheritance, 
anestatein land “signifying such interest in land asthe tenant 
has therein.” And the law of escheat under English Law is in 
perfect consofance with this view of the state-ownership of the 
lagd, According to English Law, the law of escheat applied when 
atenant died without leaving any heir behind him who could 

a succeed to the property and the hereditary feud reverted to the 

Lord who granted-the foud. The Lord, in his turn, held of the 

king, to whom his lands escheated on hts dying without heirs, 


* But early Hindu Smrithi writers distinctly negative any 

state ownership of land. “The early rulers made no claim to be 
@ 

owners of the soil; there is not (a trace əf) such aclaimin the 


Manava Dharma Sastra or ip any other ancient text. Whatever. 


may have been the precise date to which the right of the esfate to, 


be considered superior owner of the soil may be carried back, it is 


certain that no ancient Hindu authority can be quoted- far_it*‘nor 


` 
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e 
it is consistent with the genuine principles of Mohammadan Law” 
(Baden-Powell’s Indian Village Community, p. 209). 


oe ¢ 
It is clear from the oins citation that the Croŵn’s claim to 

heirless property must be based upon express texts of lat’ whether 
Hindu or Mobammadan. In Collector of Masulipatam v. Cavaly 
Vexcata Naratsupah (8 Moore’s I. A, 500) their Lordships of the 
Judicial Committee of the Privy €ouncil used language which un- 
mistakably goesto show that they were following in the wake of 
notions of Keudal tenure in deciding, in favour of the crown, the dis- 
puted claim to a Brahmin Zamindary; for the remark “Private owner- 
ship not existing, the state must be owner as ultimate Lord ” con- 
sequently the claim of the Government in the present sinstance 
‘might have been considered with reference to this pringiple”. (bid 
p. 525). Later on they observe, “ In so dealing with? the quéstion, 
the Sudder Court was, we think, applying the actual or supppsed 
Hindu Law in derogation of the general right-of the Bsitish 
Sovereignty. Their Lordship’s opinion is in favour of the general 
right of the Crown to take by escheat the land of à Hindu subject, 

though a Brahmin, dying without hejrs”. It bécomes necessary here 
to state facts of the case. The widow of a Brahmin Zamindar who, 
had inherited his property died without heirs and the C@llector as 
representing the Goyernment seized the property as an escheat. 
The Sudder Dewany -Adalut at Madras held that the right of the 
Crown to take by escheat the property of a Brahmin owner was 
barred by the texts of Hindy Law. The case went on appeal and 
the Privy Council held thet the claim of the Crown prevailed. 


To examine he reasoning of their Lordships with greater 
fulness: Their Lordships frankly admit that the question 
should be considered both as a matter of Hindu law and as, 
a matter of general or universal law? First as a matter of 
Hindu law. Manu is emphatic and admits of no antiquity 
on the point He says, “The property of q Brahmin shall 
never be taken by the King. Thig is fixed law.”(Many IX, 189) 
_ Yijnapeswara cites the additional guthority of Narada ta Streng- 
then his position that never should a King take the syealth 
of a Brahmin. If there be no heir of a Brahman’s wealth says 
Narada, on his demise jt must be giyen tp a Brahmin”, (Mit, 
Chap I] Sestion 7. Pl 5) That the authority of Manu js also 
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supported by such a purely’ legal wñter as’ Narada should have at 
leat weighed with' their LordShips'#for, ase Sir Henry Maine says, 
“the chief, Interest’ of thé Book of Narada is’ that its writer is 
much more of á pure lawyer than the writer of Manu, and his 
work is much more nearly a work on law. The writer 
of Manu like early authorities sgill contemplates ‘the civil and 
earthly sanction as a supplement atid aid to the spiritual 
penalty:, On the other hand, the author of Narada-depends 
almost wholly on the civil sanction, and his religious character 
shows itself chfefly in earnest and oftén very impressive exhorta- 
tions to observance of the law and'of the thoral duties implicated 
with legal: obligations, (Maine's Early Law and Custom, p: 378, 379) 
The author of Mitakshara i is very pronouncedirt his view and he‘goes 
on to state in “thie next placitum „that “The King; and'not a priest 
may take the estate of a Kshatriya or other person’ of ah‘ inferior ° 
tribë on failuré‘of heirs down’ to the fellow-student and’ cites Manu 
in slipport of his view! It if the opinfon of writers on Hindu Law 
thaf a long interval of tiñe should have’ elapsed between Mitak- 
shara-arid' Dayabiiag’’; ahd that thé author of Day#bhiiga’ inproved 

upon the archaic charatter of the law as reflectéd in Mitikshara, 
by engtāking into it- the cognatic systeiń-of sliccession instead of 
thé: agnatic-inheritance- of the Smrithi writers. Further it was he 
that’ broke loose’ from the’ traditional methods of interpretation and 
fought for the-first titne (the principle)’ that the father is the abso- 
lute owner of the family property and His powers of aliénation are 
not fetteréed- By His’ sons- whose’ rights arise only on’ the demise of 
the fathtr. If any change in favour of the King’s succession-to the 
property of a'heirless Brahrhin had-occurred in the interval, surely 
he would have retorded: it On’thé other hand Hë stettotypés 
* the’ law‘as lait’ down'by Vijhaneswara-ih these termns:— Except- 
ing tHe „ptbperty ofa’ Brahaiih let the’ Rihg take'the wéalth [on 
failure of heirs] andrelits orf the’ identical tëxt of Mariu. (Dayabhaga 
“Chap XE Section, VI, 343: Drv Trailokya Natit Mitta; it” his” criti- 
cism'pf the above Judgment’ of the’ Privy’ Editicil thay observes :— 
“ The exp8sition of the texts of Manu-and® Narada as given in the 
foregoing jiigment, seems to-be opposed’ tothe’ interprétgtion. of š 
‘those texts by Vijnaneswara and Jimutavahaha: These aútkörities 
understand’ thoge texts as meaning,- rfot that the King shall take 
the pfoperty subject to a trust, but that the King “shal not take 
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that property at al. The words in the text of Narada, “ must be 
given to a Brahmin”, do not I apprehend, mean that the King í shall 
Jirst take and then give to Brahmins; but that the King ‘shall 
adjudge such property toa Brahmin in case of a dispute arising 
tegarding such property between a Brahmin and any other claimant 
who is*not a preferable heir. 


The next, ground upon which ‘their Lordship’ s decision procegds 
is upon principles of general or tniversal law ; and their Lerdships 
remark,” “ Private ownership fot existing, the state must be owner 
as ultimate Lord”. From this it is abundantly clear .that the 
judgment of their Lordships i is coloured by western notions regard- 
_ ing ownership in land, Saturated with ideas of Feudab tenure 

which regards the Kiag as owner of all land in the, realm and 
his subjects as tenants holding from him under conditfons of "doing 
“or procuring military service to the King. Scholars who hgve 
directed their attention to the study ofearly forms of village 
communities in India cannot be struck with the utter absence of 
any such proprietary or residuary right in an-Indian King and in 
fact Hindu Sovereigns- never claimed to be the owners of the soil 
over which they ruled. Though, as is well known the Hindu 
Smrithi writers, are incapable of any juristic analysis of qwnership 
which are rather refinements of Western Jurisprudence, they 
invariably declare a field to belong to him who cleared and culti- 
vated it. The source of ownership is not a gift from the King or 
any superior holder of land, but the fact of its possessor having 
cleared the pristine forest and having brought itto astate fit for 
cultivation. The Raja is entitled to his usual grain-share of the 
produce and this fight gradually gave him a control over the 
waste land that remained uncleared and uncultivated, not because 
he was in any sense owner of it, but because he was entitled to his 
grain-share if it was brought under cultivation. Mr. B. H. 
Baden Powell who has concentrate his attention to this ‘subject, 
thus sums up the result ~of his investigations :—“ The Raja apd the® 
chief each collected revenue in his own territory ; the chief paid 
no revenue to the Raja but helped with aids in times of war; 
eand the chief's heir paid a fine on his succession, when also $ 
dig’ homage and received investiture from the Raja. The early ` 
rulers made no claim to be owners of the soil. In *Rajputana we 
find, for example, the oldest and most _ dignified of the milers: 
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only eog as his estate-righ$,, what was described in the 
three words ‘An, dan, kan, ## as Colonel Tod explains, his 
right to Allegiance and military service of all grades ; his right 
to the fand-revenue share (bhag) and other taxes (barar), in- 
cluding supplies of grass and wood-or the equivalent thereof (kbar- 
, lakr); and his right to royalties on mines.” e (Baden*Powell, 
The Indian Village Comfhunity,” pp. 198,199). Thus it is clear 
that a claim to a certain share of tħe produce is the tangible element- 
and apparent symbol of right ratherthan any theory of soil owner- 
ship in the King. Mewar is a part of India which retains much 
of ancient thought and civilization. The oft-repeated 
saying of the Mewar cultivator, “ Bagra dhani-Raghu, Bhumra 
dhani*Maghu, (The Revenue share is the King’s property ; the 
soifis my ptoperty’—Tod, i, 424), is indeed a monument of that 
`agcient feeling which associated the suzerain rights of the King- 
with his right-to one-sixth share of the grain heap. 


The same right of first clearing of the soil, Colonel Vans Kennedy + 
tells us is recognised by all the jurists of Islam (see for example, 
Hedaya, written about 1150, Hamilton’s Translation, 4 Vols 
Book xiv} The theory of ultimate overlordship of the soil has 
thus ndé’foundation in the tenets of Muhammadan law either. The 
decision partly based upon the view that the king takes the es- 
cheated property in trust for other Brahmins will not suffer a 
moment's examination ; for the property so escheated is not ex- 
clusively devoted to the benefit of the particular sections of the ə 
people. That d distinguished Lawyer and Mohammadan Jurist, the 
Right Hon’ble Amir Ali says in this connection as follows :— 
“It will be seen, therefore, that‘the British Government in India 
has absqlutely no right whatever to the property of the Mussul- 
man dying intestate im this country. The claims advanced on 
its behalf are consequently illegal actording to the sheak as well 
‘as the swaaz doctrines. The only ground on which the claim 
coul& be based would be that the property would remain in trust 
inthe bands of the Government for „thé benefit of the poor, 
But the Mussulman law insists that such property should be 
applied exclusively to the benefit of the Mussuiman 
poor; and the British Government does not make the smallest 
pregension to apply it in the way the Mohammedan lay intends,” 
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(Personal Law of the Muhgmmedans, Amir Ali, Vol II pp. 
145,146, (a oe 


$ ga e 

It will be thus seen that neither the Hindu nor the Mobammed- 
an Lawgivers give the least countenance to the view on which the 
decision pf the Privy Council is rested : vis, that the Crown should 
take as ultimate brd. One other remark of the Judicial Committee’ 
= be dispo&ed of before we cap bring the discussion to a clos. 

e committee observes, “ When it is made out clearly that, By the 
law applicable to the last owner, there is a total failure of heirs, then 
the claim to the land ceases (we apprehend) to be subject to any 
such personal law ; and as all property not dedicated to certain 
religious trusts must have some legal owner, and there oan be 
no unowned property, the’law of escheat intervenes’ apd’ prevails 
and is adopted generally in all'the courts of the country alike. 
Private ownership not existing, the estate must be owner as ultf- 
mate lord.” (8 Moore I. A., 50p at p.525). With all possible res- 
pect to the high authority of the Privy Council, it, is’ submitted 
that! the above reasoning is initiated by a fallacy which at’ oncé 
igriotes'the existing’ texts of Hindut ‘aw: On failure of Hairs, 
Gautama says, “ Persons allied „By fuheral oblatioris; family, ndme; 
ard’ by patriarchal’ descent, shall take- the heritage” (Gautatha 
cited in Daya-krama-Sang?aha). “ On failure of all heirs as Here 
specified, “Bralimins, irihabitatits of the same village with 
learning inthe ttirée Vedas, ard other qualities’, arë tHe siicteg- 
sors” (Dayd-krarfia-Satigraha). Arndt the text-wiiter winds 
up* by citing’ the’ following text of Manu :=“'THe wealth'of'a 
Bfalimin’shall never be taken [as an- escheat} by the King ; this 
is fixed-law ; but thë wealth of the other classes, dri failure of all 
heirs, the King may take.” From the list of successors above’ given, 
it follows that it is impossible fora Brahmin, flowever void df- near 
relations to die without heirs as undeegtood: by’ the Smrithi texts. 3 
Mén connected by the same family-name, ie. , belorfging td the Same 
gotra, can never become scarce to inherit of a Brahmiity dying with- 
outhéirs and so long as Brahmins belonging to’ the’ sainé egnatic 
gsoup and corfsequently belonging tò‘ the same gotra cantinue to 
exist,” private ownership can never cease to existand there ig no 
scope for the intervention of the law of escheat’ That this is no 
fanciful argushenb but finds its exact counterpart in the manhe 
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ment of heirs provided by early Roman Law appears from the 
following description of sucgession to. a Roman of the era of 
Twelve Tables. The order of succession was this: on the death 
of a citien, leaving no will or valid will, his unemancipated child- 
ren became his heirs. If he left no direct descendants living at, his 
death, the nearest grade of the agnatic kindred succeeded,” and 
on their failure, “theeinherifance escheated to the gentifes or 
chiire body of Roman citisens beaneng the same name ° with the dæ 
ceased” The italics are mine (see Maine’s ancient Law, pp. 220,221). 
Though the above passage is relied on by Sir Henry Maine for a 
different purpose, itconclusively evinces that ancient feeling, 
namely, that property, especially landed property, is the property, 
not ofa single person or individual, but of a family or group of 
aggatic Rinsmen from whom it branched out to a family and’ on 
whose extinction, it must revert or escheat tothe agnatic group 
ahd not to the state. In no greater unmistaken language or 
more forcible terms could Hindu, Lawgivers record the exist- 
ing law than by saying “If there be no heir of a Brahmin’s 
Wealth on his demise, it must be given to a Brahmin otherwise 
the King is tainted with sin.” The decision that personal law 
ceases fe have any application. on, failure of the natural heirs 
of the “deceaséd is all the more surprising in the face of the ex- 
press provisions of the Famous Regulation of Warren Hastings 
which has been:on various occasions reiterated in the Indian 
Statute Book and which runs thus : “Inall suits regard- 
ing marrigge,einheritance, and caste, and other religious uses 
and institutions, the laws of the Koran with respect to 
eMohammedans, and those of the Shaster with respect to Gentus 
(Hindus) shall be invariably adhered to.” 





To sum up. The ruling of the Privy Council in the case 
of the Collector of Masulipatamy v. Cavaly Venkata Narainapah is, it 
“must be admitted, in distinct discord with the authority of the 
Hindu Smrithi writers, That August body, the Highest Court 
of Appeal for British India, have either consciously or unconscious- 
ly followed a method of interpretation of the Hindu texts which 
has not only in this, but in other, departments of Hindu Law 
resulted in decisions which virtually abrogate the plain dictates of 
texjual authority considered by the Hindus te bē binding on 
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CASES AND COMMENTS. oo 
o 
. e INDI&N. . 
SpedtAs performance—Agreement to rensw aelease onterod after the onginal ocontract—® 
., Whether nding on a subsoquept lotsoe for valie., 
i Babu Ram Bag v. Madhab Chandra, I. L. R., 40 Cal., 565. 


Is an agreement to renew a lease entered into after the original 
contract of lease a good defence toa suit by a subsequent lessee 
for possession of the leased premises? 


JENKINS, CS, and MULLICK J. answer the question in the affirm- . 
ative. “A plea like this which would justify a party in maintaining 
a spit may properly be set up in defence to a suit brought 
hy the other party. It is necessary tt see whether the first lessee 
was entitled tos maintain a suit for specific performance of the 
agreement to renew*the lease. The lease could only be renewed 
by the lessor and the contract could be enforced against him. 

“But the subsequent lessees being lessees for value had they any 
better right than their lessor? If they had no knowledge of the 
subsequent contract to renew the lease and could not acquire 
such a knowledge, of course they could not be held bound by the 
contract. But in this case it was found that they knew that the 
first lessees were M possession and they did not take the trouble of 
“making inquires from them. It was therefore hgld that they could 
not be said to be transferors without notice of the prior lessees? 
rights and a suit for specific performance could also be maintained 
eagainst them. E 
Injunction Trade name —Posubls injury to plainiiff— Use of plaintiff? s name. 
*  Orieatal Government Security Life Assurance Co. v. Orkintal Assurance Co., 
ot LL. È, 40 Cal, 570. 

In this dase the defendants started a Life Assurance business e 
with a small capital under the name of Oriental Assuranée Co. 
The plaintiffs were also carrying on the same business as Oriental 
Government Sectirity Life Assurance Co. They brought a suit for 
injunctfon to restrain the defendants from using the word ‘Oriental’ 
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which had become identified With their name. FLETCHER, J., beld 
that such an injunction could be*granted. The plaintiffs had gatnéd 
the confidence of the people and were well known aq Oriental 
Life Assurance Co. They would undoubtedly be in danger of 
loss ifsome other Company were allowed to bear that name. 
It was alleged® in defence thateas the company was started in, 
« India it could be called by the, name Oriental but his Lordship 
rightly held that that could, not be, as it would be using the 
trade name &fthe other company. The further plea that the 
defendant Company was started with a small capital and 
could not do any harm to the plaintiff Company, was also 
disposed of against the defendants. A new Company? cannot 
prosper in one day dnd damage the pre-existing. Companies, 
but if it has power to do the same kind of business it can at a 
future day cause harm to the existing Companies. The capital of 
the Company or the nature of the work as it intended to d$ at 
present was not taken into consideration. The case of Hendricks 
v. Montague, L. R, 17 Ch. D., 638, where a Company was mot 
allowed to use the word “ Universet i in its name is a case in* point, 
Where a Company uses a word as part of its name, it is submitted, ° 
another Company should not be allowed also to uso that word as 
part of its name but where a word is used to denote the local area 
where the Company was started or existed, a suit for injunction 
should not be entertained. See for example Rugby Portland 
Cement Co.v. Rugby Newfoundland Cement Co., 8 R. P. C., 241. 


Court Foos Act, Section Y—Fes payable in suits for Geclaration that a deeres was enfi 
for cxecwtion. 


Harihar Prasad Singh v. Shyani Lal Singh, I, L. R., 40 Cal, 615. E 
On what amount is the Court Fee payable in a suit for decla- 
ration that a decree is forged an@ illusory and unfit for execution, 
where immovable property paying revenue had been attached ‘im 
execution—whether on the amount of the decree or the revenue of 


the property ? ° ei 


HARRINGTON AND CARNDUFF, JJ. held that the fee is pay- 
able on the amount of the decree. The Court Fees Act requires 
the plaiptiff fo pay Court Fee on the amount or Value of his claim. 
The real thing therefore is to find out what the plaintiff*claims. 
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If he seeks a relief to declare the d&cree to be illusory, his claim 
i3 tô set aside that decree, and the’ruling*of their Lordships does 
not seem,to be open tó any objection. 


On ulnal Procedure Codo, Section 40g—Becond prosscuison Br same offence. 
e 
° Ganapathi Bhatta in reg. L. R., 36 Mad , 308. © Ts 


Can a*prosecutor maintain a prosecution under gection 182 of 
the Penal Code on failure of the prosecution under section 211 of 
the same Code on the same facts ? 


SUDARA AYYAR AND AYLING, JJ. answer the question in the 
negative. e The accused i in this case laid a false information before 
the Police that a theft was committed in his house and that hee 

suspected the complainant to be concerned in it. It was found 
that there was no theft and the complainant applied to the superin- 
tendant of police for sanction to prosecute the accused under section 
182 Indian Penal Code but the sanction was refused, The complain- 
ant prosecuted the accused under section 211 of the Indian Penal 
Code but the High Court acquitted bim on the ground that nocharge 
was madé against the complainant within the meaning of that section. 
The complainant thereupon applied again for sanction to prosecute 
the accused under section 182 Indian Penal Code and obtained it, 
The question arose whether a second prosecution could be lodged 
on the same facts when the accused was acquitted in the first. Sec- 
tion 403 Criminal Procedure Code specifically lays down that a se- 
cend prosecution may be maintained for any distinct offence for 
which a separate charge might have been made against him on the 
former trial. If the offence with which the accused was charged 
subsequently in this case*was a distinct offence the second prosecu- 

tion was undoubtedly maintainable. But the offence was only one 
«iz, that of making false reports and the facts on which the second 
prosecution was instituted were the same. Their Lordships there- 
fore rightly held that the second prosecution could not be main- 
tained. The Calcutta High Court has taken the same view. See 
Suresh Chandra v. Banku 2 C., L. J., 622. Also compare "Baldeo 
Prasad v. Empespr, 3 A. L. J. R., 2, which is distinguishable. 
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Imparablo samindan —sitonation—Sale of Ufe estate. 
Avalappa Naicker v. Murugapfa Chettiar, I. L. R., 36 Mad., 325. -9 


Where the right, title and interest of a zamindar in “impartible 
i property are sold in execution of a decree is there any pre-sump- 
tion that only the life-estate of the zamindar is sold ? MILLER AND 
ABDUL RAHM,” J., answer the question iņthe negative. The zamin- 
dari in suit håd been sold in renin of a decree’ in 1869 amd 
what was described as sold was ‘the right, title and interest &c.’ 
After his death it was contended by the heirs inter alia, that only 
the life-estate was sold and: that the property reverted to them 
after the zamindar’s death. Whether an impartible zamindari is 
or is not inalienable is a question of custom and it has been 
held that unless a custom to the contrary is established, an imparti- 
eble property may be sold. It was, however, contended: in “this 
case, that when the subject-matter of sale was described as ‘right 
title and interest’ of thc judgment debtor, there was à presumptfon 
that the absolute estate of the zamindar was not sold. Apart 
from authorities, it appears to us that this question too depends 
upon the decision of the question whether a custom of inalienability 
has been established. If the custom is established the zamindar 
has only a right to remain itr possession for life. Jf the castom is 
not established he has an absolute right of disposal. The burden 
of proving the custom was on the plaintiffs and they not having 
been able to prove it their Lordships dismissed their suit. 


NOTES AND CUTTINGS. 


The Civil Statement for 1912 issued by the Allahabad High 
Court is now before us. We find that the total number of suits 
during-the year is 121403 aS againgt 117884 in the previous year. 
The value of the suits instituted in all courts was Rs 39752930,, 
It is said that 35406 contested and 89856 uncontested suits were 
decided and this inspite, ofa deficiency of nine Judicial, Officers 
(8 Munsifs and I, Subordinate Judge). The Judicial Officers have 
betn praised for this despatch of work but it is an open secret that 
some of them do so at the risk of their health. It is no doubt 


satisfactgry tp seea clear file but the file must be cleared to the 


satisfaction of all pores concerned. - è 
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The number of appeals filed in gqurts below amounted to 12245 
as against 11136 in 1911 and the number of appeals disposed of 
amounted to 8123. Moradabad alone is responsible for 1027 
disposal8 ‘as against 254 in 1911. This disproportionate rise „is 
explained to be due to the fact that the Hon’ble High Court 
noted the year before that more Civil work should Pave been done 
at, Moradabad and cons&quentlf the staff devoted themselyes to 
that work. Another Judge is praed for disposing of 249 appealse 
in three months. . 

The total number of appeals filed in the High Court was 
3793 out of which about 2100 were disposed of. 

In Oudh 65288 suit were filed during the year and the increase 
in disposals over that of last for was very slight—only 499. 

The criminkl statements show an increase in the number of 
crjminal cases, though not of a serious nature. The Registrar of 
the Allahabad High Court explains this increase to be due toa 
prosperous agricultural year. Over 51,000 cases were reported 
under the Loeal and Special Acts. In Oudh also crime seems to 
have increased a little. 





THE RESIDENCE OF A CORPORATION. 
IN 8ther countries it is a vexéd question of jurisprudence 
` whether a corporation can have a residence outside the sovereign- 
ty of the State where it is. Incorporated in England the Courts, 
characteristically, have brushed aside the juristic problems and 
decided that it is always a question of fact whether such a resi- 
dence exists. As was said by Matthew, L. J., in De Beers Con- 
ssolidated Mines Ltd. v. Howe (1905), the doctrine which confines 
the residence of a foreign corporation to the country in which it 
was constituted a juristic person has little substance in it “The 
practice of business amd of the law appears quite inconsistent with 
such a view.” Accordingly inthat case the Court of Appeal and 
" the House of Lords held that a corporation is resident in England ° 
for fhe purposes of income-tax which has its centre of adminis- 
trative business in the country, wherever it may have been incor- 
porated or registered, And this rule has recently been applied by 
the unanimous judgment of all the Courts to a foreign company 
which conducted its business out of the jurisdiction and which had 
deyised every possible means to avoid the jncidgnce of the En- 
glish taxation, but so, in fact, as to leave the -real control of its 


212° «| : NOTES AND OUTTNGS. E 


affairs in a Board of Director, residing in England. (American 
Thread Company v. Joyce.) Tke Company was incorporated in 
New Jersey and carried on its business of spinning thread and 
seling it mainly in the United States and Australia. Its ordinary 
megtings were held in New York, and the American Board of 
Directérs had, ky the by-laws the ‘appearance of a general control . 
* of the business. But the English’ direct8rs, who could hold ex- 
“raordinary meetings in this coufitry, in fact held all the stock and 
shares of the Company, either directly or through trustees in 
England, and Tihe they had the exclusive power to determine 
any large questions of policy. The Commissioners of Income 
Tax, upon these facts, held that the actual administration ef the 
affairs of the company was here, and assessed the corporption for 
income-tax, under the first paragraph of Schedule D, off the whole 
‘of its profits wherever earned. And all the Courts in turn haye 

upheld their action. The Company’s appeal was dismissed be- 
cause there was evidence on which the Commissioners could so 
find, and their finding on the question of fact cole fot be upset... 


London Law Journal. . 


AUTOMOBILE ACCIDENT. , CHAUFFEUR FOUND GUILTY oF 
MURDER. THE increase in automobile accidente is alarming 
and heavier penalties should be imposed on those violating the 
speed Jaws. A Chicago jury recently found Lawrence Lindbloom, 
a chauffeur who ran down about three years ago, Joseph Weiss, a 
cigar manufacturer, guilty of murder. This is, we beliewe, the first 
case in which a man has been found guilty of murder for killing a 


man by running ovér him in an automobile. The circumstances * 


‘were unusual. 
Weiss was crossing the street on se dad ie 1910, when he was 


struck by, an automobile belonging to the People’s Auto Garage 
.and Livery Company and driven bY Lindbloom, who is twenty- 
three years old. The man died three days later, never haying 
regained consciousness, ae 
Prosecutor Malato examined witnesses who told the jury 
Lindkloom was driving his machine at the time of the killing so fast 
that it was impossible to catch the number on the rear end. They 
testified that when Weiss was knocked down one of his legs caught 
in some of tle méchanfsm. He was dragged a distance of almest 
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two blocks before the machine was brought "to a stop. Weiss’ 
uncpnscious form was extricated from beneath the car, 

Lindbleom claimed in his defence that’ after he struck the man he 
lost contfol of the car and could not stop it. A 

Prosecutor Malato argued to the jury that Lindbloom had 
driven on in the hope of his victim becoming dislodged» by “the 
buffeting, making escape*possib® for the driver. He based this 
contention on the fact that Lindwloom had steered fhe car around 
corners While dragging the mans which might not have been © 
possible had the car not been under control. 

Malato laid stress on what he termed the “cold-blooded 
brutality ” of.the slaying. He maintained that if Lindbloom had 
stoppéd his car after striking the man there would have been a 
chance for theVictim to have survived. As it was, he said, Weiss, 
who’ was forty-eight years old and well developed physically, had 
fqught death,for three days after the accident while stil] uncon- 
scious, but had succumbed finally to, innumerable internal injuries 
and a compound fracture of the skull. 

“Gentlemen,” said the prosecutor to the jury “four of you men 
are automobile owners and all have driven your machines, I 
could pave objected to your serving on this jury and selected 
pedestrians —men supposed to be prejudiced against automobilists, 
I did not do that because I think I can convince you, gentlemen, 
it is just as much of a menace to you automobile owners and 
drivers and your families as it is toany pedestrian to have a man 
like this rannimg at large with an automobile. 

“Do you think that if Lindbloom had run into your automo- 
bile, knocked it over, thrown out your wife of one of your children 
and dragged her a distance and killed her—do you think it would 
have made any difference to him whether you were an automobilist 
or whether you were a pedestrian? Would it have made any 
. diffefence to you? Gentlemeh, I ask you not as automobile owners, 
and, not as pedestrians, but as men, to see that justice is done 
in this case,” 

* After being out one hour the jury returned the verdict of 
guilty, which carries with it a sentence of fourteen years in the 


penitentiary.—Chscago Legal News. 


How CALIFORNIA TREATS THE ASIATICS. THE thirty-four 
angi- -Japanese bills in the ER of California— fourteen i in the 
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Senate, twenty in the House—aye of special interest in that they 
indicate the nature of the favourite missile with which the Califosnia 
politicians assail the Jonee Classified by their respective 
nature, these bills fall under these seven heads:— *e 

{1) Bills prohibiting the Japanese from acquiring title to or 
owning*land or geal property. x ; 

(2} Bills increasing the license feé of Japanese fishermen from 
the present rate of § 10 to § 100"a year. ° 


(3) Bills providing for ihe segregation of ine school 
children throughout the state. 


(4) Bills prohibiting the issuance of liquor liçense to the 


Japanese. e 
(5) Bills forbidding the Japanese to use power Sie 


(6) Bills providing for the imposition of a special poll tax api 
the Japanese. i 

(7) Bills prohibiting the Japanese from employing white girls. 

The enactment of such bills will cripples the agricultural 
enterprise of the Japanese and ‘will force most of the Japanese 
fishermen to quit their trade, It will spell the ruin of Japanese 
mercantile establishments, and it will ring the death knell of the 
laundry business of the Japanese employing white girls and 
utilizing steam engines as they do. True, the bills, except in a 
few cases, do not openly attack the Japanese, for the indirect 
phrase, “aliens not eligible to citizenship,” is preferred tothe direct 
word “ Japanese,” where the real object of discrimination is the 
Japanese. Such inditect discriminative acts are calculated to gall 
the Japanese even more brutally than a direct act, As President 
Jordan says, “ The exclusion of the Japanese from citizenship, for 
which discrimination no adeguate cause exists, is of the nature 
of insult i in itself. To be shut out be@ause they have been infulted 
once adds doubly to a humiliation which they have no powey to 
resent, but which they hope their nearest friend among the nations 
will not offer them.” ° e 


-* Of the various anti-Japanese bills appearing year after year jn 


- the legislatures of California, those aimed at depriving the Japa: 


nese of the right of land-ownership is perhaps the most serious, 
The sponsors of* such land bills are exhausting their resources i in 
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their efforts to create the bogie of Jgpanese subjection of California. 
They contend that if the Japanese, ownership of land be not in- 
continently stopped, the Californian may wake up one fine morn- 
ing to fin all his agricultural lands in possession of the broyn 
man. Yet the actual facts by no means justify such alarmist notes. 
It is more than twenty years since the Japanese began to be interest- 
ed in agriculture in California. ‘Phose sections in which they have 
befn chiefly active in agriculture ase in the Sacramento and the San 
Jpaquin Walley. The northern halfof the San Joaquin Valley, un- 
like the coast district of California, is noted for its rigorous winters 
.and scorching summers. Because of this inclement climate the 
development pf the country was long deferred. The Sacramento 
Valley’ind the southern part of the San Joaquin Valley consist 
mostly of fowlafds, always damp and often inundated. This section, 
therefore, was long regarded as unhealthy, and was shunned bye 
mest immigrants, It was the Japanese who opened these countries. 
He braved the heat and cold of the northern San Joaquin Valley, 
and has converted it into a thriving fruit country, famous for its 
raisins and wines, He worked upon the insanitary farms on the 
lower reaches of the Sacramento and the San Joaquin rivers, and 
has made it a country rich with its onions, its potatoes, its beans, 
its fruits, Yet for this great contribution, what has the Japanese 
received as reward ? Only 17,000 acres of land— 8,000 acres in nor- 
then San Joaquin Valley, 7,000 in southern San Joaquin Valley, 
and’ 2,000 in the Sacramento Valley. The two great valleys are 
in themselvgs ag empire, containing some 166,000 square miles of 
arable lands, In sucha vast territory 17,000 acres owned and cul- 
tivated by Japanese are nothing but a negligible quantity. 

Back of this agitation against the land-ownership of the Japa- 
nese are, perhaps, complicated circumstances, whose intricacies we 
are not yet in a position“to disentangle. For one thing,- American 
Jand-owners are reluctant to sæ the Japanese become independent 
farmers. They have found it more profitable to lease their farms to 
the Japanese than to cultivate them themselves. The Japanese pay, 
willfngfy,or reluctantly, high rents, which tempt laad-owners to 
exploit them to the utmost. The Japanese can seldom secure a 
long-term lease. The landlord demands the renewal of the fease 
every year, apd the renewal of the lease means the advance of 
the gent. ` i ° * a 
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In some cases lease contracts contain a provision forbidding 
the lessee to ship the cops toecommission merchants other than 
those named in the document. In such cages there seertts to exist 
some secret understanding between the landlord and the tommis- 
sion merchant for their mutual benefit. Perhaps the landlord- 
suppliments thedegitimate i income which he derives from the rents 
by sharing inghe profits of the commision merchants, Yet the 
Japanese are satisfied, for the fand is bountiful and the crops are 
abundant. Back in their old ° country they knew no fatming so 
profitable as this, And, after all, the landlords, too, are pretty 

` fair, when they come to think of it. Sothe lands leased by the 
Japanese have increased year after year until to-day they aggregate 
170,000 acres. It is, therefore, as a tiller of the soil—f hard, 
steady, frugal, provident toiler—that the Japanese "has beconte a 
factor in the agriculture of California, certainly not as an owner 
ofland. From the history of the past twenty years it seems claar 
that even if the Japanese are allowed to own land as hitherto, they 
will never become a “ menace” to the agricultural interests of the 
state, but will, on the contrary, continue to contribute to its general 
property, opening up new resources and extending its farm lands 
into regions which have not yet yielded te to the plow.— Kyioshi K. 
Kawakami, in The Independent. 





LORD ALVEBSTONE AND SIR Isaacs RUFUS. 


Within the past few weeks changes have comg about in the 
legal world which are full, not only of sentiment, but of practical 
moment. Lord Alwerstone has resigned his high office aftes 
having held it for thirteen years almost to a day ; Sir Rufus Isaacs 
has succeeded him. `It is said that no man is missed in this world, 
and in some sense it is true. The world foves on its accustomed 
‘course ; the seasons come cand go ;¥orture plays her game in the 
lottery of life; one man has his exit and another his entrance. 
And so an and on. One cannot, however, spare a sigh ovet the 
droppng out of a long familiar figure from the scene of his® aotivi- 
ties. It is, therefore, quite in the fitness of things that as journalists 
devoted fo the support of the great principles of the professiore of 
law we should pay our tribute of respect and admiration to one 
whose record of professional life has been one of the longest and 
noblest ever known. ‘Dick Webster’, to call him by the name by 
whichehe was known in his practising days, is one of the best men 
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ever born. An academic career of no particular brilliance, how- 
eva, did not interfere with his fame asa runner and athlete, and 
even up te late in his life he kept up a taste for those active habits 
of his @drly years. He was called to the Bar in 1868 and after 
a singularly successful career as an advocate he was made 
Attorney General by the late Marquis of Salisbyry. Among the 
causes celebre in which bt took ‘part was the Parnell commission 
where, he appeared as counsel foreshe Times newspaper, He serw 
ed his ° party long and faithfally and as the reward for 
those services he was appointed Master of the Rolls. The. 
appointment, however, was unprecedented and open to criticism 
and gould .be made only under the new condition of the 
fusion® of law and equity brought about by the Judicature 
Act. His tentire of office was short, and on October 22, 1900, he 
was chosen to fill the Vacancy caused by the early and lamented 
death of Lord Russell of Killowef. Though not a jurist of the 
highest flight, his wide knowledgeeof common law and the ever- 
growing mazé of statutes enabled him to do credit to the chair | 
occupied by Mansfield, Ellenborough and Cockburn, He now 
Jeaves his exalted office with the snow of three and seventy years 
on his gerson ; and, besides, he has , : : 

«_— that which should accompany old age 

As honour, love, obedience, troops of friends.” 

His name will go down to posterity as a “safe” man and he 
will not haveeso many lapses to regret as some of his more- 
brilliant predecessors might have had. He has retired under the 
estress of ill-health, but we hope that the ress which he will now 
have from his exacting duties will enable him to recuperate so 
that he will lend the weight of his years and experience to the 
deliberations of the highest tribunal of his country. 

Of Sir Rufus Isaacs. we speak with unfeigned diffidence. He 
has been so recently in the front of the conflict that we might 
almost say the dust is not off his coat. The ring of his voice is 
as it wert in our ears. He has already earned a reputation which 
hag fallen to the lotof buta few. An advocate to the finger-tips, 
a clear, correct and powerful speaker, Sir Rufus is the embodi- 
ment of the 4ogic of thelaw. If the, expectations formed of him 
by friends and opponents alike—of ,persdnal énenries he has, 


as ° * NOTES AND CUTTINA®Ą ` o 
none—be an index of future ,career, his success on the Bench is 
almost assured. He is yet in fhe full bloom of life; his mentale 
equipment is enviable ; and he bears with him the good will of all 
whe have come into contact with him. Time alone vill show 
the .stuff he is made of For the present we can only hope. But 
to thosé of us who belong to the younger generation and who-are 
yet battling with fortune—a capricfous mistress, into the bargain— 
the life and character of Sir Rufus [şaacs from its start to its tting 
élose in the shadow of the- Bench would form a useful subject s 


study and imitation. 





JUDGE KNOX ON LEGAL PROFESSION. ° ° 


We draw the attentidn of the Subordinate Judicjal | Service, to 
the following remarks made be Judge Knox ina case where a 
pleader was found guilty of contempt by a Munsif inspite of the 
assurance given by the former that he never meant ary contemp?: 


° The learned Munsif should have accepted as qpming from a 
gentleman of the standing of the pleader, as full and real assuranct 
that he never intended to make use of that -expression with re- 

` ference to the Court, The Judge will always do well to give the 
fullest belief tothe words addressed to him in reàl earnestness 
from a gentleman at the bar. ” 


_—— 


. LAW LIBRARY. ` 
INDIAN DECISIONS, NEW SERIES, ALLAHABAD, Vou VIL 


Calcutta, Vol III, Madras Vol I, Price Ra 7 each. The Law’ 
_ Publishing House, Madras, All India Century Digest, B. R. Desai, 
~ Vol. IX. ; 

The earlier volumes of the above-mentioned books have been 
reviewed several times and need no further review. Tht Law: 
Publishing House have been issuing their Indian Decisions New | 
Series, rapidly one volume after the other and have so far issyed | the 
3rd Volume of the Cal&utta, 7th of the Allahabad afd ist of 
» the Madras Series. 

. The oth Volume of Desai’s Century Digest finishes the ahe 
-up to Res-judicgia. „The gét-up and the binding of the books have 


not deteriorated. 7 


Allahabad Law Journal. 
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- “MUHAMMADAN LAW OF DIVORCE 
E °. .© From the Wife’s Standpoint.” 
Il. 
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a DIVORCE BY CRUELTY, ILL-TREATMENT AND DESERTION. 


- 


æ As to cruelty being a ground of divorce the English authors 
—notably Sir R. K. Wilson in his work on Muhammadan Law on 
pages #74 and 175,--are generally’ agreed that it cannot bea 
ground of divorce but it can be a good defence in a suit for 
restitution of conjugal rights) The English authors are entirely 
mistaken and a reference to the original authorities will prove that 
a wife can sue for the dissolution of her marriage on the basis 
of the criftl tfeatment by her husband. We havea direct ruling 
of our Prophet on the point. Sahih Bokhari VoL* 3, Chapter 
2and, Book Tilak, Urdu Translation printed at Curzon Press 
Delhi Page 40, Para. 256. 

“Iba Abbas rawaye karte hain ki Sabit bin Qais ki Biwi 
(inka . nam Jamila tha) ne Nabi Salallah Alaih wa Sullam se ake 
arz kiya ya Raswl-ullah, main apne shauhar Sabit bin Qats se 
jo narax hun kisi buri adat dini burai se naraz nahin hun lekin. 
mate $ek bura janti hun jab kius se megs tabiyat bezar hai hahin 
main Aalut Islam men kujran nimat men na mubtala ho jaun p 
apħe farmaya kyu too uska bagh wapus daidegi jo us ne tère mahr 
men diya, hat wnh boli han; Rasnl Ullah xe farmaya Ai Sabit 
apng bagh lala aur use ck T1}ak daide, Bare a . ` 
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To the same effect but with more details see this important 
precedent in Mishkat translatal in Urdu and named Maząhis 
Haq Page 171. Pe <3 

* «Nahin ghussa hots (that is) yani judai uski is liye nahin chahts 
ki wuh bad kAuly hai aur uske dain men kuch nugsan hai wa lekin 
mukrooh rakhti®hun kufr ko yasi Kufrgn niamat ko ya gunah ko «æ 
yani majh mtn us men muhabbat nahin hai aur bit taba mujh go 
bura malum hota hai. Pas garti hun ki mujh se nisbat uske koi 
chix wage ho*khilaf hukm Islam ke yani na farmani waghaira’ 
Kahte hain ks Sabit bin Qais bahut badswrat aur thingne the aur 
unk: biwi ka Haliba ya Jamilo nam tha unka bahut khubsurat thin 
isliye wuh unko bure malum hote the pas bamujib unke ars karne 
ke Hazrat nz Sabit ko Muslehtan hukm ck Tilak dene, ka kiya”. 


° The same story of Sabit bin Qais is reported in Shara Vikaya 
translated in Urdu and named Nur-ul-Hudaya at p. 286. The 
ruling of our Prophet in the case of Sabit bin Qais is most instruc- 
tive and conclusively decides the question of divorce by -reason 
of cruelty or ill-treatment. Sabit bin Qais was an ugly mañ 
and his wife Jamila was a very handsome woman. She came 
and complained (the words of her complaint as quoted aje very 
instructive and important) that she was displeased with her 
husband and her displeasure was mot due to any ill-treatment or 
cruelty, or impoliteness or defective morals of her husband, but 
that /ove did not exist- between the married couple and that 
she was afraid lest she might disobey her huslmand, and thus 
incur its penalties in the other world. Upon this complaint Sabit 
was ordered to divorte his wife. ° 


This ruling is a much stronger case than the case of actual 
and physical cruelty and ill-treatment. eThe Prophet thought 
divorce to be the only renredy given in those cases where there 
was not even discowriesy on the part of the husband but that: 
the wife could not like her ugly husband. A fortiori in case 
of physical ill-treatment and cruelty, compulsory divorce, would 
be in keeping with the highest principles of Islam, mor&lity arid 
expedieney. If the wife cannot love her husband owing to cruelty 
or ill-treatment then their keeping together by force would only 
result in the tqtal rpin of ‘the life of the wife and by this forced’ 
conjunction no happiness can possibly result to the husband, . 
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This ruling would show that, without consulting the wishes 
of Sabit bin Qais, he was ordgred to divorce. He could not 
possibly freely consent to divorce a beautiful wife. We further 
find thét the divorce was ordered at the instance and owing to he 
dislike of the wife on the grounds of public policy when the wife 
admitted in the plainest possible words that the husband” did not 
even treat her intpolitefy but that he being ugly she simply could 
wot /qebim. The moral of this precedent is that on the slightest 
apprehension of a mere misundérstanding which may happen 
between the married couple the Prophet on grounds of public policy 
and morality ordered a divorce without consulting the husband, 
who naturally must have been very averse to it. 

Thenewe have the Koran itself :— e 

“aFa in ‘Ehifturn illa ugima hudud ul lahe fala joonaha alai huimnq 
Jaia aftadat behi. ” £6. 

If you are afraid that you cannqt perform the marital duties 
enjoined by Gpd then it would not be sinful for either of the parties 
if the woman separates herself after giving an exchange. Then 
the words of Koran as quoted in Gray’s Hidaya page 124, are :—- 
“ Retain them with humanity or dismiss them with kindness.” 

We find in Ameer Als Muhammadan Law Vol. II, p. 560: 


“When the husband is guilty of conduct which makes the 
matrimonial life intolerable to the wife, when he neglects to 
perform the duties which the law imposes on him as obligations 
resulting fiom fnarriage, or when he fails to fulfil the engagements 
voluntarily entered into at the time of the matrimonial contract, 
“she has the right of preferring a complaint before the Kazi or 
Judge demanding a divorce by authority of justice. The 
Hakimush Shara has the power of granting a divorce not only for 
habitual ill-treatment, for non- fulfilment of antinuptial . engage- 
“ments.......++ the power of Kazi or Judge to pronounce a divorce is 
founded on the express words of Mohammed: “If a woman be 
prejudiced by marriage let it be broken of.” (Sahth-nl-Bukhart). 
The Shifh Biharul Anwar also lays down” that in case of Nashuz 
(Refusal to fulfil conjugal duties) of Shikak (violence cruglty,.dis- 
agreement) arbitrators may be appointed to settle the disputes or 
the Judge maf intervene and if no settlement can be effected, the 
margiage ought to be dissolved.” nr, 
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The cases decided by the Ħgerian Courts show that a wife is 

entitled to a divorce fqar the efollowing reasons :— Ameer Alfs 

Muhammadan Law Vol. II p. 561 ; s 


* When he deprives her of raiment, or forces her to ee or starves 
hef or he neglects to visit her or forces her-to labour at work of a 
kind: which is d@grading to her orghe treats her habitually in a cruel 
Panter oris ¢n the habit of vege her or habitually uses vile ex- 
“pressions towards his wife. | ot 


“Then we fave the following passages at page 564 of Mr. Ameer 
Als Muhammadan Law. “The wife has a right to apply for and 
obtain a divorce when the husband habitually insults ber parents 
or her relations, or leads an infamous life or associates withevomen 
of evil repute... .. or threatens to kill the wife, or beafs hem or 

edisposes of her property, or makes her life miserable by crudlty of 


conduct even when it does noi amount io physical tl-treatment.” q 


l “A judgment of the Kazieof Algier, upheld by the Superior 
Court, throws considerable light on this branch ôf the subject. 
The husband in the case referred to had beater his wife so severely 
that he wounded her in 2 places, Before the Kazi he urged that 
he inflicted the beating because she allowed a stranger to yisit her . 
during his absence. The Kazi, after examining the wounds, de- 
clared that, notwithstanding the wife’s adultery, the husband had 
exceeded his correctional powers, and therefore the woman was 
entitled toa divorce. It is therefore submitted that it would be in 
keeping with the highest principles of Islam and rftoratity, public 
policy, justice, equity and good conscience if the British Courts 
could see their way*to granting divorce in cases of cruelty and 
physical ill-treatment. 


Apostasy from Islarg. 

5. The legal effect of eithtr of the parties to a moslem marriage 
renouncing the Muhammadan religion is to dissolve the marriage. 

(a) Wilson’s Muhammadan Law page 174:—“It seems that 
the effect of either of Doth of the parties to a Muhaminadan 
snarriage renouncing the Muhammadan religion is to dissolve the 
martiage’spso facto, so far as the British Courts are concerned, 
leaving it opento the parties to solemnize a fresh marriage under 
the Christign Marriage Act XV of 1872 or under Act ILI of 1872 
according to circumstances.” ° 
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(6) Baillie’s Muhammadan Law.Vol. I, p. 182 :— Apostasy from 
*Iskam by one of a married pair, ig a cangellation of their marriage, 
which taRes effect immediately without requiring the decree of the 
Judge °(Durrul Mukhtar p. 216) and without being a repudiation, 
whether the occurrence is before or after consummation ; yet if the 
husband be the apostate, the wife i is entitled to_ghe whole dower 
when consummation hks taken place, and half when it has not. 
Tf the wife be the apostate, she $, equally; entitled to thè whote 
«dower in the former case, but to no’ part of it in the Jatter.” (Sunni 
Law)., 

Baillie’s Muhammadan Law Vol. II p. 29 (Shiab Law):—“If one 
of tw§ spousts should apostatize from the Mussalman faith before 
the connabial jntercourse, their marriage 4s cancelled on the instant 
andthe wife has no right to dower if the apostasy be on her sidg. 

a....Lf the apostasy does not take' place till after connubial inter- 
dours, the “cancellation of the marriage is suspended till the 
expiration of the iddat whether the husband or the wife be the 
postate, and no part of the dower abates, because the right to it 
hag been fully established by consummation. There is an exception, 
however, if the husband were born in the faith, for in that case, the 
marriage is cancelled immediately though it should have been 


followed by connubial intercourse, because a return to the faith 


is not allowed.” 


(c) Shama Charan Sircar’s Muhammadan Law Vol. 2 pages 
344 and 345 :o“If one of the two spouses should apostatize from the 
Muhammadan faith before connubial intercourse has taken place, 


? their marriage is cancelled on the instant arfd the right of dower 


becomes extinct if the apostasy is on the wife’s side ; but if it is on 
the side of the husband he is entitled to half the dower. Sharayali 
Islam p. 274. But if the apostasy does not take place till after 


. conntbial intercourse, the carfcellation of the marriage is suspended 


till the expiration of the sddat, whether the husband or the wife be 
the a te, and no part of the dower abates, because the right 
to it has been fully established by consummation.” ` 


+. (d) Tayabji’s Muhammadan Law (1913):—“Subject to Act 21 of 
1850 where either party apostasises from Islam the marriage be- 


comes null ahd void. According to Shiah law Where the marriage 
has, been consummate’, it does not become void hy apostasy until 
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after expiration of Iddat.” Mw. Tayabji’s view that subject to - 
Act 21 of 1850 apostasy would dissolve the marriage is not correct? 
It was held in No. 124 of P. R., of 1876 F. B., that Act 2? got 1850 
has not. altered or effected the Mukammaran Law in resbect of 
cancellation of marriage by apostasy. Mr. Ameer Ali in his 
Muhamfhadan Taw Vol. 2 on 430 and 431 enunciates the same Pe 
doctrines as ngted above. Buton page 442 Mr. Ameer Ali has 
ered in advocating the views of fhe Bulk and Samarkand ion 
With great respect to that learrfed jurist I submit that this ques- 
tion, and all other questions of Muhammadan Law, must be 
decided according to Quran Hadis and the old authentic standard 
Arabic commentaries and not according to Bulk and* Samarkand 
jurists or the personal views of Mr. Ameer Ali. There cap he no 
-such thing as innovation or bringing in the new and médern ideas 
into the sacred realms of Muhammadan jurisprudence. | The lay 
has for ever been fixed by the Prophet and his lawful successork, 
by his Quran, Hadis and the commentaries thereon. It was 
happily said by Chatterji, J. in Punjab Record, 1906 (No. 85} 
“Muhammadan Law is regarded as of divine origin and has 
gradually been developed from the Koran and the traditions eè 
relating to the saying and practice of the Prophet by eertain 
methods of interpretation and exigesis by eminent jurists. 
Muhammadans do not admit the right ofthe sovereign power to 
amend or alter that law. It is therefore beyond the province of 
the British Courts to deduce that law by such-methods from the 
original texts and sources. All that we can do @s Jfidges of a 
British Indian Court i is to find out what that law is, and for this | 
purpose we have to “resort to the opinions of eminent Juris con- 
sults embodied in standard works of authority.” The view of the 
Bulk and Samarkand Jurists, that when a yoman abjures Islam 
for a scriptural or revealed-religion like Judaism or Christianity, 
*her renunciation of the faith does not “dissolve the marriage is an *.~ 
absolutely absurd and impossible one. This very question was 
referred to the Full Bench in the Punjab Chief Court in 1906, [See 
Punjab Record, 1906 No.°85, (Imamdin v. Hasan Bibi).} The ques- 
tion referred to the Bench by Reid, C. J., was to consider whether 
the conversion of a Muhammadan wife to Christianity dissolves 
her existing | Muhammadan fmarriage. The questior® being. “A 
Christian being. a Kitabiya a marriage between a- Muham 


~ 


-° 
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«man and Kitabiya, being lawful, why should a Muhammadan 
magriage be dissolved by the fact,that the wife transfers her belief 
from one Kitab to another.” It was held that according to 
Muhammadan Law a wife's conversion from Islam to Christianity 
effects a complete dissolution of her existing marriage wither 
Muhammadan husband, The doctrines of Samagkand afd Bulk 

» 

Jurists was specially ovefruled. ° A 


ʻ Muhammadan Law regard$ all conversion with disfavout 
and seeks to prevent it by stringent measures.” Dissolution of 
marriage is a penalty for apostasy and the lawfulness of the marri- 
age as observed by Chatterji, J,in the above noted case, has no 
bearing on the penalties of apostatising from Islam to Christi- 
anity. e ` e ' 

Te would thus be seen that the view of law advocated by Mrs 
Ameer Ali was expressly dissented from and overruled in the 
above-noted case. 


This very suling was followed by the Allahabad High Court 
in IL L. R, 33 Allahabad, p. 90, in re Ameer Beg versus Saman. In 
this case also Musammat Saman apostatised and lefther husband 
and her, defence in a suit for restitut{on of conjugal rights was that 
the marriage was automatically dissolved on apostasy. The same 
arguments were put forward as in the Punjab case on behalf of the 
husband and Mr. Ameer Ali was quoted as an authority for the 
proposition that the marriage was not dissolved by apostasy. 
The view ,of he Jurists of Bulk and Samarkand were quoted 
from Mr. Ameer Ali’s Work. Their Lordships, after quoting 
Baillie, Hedaya, Sir R. K. Wilson, and the above-noted Punjab case, 
observed :—“ We find ourselves unable to disregard the authorities 
in support of the view taken by the courts below and depart from 
the course of decision Hitherto prevailing. However weighty be 
the view expressed by Mr. *Ameer Ali, we do not think that we 
° should be justified in doing so. We, aaa: dismiss the appeal 
with costs.” 

it was held that under Muhammadan’ Law a wife’s conversion 
from Islam to Christianity effects a complete dissolution of marri- 
age and a suit for restitution cannot be maintained. The decision 
in Zubburdast Khan v. His wife, 2 N. W. PCR JH. Ẹ 370, is to 
the*same effect, 
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In Nowroz Ali v. ` Musammat, Aziz Bibi, Punjab Record of 1876, | 

No. 124.F. B. in a very learned judgment by a Bench of 3 Judges it 
was held. :— 7 

e(1) That apostasy from Islam by one of a married pairecancels 
the. marriage sso facto, without a judicial decree. Penitence 
or retumiing to the faith does not restore the marriage tie—nothing 
sno af a re-marriage can effect that. $ $ 

> (2) Act 21 of 1850 has not altêred or affected the Muhammadan 


Law in respect of cancellation Of marriage by apostasy. : ° 


(3) Reviling or speaking blasphemously of the Prophet Muham- 
mad is anact of apostasy. In Khan bibi v. Pri Shah, (1884) 
Punjab Record No. 132, the point was directly ruled that the 
wife’s conversion to Christianity annuls her marwagp *with her 
Muhammadan husband and ‘this was followed in Allah Bukhsh 
v. Amir Beg, 61 P. R, 1899. In this ruling (61 P. R, 1899) at 
was heldthat under Muhammadan Law the diliberate repudia- 
tion of the Muhammadan religion by one of the parties to a 
marriage effects a dissolution of such marrigge. In this cast 
Reid; C. J., followed and approved of the exposition of’ the 
Muhammadan Law on the subject contained in No. 124 P. R, 
F, B. 1876, and No, 132 Punjab Record of 1884. ° i 


_Now I have only to discuss one more point, namely, is the 
motive of the apostate relevant? My humble submission is that 
it is neither relevant nor is it possible in any way for the law 
courts to find out the inner workings, feelings afid thoughts of 
a human being. : 

The basic principle of all human laws is to iake rules for the 
outward conduct of a man. Bona fide or otherwise ofa transac- 
tion being only the side issues and always proved by indirect_ 
and circumstantial evidence” We fnd a passage on page 272 of 
P. R, No. 61 of 1899, supporting the above-noted view : — 


“Counsel for the appellant quotes a passage in No. 132 P. R, 
1884, as authority for holding that a repudiation, the pUject of 
Which is to dissolve a marriage, is ineffectual for that purpose...... 
Here the conduct of the respondent was deliberate-and her object 
was to repudiate the Muhammadan religion and we see no reason 
to hold that tle repudiation was colourable and not bona fide,” 


g 
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* Thus the plea of motive was takemin 61 P. R. of 1899 but was 
dverruled. The learned Judgeein saying that the repudiation 
must be*boxa fide and not colourable, itis submitted, meant that 
apostasy” must be real, and deliberate, and not a mere plausible ane, 
the motive which actuated the apostasy being immaterial. Then 

, we find a very strong case on the point in No. 85 P. R. of f906 — 
“There the husband dued for restitution of conjugal rights and 
the plaintiff-decree-holder obtaied a decree for the custody ef 


the defendant Hassan Bibs persorf as his wife. He has applied 


for execution and is met by the objection that she has embraced.» 


Christianity whereby the marriage has been cissolved and she 
no longer i is the decree-holder’s wife ” 

THe Punjab Court held that the magriage was dissolved. The 
cirfumstantes ‘ of this case are so peculiar that one can only come 
tq the conclusion that apostasy was for the object of renouncing 
tHe husband and adopted as a last resort by the wife to get rid of 
the husband when he had obtained £ decree and was executing it. 
Even in this “case the dissolution of marriage was held conclusive 


and he learned Judges thought that such a question could be- 


raised and décided by the courts on execution side, “as the 
marriage was automatically dissolved by the operation of that 
law since the passing of that decree’. This is again clear from 
the remarks of Justice Plowden in 132 P. R., 1884 at page 355 :— 


“Assuming this to be the motive the marriage ts nevertheless dissolved. : 


‘The view of the lower appellate court appears to be that the 
wife is taRing* advantage-of her own wrong and is claiming the 
benefit of Muhammadan Law. The truth however is that plaintiff, 
a Mohammadan, comes into court alleging a marriage by 
Muhammadan Law and alleging that he is still the husband 
of defendant whereas it gppears that by a rule of Muhammadan 
Law relating to “marriage which operates wholly independently 
„f the’ will of the parties, he has ceased to be her husband. The 
event which is the cause of dissolution is no doubt the wilful 
-act ofethe defendant: But the rule of the Muhammadan Law 
being cléar, his claim to the custody of her person is unsustain- 
able.” This passage clearly shows that motive is perfectly immater- 
- dal, The marriage on apostasy is automatically dissolved by a 
clear rule of faw and its dissolution* does not depend either on 
the Sll of the parties or the decree of the Judge, A 
XXX J, ; 
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This is again clear from P. Re 85 of 1906 at page 314: — 


“ The doctrine relied on by appellant ‘seeks to prevent apostate 
females from the effects of a divorce, as it were by a sideayind, by 
upholding the marriage, and proposes milder measures for bring- 
ing” back erring females to the Muhammadan religion, but its 
moving spring fs to prevent females from effecting in this manner 
the result whith their religion does not otherwise permit viz : the get- 
ing rid of their husbands. On the other hand, as pointed by réspon- 
denf’s counsel? Muhammadan Law regards all conversions from it 
to other religions with disfavour and seeks to prevent it by stringent 

sanctions. This wasto a great extent-necessitated in the early 
days of Islam by the imperative need of measures for selfypreser- 
vation. It is a matter of fo wonder therefore if the interpretation of 
daw which deprived apostate females of the benefits of marriage was 
accepted as the true one by the Jursists and the community at 1 

..The great ground underlying the doctrine of dissolution ts the 
prevention of apostasy. That for the principle advogated by ‘Saffai 
and others (Bulk Jwrists) is to prevent women, getting rid of their 
husband on this pretence. We can hardly pronounce the Yatter_ 
ground to be so superior to the other ethically or from the stand- 


point of public feeling, as to be able to prefer the latter doétrine to 
the former on “és account alone.” 


It would thus be seen that the motive of apostasy, namely, 
of abandoning the husband has been specially discarded by the 
learned Judges of the Chief Court of Punjab. ‘Safai and others 
wanted to prevent the dissolution of marriage owing to this very 
motive, but they hae been overruled. The logical conclusion the 
ig that even if the wife apostatises with that motive, provided 
‘her conversion is real and deliberate, her marriage would be 
dissolved and that automatic dissolution fis the’ result that would 


* legally follow ss independently of the motive underlying 
“her act. : 


Supposing for instance, a married woman is offered a bigeZajin- 
dari property if she reptidiates Islam. . Her husband being poor she 
succumbs to the temptation and deliberately renounces Islam and 
adopts Christianity. Can it be said that the marriage is not dissolv- 
ed because her, object was ‘the Zamindari property’-certainly not. 
The dissolution of marriage is a punishment for apostasy and it is 
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« simply absurd to say that the pugigshment should not follow the 
‘offence of apostasy as the motive for it ig mean. 
In the’same way it might be argued that if the motive for com- 
mitting’murder is a noble one then the murderer should escape 
the extreme penalty of law. But the murderer shall be hanged 


whatever be his motive. “ e 
e 


e Itis therefore submitted that that the motive is perfectly’ irrele- 
vent and that dissolution shall follow the act of apostasy. 


SYED ALI MUHAMMAD, B.A, LL. B, 
: ' High Court Vakil, 
E S : Lucknow. 
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Liba —lInusndo —Noweprper — Trads publioation— List of docross in absenos—Erfonoo»s 
e e onir y—Impwuiation of insotvoncy. ° 


Stubbs Limited v. Russell, 1913 A. C., 386. 

Does publication In a newspaper of a, decree in absence, passed 
against the plaintiff, imply that the plaintiff is unabl& to phy his 
debts? The House of Lords answer the question jn thesnegative. 
The facts out of which the question arose were these. The appel- 

. lants were the proprietors and publishers of a newspaper called 
Stubbs Weekly Gasette, which they issued for their profit aid 
which had a large circulation’ throughout the United Kingdom 
among traders, The Gazette contained a special column 
devoted to the publication of the names and addresses of traders 
by and against whom decrees in absence had been taken and œ 
which was popularly knowd as the Black List Th® object , 
with which these lists were published was described in the pros- 
pectus as a means of enabling traders to avoid making bad debts. 
In a list which was published on Octobér 26th, 1911, the name of 
the plaintiff was put down as a defend ant against y whom a decree 
in absence was obtained for about £10. The plaintiff alleged that 
.the statement was false, malicious and defamatory inasmuch ag 
the claim had been settled and the action was dismissed. The 
defendants admitted the mistake and put forward certain excuses 
for it. The week following the publicatios of the list in question 
the defendants published a*corregtion and apologised for the 
mistake. The plaintiff, on these facts, argued that even if the lang- e 
uage of the statement be harmless a libellous character may be 
given to it by evidence, of extrinsic facts relating to the Purpose 
gt circumstances of the publication. The entry being admittedly 
errofieous the question arose as to whether the statement wds 
defamatory upon a ‘reasonable, natural or necessary interpretation 
of its terms, as, LORD SHAW put it. Lorp Kinn&ar observed: 
“Before a question of libel or slander is submitted to a Jury the 


` 
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a court must be satisfied that the words complained of are capable 

"Not the defamatory meaning ascribed to them. That is a matter 
of law fer the court. If they” are 36, and also of a harmless 
meaniaf it is a question of fact for a Jury which meaning 
they did convey in the particular case.” Proceeding his Lord- 
ship argued that it was beyond dispute, that the purpose “and 
circumstances of a publication may impart to lafguage a meaning 
which it would not otherwise beargbut in this case no Such thing was 
alleged. - The defendants were entitled to publish the list and it could 
not be said that those whose names appeared in that’ list were {nsol- 
vents, A decree may be passed against a debtor for a variety of 
reasons one of which may be that he is unable to pay his debts, 
In this case, however, the plaintiff alleged that the defendants 
“falsely ànd maliciously” represented that he was unable to pay 
his ‘debts. As no such libellous inference could be drawn fror 
the words uged, the action was dismissed and the action of the 
court of session in Scotland in adjusting an issue for trial was held 
hot to be mere 





Principal and surety —Dity of orsihtor —Non-disoloswre of suspicions concerning condua 
y of debtor—Diggharge, 
i "National Brovioolal Bank of England v. Gianmak, [1925] 3 K. B., 335. 

_lfa creditor has knowledge of the debtor’s dishonesty, ag 
between the debtor and the surety, is the creditor under an obliga- 
tion to disclose it to the surety? HARRIDGE, J. answers the 
question in the negative. The facts which gave rise to the question 
were these. One Coles was an agent of the defendant He 
* opened an account with the plaintiff and nafned it capital account, 
the plaintiffs manager knowing that the account was an account 
relating to the defendant's estate. Coles once issued a cheque 
over-drawing the account and the plaintiff refused payment. One 

* of the reasons for the refusal was that the manager of the plaintiffs 
” “Bank thought that Coles was over-drawing the account for his 
own penefit. The defendant then gave a guarantee to the Bank 
‘for all fioneys which might be due to them on any account what- 
æyer from Coles. Coles having failed to pay, this suit was brought 
against the surety. It was argued that the Bank was bound to 
give notice eof the debtor's dishonesty to the surety and the con- 
tehion was repelled by the-learned Judge. The “principle on 
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which he acted was that laid dgyn by Lord Campbell in Hamilton , 
v.. Watson, 12 CL and F, 109, viş, whether there is a contract þet 
tween the debtor and the creditor to the effect that his position shall 
be different from that which the surety might commonly éxpect. 





Contract —Oarnage Ri io husband—lInjury {p wifo—Leabilety of wrong doer — Tort, 
ê . Whitey. Steadman, [1913] 3 E B., 340. 

.> Ifa defendant lets a carriage *to the husband and the, wte i is 
injured on accaunt of the shying of the horse which the defendant? 
knew was not safe, is he liable to the wife in damages? LUSH, J. 
answers the question in the affirmative, Mr. White in this case 
hired a carriage for himself and his wife. The horse Showed? signs 
of restiveness but nothing happened until they were on their way 
home. The horse on seeing a traction engine again becamé restive 
and the plaintiff White asked the coachman to get the flagman 
lead the horse. The coachman, thinking that he could pass safel?, 

° did not do so, The horse got Sut of control and upset: the carri- 
age injuring the occupants. The jury found that “the defendant 
knew, or ought to have known if he had used proper care, thatthe 
horse was not safe at the time the landou was let to Mr. White.” 
The defendant contended that"this finding did not entitle the wife 
to any damages, inasmuch as she was not a party to the contract, 
His Lordship negatived this contention, He says, “That the 
plaintiff Mrs, White was one of the class of persons who, the 

a defendant must bétaken to have contemplated, would or might 

use the carriage. The defendant, through his authorised servant, 
accepted her as one, of those to be carried, and it is plain beyond, 
question that the carriage was provided for her use, if she chose to 
‘use it, as well as that of her husband.” A defendant letting a horse 
‘of known vicious propensities is under a duty o warn not only 
the person who hires it, but arly perspn who he knows or contem- 

° plates or ought to contemplate will use it. This duty is not e 
dependent on or created by the contract but exists independdntly 
of contract. The horse known to be of vicious propensitje? i» a . 
‘dangerous animal and the person supplying him is liable. The 
knowledge will be presumed when there is a means of knowledge 
and the person bound to have such knowledge does not acquire it. 
“Clarke v. a, and, hie SEE Socia, [z903] I K. P.» 
“Pes. - pr oS e 
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Nogtig anco— Deto soi known to Gefendani— Moans of knowl edge, 
‘\ è Bates v, Batey and Cg., [1913] 8 K B., 351. 


The case just noted was distinguished in the marginally noted 
case There ginger-beer was sold to the plaintiff in a bottle which 
was defective. While the plaintiff was opening the bottle it hurst 
and injured him. The j jury found that the defendants cduld have 
discovered the defect? by the exercise, of regsonable care. 
HARRIDGE, J. upon this finding dismissed the action. The cafe 


*seems to be governed by the principle of the case noted above but 


the learned Judge discovers some fine distinctions, “I do not think” 
says he “that Lusu, J. in that case can have intended to decide 
that * where a thing not dangerous in itself becomes dangerous 
throughea defect occasioned by breach of contract in its manufac- 
ture or delivery, the person handing him over must be liable to a 
third party because, although he did not know, he might by the 
éxercise df feasonable care have known its condition.” Further on 
he says “ that White v. Steadman Was not a decision with regard 
jo a defect arising from breach of contract, but had reference to a 


vicdous horse.” 3 
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The following is the text of the address delivered by Rt. 
Hon’ble Lord Haldane at the annual meeting of the American Bar 
Associatton. ° 


. It is with genuine pleasure that I find myself among my fellow 
° lawyers of the New World. But my satistaction is temperted by 
a sense of embarrassment, There is a multitude of topics on which 
it would be most natuyal that I should seek to touch. If, however, 


-I am to use to any purpoge the* opportunity which ‘you, have 
* accorded me, I must exclude all but one or two of them. For in’ 


an hour like this, as in most other times of endeavour, he who 
wpuld accomplish anything must limit himself What I have to 
say wilf therefore be confined to-the suggestion of little more than 


*a single thought, and to its development and illustration with 


materials that lie to hand. I wish to lay before you a result at 
which I hate arrived after reflectidn, and, to bat it for your 
coysideration with such capacity as I- possess, 


su 8 NOMS AND OÚTTNOS a: a 
For the occasion is as rare asit Is important. Around me I af 
assembled some of the mogt distigguished figures in the public dife! 
of this continent—men who throughout their careers hav@ combin- 
eddaw with statesmanship, and who have exercised àa potent in- 
fluence in the fashioning of opinion and of policy. The law is in- 
deed a calling notable for the individualities it has produced. Their 
production hag counted for much i in the pist of the three nations 
tĦat are represented at this meethig, and it means much for them 
to-dey. tia : f : a ; 

What one who finds himself face to face with this assemblage 
naturally thinks of. is the. future of thes three natiqgns—a future 
that may depend largely on the influence of men with opportumities 
such as are ours, The United. States and Canada and Great 
Britain together form a group which is unique—unique because of 
its common inheritance in traditions, in surroundings, and i in ideals. 

. And nowhere is the character of this common -inheritance more 
apparent than in the region of jurisprudence. “The hawyers of the 
three countries think for the most part alike. «At no period has 
political divergence prevented this fact from being strikingly 
apparent. Where the letter pf their law is different the spirit 
is yet the same, and it has been so always, - As I speak of the 
historical tradition of great calling, and of what appears likely to 
“be its record in days to come, it seems to me that we who are 
here gathered may well proclaim, in the words of the Spartans, 
* «We are what you Were, we shall be what you are.”e . 


UNISON BETWEEN SOVEREIGN STATES. é 


It is this identity of spirit, largely due to a past which the 
lawyers of the group have inherited jointly, that not only forms a 
bond of union, but furnishese them with an influence that can 
° hardly be reproduced in other nations, I take my stand on facts ° 
which are beyond controversy, and seek to look ahead. bask 
you to consider with me whether we, who have in days gene py 
moulded their laws, are hot called on to try in days tĤat lie in 
front: eto mould opinion in yet another form, and so encourage 
the nations of this group to develop and recognize œ teliable 
character ‘in the obligations they assume towards eac& other. For 
it may be that there are. relations possible within such á gyoup 


Ti 
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f nations as is ours that are net. possible for nations more 
Na from each other and laeking in our identity of history 
and spirit? Canada and Great Britain on the one hand and the 
United States on the other, with their common language, théir 
common interests, and their common ends, form something 
resembling a single society. If there be such @ society it may 
develop within itself a foundation for international faith of a 
kind that is new in the history of “the world. Without interfering 
with the freedom of action of these great coumtries, or ethe 
independence of their constitutions, it may be possible to establish 
a true unison between Sovereign States. This unison will doubt- 
less, if it ever comes into complete being, have its witnesses in 
treatises and written agreements. But sueh documents can never 
of themselves < constitute it. Its substance, if it is to be realized, 
must be sought far deeper dows in an intimate social life, I nave 
néver been Without hope that the future development of the 
world may bring all the nations thdt compose it nearer together, 
E they will progressively cease to desire to hold each other 
at ’s length. But such an approximation can only come 
about very gradually, if I read the signs of the times aright. It 
seems te me to,be far less likely of definite realization then in the 
case of a group united by ties such as those of which I have spoken. 


Well, the growth of such a future is at least conceivable. The 
substance of some of the things I am going to say about its concep- 
tion and about the way by which that conception may become real, 
is as old as Plato. Yet the principles and facts to which I 
ghall have to refer appear to me to be often overlooked by those 
to whom they might well appear obvious, Perhaps the reason is 
the deadening effect of that conventional atmosphere out of which 
few men in publie life succeed incompletely escaping. We can 
best assist in the freshening pf thaf atmosphere by omitting no 

e opportunity of trying to think rightly, and thereby to contribute 
to tHe fashioning of a more hopeful and resolute kind of public 
opiaioñ. „ For, as some one has said, L'opinion generale GEIRE 


autorite, quels quien soient les depositotres. 5 
-MESSAGE FROM THE KING. i f 

The chanoe of laying before such an audience as this what was 

in thy mind made the invitation which came ; from’ the Bar Associ- 

XXXI J. 3 
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ation and from the heads of per great profession, both in Canad 
and in the United States, a highly attractive one. But be 
could accept it I had to obtain the permission of my*Sovereign, 
fər, as you know, the Lord Chancellor is also Custos Stilli; the 
Keeper of that Great Seal under which alone supreme executive 

` acts of the British Crown .can be done. It is an instrument he 
must, neithey quit without special authbrity nor carry out of the 

«calm. The head of a predecessor of mine, Cardinal: Wolsey, fas 
in peril because he was so dafing as to take the Great Seal acrogs 
the water to Calais, when he ought instead to have asked his 
Sovereign to put it into commission. 

_ Well, the C/avis Regni was on the present occagion pyt safely 
‘into commission before I left, and I am privileged to be here 
with a comfortable constitutional conscience. Bit the Kinge has 

e done more than graciously approve of my leaving British shores, 
I am the bearer to you ofa message from him which I will jow 
read:— i 

“I have given my i Chancellor, permission to cross the 
seas, 30 that he may- address the meeting at Montreal. [fave 
asked him to convey from me to that great meeting of the law- 

. yers of the United States and of Canada my best wishes for its * 
success, I entertain the hope that the deliberations of the 
distinguished men of both countries who are to aseemble at Mont- 

real may add yet further to the esteem and good will which the 
people of the United States and of Canada and the- United 

® Kingdom have for each other.” êr ong 

The King’s message forms a text for what I have to say, and, ‘ 

having conveyed ¢hat message to you, I propose in the first 

place to turn to the reasons which make me think that the class to 
which you and I belong has a peculiar and extensive responsibility « 

as regards the future relations of the tree countries. But these ~ 

e reasons turn on the position which Courts of Law hold in Anglo- 

Saxon constitutions, and before J enter on them I must recall to you? 

the character of the tradition that tends to fashion a common mind 

in you and me as members of a profession that has exerci8ed a 

° profound influence on Anglo-Saxon Society. It is not difficult in an 

assemblage of lawyers such as we are to realize the proces’ by 

which our customary habits of thought have come into being 

and bind us * together, The spirit of the jurisprudence which 

e 
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is ours, of the system which we apply to the regulation of hutnan 
N ifar i in Canada, in the United States, and in Great Britain 
alike, is dłfferent from that which obtains in other countries. It is 
e . . . . . . 
its very peculiarity that lends to it its potency, and it is worth 
while to make explicit what the spirit of our law really means ` 
for us. 


REMEDIES AND RIGHTS, ü ‘ 

* I vead the other day the rêections of a foreign thinker 
en what seemed -to him the barbarism of the entire system 
of English jurisprudence, 'in its essence judge-made and not 
based on the scientific foundation of a code. I do not wonder 
at such reflections. There is a gulf fixed between the method 
of a code and such procedure as thateof Chief Justice Holt 
in “Cpegs V. Bernard, of Chief Justice Pratt in Armory v. Dela- 
write, and of Lord Mansfield when he defined the count for money 
had and recefved. A stranger to the spirit of the law as it was 
evolved through centuries in England will always find its history a ° 
wes one. “Looking first at the early English common law 

ost striking feature is the enormous extent to which its 
| founders concerned themselves with remedies before settling the 
substarttive rules for breach of which the remedies were required. 
Nowhere . else, unless perhaps in the law of ancient Rome, 
do we see such a spectacle of legal writs making legal 
rights. Of the system of the common law there is a saying 
of Mr. Justice Wendell Holmes which is profoundly tnie:— 
“The life 8f thé law has not been logic; it has been experience. 
The felt necessities of the time, the prevalent moral and political 
“theories, intentions of public policy, avowed or unconscious, even 
the prejudices which Judges share with their fellow-men, have had 
a good deal more to qo than the syllogism in determining the 
rules by which men should be governed. The law embodies the 
e story of a nation’s development through many centuries, and it * 
cannot be dealt with-as if it contained only the axioms and 
corollaries of a book of mathematics.” As the distinguished writer 
whom I ‘have quoted tells us, we cannot, without the closest aps 
pligation of the historical method, comprehend the genius : *and 
evolution of the English common law. Its paradox is that i in its 
beginnings tke forms of action came *before,the substance,- It is 
“id “Spe history- of English remedies that we have to sthdy fhe 
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growth of rights. I recall a notable sentence in one of Sir Henry 
Maine’s books. “So great,” he declares, “ is the ascendency | off 
the law of actions in the irffancy of Courts of Justice, tha, substan- 
tive law has at first the look of being gradually secrete} in the 
interstices of procedure.” I will add to his observation this: that 
all our reforms notwithstanding, the dead hands of the old forms 
of action still rest firmly upon us® In lagic the substantive con- 
ceptions ought of course to have preceded these forma. But tlre 
historical sequence has been different, for reasons with whieh every. 
competent student or early English history is familiar. The 
phenomenon is no uncommon one. The Time Spirit and the 
Spirit of Logical Form do not always, in a world where the conting- 
ent is ever obtruding itself, travel hand in hand. The gegms of 
substantive law were indeéd present as potential forces*from the 
béginning, but they did not grow into life until later on. And 
therefore forms of action have thrust themselves forward with 
undue prominence. That is why the understanding of our law ff 18, 
even for the practitioner of to-day, inseparable from knowledge 
of its history. S 


EQUITY AND THE OFFICE OF CHANOELLOB. 


As with the common law, so it is with equity., To kwow the 
principles of equity is to know the history of the Courts in which 
it has been administered, and especially the hist8ry of the office 
which at present I chance myself to hold. Between law and 
equity there is no other true line of demarcation. The King was 
the fountain of justice. But to get justice at hi$ hamds it was 
necessary first of all to obtain the King’s writ. As Bracton dec- 
lared, non potest guts sine brevi agere. But the King could not 
personally look after the department where such writs were to þe 
obtained. At the head of this, his Changery, he therefore placed 
a Chancellor, usually a Bishop, but sometimes an Archbishop, and 
even a Cardinal for in those days the Church had a grip which tor. 

a Lord Chancellor of the twentieth century is unfamiliar. Aj first. 
the holder of the office was not a Judge. But he was theekeeper 
of the King’s conscience, and his business was to se#@ that the 
“King’s subjects had remedies when, he considered that they had 

suffered wrongs. Consequently he began to invent new writs and 
finally to develop remedies which were not confined by the rigid 
prodre het common law. Thus he soon became- a Jitige. 
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When he found that he could not grant a common law writ he 
took to summoning people before him and to searching their 
conscienges. He inquired, for instance,‘as to trust which they were 
said tg*have undertaken, and as the result of his inquiries rights 
and obligations unknown to the common law were born in his 
Court of conscience. You see at a glance how susceptible such a 
practice was of develapment into a complete” system of equity. 


Vou should expect, moreover, fp find that the ecclesiastical gt- 


mosphere in which my official predecessors lived would influence 


the forms in which they moulded their special system of jurispru- 
dence, This did indeed happen but even in those days the atmo- 
sphere was not merely eoclesiastical For the Lord High Chancellor 
in the household of an early English monarch was the King’s 
dpmestfc, chaplain, and as, unlike his fellow servants in the house- 
hold, the Lord High Steward and the Lord Great Chamberlain’ ke 
Piways possessed the, by no means common, advantage of being 
“able to read and write, he acted as the King’s political secretary, 


THE LORD CHANCELLOR IN EARLY DAYS, 


nt 
N He used, it séems, in early days to live in the palace and he had 


a regular daily allowance, From one of the records it appears 
that ehis wages, were 5s., asimnelecake, two seasoned simnels, one 
“sextary of clear wine, one sextary of household wine, one large 
wax candle, and forty small pieces of candle. In the time of Henry 
II., the modern treasury spirit appears to have begun to walk 
abroad, for in the records the allowance of 5s. appears as if sub- y 
jected te a réduction. If he dined away from the palace, si a 
domum comederit and was thereby forced to provide extras, then 
indeed he got his 5s. But if he dined at héme, intra domm, he 
‘was not allowed more than 3s. 6d. The advantage of his position 
"was, however, that, living i in the palace, he was always at the King’s 
ear. He kept the Great Seal through which all great acts of State 
wert manifested. Indeed, # was the custody of the Great Seal 
that made him Chancellor. Even to-day thisis the constitutional 
usage. When I myself was made Lord Chancellor the appoint- 
fnent was effected, not by Letters Patent, nor by writing under the 
Sign Manual, nor even by words spoken, but by the Soyereign 
“making a simple delivery of the Great Seal into my hands while I 
knelt before him at Buckingham Balace in the presence of the 
ayy Council. ENa 


a 
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The reign of Charles I, saw the last of the ecclesiastical 

Chancellors, The slight sketch of, the earlier period which I haye s 

drawn shows that in these times there might well have developed 

a geat divergence of equity from the common law, under*the in- 

fluence of the Canon and Roman Laws to which ecclesiastical 

Chancellors would naturally turn. Inthe old Courts of Equity it - 

was natural that a different atmospfere froth that of the Common 

` Law Courts should be breathed. eBut with the gradual drawing 
together of- the Courts of Law and Equity under Law Charicellors „` 
the difference. of atmosphere disappears, dnd we see the two 
systems becoming fused into one. . 


The moral of the whole story is the hopelessness ofeattempting 
to study Anglo-Saxon jurisprudence dpart from the history of its 
growth and of the characters of the Judges who createdit. It fs 
by no accident that among Anglo-Saxon lawyers the law does not 
assume the form of codes, but is largely judge-made.* We have 
statutory codes for portions of the field which we have to cover., 
But these statutory codes come, not af the beginning, but at th 
end. For the most part the law has-already beén made bythe” 
who practise it before the cqdes embody it. Such codes with us 
arrive only with the close of the day, after its heat and burden 
have been borne, and when the journey is already near its end. 

e 


LAWYERS AND PUBLIC AFFAIRS. 


I have spoken of a spirit and of traditions which have been 
apparent in English law. But they have made their tnfluence 
felt elsewhere. My judicial colleagues in the province of 
Quebec administer a’ system which is partly embodied in a great 
modern code and partly. depends on old French Law of, 
~ the period of Louis XIV. They apply, morgover,a good deal of 
the public and commercial law of England. The relation of the 
“Code to these systems have giyen nse to some controversies. What 
I have gathered, however, when sitting in the Judicial Committee 
of the Privy Council, is that a spirit not very different from that of 
the English lawyers has prevailed in Quebec. The influenc® of the 
judgeg in moulding the law, and of legal opinion in fashioning thẹ + 
shape which it should take, seem tn me to have been hardly less 
apparent in Quebec thap elsewhere in Canada. Indeed the several 
systems of our group of nations, however, these systems hyve 
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originated, PEEN show a sirgjlar spirit ind disclose the power of 
'egur lawyers in creating and developing t the law as well as in changing 
it—a pewer which has been more ékercised outside the legislature 
thaneWithin it. It is- surely because the lawyers of the New 
. World have an influence so potent and so easily wielded that they 
have been able to use it copiously in a wider figld of public affairs 
than that of mere jurisprudence. It is very striking to the observer 
*to gee how many of the names @f those who have controlled ethe 
currerits of public epinion in the°United States and Canada alike 
have been the names of famous lawyers. I think this has been so 
partly because the tradition and spirit of the law were always what _ 
I hgve degcribed and“different from that on the continent of 
Europe. But it has also been so because, i In consequence of that 
waditionsand spirit, the vocation of the lawyer has not, as on,the 
,continent of Eyrope, been that of a segregated profession of inter- 
epreters ; but a vocation which has placed him at the very heart of 
affairs. In the United Kingdom this has happened in the same e 
fashion, yet*hardly to so great am extent, because there has begn 
Migmpetition of other and powerful classes whose tradition has been 
to devote their lives to a Parliamentary career. But in the case of 


all three nations it is profoundly trye that, as was said by the present 
President ofthe United States in 1910, in an address delivered 
to this very gssociation, ‘the country must find lawyers of the 
right sort and the old spirit to advise it, ot it must stumble through 
a very ehaos of blind experiment’ ‘It never, he went on to are 

‘needed lawyers who are also statesmen more than it needs them ” 
now—needs them in its Courts, in its Legislatures, in its seats of 
executive authority—lawyers who can thinkwin the terms of society 
itself’? This at least is evident, that, if you and I belong to a great 

* calling, it is a calling in which we have a great responsibility. We 
can do much tô influefice opinion, gnd the history of oyt law and 
the character of our tradition render it easy for us to attain to that 
unity in habit of thought and sentiment which'ls the first condition 
of combined action. That is why I do not hesitate to speak to 
you agel am doing. . 

; And having said so much I now submit-to you. my second 
point. The law has grown by development through the influ- 
ence of the opinion of society guided by its skilled advisers. But 
the law forms only a small part of the system of rules by which 
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the conduct of the citizens of aestate is regulated. Law, properly S 
so called, whether civil or csiminal means essentially those rules 
of conduct which are expressly and publicly laid dowft by the . 
Sovereign will of the state and are enforced by the sanction ofcom- 
pulsien. Law, however, imports something more- than this. As I 
have already remagked, its full significance cannot be understood 
apart frem the, history and spirit of the hation whose law it is, 
Méreover, it has a real relation to tif obligations even of conscience,” 
as well as to something else which I shall presently refer to as the « 
general will of society. In short, if its full significance is to be 
‘appreciated, larger conceptions than those of the mere” lawyer are 
essential—conceptions which come to us from the moralist and the 
sociologist, and without which we cannot see fully how the gefesis 
of law hascome about. That is where writers like Bentham ant 
Austin are deficient. One cannot read a great book like the “ Esprit, 
des Lois” without seeing that Montesquieu had a deeper msight thar’ 
.-Bentham or Austin, and that heehad already grasped a truth which, 
in Great Britain at all events, was to be forgotton for‘a time. Í 


THE TRIBUNAL OF CONSCIENCE. 


Besides the rules and sanctions which belong to law and legality, 
there are other rules with a different kind of sanctiðn which also 
influence conduct. I have spoken of conscience, and fonscience, in 
the strict sense of the word, has‘its own Court. But the tribunal of 
conscience is a private one and its jurisdictiom is limited to the 
@ individual whose conscience it is, The moral rules egjoined by the 
private conscience may be the very highest of all.. But they are 
enforced only by an jnward and private tribunal, Their sanction e 
is subjective, and not binding in the same way- on all men. The 
very loftiness of the motive which makes a man love his neighbour 
more than himself, or sell all his goods in order that he may obey 
„a great and inward call, renders that motive in the highest cases : 
"incapable of being’ made a rule of universal application in any: e 
positive form. And so it was that the foundation on which ont of 
the greatest of modern mogalists, Immanuel Kant, sought á to? bage 
his ethical system, had to be revised by his successors, For it was 
found to reduce itself to little more than a negative and, therefore,” 
barren obligation to act at all times from maxims fit for law `- 
“universal_-maxims which, because merely negative, furned out fo 
be Inadequate as aus through the field of daily conduct. e in 
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\ point of fact, that field is covered,in the cage of the citizen only 
tq a small extent by law and legality on the one hand, and by the 


dictateseof the individual conscience on the other. 
e ‘a 


s ‘SITTLICHKEIT,’ 


There is a more extensive system of guidance which, regiflates 
conduct, and which diffgrs from» both in its char&cter and sanction. 
{t applica, like law, to all the members of a society alike, ‘without 
distinctjon of persons. It resembles the morality of conscience 
*in that it is enforced by no legal compulsion. fn the Eftglish 
language we have no name for it, and this is unfortunate, for the 
lack ofa distinctive name has occasioned confusion both of thought 
and ĝf expression. German writers have, however, marked out the 
system to which I refer and have given ifthe name of ‘Sittlichkeit.’ 
In his book “Der Zweck im Recht” Rudolph von Jhering? g 
famous professor at Gottingen, with whose figure I was familiar 
When I was ‘a student there nearly forty years ago, pointed out, 
in the part which he devoted to the’ subject of “Sittlichkeit,” that 

O k wee the merit of the German language to have been the only 
oneto find a really distinctive and scientific expression for it. 

e ‘Sittlichkeit’ is the system of habitual or customary conduct, ethical 
rather®than legal, which embraces all those obligations of the 
citizen which itis ‘bad form’ or‘ not the thing’ to disregard. 
Indted, regard { for these obligations is frequently enjoined merely, 
by the social penalty of being ‘cut’ or looked on askance. And 
yet the system, is so generally accepted and is held in so high 

e regard that no one can venture to disregard it without in some 
way suffering at the hands of his neighbours for so doing. Ifa 
man maltreats his wife and children, or habitually jostles his 
fallow-citizen in the street, or does things flagrantly selfish or in 
bad taste, he is, pretty sure to find himself in a minority and the 
worse off i in the end. But notyonly does it not pay to do these 
things, but the decent man does not wish to do them. A feeling 
analdgous to what arises from the dictates of his more private 
and ifdiyidual conscience restrains him. He finds himself~so 
restrained in the ordinary affairs of daily life. But he is guided 

if his conduct by no mere inward feeling, as in the cate of‘con- 
science. Conscience and, for that matter, law overlaps parts of 
the sphere of social obligation about which I am speaking. A 
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rule of conduct may, wa appear in more than one sphere, and 
may consequently have g two-fold sanction. But the guides tf 
which the citizen mostly looks is just the standard recognized by 
the community—a community made up mainly of those® fellow- 
citisens whose good opinion he respects and desires to have. He 
has everywhere sound him an gbject lesson in the conduct of 
decent people towards each other and towards the community 
t8 which they belong. Withou® such conduct and tHe restraints 
whieh it imposes there could be no tolerable social life, and reak 
freedom from interference would not be enjoyed. It is the instinc- 
tive sense of what to do and what nof to do in daily life and 
behaviour that is the source of liberty and.ease, And it ds this 
instinctive sense of obligation that is the chief foungatfon of 


„society. Its reality takes objective shape and displays itselfin 


family - life and in our other civic and social institutions, Itis ngt 
limited to any one form, and it is capable of manifesting its&f 
in new forms and of developing and changing old forms, - Indeed, 
the civic community is more than a political fabric, It includgs 
all the social institutions in and by which the individual life is 
influenced, such as are the family, the school, the church, the 
legislature and the executive. None of these ¢an subsist in 
isolation from the rest; together they and other institutions of 
the kind form a single organic whole; the whole Which is known 
as the nation. The spirit and habit of life which this organic 
entirety inspires and compels dre what, for my present purpose, 
I mean by “ Sittlichkeit.” “Sitte” is the German fôr custom, and 
“ Sittlichkeit” implies custam and a habit of mind and action. It 
also implies a little*’more. Fichte” defines it in words which are® 
worth quoting and which I will put into English. “ What, to begin 
with,” he says,“ does ‘ Sitte’ signify, and i in, what sense do we use 
the word? It means for us, aad means in every accurate reference 
we make to it, those principles of Conduct which regulate people » 
in their relations to each other, and which have become matter 
of habit and second nature at the stage of culture reached, and 
of which therefore we are fot explicitly conscious, Princ#ples, we 
call them, because we do not refer to the sort of conduct that ig 
casual or is determined on casual grounds, but to the hidden and 
uniform ground of action which we assume to be present in the 
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man whose action is not deflected end from which we can pretty 

cestainly predict what he wil do. Principles, we say, which 

have befome a second nature and of which we are not explicitly 

conscidus. We thus exclude all impulses and motives base¢@ on 

free individual choice, the inward aspect of ‘Sittlichkeit, that is 

to say morality, and also the, outward side, ar law, alike. For 

what a man has first to reflect over and then freely to resolve is 

not fer him’a habit in conduct, anf i on so far as habit in conduttt - 
eis associated with a particular age It is regarded as the unconsgious 

instrument of the time spirit.” 

The system of ethical habit in a community is of a dominating 
charaéter, fof the decision and influence of the whole community 
is embodied in, that social habit. Because such conduct is system- 
atic.and covers the whole of the field of society, the individum] 


_ wall is closely related by it to the will and spirit of the community. 


Bnd out of this relation arises the power of adequately controlling, 
the conduct pf the individual. If this power fails or becomes 
weak, the community degenerates and may fall to pieces, Differ- 
ent hations excel in their ‘Sittlichkeit’ in different fashions. The 
spirit of the community and its ideals may vary greatly. ‘There 
may bêa low level of ‘Sittlichkeit,” and we have the’ spectacle 
of nations which have even degenerated in this respect. It is 
possibly conflitt with law and morality, as in the case of the 
duel. But when its level is high in a nation we admire the system 
for we see it not only guiding a people and binding them together 
for national effort, but affording the most real freedom of thought 
and action for those who in daily life habitually act in harmony 


with the general will. 


* Thus we have inthe case of a community, be it the city or be 
it the State, an®illustr®tion of a ganction which is sufficient to 
compe? observance of a rule wifhout any question of the application 

*of force. This kind of sanction may be ofa highly-compelling 
quality, and it often extends so far as to make the individual 
prefer thesgood of the community to his own. The development 
of many of- our social institutions, ofour hospitals, of our universi® 
ties, and of other establishments of the kind, shows the extent 
to which it rgaches and is powerful. , But it has yet higher forms 

in which it approaches very nearly to the level of the eobligation 
e à . . 
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of conscience, although it is dietinct from that form of obligation. 
I will try to make clear what I mean by illustrations, A man may 
be impelled to action of a high order by his sense of uftity with 
the Society to which he belongs; action of which, from the civil 
stand-point, all approve. What he does in such a case is natural 
to him and is doneswithout thought pf reward or punishment, but 
it has referencesto standards of conduct Set up by society and 
actepted just because society hd set them up. Therdisa poem 
by the late Sir Alfred Lyall which exemplifies the high level that - 
may be reached in suchconduct. The poem is called “ Theology 
in Extremis,” and it describes the feeling of an Englishman who 
had been taken a prisoner by Mahomedan rebels ia the Igdian 
Mutiny. He is face to fage with a cruel death. They offer hifa his 
life if he will repeat something from the Koran. IF he complies 
no one is likely ever to hear of it, and he will be free to return to 
England and to the woman he loves. Moreover, and here is th 
real point, he is not a believer in Christianity, so that it is no 
question of denying his Saviour. What ought he tb do Delive- 
rance is easy and the relief and advantage would be unspeakapbly’ 
great. But he does not really hesitate, and every shadow of doubt 
disappears when he hears his fellow-prisoner, a half-caste, pajtering 
eagerly the words demanded. He himself has no hope of heaven 
and he loves life : @ 

Yet for the honour of Baglish race 

May I notlive and endure disgrace. 

Ay, but the word if I coald have said it. e 

I by no terrors of hell perplext. 

Bard to be silent and have no credit 

From man in this world. or reward in the next, 

None to bear witness and reckon the cost 

Of the name that w saved by the life that is lost. 

I must begone to the crowd untold © e 

Of man by the cause whieh they served unknown, 

Who moulder in myriad graves of old, 

Never a story and never a stone 


Tells of the martyrs who die like me e 


Just for the pride of the old country. ” ° e 
e 


Iwill take another example, this time from the literature of 


ancient Greece. 


In one of the shortest but hot least impressive of His dialogues, 
the “ Crito,” "Plato tells of the character of Socrates, not fr a 
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e philosopher, but as a good citizeme He has been’ unjustly condemn- 
° ed by the Athenians as an enemy to the good of the state. Crito 
comes fo him in prison to persuade him to escape. He urges on 
him many arguments, his duty to his ,children included. e But 
Socrates refused. He chooses to follow, not what any one in the 
crowd might do, but the example which theideal citizen should 
set. It would be a breach “of his duty to fly fram the judgment 
‘duly passed in the Athens to which he belongs, even thougie he 
. thinks*the decree should have beén different. For,it is the decree 
of the established justice tf his city state. He will not “play 
truant.” He hears the > words, “ Listen, Socrates, to us who have 
broyght you up,” and in reply he refuses to go away in these 
fina? sentences : “This is the voice which I seem to hear murmur- 
ing in my @ars, like the sound of the flute in the ears of ethe 
smystic ; that voice, I say, is murmuring in my ears, and prevents 
me from hearing any other. And I know. that anything more 
which you may say will be vain. ”e 


e Why do'men of this stamp act so, it may be-when leading 
the battle line, it may be at critical moments of quite other kinds? 
It is, I think, because they are more than mere individuals, 
Indiwiduals they are, but completely real, even as individual, 
only in their relation to organic and social wholes in which they 
are member® such as the family, the city, the state. There is 
in every truly organized community a common will which is 
willed by those who compose that community, and who in so 
willing are afore than isolated men and women. It is not, indeed, 
as unrelated atoms that they have lived. They have grown from 

* the receptive days of childhood up to maturity, in an atmosphere 
of example and general custom, and their. lives have widened out 
“from one little world to other and higher worlds, so that, through 
occupying succ&ssive Stations in life, they more and more come 
to-nfake their own the life Of the social whole in which they move 
and have their being. They cannot mark off or define their own 
individualities without reference to the individualities of others, 
And 3@ they unconsciously find themgelves as in truth pulse-beats 

z of the whole system, and themselves the whole system. , It is real 
in tbem and they in it They are real only because they are 
social. Thẹọ notion that the individual is the highest form of 

. reality, and that the relationship of individuals ‘i is’ one of mere 
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contract—the notion of Hobbes atd of Bentham and of Austin— 
urns out to be quite inadequate. Even of an everyday contraat, 
that of marriage, it has been well said that it is a contract*to pass 
out of the sphere of contract, and that it is possible only because 
the contracting parties are already beyond and above that sphere. 
As a modern writersF. H. Bradley of Oxford, to whose investiga- 
tions in these regions we owe much, has finefy said: “The moral 
org@nism is not a mere animal orgahism. In the latter the member" 
is not aware of iteelf as such, while in the former it knows itself and * 
therefore knows the whole in itself. The narrow external function of 
the man is not the whole man. He has a life which we cannot see 
with our eyes, and there i3 no duty so mean that it is not» the realiz 
ation of this, and knowable as such. What counts is not the evisible 
outer work so much as the spirit in which it is done. The breadtlt 
of my life is not measured by the multitude of my pursuits, nor thee 
space I take up amongst other men ; but by the fulness of the whole ® 
dife which I know as mine. It is frue that less now depends on each 
of us as this or that man; it is not true that our individuality is ., 
therefore lessened, that therefore we have less in us” . 


A GENERAL WILL. 


There is, according to this view, a general will with iih. the 
will of the good citizen is in accord. He feels thmt he would 
despise himself were his private will not in harmony with it. The 
notion of the reality of such a will is no new one. Itis as old 
fs the Greeks, for whom the moral order and the cit} state were 
closely related, and we find it in modern books in which we do 
not look forit. Jean *Racques Rousseau is probably best known 
to the world by the famous words in which he begins the first 
chapter of the Social Contract: “Man is born free, and everywhere 
he is in chains. Those who think themselves to be the masters 
of others cease not ‘to be- greater sl&ves than the people they. 
govern.” He goes on in the next paragraph to tell us that if be 
were only to consider force and the effects of it, he would say that 
if a, nation was constrained® to obey and did ‘obey it did wef], but® 
that "whenever it could throw off its yoke and did throw it off it ` 
acted better. His words, written in 1762, became a text for the” 
pioneers of the French Revolution. But they would ave done 
well to read fuftBer*into the book. As Rousseau goes on we finde. . 
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a different conception. He passes from considering the fiction 
Qf a social contract to a discussipn of the power over the individual 
of the %eneral will, by virtue of which a people becomes a people. 
The general will, the Volonte Generale, he distinguishes *from 
the Volonte de Tous, which is a mere numerical sum of indiyidual 
wills. These particular wills do not rise abowe themselves. The 
general will, on the ther hand, represents what is greater than 
*the indivfdual volition of those &%ho compose the society of which 
it is the will On occasions this higher will i» more apparent 
than at other times, But it may, if there is social slackness, be 
difficult to distinguish from a mere aggregate of voices, from the 
willof a mob. What is interesting is that ‘Rousseau, so often 
ass@ciated with doctrine of quite anpther kind, should finally 
fecognizt the bond of a general will as what really holds the cem- 
munity together. For him, as for those who have had a yet clearer 
egrasp of the principle, in willing the general will we not only 
realize our true selves, but we may rise above our ordinary habit « 
pf mind. We may reach heights which we could not reach, or 
* which at all everfts most of us could not reach in isolation. There 
are few observers who have not been impressed with the wonderful 
unity and concentration of -purpose which an entire nation may 
display—above all in a period of crisis. We see it in time of 
war, when a ation is fighting for its life or for a great cause. We 
have seen it in Japan and we have seen it still more recently 
among the people of the Balkan Peninsula) We have marvelled % 
at the dllustrations with which history abound of the general 
will rising to heights of which but few of the individual citizens 
’ in whom it is embodied have ever before be&n conscious even in 
their dreams. ` 
° Tn his life of Themjgtocles, Plutarch tells us how even in time 
of peace the leader of the Athentan people could fashion them 
into an undivided community and inspire them to rise above’ 
‘themselves. It was before the Persians had actually threatened 
to irwade Attica that Themistocles foresaw what would come. 
Greece tould not raise armies comparable in numbers to thgse 
eof the Persian Kings. But he told his people that theeoracte had 
spoken thus: “When all things else are taken within the boun- 
dary of Cecyops and the covert of divine Cithaeron, Zeus grants 
te Athena that the wall of wood alone shall remain uncaptured, 
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which shall help thee and thy @kildren.” The Athenian citizens , 
were accistomed in each,year to divide among themselves the 
revenue of their silver mines at Laurium. Themistocles fad the - 

_ darifig, so Plutarch tells us, to come forward and boldly pfopose 
that ¢he usual distribution should cease,and that they shduld let 
him spend the mongy for them in building a hundred ships, The. 
citizens arose tę his lead, the ships were Built, and with them the 
Gréeks were able at a later date twin against Xerxes the greaf 
sea-fight at Salamis, and to defeat an invasion by the Hosts of . 
Persia which, had it succeeded, might have changed the course 
of modern as well as ancient history. 

By such leadership itis that a common ideal cah be thade 

to penetrate the soul of @people and to take complete possession 

of,it. The ideal may be very high, or it may be of so ordinary à 

kind that we are not conscious of it without the effort of reflections - 

But when it is there it influences and guides daily conduct. Suche 
“idealism passes beyond the sphere of law, which provides only 

what is necessary for mutual protection and liberty of just action.. 

It falls short, on the other hand, in quality of the dictates*of 

what Kant called the categorical imperatiye that rules the private 

and individual conscience, but that alone—an impeyative which 
therefore gives insufficient guidance for ordinary and daily social 
life. Yet the ideal of which I speak is not the less Binding, and 

it is recognized as so binding that the conduct of all good men 
@ conforms to it, Thus we find within the single State the evidence 

of a sanction which is less than legal but more than merely moral, 

and which is sufficient, in the vast majority of the events of daily 

life, to secure observance of general standards of conduct without 

any question of resort to force, If this is so within a nation,, 
can it be so as between nations? o : 

. This brings me at once to my third point. Can nations form | 
a group or community among themselves within which a habit e 
of looking to common ideals may grow up sufficiently sp i 
develo? a general will, and to make the binding power qf t 
ideals „a reliable sanction for their obligations to each other? 
There is, I think, nothing in the real nature of nationality thae ` 
precludes such a possibility. „å famous student of history has 
bequeathed ĉo° ub a “definition of nationality which is yote 
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*, attention. I refer to Ernest Kénan, of whom George Meredith 
ohce said to me, while the great French critic was still living, that 
there was more in his head than in any other head in Europe. Renan 
tells us that “Man is enslaved neither by his race, nor by his 
language, nor by his religion, nor by the course of rivers, nor by 
the direction of mountain ranges, A great fggregation of men, 
gane of mind and warm of heart, creates a mord) constiousness 
which js called a nation.” Another cute critic of. life, Matthew 
* Arnold, citing one still greater than himself, draws ‘hat is in® effect 
a deduction from the same proposition. ‘Let us’, he says, ‘conceive 
of the whole group of civilised nations as being, for intellectual 
and Spiritual purposes, one great confederation, bound to a joint 
action “and working towards a commén result; a confederation 
whose members have a due knowledge both of the past, outof 
` Qhich they all proceed, and of each other. This was the ideal 
“of Goethe, and it is an ideal which will impose itself upon the 
thoughts of our modem societies more and more’ But while I° 
eadmire the faith, of Renan and Arnold and Goethe in what they 
all’three believed to be the future of humanity, there is a long road - 
yet to be travelled before what they hoped for can be fully accom- 
plishéd. Grotius concludes his great book on War and Peace 
with a noblg prayer :—‘May God write’, he says, ‘these lessons— 
He Who alone can — on the hearts of all those who have the affairs 
“ of Christendom in their hands. And may He give to those persons 
a mind fitted to understand and to respect rights, human and % 
‘divine, and lead thêm to recollect always that the ministration 
e committed to them is no less than this, that they are the Governors 
‘of Man, a creature most dear to God.’ 
° THE WORLD AND WAR. 
The prayer of Grotius has not’ yet been fulfilled, nor do 
«c receft ever.ts point to the fuffilment as being near. The world is. 
i proþably a long way off from the abolition of armaments and the 
perileof war. For habits of mind which can be sufficiently strong 
with a sħħgle people can hardly be as stroħhg between nations. There 
-does not exist the same extent of common interest, of commbn 
purpose, and of common tradition. And yet the tendency, even | 
as between gations that stand in no special | rel&tion to each other, 
5 fopdevelop such a habit of mind is in our time „becoming recognis- 
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able. There are signs that the West people in the best nations are e» 
ceasing to wish to live in a,world gf mere claims and to proclajm: 7 
on every occasion ‘Our country, right or wrong.’ There isegrowing 
up a disposition to believe that it is good, not only ‘for all nren but 
for all nations, to'consider their neighbour’s point of view as well as 
their own. Thera is apparent at least a tendency to seek for a 
higher gtandard of idealsin international relations. The barbarism 
which once looked to conquest arf the waging of successful war a$ 
the main object of statesmanship seems as though it were*passing , 
away. There have been established rules of international law 
which already govern the conduct of war itself, and are generally 
observed as binding by all civilised people, with the result that the 
cruelties of war have been lessened. If practice falls short of the- 
ory, at least there is to-day, little effective challenge” of «he broad 
principle that a nation has as regards its neighbours’ duties as well 
as rights. It is this spirit that may develop as time goes on into $ 
e full international ‘Sittlichkeit? e But such development is certainly 
still easier and more hopeful in the case of nations with some 
special relation than it is within a mere aggregate of nations. At’ 
times a common interest among nations with special flations of 
the kind I am thinking of gives birth to a social habit of thpught 
and action which, in the end, crystallises into a treaty—a treaty 
which in its turn stimulates the process that gave it Wirth. We see 
this in the case of Germany and Austria, and in that of France 
and Russia. Sometimes a friendly relationship grows up without 
e crystallising into'a general treaty. Such has beens theecase bet- 
ween my own country and France. We have no convention ex- 


cepting one confined to the settlement of old controversies over ° 
specific subjects—a convention which has nothing to do with war. 
None the less, since in that convention there was embodied the 
testimony, of willingness to give as well as fo take, ùnd to be mutu- 
e ally understanding and helpful, thef has arisen between France . 
and England a new kind of feeling which forms a real tie Itis ° 
still young and it may-stand still or diminish. But equally yell it 
may advance and grow, artdit is earnestly to be hoped that it wall 
do sa,’ Recent events in Europe and the way in which the Great, 
Powers have worked together to preserve the peace of Europe, as 
if forming one community, point to the ethical possibilities of the 


group system*as? deserving of close study by both statesmen amd « 
> 


